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PROCEEDINGS   OF  COURT 


BAD  UPON  TBB 


DEATH   OF   JUDGE   STORY. 


At  the  opening  of  the  Court  this  morning,  Mr.  Mason,  the  Attorney- 
General  of  the  United  States,  addressed  the  Court^tts  follows :  — 

^  May  it  please  your  Honors : 

"  Since  your  last  term,  the  senior  Associate  Justice  of  this  Court  has 
departed  this  life.  At  a  meeting  of  the  members  of  the  bar  and  offi- 
cers of  the  Court,  held  on  yesterday,  resolutions  were  adopted  ex- 
preasiye  of  their  veneration  for  the  memory  of  the  deceased,  and  of 
their  sense  of  the  loss  which  has  been  sustained  by  the  Court,  the  pro- 
femon,  and  the  country.  They  have  done  me  the  honor  to  impose  on 
me  the  melancholy  task  of  communicating  their  proceedings  to  the 
bench. 

^  I  am  but  too  sensible  of  the  disadvantages  under  which  I  labor,  in 
acouitting  myself  in  this  presence  of  the  duty  thus  confided  to  me.  I 
liad  not  me  advantage  of  any  intimate  personal  acquaintance  with  Mk. 
JusncB  Stort.  But  he  was  known  to  me,  as  to  every  lover  of  an  en- 
lightened jurisprudence,  and  to  every  admirer  of  learning  and  purity  in 
our  magistracy,  throush  the  fame  which  he  had  honorably  won,  and 
the  li^t  which  he  had  shed  on  all  the  variom  subjects  of  professional 
leanung,  in  his  opinions  delivered  from  that  bench,  and  the  works 
which  be  published  to  the  world. 

"  At  the  early  age  of  thirty-two  years,  he  was  appointed  an  Associate 
Josdce  of  this  Court  In  thirty-four  years  of  service  in  his  high  office, 
he  acquitted  himself  of  all  his  responsible  duties  with  a  dignity,  integ- 
nty,  and  learning,  which  proved  him  worthy  of  this  ejtalted  judicial 
tribunal. 

^  He  gave  to  the  profession  an  example  of  successful  industry  above 
ttU  price.  It  is  won^rful  that  he  should  have  accomplished  so  much ; 
tm&iling  in  his  attendance  here,  participating  largely  in  all  the  learned 
Uxns  which  bear  so  oppressively  on  this  Court,  constant  in  the  dis- 
cham  of  his  judicial  duties  in  one  of  the  most  important  Circuits  in 
t^  ifnion,  he  found  time  to  instruct,  as  a  professor,  large  classes  for 
numy  successive  years,  and  to  prepare  and  publish  a  greater  number  of 
kvned  legal  works  than  any  other  author.    Yet,  in  the  midst  of  the 
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severe  and  incessant  studies  which  could  alone  produce  such  results,  be 
was  devoted  to  the  enchanting  delights  of  elegant  literature,  and  viras 
distinguished  for  his  happy  and  che^iful  domestic  life,  and  his  spirited 
social  intercourse. 

'^  The  learning  which  he  displayed  as  a  jurist  and  author  extended  his 
fame  to  every  countnr  where  an  enlightened  jurisprudence  prevails  ; 
and  the  amiable  and  Christian  character  of  the  man  has  filled  a  whole 
community  with  grief  at  his  death. 

^^  But  your  Honors,  with  whom  he  associated  for  a  period  so  far  be- 
yond what  falls  to  the  lot  of  most  of  those  who  reach  this  elevated  dis- 
tinction, can  best  appreciate  his  character  as  a  judge,  and  his  virtues  as 
a  man,  and  will  confirm  the  testimony  of  the  gentlemen  whose  proceed- 
ings I  now  have  the  honor  to  present'^ 

At  a  meetmg  of  the  members  of  the  bar  and  officers  of  the  Supreme 
Court  of  the  United  States,  at  the  court-room  in  the  Capitol,  on  the  3d 
day  of  December,  A.  D.  1845,  David  B.  Odgen,  Esq.,  was  appointed 
Chairman,  and  the  Hon.  George  M.  Bibb,  Secretary. 

The  Hon.  John  Davis,  the  Hon.  Creorge  Evans,  and  the  Hon.  R.  C. 
Winthrop  were  appointed  a  committee  to  prepare  resolutions  expressive 
of  the  sentiments  and  feelinra  of  the  meeting  on  the  melancholy  event 
of  the  recent  death  of  the  Hon.  Joseph  Stort,  one  of  the  Associate 
Justices  of  the  Supreme  Court  of  the  United  States. 

Whereupon  Mr.  Davis,  in  behalf  of  the  committee  so  appointed^ 
presented  the  following  preamble  and  resolutions,  which  were  unani- 
mously adopted  by  the  meeting :  — 

^^  Since  the  last  annual  session  of  the  Supreme  Court  of  the  United 
States,  one  of  its  most  distinguished  members  has  fallen  a  victim  to  the 
lot  of  humanity.  The  earthly  career  of  that  able  and  fiuthful  judge, 
Joseph  Stort  of  Massachusetts,  has  terminated,  and  we  trust  that  his 
exalted  virtues  will  secure  rest  to  his  spirit  among  those  who  are  made 
perfect 

"The  bar  has  been  deprived  of  one  of  its  brightest  ornaments, 
and  the  bench  of  one  of  its  most  learned  and  illustrious  members. 
Those  who  have  long  witnessed  the  pure  example,  and  venerated  the 
talents,  learning,  and  untiring  zeal  of  the  deceased,  cannot  permit  an 
event  so  solemn  and  afflictive  to  pass  unnoticed.  Few  men  of  any  age 
or  country  have  left  behind  them  stronger  proofs  of  great  and  success- 
ful labors  in  legal  research,  or  higher  claims  to  public  respect  and 
gratitude.  He  explored,  with  extraordinary  powers  of  analysis,  the 
learning  of  the  past,  employing  and  systematizing  those  great  principles 
of  jurisprudence  which  illustrate  his  decisions  as  a  judge,  and  give  im- 
perishable value  to  his  works  as  an  author. 

"  As  a  magistrate,  he  aimed  to  win  esteem  and  respect  for  the  bench 
by  the  purity  of  his  example,  and  to  inspire  confidence  in  its  decisions 
by  a  prompt,  just,  enlightened,  and  faithful  administration  of  the  laws. 

"  In  the  midst  of  the  urgent  duties  of  his  hig^  and  responsible  station, 
which  were  sufficient  to  task  a  more  than  ordinary  mind,  he  found 
leisure  to  indulge  his  love  of  legal  study,  and  produced  a  series  of 
works  which  have  taken  rank  among  standard  authorities,  and  will 
carry  his  fame  to  posterity  as  a  jurist  of  great  accomplishments. 

"  His  decisions  on  the  bench,  as  well  as  the  producUom  of  hts  pen. 
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ftwe  alike  the  earnest  zeal  with  which  his  mental  energies  were  ap» 
plied  to  sustain  the  constitution  and  laws  of  the  republiCf  and  the  con- 
aeieiitious  rectitude  with  which  he  discharged  the  great  and  complicated 
duties  which  devolyed  upon  him. 

**'  While  we  feel  just  pride  in  the  attainments  of  one  so  distmguished 
as  a  public  c^icer  and  as  an  author,  we  cannot  forget  those  eztraordi- 
oaiy  social  qualities,  and  that  amiable  deportment  in  private  life,  which 
encbared  him  to  hb  friends  and  acquaintance.  If  in  his  hish  public 
station  he  commanded  the  esteem  and  confidence  of  the  public,  in  the 
ordinary  duties  of  life  he  won  and  retained  the  respect  and  love  of  all 
who  were  connected  with  him  in  the  varied  relations  in  which  he  stood 
to  the  community. 

^  When  so  pure  and  so  illustrious  a  man  descends  to  the  tomb,  while 
his  usefulness  is  unimpaired  and  his  work  unfinished,  the  calamity  is 
the  more  severely  felt,  and  the  occasion  is  a  fit  one  for  his  bereaved 
friends  and  the  public  to  give  utterance  to  their  grief,  and  to  testify 
their  veneration  and  respect  for  the  memory  of  the  deceased. 

^Therefore,  Resolved,  1.  That  we  hold  in  the  highest  estimation  the 
learning,  the  integrity,  the  distinguished  services,  and  the  exalted  vir* 
tues  of  die  late  Judge  Stost,  and  deeply  deplore  the  loss  which  the 
bench  and  the  country  have  sustained  by  the  death  of  one  so  eminently 
({ualified  for  the  high  station  which  he  filled. 

"^  2.  That  we  sympathize  with  his  bereaved  family  in  their  affliction, 
who  mourn  the  loss  of  an  affectionate  husband,  a  kind  parent,  and  a 
good  citizen. 

"'  3.  That  from  respect  to  the  memory  of  him  who  has  filled  so 
hu^  a  space  in  the  affiiirs  of  the  country,  we  will,  during  the  present 
session  of  the  Court,  wear  the  usual  badge  of  mourning. 

^  4.  That  these  resolutions  be  communicated  to  the  Ck>urt  by  the  At- 
ney-General,  with  a  request  that  they  may  be  entered  upon  the  records, 
and  further,  that  they  be  communicated  to  the  family  of  the  deceased 
bv  the  chairman  of  this  meeting. 

«  DAVID  B.  OGDEN,  Chairman. 

"  Geo.  M.  Bibb,  Secretary.^ 

To  which  Mr.  Chief  Justice  replied :  — 

^  It  is  difficult  for  me  to  express  how  deeply  the  Court  feel  the  death 
of  Me.  Justice  Stoet.  He  held  a  seat  on  this  bench  for  so  many 
years,  and  was  so  eminently  distinguished  for  his  great  learning  and 
ability,  that  his  name  had  become  habitually  associated  with  the  Su- 
preme Court,  not  only  in  the  mind  of  those  more  immediately  connect- 
ed with  the  administration  of  justice,  but  in  that  of  the  public  generally, 
throughout  the  Union.  He  had,  indeed,  all  the  qualities  of  a  great 
judge ;  and  we  are  fully  sensible  that  his  labors  and  his  name  have 
contributed  largely  to  inspire  confidence  in  the  opinions  of  this  Court, 
and  to  give  weight  and  authority  to  its  decisions. 

^*  It  IS  not,  however,  in  this  country  only,  that  the  name  of  Justice 
Story  is  respected  and  honored.  His  works  upon  various  branches  of 
jurisprudence  have  made  him  known  to  eminent  men  wherever  judicial 
knowledge  is  esteemed  and  cultivated ;  and  wherever  he  is  known,  his 
opinions  are  quoted  with  respect,  and  he  is  justly  regarded  as  one  of 
the  brightest  ornaments  of  the  age  in  which  he  lived.    But  it  is  here 
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on  this  bench  dutt  his  red  worth  was  best  tindentood,  and  it  is  here 
that  his  loss  is  most  severely  and  painAilly  felt  For  we  have  not 
only  known  him  as  a  learned  and  able  associate  in  the  labors  of  the 
Court,  but  he  was  also  endeared  to  us  as  a  man,  by  his  kindness  <^ 
heart,  his  frankness,  and  his  high  and  pure  integri^.  We  most  truly 
and  deeply  deplore  his  death,  and  cordially  unite  with  the  bar  in  paying 
appropriate  honors  to  his  memory. 

^^  The  proceedings  of  to-da^  will  therefore  be  entered  on  the  records 
of  the  Court,  as  a  lasting  testimony  of  our  respectful  and  affisctionate 
remembrance  of  our  departed  brother.'' 
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ORDER  OF  COURT. 


There  having  been  an  Associate  Justice  of  this  Court  ap- 
pointed since  its  last  session,  it  is  ordered  that  the  following  allot- 
ment  be  made  of  the  Chief  Justice  and  the  Associate  Justices  q( 
said  Court  among  the  Circuits,  agreeably  to  the  act  of  Congress  in 
such  case  made  and  provided  ;  and  that  such  aUotment  be  entered 
of  record,  viz.  :  — 
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William  M.  Gwinn,  Marshal,  Plaintiff  in  bbror,  v.  Buchanan, 

HaOAN,  d&  Co.,  FOR  THE  USB  OF  WlLLIAM  HOLLISAT  dB  Co. 

A  plaintiff  has  a  right  to  direct  a  depaty-manhal  to  receive  a  certain  description  of 

money  in  satis&ction  of  an  execution. 
Bm  the  deputy-marshal  then  acts  as  agent  of  the  plaintiff,  and  not  as  agent  of  the 

marshaL 
Kt  therefore,  the  plaintiff,  when  he  does  this,  nres  to  the  depnty-marshal  other  in- 

sttDctions,  which  are  diisobeyed,  the  marshd  himself  is  not  responsible,  but  the 

plaintiff  must  look  to  the  deputy. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  die  District  of  Mississippi. 

A  Judgment  was  obtained  in  that  court,  at  May  term,  1839,  by 
the  defendants  in  error  against  Ephraim  Gwinn  and  James  BaJ- 
lance,  for  the  sum  of  $  2,679*88,  with  interest  at  the  rate  of  eight 
per  eerU.,  from  the  27th  of  May,  1839,  until  paid,  and  costs. 

An  execution  was  sued  out  upon  this  Judgment  on  the  28th  of 
June,  1839,  and  property  of  the  defendants  levied  upon  to  the 
amount  due  on  the  execution,  which  property  was  suffered  to  re- 
Bttin  in  their  possession,  accordmg  to  a  law  of  that  State,*  upon 
dieir  executing  a  forthcoming  bond  with  sufficient  security.  This 
bond  was  returned  by  William  M.  Gwinn,  the  marshal,  at  the 
next  term  (November  term,  1839),  ^^ybr/et^if,"  whereby  the  said 
bmid,  according  to  the  laws  of  Mississippi,  had  the  force  and 
effect  of  a  judgment  against  the  defeiulants  in  the  original  judg- 
ment, and  tl^r  securities  in  the  said  bond. 

Upon  this  last  mentioned  judgment,  another  ^. /a.  was  issued  on 
the  19di  of  December,  1839,  returnable  to  the  next  term  of  the 
court,  to  be  held  on  the  first  Monday  of  May,  1840.  This /./a. 
came  to  the  hands  of  the  marshal  (the  plaintiff  in  error),  and  was 
placed  by  him  in  the  bands  of  T.  M.  Ferguson,  one  of  his  depu- 
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ties,  to  be  executed.    At  the  Maj  term,  the  following  return  was 
made  : — 

^^  Satisfied  in  full  on  the  third  day  of  April,  1840. 

**  W.  M.  GwiNN,  Marshal, 
per  T.  M.  Ferouson,  D.  Marshal.'* 

The  money  was  thereupon  demanded  of  the  marshal  by  the  at- 
torney for  the  plaintiffs  (who  are  the  present  defendants  in  error), 
and  upon  this  demand  the  marshal  tendered  to  him  the  amount  in 
the  following  funds  :  —  A  Treasury  Note  of  the  United  States  for 
one  thousand  dollars,  and  the  balance  in  post  notes  of  the  Missis- 
sippi Union  Bank,  due  in  M^  and  April,  1840,  with  fifteen  per 
cent,  added  for  exchange.  These  funds  were  refused  by  the 
plamtifis'  attorney,  who  thereupon  moved  the  court  for  a  judgment 
against  W*  M  Gwinn,  the  marshal,  for  the  amoimt  due  on  the 
said  execut  on,  upon  the  ground  that  the  money  had  been  collected 
by  the  marshal  and  not  paid  over  on  demand. 

It  appeared,  on  the  hearing  of  the  motion,  that  the  following 
letter  had  been  addressed  by  the  plaintifib'  attorney  to  Ferguson, 
the  deputy-marshal,  while  the  execution  was  in  his  hands. 

"  March  23d,  1840. 
"  Dear  Sir  :  —  In  the  case  of  Buchanan,  Hagan,  &  Co.,  use 
of  Wm.  Holliday  &  Co.,  vs.  Gwinn  Si  Ballance,  we  are  authorized 
to  receive  one  thousand  dollars  in  United  States  Treasury  Notes, 
and  the  balance  in  post  of  the  Union  Bank,  maturing  May  and 
April,  1840,  adding  on  the  post  notes  fifteen  per  cent,  for  exchange. 
This  was  what  Mr.  Gwinn  proposed  to  us,  and  the  plaintiff  directs 
us  to  accede  to  the  proposition,  provided  the  payment  be  niade  to 
us  without  delay,  in  order  that  the  funds  may  be  remitted  before 
any  further  depreciation  shall  occur.  You  will  please  communi- 
cate this  to  the  parties  at  the  earliest  moment. 

"  Very  respectfully, 

*'  Your  ob*t  servants, 

''  Harrison  &  Holt." 

I  appeared,  also,  that  the  money  had  been  collected  by  the 
deputy  marshal  on  tlie  3d  of  April,  1840,  in  the  funds  mentioned 
in  the  said  letter,  and  tendered  to  the  attorney  at  May  term,  1840, 
when  he  made  the  demand  above  mentioned  ;  that  the  deputy- 
marshal  did  not  notify  the  plaintifis,  or  their  attorney,  of  there- 
ceipt  of  the  money,  and  that  no  demand  for  it  was  made  previ- 
ous to  the  term  at  which  the  execution  was  returnable,  before 
which  time  the  bank-notes  had  suddenly  and  greatly  depreciated  ; 
and  that  Gwinn,  the  marshal,  knew  nothing  of  the  instructions 
given  by  the  plaintiffs'  attorney,  nor  of  the  collection  of  the  money, 
until  the  meeting  of  the  court. 

Upon  this  evidence,  the  Circmt  Court  gave  judgment  against 
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William  M.  Ghnnn,  the  marshal,  for  the  amomit  of  the  debt,  in- 
terest, and  costs  due  upon  the  judgment  of  the  forthcoming  bond. 
An  exception  was  taken  to  this  opinion  of  the  court,  and  the 
present  writ  of  error  brought  by  the  marshal  upon  this  judgment 
gainst  him. 

The  case  was  argued  by  the  Attorney-general,  for  the  plaintff  in 
error.     No  counsel  appeared  for  the  defendants. 

Mr.  Chief- Justice  TANEY  delivered  the  opinion  of  the  court. 

As  a  general  principle,  it  is  undoubtedly  true,  that  the  marshal 
is  responsible  for  the  acts  of  his  deputy  m  the  execution  of  pro* 
cess  ;  and  if  the  deputy  had  taken  the  funds  mentioned  in  the  tes- 
timony without  any  orders  from  the  plaintiffs,  or  their  attorney, 
and  returned  the  execution  satisfied,  the  plaintiffs  would  not  have 
been  bound  to  accept  these  funds  in  discharge  of  their  judgment, 
and  might  have  msisted  on  the  full  amount  from  the  marshal  in 
fiold  and  silver. 

But  it  is  clear,  that  the  plaintiffi  had  a  ri^t  to  accept  in  pay« 
ment  of  their  execution  whatever  they  thought  proper. .  The 
deputy-marshal  was  bound  to  obey  their  directions  upon  that  sub- 
ject ;  and  neither  the  deputy  nor  the  marshal  can  be  held  respon- 
sible to  the  plaintiffs  for  any  loss  they  may  sustain  by  reason  of  an 
act  done  in  ptirsuance  of  their  own  instructions. 

But  the  plaintiffs  seem  to  suppose  that  the  authority  given  to 
the  deputy  was  not  pursued,  and  that  the  payment  of  the  money 
to  them  without  delay  was  a  condition  annexed  to  the  authority, 
which  had  been  disregarded  by  the  deputy.  But  however  tins 
may  be,  as  between  him  and  the  plaintiffs,  the  act  or  omission  of 
the  deputy  in  that  respect  cannot  make  the  marshal  himself  liable. 
Gwinn  knew  nothing  of  the  directions  given  by  the  plaintiffs'  at- 
torney. So  far  as  Ferguson  was  acting  as  deputy-marshal,  he 
had  no  right  to  receive,  in  payment  of  the.  debt,  any  thing  but 
g(dd  and  silver.  He  had  no  authority  from  the  -marshal  to  take 
any  thing  else.  But  when  the  plaintiffs  interfered,  and  directed 
him  to  receive  the  funds  above  mentioned,  he  was,  in  receiving 
such  funds,  not  acting  under  the  authority  of  the  marshal  as  his 
deputy,  but  as  agent  of  the  plaintiffs.     And  if,  in  executing  the 

Ewer  they  gave  him,  he  disobeyed  their  instructions,  thev  must 
>k  to  him,  and  not  to  the  marshal,  who  knew  no^ng  of  these 
instructions,  had  no  concern  with  them,  and  who  cannot,  there- 
fore, upon  principles  of  law  or  equity,  be  held  responsible  for  the 
manner  in  which  they  were  executed. 

The  judgment  of  the  Circuit  Cotfft  must,  therefore,  be  re- 
versed, wi^  costs. 


SUPREME    COUHT. 


BrowD  «w  Clftrka. 


James  Brown,  PLiiirriPF  m  kbeob,  v.  John  Culrkb,  Dsfrniunt* 

By  the  law  of  Miflumppi,  a  judgment  is  a  lien  upon  personal  as  well  ai  real  eat^e 

Zq.J2^  tJ.  A  r*jk      ^'^  ****  ^™*  ^^  '**  rendition. 

S^^^^^^^v  Where  there  hat  heen  a  jodgment,  an  execution  levied  upon  neraonal  proper^. 

and  a  forthooroina  bond,  the  property  levied  upon  ia  releaaed  by  the  bona,  ana 

the  Hen  of  the  judj^ent  destroyed. 
fEf  therefore,  after  thia,  another  judgment  be  entered  againat  the  original  defendant^ 

this  second  judgment  ia  a  lien  upon  the  property  which  has  been  released  by 

the  bond. 
The  lien  thus  acquired  by  the  second  judament  is  not  destroyed  by  8Qbee(|uently 

auashing  the  fbrthooming  bond.    The  e&ctof  each  quashiaa  is  not  to  revive  tfafe 

nrstjudgment,  and  thus  restore  the  lien  which  was  superseded  by  the  execution 

of  the  lM>nd. 
If  the  forthcoming  bond  had  been  shown  to  have  bean  void  mb  iMo^  tiw  reealt 

would  be  different. 
In  cases  of  conflicting  executions  issued  out  of  the  federal  and  state  courts,  a  prior- 
"\       .  ity  is  aiven  to  that  under  which  there  is  an  actual  seizure  of  the  property  first. 

^  The  moide  in  which  bills  of  exceptions  ought  to  be  taken,  aa  eiplained  in  WaltoQ 

V.  The  United  Stales  (9  Wheat.  651),  and  in  4  Peters,  102,  will  be  strictly  ad« 

hered  to  by  this  court. 

This  was  a  writ  of  error  to  the  District  Cotirt  of  the  United 
States  for  the  Northern  District  of  Mississippi,  to  bring  up  for 
review  certain  instructions  delivered  to  die  jury  in  an  action  of 
trover,  brought  by  the  defendant  in  error  against  the  plaintiff  in 
error,  and  in  which  the  plaintiff  below  obtained  the  verdict. 

The  case  was  this.  Brown,  the  defendant  below,  obtained  a 
judgment  of  $  6,640*37,  by  confession,  against  one  Haywood 
Cozart,  in  the  Circuit  Court  of  Lafayette  County,  Mississippi, 
which  was  docketed  on  the  18th  of  May,  1840.  Upon  whicb 
execution  was  issued  on  the  6th,  and  d^ivered  to  the  sheriff  on 
the  20th  of  June  following,  and  a  levy  made  the  same  day  on  sev-» 
eral  slaves,  the  property  of  the  defendant  on  the  execution.  A 
forthcoming  bond  was  given  by  the  defendant,  with  H.  M.  Cozart 
as  surety,  and  which  was  approved  of  by  Brown,  the  plaintiff.^    • 

This  bond  is  in  the  penalty  of  double  the  amount  of  the  judg- 
ment, made  payable  to  Uie  plaintiff  in  the  execution,  and  condition- 
ed well  and  truly  to  deliver  the  property  levied  on  to  the  sheriff  on 
the  17th  of  August  (then)  next,  the  day  of  sale,  at  a  certain  place, 
to  be  sold  to  satisfy  the  judgment,  tmless  the  same  should  be  pre* 
viously  paid. 

Clarke,  the  defendant  in  error,  recovered  a  judgment  of 
$2,117*31  against  the  same  Haywood  Cozart,  in  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Missis- 
sippi, at  the  June  term  of  said  court,  1840  ;  upon  which  an  exe- 
cution was  issued  to  the  marshal  of  the  district,  and  a  levy  made, 
on  the  9th  of  November  following,  upon  six  of  the  slaves  in  the 

E>ssession  of  Cozart,  and  which  had  been  before  levied  on  under 
rown's  execution.     They  were  sold  by  the  marshal  on  the  7th 
December  thereafter,  and  purchased  in  by  Clarke,  the  plaintiff, 
«  the  highest  bidder. 
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The  sheriff  retiKned  upon  the  execution  in  the  case  of  Brown 
V.  Cosart,  and  upon  the  forthcoming  bond,  that  the  property  was 
not  delivered  in  pursuance  of  the  condition,  nor  the  money  paid  ; 
and  that  it  was  therefore  forfeited.  And  Brown,  at  the  November 
term  of  the  Circuit  Court  of  Lafayette  Coimty,  at  which  the  execu- 
tion was  returnable,  made  a  motion  to  the  court  to  quash  the  bond, 
which  was  granted  accordingly  ;  the  ground  of  the  motion  is  not 
stated.  And  on  the  same  day,  the  23d  of  November,  1840,  he 
sued  out  an  aliat  fieri  faciaa  on  the  original  judgment,  returnable 
at  the  next  term  of  said  court. 

To  this  execution,  the  sheriff  returned  that  he  had  levied  upon 
SIX  slaves,  naming  them,  m  the  hands  c£  the  Marshal  of  the  North- 
em  District  of  Mississippi,  and  also  on  other  property  which  it 
is  not  majterial  to  notice.  And  further,  that  after  the  sale  of  the 
slaves  by  the  marshal,  he  was  indemnified  by  Brown,  and  required 
to  make  a  levy  upon  them  on  the  7th  of  December,  1840,  and 
that,  on  the  4tn  of  January  following,  he  sold  them,  by  virtue  of 
the  execution,  to  Brown,  the  highest  bidder. 

It  further  appeared,  that,  at  the  time  the  marshal  levied  on  the 
slaves,  the  9th  of  November,  1840,  Cozart  had  some  fifteen  or 
eighteen  other  slaves  in  his  possession  ;  that  the  marshal  took 
those  levied  on  into  his  custody,  and  on  the  sale  under  the  execu« 
tion  delivered  them  to  Clarke,  the  purchaser  ;  and  that  they  were 
afterwards  taken  out  of  his  possession  by  the  sheriff,  under  his 
execution,  by  the  direction  of  Brown  ;  Uiat  Hiram  M.  Cozart, 
the  surety  in  the  forthcoming  bond,  was  a  brother  of  Haywood 
Cozart,  was  a  man  of  but  little  property,  and  lived  with  his  broth* 
er,  some  six  miles  distant  from  Brown  ;  and  that  after  the  levy  by 
the  marshal,  and  before  the  sale,  the  two  Cozarts  left  the  State  of 
Mississippi  for  Texas,  and  carried  away  with  them  the  fifteen  or 
eighteen  slaves  not  levied  on  by  this  officer. 

When  the  testimony  closed,  the  counsel  for  the  phdntiff,  Clarke, 
requested  the  court  to  give  the  following  instructions  to  the  jury, 
namely  : —  That  if  they  believed  the  marshal  made  lawful  levy  on 
the  propertv  in  dispute,  the  sale  under  his  execution  was  valid, 
and  vested  m  the  purchaser  a  good  title  against  other  executions^ 
whether  founded  on  judgments  of  the  state  or  federal  courts  ;  and 
that,  if  they  believed  that  the  sheriff  levied  his  execution  on  the 
slaves  and  took  a  forthcoming  bond,  which  was  afterwards  for* 
feited,  the  same  was  a  satisfaction  of  the  original  judgment,  and 
the  subsequent  quashing  of  the  same  did  not  affect  the  rights  of 
th^  plaintiff,  acquired  by  virtue  of  the  marshal's  levy  after  such 
forfeiture  of  the  bond  ;  and  also,  if  they  believed  that  the  sheriff, 
after  his  levy,  took  a  forthcoming  bond,  which  was  afterwards  for* 
feited,  and  that  the  slaves  therein  named  remained  in  the  posses- 
sion of  the  defendant  Cozart,  the  levy  of  the  marshal,  made  after 
the  forfeiture  of  said  bond,  and  sale  in  pursuance  thereof,  were 
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valid,  notwithstanding  the  bond  was  quashed  before  the  sale,  but 
a£ter  the  levy.  And,  further,  if  the  jury  believed  that  the  defend- 
ant, Brown,  agreed  to  approve  of  the  surety  on  the  forthcom- 
ing bond,  and  thereby  permitted  the  slaves  to  remain  in  tha 
possession  of  the  said  Cozart,  the  subsequent  quashing  of  the 
bond  upon  his  own  motion  did  not  place  hun  in  any  better  situa- 
tion than  if  he  had  not  issued  an  execution  on  the  iudgment.  And, 
also,  if  they  believed  the  approval  of  the  bond  by  Brown  was  * 
with  a  view  to  allow  Cozart  to  remdn  in  possession  of  said  slaves, 
and  to  keep  off  and  delay  other  creditors,  then  they  should  find 
for  the  plaintiff ;  and,  also,  if  they  believed  the  conduct  of  Brown 
was  fraudulent  in  obtaining  proceedings  on  his  judgment,  then  they 
should  find  for  the  plaintiff.  —  All  which  instructions  were  ob- 
jected to  by  the  defendant's  counsel ;  but  the  objecticm  was  over- 
ruled by  the  court,  and  the  instructions  given. 

The  counsel  for  the  defendant  proposed. the  following  instrue* 
dons,  namely  :  —  That,  if  the  jury  believed,  from  the  evidence, 
the  defendant.  Brown,  obtained  a  prior  judgment  in  the  Circuit 
Court  of  Lafayette  County  to  the  judgment  obtained  by  the  plain- 
tiff, Clarke,  in  the  District  Court  of  the  United  States,  foown 
thereby  obtained  a  prior  lien  upon  Cozart's  property  for  the  satis- 
faction of  his  judgment,  and  that  said  lien  could  only  be  defeated 
and  postponed  by  some  act  of  Brown  fraudulent  in  kw  ;  that  the 
taking  of  the  forthcoming  bond  bv  the  sheriff,  and  the  quashing  of 
the  same,  were  not  acts  deemed  uraudulent  in  law  ;  that  the  levy 
and  sale  of  the  slaves  of  Cozart  by  the  marshal,  by  virtue  of  an 
execution  on  a  junior  judgment,  was  subject  to  the  lien  of  the 
prior  judgment,  and  communicated  no  title  to  the  purchaser  para- 
mount to  the  lien  of  the  prior  judgment ;  that  the  forfeiture  of  a 
forthcoming  bond,  which  is  quashed  for  want  of  conformity  to  the 
statute,  is  not  such  an  one  as  has  the  force  and  effect  of  a  judgment, 
because  not  in  conformity  to  the  statute.  —  Which  instructions 
were  objected  to  by  the  counsel  for  the  plaintiff,  and  were  re- 
fused by  the  court. 

The  record  adds,  the  jury  returned  a  verdict  for  the  plaintiff, 
and  the  defendant  moved  the  court  to  set  it  aside  and  grant  a 
new  trial,  which  motion  was  overruled.  To  all  which  the  defend- 
ant excepts,  and  tenders  this  his  bill  of  exceptions,  which  be 
prays  may  be  signed  and  sealed  by  the  court. 

The  case  was  argued  by  Mr.  Chalmers  and  Mr.  Johnsonj  for 
the  plaintiff  in  error,  and  Mr.  Mown  and  Mr.  Milton  Brown^ 
for  the  defendant.  Of  these  arguments,  the  reporter  has  no  notes 
except  of  Mr.  BrowiCs. 

Mr.  Brown. 

John  Clarke,  the  defendant  in  error,  brought  his  action  of  trover 
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against  James  Brown,  the  plaintiff  in  error,  for  five  slaves,  in  the 
District  Court  of  the  United  States  for  the  Northern  District  of 
Mbsissippi.  At  the  December  term,  1841,  of  said  court,  a  ver^ 
diet  was  rendered  for  $  3,225,  the  value  of  the  slaves,  and  judg- 
ment entered  accordingly  for  the  amount  of  the  verdict  and  costs. 
No  exception  appears  of  record  to  have  been  taken  or  filed  to 
the  opinion  of  the  court  during  the  progress  of  the  trial.  Afttt 
Uu  verdict  and  jtulgmeniy  Brown,  hj  his  counsel,  moved  the  court 
to  set  aMe  the  verdict,  and  grant  a  new  trial.  The  court,  on  ar- 
gument, overruled  the  motion.  The  entry  of  this  proceeding  of 
record  is  as  follows  :  — 

<^  This  day  came  the  parties,  by  their  attorneys,  and  then  came 
on  to  be  heard  defendant's  motion  for  a  new  trial ;  and,  after  ar- 
gument, as  well  in  support  of  as  against  said  motion,  it  is  consid- 
ered'by  the  court  that  the  same  be  overruled  ;  to  which  decision 
of  the  court  overruling  said  motion,  die  defendant,  by  attorney, 
excepts,  and  tenders  his  bill  of  exceptions,  which  is  signed  and 
fealed  by  the  court,  and  ordered  to  be  made  part  of  the  record  in 
this  cause." 

On  this  alleged  error  of  the  court,  in  refiuing  to  grant  a  new 
truUy  this  writ  of  error  has  been  sued  out.  That  the  refusal  to 
grant  a  new  trial  is  no  ground  for  a  writ  of  error  is  the  well  settled 
doctrine  of  this  court.  3  Peters's  Dig.  106  ;  Barr  v,  Gratz, 
4  Wheat.  213,  4  Cond.  Rep.  430;  United  States  v.  Daniel, 
6  Wheat.   542,  5  Cond.  Rep.    170. 

What  in  this  cause  purports  to  be  a  bill  of  exceptions  is  founded 
en  and  follows  the  overruling  the  motion  for  a  new  trial,  and  was, 
as  appears  on  its  face,  drawn  up  and  signed,  not  onlv  after  the 
trial,  but  after  the  motion  for  a  new  trial  was  disposed  oi.  It  con- 
tains nothing  that  can  be  reviewed  by  this  court.  It  contains  a 
mere  statement  of  facts  given  in  evidence,  and  the  charge  of  the 
court  to  the  jury,  not  made  matters  of  record,  but  only  retained 
in  the  memory  of  the  judge,  and  recalled  to  regulate  the  discretion 
of  the  court  m  granting  or  refusing  a  new  trial.  Inglee  «.  Coo- 
lidge,  2  Wheat.   363. 

A  biU  of  exceptions,  to  be  the  foundation  of  a  writ  of  error, 
can  only  be  for  matters  excepted  to  at  the  trial,  and  must  appear 
of  record  to  have  been  actually  reduced  to  form,  and  signed  pend- 
ing the  trial ;  and  if,  as  in  this  case,  it  appear  to  have  been  drawn 
up  and  signed  after  verdict,  it  will  be  fatal.  Walton  v.  The 
TJnited  States,  9  Wheat.  651  ;  5  Cond.  Rep.  717.  And  al- 
though it  may  in  some  cases  be  the  practice  for  the  court  to  note 
exceptions  at  the  trial,  and  reduce  them  to  form  and  sign  them 
afterwards,  yet,  in  the  language  of  the  court  in  the  case  of  Wal- 
ton V.  The  United  States  (above  cited),  **  In  all  such  cases  the 
bill  of  exceptions  is  signed  nunc  pro  tunc  ;  and  it  purports,  on  its 
free,  to  be  the  same  as  if  actually  reduced  to  form  and  signed 
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Priding  tbe  trial.  And  k  would  h%  a  fatal  error  if  it  were  to  qp» 
pear  otherwise  ;  for  the  original  authority  under  which  bills  of  ex- 
ceptions are  allowed  has  always  been  considered  to  be  restricted 
to  matters  of  exception  taken  pending  the  trial,  and  ascertained 
before  verdict." 

Even  if  exceptions  had  been  taken  at  the  trial  and  signed,  the 
motion  for  a  new  trial  would  have  been  a  waiver  of  them.  Cm* 
ningham  v.  Bell,  5  Mason's  C.  C.  Rep.  161.  In  that  case,  Mn 
Justice  Story  said  :  —  '^  The  motion  for  a  new  tisial  cannot  be 
entertained,  according  to  the  practice  of  the  court,  unless  the  taH 
of  exceptions  is  waived.     The  party  has  his  election,  either  to 

Eroceed  on  the  writ  of  error  to  the  Supreme  Court,  in  order  to 
ave  it  determined  there  whether  the  points  were  correctly  ruled 
at  the  trial ;  or,  waiving  that  remedy,  to  apply  here  for  a  new 
trial.     But  he  cannot  be  permitted  to  proceed  both  ways." 

It  is  believed  that  the  authorities  reierred  to  show  cooclusivelj 
that  the  writ  of  error  in  this  case  cannot  be  sustained.  But  should 
the  court  rule  otherwise,  and  consider  the  matters  contained  in  the 
bill  of  exceptions  entitled  to  further  examination,  then  the  foUow* 
ing  statem^it  of  the  case,  in  behalf  of  the  defendant  in  error,  is 
presented. 

Clarke,  the  defendant  in  error,  brou^t  a  suit  agamst  one  Hay^ 
wood  Cozart  in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi,  and  at  the  June  term,  1840,  ob» 
tained  a  judgment.  Cozart,  m  May,  1840,  during  the  pendency 
of  Clarke's  suit,  eonf$$$ed  a  judgment  for  a  large  amount  in  the 
Circuit  Court  of  Mississippi  for  Laf^ette  County,  in  favor  of 
James  Brown,  the  plaintiff  in  error.  Executions,  m  due  time,  is* 
sued  on  both  these  judgments,  and  went  into  the  bands  of  the 
proper  officer  of  each  court.  Brown's  execution  was  levied  hj 
the  sheriff  on  twenty*two  slaves,  and  the  sheriff  took  a  forthcom* 
ing  or  delivery  bond,  with  surety,  from  Cozart.  The  surety  was 
approved  b^  Brown  himself.  The  bond  reqmred  the  delivery  of 
the  slaves  m  August,  1840.  They  were  not  delivered,  and  the 
bond,  under  the  statutes  of  Mississippi,  was  returned  forfeited^ 
having  in  itself  the  force  of  a  judgment,  and  entirely  extinguishing 
the  origmal  judgment. 

On  tfie  9th  of  November,  1840,  after  this  forfeiture  of  the  de- 
livery bond,  the  marshal  levied  Clarke's  execution  on  five  of  the 
slaves  previously  levied  on  by  the  sheriff,  and  sold  diem,  — Clarke 
becommg  the  purchaser.  On  the  23d  of  November,  1840, 
Brown,  by  his  own  motion,  procured  the  delivery  bond  from  Co* 
zart,  taken  on  his  own  execution,  and  by  his  own  express  consent, 
to  be  quashed,  with  a  view  of  reviving  the  lien  of  his  original  judg- 
ment, and  overreaching  that  under  which  the  sale  of  the  five 
slaves  to  Clarke  had  been  made.  Brown  then  issued  an  a/ia«/eri 
facioi  on  his  original  judgment,  and  seized  upon  tbe  five  slaveB 
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pivehased  by  and  in  the  possession  oCChurke,  and  had  tfaeni  again 
sold,  he  himself  becoming  the  purchaser.  Clarke  brought  his  ac» 
tkm  of  trover  against  Brown  fcMr  the  slaves  taken  out  of  his  pos- 
session, and  recovered  judgment ;  to  reverse  which,  this  writ  of 
error  is  sued  out. 

Was  Clarke's  tide  to  the  shves  m  question  complete  by  virtue 
of  the  sale  to  him  by  the  marshal  ?  That  the  sale  was  in  all 
things  regular  is  not  denied  ;  but  it  is  contended  that  Brown's 
judgment  against  Coeart,  in  May,  1840,  gave  him  a  pri&r  lien  on 
the  property  of  Cozart,  which  overreadhed  Clarke's  judgment  in 
June,  1840. 

In  Missbsippi,  by  the  act  of  1834,  a  lien  on  alt  the  property 
of  the  defendant  commences  with  the  date  of  the  judgment« 
ftown,  therefore  (aside  from  the  circumstances  under  which  his 
judgment  was  obtained),  had  a  lien  commencing  widi  his  judg« 
ment  of  May,  1840.  Bm  this  frimiy  uat  loii^  bath  by  aperotion 
pf  law  ond  his  awn  aei.  An  execution  issued,  a  levy  was  made, 
ind  a  forthoomiDg  or  delivery  bond  taken,  which,  in  August,  1840, 
was  forfeited.  The  bond,  after  forfeiture,  at  onee,  and  without 
fiirther  action  on  it,  has  the  force  and  effect  of  a  judgment.  The 
statute  enacts,  ^^  that  any  bond  which  shall  be  forfeited  shaD 
have  the  force  and  effect  of  a  judgment,  and  execution  may  issue 
diereon  against  all  the  obligors  thereon."  How.  ft  Hul.  Dig.  653. 
By  the  uniform  decisions  of  the  Court  of  Appeals  of  Missis- 
sippi,  under  this  statute,  the  forfeiture  of  a  forthcoming  bond  cre> 
ntes  a  new  judgment,  in  which  the  original  judgment  is  merged 
and  extbguished.  In  an  early  case  on  the  subject,  this  language 
is  eQq>loyed  by  the  court :  —  ^^  The  forthcoming  bond,  after  for* 
feiture,  becomes,  by  operation  of  law,  a  judgment ;  and  as  the 
law  will  not  permit  two  judgments  to  exist  at  the  same  time  against 
the  same  person  for  the  same  debt,  this  judgment,  by  operation  of 
law,  necessarily  extinguishes  the  former."  Clark  v.  Anderson, 
2  How.  Rep.  868.  In  a  very  recent  case  it  is  said,  ^^  The 
original  judgment,  after  the  forfeiture  of  the  bond,  is  no  longer  in 
existence."  Bums  v.  Stanton,  2  Sme.  &  Mar.  461.  The  lien 
of  the  first  judgment  ceases,  and  a  new  and  more  comprehensive 
lien  arises  upon  this  statutory  judgment,  embracing  the  property 
of  both  prmcipal  and  sureties  in  the  forthcoming  bond.  And  no 
action  of  the  court  on  the  forfeited  bond  is  necessary  ;  as  soon  as 
the  bond  is  forfeited,  the  old  judgment  is  extinguished,  and  a  nets 
Iteii  attaches.  Lancashire  v.  Minor,  4  How.  Rep.  851  ;  Lusk 
o.  Ramsey,  3  Mun.  434. 

Brown's  original  judgment,  therefore,  was  extinguished,  and  his 
lien  rested  on  his  statutory  judgment, of  August,  1840.  This  the 
law  desigped  to  be  ample,  by  requuring  ample  security  on  the 
bond.  If  it  was  in  fact  not  ample,  it  was  because  of  Brown's 
own  act  in  directing  the  sheriff  to  take  securi^,  which  he,  without 
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such  directions,  would  not  have  taken,  and  which  Brown  knew 
was  not  responsible. 

In  this  posture  of  things,  Clarke's  lien,  under  bis  judgment  of 
June,  1840,  took  precedence,  and  was  entitled  to  prior  satisfac^ 
tion.  While  thus  clearly  entitied  to  precedence  and  priori^r, 
Clarke's  execution  was  leried  and  the  property  sold,  which  ClarKe 
purchased.  Standing  on  this  state  of  tiie  case,  it  would  be  scarce- 
ly posssible  to  doubt  Clarke's  complete  tide. 

jBut  now  comes  a  new  point  in  the  ciuise.  Cozart,  and  bis 
brother,  who  was  irresponsible,  but  who  had  been  taken  as  seoii- 
rity  in  the  bond  by  Brown's  directions,  gathered  what  property 
they  could,  and  bodi  put  out  to  Texas.  Clarke,  by  nis  dili- 
gence, had  saved  the  five  slaves  in  question.  It  became  impor* 
tant,  therefore,  for  Brown  to  get  clear  of  his  neto  Judgment^  and 
get  back  to  Us  old  one.  Accordingly,  he  moved  the  court  to 
quash  the  delivery  bond,  which  was  done  ;  on  what  ground  does 
not  appear.  And  it  is  believed  no  good  ground  existed  ;  and  that, 
if  this  new  state  of  things  had  not  arisen,  no  such  moti<Mi  woidd 
have  been  mads. 

And  now  comes  the  questicm,  what  was  the  efiSsct  of  quashing 
this  bond.  Its  efiect,  as  between  the  parHes  thetMelveiy  was  to  re- 
store Brown  to  all  his  rights  under  his  original  judgment  of  May, 
1840,  without  regard  to  his  subsequent  statutory  judgment.  Biut 
not  so  when  the  rights  of  third  persom  intervened.  Clarke  was  no 
par^  to  that  proceeding,  nor  was  he,  or  could  he  be,  beard  on  the 
motion  to  quash  the  bond.  Had  he  been  a  party,  and  been  heard  on 
the  question,  it  is  believed  he  could  have  successfully  resisted  the 
motion.  His  rights,  therefore,  cannot  be  affected  by  the  proceed^ 
ing.  So  far  as  his  rights  are  concerned,  they  stand  as  though  such 
motion  had  never  been  made  or  decided. 

If  Clarke's  rights  are  to  be  affected,  it  can  only  be  upon  the 
doctrine  of  relation  ;  that  the  new  judgment  having  been  quashed, 
the  old  lien  by  relation  was  revived,  to  operate  from  the  rendition 
of  the  first  judgment.  But  it  is  a  cardmal  principle  of  the  doe-> 
trme  of  relation,  that  it  can  never  be  extended  to  ue  prejudice  of 
the  rights  of  third  persons.  It  leaves  them  as  it  finds  them* 
Heath  v.  Ross,  12  Johns.  140  ;  Jackson  v.  Bard,  4  Johns.  230. 
Then,  although  this  proceeding  restored  Brown  to  his  rights  against 
Cozart,  it  cannot  operate  to  divest  the  intermediate  rights  of 
Clarke,  acquired  without  wrong  on  his  part.  This  view  does  not, 
in  the  slightest  degree,  conflict  with  the  cases  of  Andrews  o.  Doe, 
ex  dem.  Wilkes,  6  How.  554,  and  Commercial  Bank  of  Manches- 
ter V.  Coroner  of  Yazoo  County,  6  How.  530.  These  cases 
relate  to  valid  subsisting  liens,  not  altered  or  affected  by  any  cn> 
oumstances  subsequent  to  the  rendition  of  the  judgment. 

Brown's  priority  of  lien  was  not  only  lost  by  the  extinguishment 
of  his  original  judgment  by  the  forfeiture  of  the  forthcoimng  lx»id^ 
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but  it  was  also  lost  hj  his  own  act.  The  lien  of  a  judgment  is  a 
mere  security,  conferring  no  jus  in  remj  and  which  may  be  volun- 
tarily .abandoned,  either  expressly  or  by  implication ;  and  when 
so  abandoned,  the  property  becomes  freed  from  its  mfluence,  and 
subject  to  all  the  general  incidents  of  other  property. 

The  sheriff,  it  would  seem,  on  making  the  levy,  was  not  willing 
to  let  Cozart  retain  the  property  upon  the  faith  of  the  security 
offered.  It  was  his  duty,  therefore,  to  take  the  property  into 
possession  until  suffici^at  security  was  offered.  Brown,  however, 
stepped  fom^ard,  approved  and  accepted  the  surety,  which  he 
knew  to  be  insufficient,  relying  on  Cozart 's  good  faith  rather  than  on 
the  forthcoming  bond,  and  discharged  the  sheriff  from  the  respon- 
Sibili^  of  taking  insufficient  security.  By  this  act  he  placed  it  in 
the  power  of  Cozart  to  do  what  he  afterwards  did  do,  —  run  his 
property  out  of  the  country,  leaving  his  creditors  to  suffer. 

Brown,  by  voluntarily  waiving  his  right  to  a  good  and  sufficient 
surety  to  the  forthcoming  bond,  and  leaving  the  poperty  in  pos- 
session of  Cozart,  and  by  voluntarily  suspending  his  right  to  pro- 
ceed on  his  judgment  and  execution,  lost  the  priority  of  lien 
which  the  law  gave  him ;  and  which,  being  once  gpne  by  his  own 
voluntary  act,  cannot  be  regained.  The  principle  here  contended 
for  is  analogous  to  that  under  which  a  surety  may  be  discharged 
under  an  ordinary  contract.  If  the  creditor,  without  the  consent 
of  the  surety,  puts  it  out  of  his  power  to  proceed  for  even  a  sin- 
gle day  against  the  principal  debtor,  the  surety  is  discharged.  So, 
by  parity  of  reasonmg,  if  a  judgment  creditor  suspend  his  right  to 
enforce  his  lien  but  for  a  day  by  his  voluntary  act,  his  priority 
over  other  judgment  creditors  is  gone. 

The  jury  was  also  well  authorized  to  find  in  favor  of  Clarke,  on 
account  of  the  course  pursued  by  Brown  in  regard  to  his  execu- 
tion. It  is  to  be  observed  that  the  judgment  was  obtamed  by  con^ 
fisrian,  just  before  the  settmg  of  the  court  which  rendered  Clarke's 
jndgmenl»  Cozart  was  the  neighbour  of  Brown  ;  his  broths, 
the  surety  m  the  delivery  bond,  lived  with  him;  he  was  poor, 
and  whofiy  insufficient  as  surety  for  such  an  amount.  With  a 
knowledge  of  all  this,  Brown  accepted  him  as  surety  in  the  bond, 
indorsed  his  approval  upon  it,  thereby  discharging  the  sheriff  from 
responsibility  for  taking  insufficient  security,  and  permitted  the 
negroes  to  remain  in  custody,  of  Cozart.  They  so  remained  until 
the  marshal  levied  the  execution  of  Clarke,  when  both  Cozarta 
absconded,  and  carried  off  the  remaining  slaves,  enough,  or  nearly 
enough,  to  have  satisfied  Brown's  execution.  From  these  facts 
and  circumstances,  the  jury  were  well  warranted  in  concluding 
that  the  judgment  was  confessed,  with  the  understanding  that 
Cozart  was  to  remain  in  possession  of  his  slaves,  on  giving  his 
brother  as  surety  ;  that  this  was  intended  to  keep  off  other  cred- 
itors ;  and  that,  finding  it  did  not  have  the  desired  effect,  he 
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absconded  to  Texas.  Such  conduct  was  calculated  to  binder 
other  creditors,  and  was  fraudulent  and  void  as  to  Clarke,  tbe  pres- 
ent defendant  in  error. 

In  conclusion,  the  defendant  in  error,  by  his  counsel,  conteoda, 
that  upon  the  whole  case  it  appears  ibat  substantial  justice  has 
been  attained,  and  that  the  jud^ent  should  be  affirmed. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  Court. 

By  the  law  of  the  State  of  Mississippi,  a  judgment  is  a  Uexx  tap- 
on  the  personal  as  well  as  real  property  of  the  defendant,  from  toe 
time  of  its  rendition  (Smith  et  al,  v,  Everly  et  aL^  4  How.  178  ; 
Commercial  Bank  of  Manchester  v.  Coroner  of  Yazoo  County,  6 
How.  350) ;  and  if  the  first  judgment  obtained  by  Brown  against 
Cozart  could  be  upheld  against  the  objections  taken  to  it,  tluBre  is 
no  doubt,  according  to  the  law  of  Mississippi,  that  the  instructioiis 
given  by  the  Court  below  to  the  jury  were  erroneous.  That  judg- 
ment was  docketed  on  the  18th  of  May,  1840,  whereas  Clarke's 
was  not  recovered  till  the  16th  of  June  following. 

It  is  insisted,  however,  that  the  seizure  of  the  property  of  the 
defendant  by  the  sheriff,  under  the  first  judgment,  and  dUscharga 
of  it  on  the  execution  and  delivery  of  the  forthcoming  bond,  oper* 
ated  to  extinguish  the  lien,  and  let  in  that  of  the  junior  judgment 
of  Clarke,  so  as  to  give  it  tbe  preference.  This  raises  the  princi- 
pal question  discussed  in  the  case. 

By  the  act  of  1827  TLaws  of  Miss.,  p.  123,  §  2),  the  sheriff  cur 
other  ofiicer  is  required,  upon  the  levy  of  an  execution  upon  per* 
sonal  property,  to  take  a  bond,  if  tendered,  with  sufficient  seciui- 
ty,  from  the  debtor,  payable  to  the  creditors,  reciting  the  service  of 
such  execution,  and  the  amount  due  thereon,  in  a  penalty  of 
double  the  amount  of  such  execution,  with  condition  to  have  the 
property  levied  on  forthcoming  at  the  day  of  sale ;  and  if  the  own- 
ers of  such  property  or  the  defendant  in  the  execution  shall  fail  to 
deUver  the  same  according  to  the  condition  of'  the  bond,  such 
sheriff  or  other  officer  shall  return  the  bond  so  forfeited,  with  the 
execution,  to  the  court  from  which  the  same  issued,  on  the  return 
day  thereof ;  and  every  bond  so  forfeited  shall  have  tbe  force  and 
effect  of  a  judgment,  and  execution  shall  issue  against  all  the  obli- 
gors thereon,  &c. 

Under  this  statute,  it  appears  to  have  been  uniformly  held  in  the 
courts  of  Mississippi,  that  the  bond  thus  given  to  the  creditor  on 
the  seizure  of  the  goods  was  intended  as  a  substituted  security  for 
the  lien  acquired  by  the  judgment  and  seizure  ;  and  consequently, 
on  its  execution  and  delivery,  the  goods,  by  operation  of  law,  are 
released  from  all  charge,  and  left  in  the  possession  of  the  debtors 
as  free  and  unencumbered  as  before  it  attached  ;  and  if  the  prop- 
erty is  not  delivered,  in  pursuance  of  the  condition,  the  remedy  is 
then  upon  the  bond,  which  on  the  breach  or  forfeiture  becomes,  by 
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operation  of  the  statute,  a  statutory  judgment  against  the  defend- 
ant and  sureties  from  that  time,  followed  by  a  new  lien  upon  the 
real  and  personal  estate  of  all  the  obligors.  The  original  judgment 
is  merged  and  satisfied  by  the  new  and  more  comprehensive  stat* 
utory  judgment  upon  the  bond,  and  the  remedy  of  the  creditors 
limited  to  the  enforcement  of  this  judgment. 

This  is,  in  substance,  the  view  of  the  statute  as  expounded  by 
the  courts  of  Mississippi  in  several  jsases,  and  particularly  in  the  case 
of  the  Bank  of  the  United  States  v.  Patton  et  al.  (5  How.  200)  in 
the  Court  of  Appeab,  which  was  argued  twice,  and  very  fully  con- 
sidered  by  the  court.  (Stewarts.  Fuqua,  Walk.  R.  175  ;  With- 
erspoon  «.  Spring,  3  How.  60  ;  Archibald  et  al,  v,  Anderson, 
2  How.  852  ;  King  v.  Terry,  6  How.  513  ;  Minor  v,  Lancashire, 
4  How.  347.)  In  the  case  of  the  Bank  of  the  United  States  «. 
Patton,  the  court,  speaking  of  what  would  have  been  the  effect  of  the 
forthcoming  bond,  if  the  statute  had  not  annexed  to  it  the  force  of 
a  jud^ent,  say, —  "  As  it  releases  the  levy,  and  restores  the  prop- 
erty to  the  debtor,  it  is  tantamount  to  a  satisfaction  of  the  execu- 
tion, and  the  creditor  would  be  left  to  pursue  his  remedy  upon  the 
bond." 

The  court  then  liken  it  to  the  replevin  bond  in  Virginia,  which 
had  been  held  to  be  a  substitute  .for  the  original  judgment,  and  op- 
erated as  a  satisfaction  ;  and  add, —  ^^  It  was  no  doubt  in  view  of 
this  principle  that  the  framers  of  our  statute  saw  proper  to  relieve 
the  creditors  from  the  delay  and  expense  of  a  second  suit  upon  the 
bond,  by  giving  to  it  after  forfeiture  the  force  of  a  judgment 
against  all  the  obligors  therein,  with  a  consequent  right  to  have 
execution  on  the  same ;  and  also  to  provide,  that  no  security 
should  be  taken  on  the  execution  which  is  sued  out  upon  the  new 
judgment." 

It  will  be  seen,  therefore,  that  the  forthcoming  bond  and  statu- 
tory judgment  consequent  upon  the  forfeiture,  in  its  operation  and 
effect,  reversed  the  original  position  of  these  parties  in  respect  to 
the  priority  of  lien  under  their  respective  judgments,  and  gave  to 
Clarke,  the  plaintiff  below,  the  preference,  his  judgment  having 
been  docketed  the  16th  of  June,  and  the  new  judgment  of  Brown 
not  taking  effect  till  the  17th  of  August,  the  date  of  the  forfeiture 
of  the  bond.     (Minor  «.  Lancashire.) 

If  the  case  stood  upon  this  footing,  it  is  very  plain  that  Clarke, 
the  purchaser  under  the  sale  of  the  marshal,  acquired  the  better 
title  to  the  property  in  question,  and  that  the  instruction^  were  in 
conformity  to,  the  law  of  the  case. 

It  is  contended,  however,  that  the  quashing  of  the  forthcoming 
bond,  and  consequently  die  new  statutory  judgment,  operated  to 
revive  the  original  one,  and  to  restore  the  priority  of  lien,  the  same 
as  it  stood  before  any  of  the  proceedings  on  that  judgment  had  in- 
tarvened. 
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We  do  not  assent  to  this  view  of  the  effect  of  the  order 
vacatmg  the  new  judgment,  so  far,  at  least,  as  respects  the  Hens 
or  rights  of  third  parties  which  have  legally  attached  in  the  mean 
time  to  the  goods  of  the  defendant,  discharged  from  the  original 
judgment  by  the  giving  of  the  forthcoming  bond.  After  that  lien 
was  suspended  or  discharged,  the  original  judgment  being,  in  con* 
templation  of  law,  satisfied  by  the  new  and  substituted  security, 
the  debtor  was  at  liberty  to  deal  with  the  property  as  his  own,  and 
it  remained  in  his  possession,  subject  to  any  charge  or  lien  im- 

Eressed  upon  it  either  by  the  act  of  the  party,  or  by  operation  of 
iw,  the  same,  after  the  forthcommg  bond,  as  before  the  entry  of 
the  original  judgment.  Possibly  as  between  the  parties  the  judg* 
ment  revived,  but  it  would  be  against  principle,  and  work  manifest 
mjustice,  to  give  to  it  this  retrospective  operation,  so  as  to  extin^ 
guish  the  intermediately  acquired  legal  rights  of  third  persons* 
We  deny  to  it  this  effect. 

It  would  be  otherwise,  if  the  forthcoming  bond  had  been  shown 
to  be  void,  as  it  might  then  be  treated  as  a  nullity,  and  as  afford* 
ing  no  foundation  for  the  statutory  judgment  consequent  upon  the 
forfeiture.  Under  such  circumstances,  the  lien  of  the  original  judg« 
ment  would  remain  unafiected,  and  might  be  enforced  by  execu* 
tion  ;  it  would  then,  of  course,  continue  uninterrupted  by  the  Hen 
of  any  subsequent  judgment  entered  up  against  the  defendant. 

Tms  view  of  the  statute  was  taken  by  the  court  of  Mississippi, 
m  Carleton  et  al.  v.  Osgood  et  al.  (6  How.  285). 

But  no  such  ground  is  presented  in  the  record  before  us  ;  mxt 
did  it  exist  in  point  of  fact  in  the  case.  On  the  contrary,  the 
forthcoming  bond  was  in  conformity  to  the  statute,  and  the  only 
reason  for  the  action  of  the  court  in  quashing  the  proceedings,  for 
aught  that  appears  or  has  been  shown,  was  either  tnat  the  tribunal 
conceded  to  the  plaintiff  the  right  to  vacate  Ins  own  judgment  at 
his  election,  and  thus  voluntarily  give  up  all  the  rights  acquired 
under  it,  or  that  the  surety  was  irresponsible,  which  ktter  ground 
would  probably  have  been  unavailing  had  the  fact  appeared  before 
the  court,  that  Brown  himself,  with  fvll  knowledge  of  all  the  cir- 
cumstances, approved  of  the  sufficiency  of  the  security. 

At  all  events,  it  is  enoueh  to  sustain  the  ground  upon  which  we 
have  placed  the  priority  of  lien  upon  the  property,  that,  for  aught 
appearing  in  the  case,  the  new  judgment  of  Birown  upon  the  forirti- 
coming  bond  was  regular,  and  existed  in  full  force  and  etkct  until  set 
aside  and  vacated  on  his  own  motion.  For,  if  so,  it  is  clear,  upon 
the  statute  and  decisions  of  the  courts  of  Mbsissippi,  that  the  uen 
of  his  original  judgment  against  Cozart  became  tnereby  lost  mad 
postponed,  so  as  to  let  in  that  of  the  junior  judgment  of  Clarke, 
and  consequently  the  sale  of  the  marshal,  by  virtue  of  the  exeai*> 
tion  under  it,  vested  in  the  purchaser  the  better  title. 

We  have  thus  far  examined  this  case  upon  the  law  of  Missis* 
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sippiy  where  the  cause  of  action  arose,  as  we  understand  it  to 
have  been  expounded  and  applied  hy  the  courts  of  that  State* 

Another  view  may  be  taken,  leaving  out  of  consideration  the 
juriority  of  lien  as  acquired  under  the  judgments  of  the  respective 
parties,  and  looking  solely  to  priority  as  acquired  by  virtue  of  an 
actual  seizure  of  the  property  under  execution,  regarding  that  as 
the  test  in  cases  where  the  conflicting  executions  issued  out  of  the 
federal  and  state  courts,  and  to  the  executive  officers  of  the  dif- 
ferent jurisdictions.  (Hagan  v,  Lucas,  10  Peters,  400.)  In  this 
aspect  of  the  case,  the  legal  result  is  equally  decisive  in  favor  of 
the  right  of  the  plaintiff  below. 

If  we  have  not  misapprehended  the  rule  of  law  prevailing  in 
Mississippi  in  the  view  alreadv  taken,  the  right  to  the  property  ac- 
quired under  the  seizure  of  the  first  execution  of  Brown  became 
exCii^iBshed  by  the  operation  and  effect  of  the  forthcoming  bond. 
No  title,  therefore,  can  be  set  up  by  virtue  of  that  seizure. 

The  case,  then,  as  it  respects  the  right  depending  upon  pri- 
ority of  actual  seizure  and  legal  custody  of  the  property,  in- 
stead of  priority  of  judgment,  stands  thus  :  —  The  marshal  levied 
iqK>n  the  slaves  on  the  9th  of  November  ;  the  sheriff  not  till  the 
7th  of  December  following.  The  former,  therefore,  under  the 
law  givii^  effect  to  the  first  seizure,  was  entitled  to  the  property^ 
and  of  course  the  purchaser  at  his  call  acquired  the  better  title. 

In  every  view  we  have  been  able  to  take  of  the  case,  we  are 
satisfied  the  judgment  of  the  District  Court  was  right,  and  should 
be  affirmed. 

The  court  have  had  some  difficulty  in  noticing  the  exceptions 
taken  to  the  instructions  in  this  case,  m  the  form  in  which  they  are 
presented  upon  the  record.  It  is  matter  of  doubt  whether  they 
point  to  the  instructions  given  and  refused  to  the  jury,  or  the  re- 
itisal  of  the  court  below  .to  grant  a  new  trial.  If  to  the  latter,  no 
ifoestion  is  presented  upon  which  error  would  lie,  according  to  the 
repeated  decisions  of  this  court.    (4  Wheat.  213 ;  6  Wheat.  542.) 

The  counsel  were  probably  misled,  in  making  up  the  record,  by 
the  practice  in  Mississippi,  where  error  will  lie  to  the  appellate 
court  for  a  refusal  to  grant  a  new  trial  by  statute.  (Laws  of  Miss., 
p.  493,  §  53.)  But  the  rule  is  otherwise  in  the  federal  courts. 
That  State  has  ako  a  statute  providing  for  the  case  of  exceptions 
to  be  taken  in  the  progress  of  the  trial  in  the  usual  form  (p.  620, 
§40),  which  is  the  form  that  should  have  been  observed  in  this 
case.  The  practice  is  particularly  stated  and  explained  in  Walton 
9.  The  United  States  (9  Wheat.  651),  and  in  several  later  cases 
(4  Peters,  102). 

The  ^aotace  is  well  settled  and  exceedingly  plain  and  simple, 
and  will  be  strictly  adhered  to  by  the  court. 
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Tbb  Tombigbbb  Rail&oad  CoicPAinr  v,  William  H.  Krbbland. 

A  corporation,  created  by  the  laws  of  another  State,  can  sue  in  Alabama  upon  a 

contract  made  in  that  State. 
The  decision  of  this  coart,  in  13  reters,  519,  reviewed  and  confirmed. 

This  case  was  brought  up  by  writ  of  error  to  the  District 
Court  of  the  United  States  for  the  Middle  District  of  Alabama. 

It  was  an  action  of  assumpsit  on  a  proniissory  note  made  by  the 
defendant  to  the  plaintiff.  The  declaration  stated,  that  the  Tom* 
bigbee  Railroad  Company  was  a  corporation  constituted  by  law  in 
the  State  of  Mississippi,  the  officers  and  stockholders  of  which 
were  citizens  of  that  State  ;  and  that  the  defendant,  who  was  a 
citiz^i  of  the  State  of  Alabama,  by  his  promissory  note,  made  at 
Gainsville,  m  the  last  mentioned  State,  on  the  20th  of  January, 
1838,  promised  to  pay  to  the  plaintiff  or  order,  six  months  after 
date,  at  the  plaintiff's  banking-house  in  Columbus,  in  the  State  of 
Mississippi,  the  sum  of  nine  thousand  dollars,  for  value  received,  — - 
concludmg  with  the  usual  averment,  that  the  defendant  had  not  paid. 

The  defendant  appeared  and  pleaded:  —  1st.  Non-assumpsit. 
2d.  That  the  plaintiff  was  a  banking  institution  without  the  limits 
of  the  State  of  Alabama,  to  wit,  m  the  State  of  Mississippi,  and, 
unauthorized  by  and  contrary  to  the  laws  of  the  State  of  Alabama, 
exercised  the  franchise  of  banking  in  die  State  of  Alabama,  on 
the  day  and  year  in  the  declaration  mentioned,  and  at  Gainsville, 
in  the  coimty  of  Sumpter,  in  the  State  last  aforesaid,  in  the  un- 
lawful exercise  of  the  said  banking  franchise,  did,  as  a  bank,  dis- 
count the  said  note,  contrary  to  the  laws  of  the  State  of  Alabama. 

3d.  That  the  plaintiff,  unauthorized  by  and  contrary  to  the 
laws  of  the  State  of  Alabama,  did  establish  at  Gainsville,  in 
the  county  of  Sumpter,  in  the  State  of  Alabama,  an  office  and 
bank  to  carry  on  in  the  State  of  Alabama  the  franchise  of  bank* 
bg,  and,  in  the  exercise  of  that  business,  issued  their  bills  and 
promissory  notes  for  the  purpose  of  circulation  as  cash  bank-bills 
and  currency,  on  the  day  and  year  in  the  declaration  mentioned, 
and  before  and  after  ;  and  that  the  note,  in  the  declaration  men* 
ttoned,  was  made  to  and  for  the  purpose  of  same  being  dis- 
counted by  the  plaintiff,  exercising  such  banking  privileges  as 
aforesaid,  on  the  day  and  year  and  at  the  place  aforesaid,  and  that 
the  plaintiff  did  discoimt  the  said  note,  and  issue  therefor  its  note 
and  bills,  in  the  exercise  of  the  banking  franchise  aforesaid,  con- 
trary to  the  laws  of  Alabama,  by  reason  whereof  the  said  note 
was  void. 

4th.  That  there  viras  no  such  corporation  as  the  plaintiff  had  m 
that  behalf  averred  in  his  declaration. 

The  plaintiff  joined  issue  on  the  first  and  fourth  pleas,  and  de- 
murred to  the  second  and  third.     And  upon  the  bearing  of  the 
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demurrers,  the  District  Court  held  that  these  pleas  were  suffi- 
cient in  law  to  bar  the  plaintiff  of  its  action,  and  gave  judgment  in 
favor  of  the  defendant.  From  this  judgment  the  present  writ  of 
enor  is  brought. 

The  case  was  submitted  to  the  court  without  argument  by  the 
Attorney-General,  for  the  plaintiff  in  error,  referring  the  court  to 
13  Pet.  519.     No  counsel  appeared  for  defendant. 

Mr.  Chief-Justice  TANEY  delivered  the  opinion  of  the  court. 

The  only  question  arising  on  this  record  is,  whether,  by  the 
laws  of  Alabiuna,  a  contract  made  in  that  State  by  the  agents 
of  a  corporation  created  by  the  law  of  another  State  is  valid. 
This  point  was  fully  considered  and  decided  in  the  case  of  the 
Bank  of  Augusta  v.  Earle,  13  Pet.  519,  and  cannot  now  be  con- 
sidered as  open  for  argument  in  this  court.  The  principles  de- 
cided in  that  case  must  govern  this  ;  and  the  judgment  of  the 
District  Court  is  therefore  reversed,  with  costs. 


ALSXANDsa  Levi  v.  John  Thompson  st  al. 

The  holder  of  a  register*8  certifioate  of  the  parchue  of  a  lot  in  the  town  of  Dabo* 

3110,  lawfally  acquired,  and  iesued  by  the  register  under  the  two  acti  of  2d  July, 
i836,  and  3d  March,  1837,  has  such  an  equitable  estate  in  the  loL  before  the 
inainc  of  a  patent,  as  will  subject  the  lot  to  sale  under  execution  under  the  stat- 
ute oflowa. 
The  doctrine  established  in  the  case  of  Carroll  «.  Safford,  3  Howard,  441,  re- 
viewed and  confirmed. 

The  commissicMiers  under  the  act  of  the  3d  of  March,  1897, 
amendatonr  of  the  act  entitled  ^^  An  Act  for  laying  ofif  the  Towns 
of  Fort  Madison,^'  &c.,  approved  July  2d,  1836,  confirmed  unto 
Alexander  Levi  and  John  Thompson,  as  tenants  in  common,  the 
right  of  purchase,  by  preemption,  of  lot  No.  68,  in  the  town  of 
Dubuque,  being  of  the  first  class,  containing  seventeen  one  bun* 
dredtb^  of  an  acre.  The  lot  was  entered  in  the  land-office,  and 
the  receiver's  receipt  given  to  Levi  and  Thompson  for  the  pur* 
clmse  money,  on  die  1st  of  April,  1840.  It  appears  that  William 
Cbilson  and  Joel  Campbell  had  instituted  a  smt,  on  the  common 
kw  side  of  the  District  Court  of  Dubuque  County,  against  Levi 
and  Thompson,  and  that  judgmoit  was  rendered  against  them  for 
$780*50  and  costs  of  suit,  in  August,  1839.  Execution  was  is- 
sued  upon  the  judgment  in  due  form  of  law  ;  it  was  placed  in  the 
sheriff's  hands  to  be  executed,  and  he  levied  upon  the  lot  for  which 
Lee  and  Thompson  had  a  preemption  ceruncate,  and  the  same 
was  sold  to  satisfy  the  execution,  before  a  patent  had  been  issued 
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by  the  United  States  to  Lqyi  and  Thompson  for  the  same. 
Thompson,  the  tenant  in  common  with  Levi,  became  the  pur- 
chaser, paid  the  purchase  money, .and  took  the  sheriff's  deed  for 
the  same.  Thompson,  in  November,  1841,  sold  the  lot  to  the 
other  defendants,  who  had  paid  for  the  same  before  Levi  sued  out 
his  bill.  They  state,  in  their  answer  to  Levi's  bill,  that  when  they 
bought  the  lot  from  Thompson,  they  were  informed  by  him,  and 
so  supposed  the  fact  to  be,  that  he  had  a  full  and  perfect  right 
thereto,  free  from  all  encumbrances  and  of  all  claim  by  any  other 
person  or  persons,  and  that  at  the  time  of  their  purchase,  and 
when  they  made  the  payments  to  Thompson  for  the  same,  they 
were  utterly  ignorant  of  any  title  or  claim  to  property  in  Levi,  or 
that  he  set  up  or  pretended  to  have  any  claim  or  title  to  the  same. 
That  the  firet  notice  they  had  of  any  such  claim  by  Levi  was 
about  three  weeks  before  the  date  of  their  answer  to  his  bill,  when 
he  sent  them  word  that  he  desired  them  to  make  a  division  of  the 
property  with  him.  They  further  state,  at  the  time  of  theu:  pur- 
chase there  was  a  small  log-house  upon  the  lot,  of  little  or  no 
value  to  them,  which  they  tore  down  and  removed.  That  they 
went  into  quiet  and  peaceable  possession  of  the  lot  at  the  time  of 
their  purchase,  and  have  so  remained  ever  since  ;  that  they  had 
made  lasting  and  valuable  improvements  upon  the  lot ;  that  for  a 
considerable  part  of  the  time  whilst  they  were  making  these  im- 
provements, Levi  had  been  in  the  city  of  Dubuque,  and  they  believe 
must  have  discovered  them,  as  he  frequently  passed  and  repassed 
the  lot,  and  never  informed  them  of  his  having  any  claim  to  the 
same.  The  cause  was  tried  in  the  District  Court,  upon  the  bill 
and  answers  of  the  defendants,  and  the  court  adjudged  that  the 
petition  of  the  complainant  should  be  dismissed.  An  appeal  was 
taken  to  the  Supreme  Court,  and  that  court  afSrmed  the  decree 
of  the  court  below  ;  and  from  that  court  it  has  been  brought  to 
this  court  by  appeal. 

The  cause  was  submitted  on  printed  arguments,  by  Mr,  fVoih- 
ington  jETufU,  for  the  appellant,  and  Davis  and  Crawford^  for  the 
appellees. 

•Mr.  Hunt  contended,  that  the  legislature  of  the  Territory  of 
Iowa  could  confer  no  authority  upon  the  sheriff  to  sell  the  prop- 
erty in  question,  because  the  title  was  yet  in  the  United  States^ 
and  bad  not  passed  to  Levi  and  Thompson  at  the  time  of  the  sher- 
iff's sale,  and  cited  Bagnell  ^t  al.  v.  Broderick,  13  Peters,  436) 
and  Wilcox©.  Jackson,  13  Peters,  498,  516,  517, 

He  also  contended,  that  the  sheriff's  deed  could  pass  no  title, 
because  it  was  sold  as  real  estate,  whereas  the  fee  simple  was  at 
that  time  in  the  United  States. 

Mr.  Hunt  also  raised  other  objections,  which  it  is  not  neces- 
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8877  to  State,  because  the  decision  of  the  court  turned  upon  a 
single  point. 

Messrt.  Doris  and  Crawford^  for  the  appellees,  relied  upon  the 
validity  of  the  statute  of  Iowa. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

The  only  question  raised  by  the  pleadings  in  this  cause,  and  it 
seems  to  us  the  only  one  argued  at  its  hearings  in  the  District  and 
Supreme  Courts  of  Iowa,  was,  whether  the  lot,  for  which  Levi 
and  Thompson  had  a  preemption  certificate,  which  had  been  en- 
tered and  paid  for  by  them,  was  or  was  not  liable  to  be  sold  upon 
execution  issued  upon  a  judgment  rendered  against  them  previous 
to  a  patent  having  been  issued  for  the  land  by  the  government  of 
the  United  States.  Their  right  to  a  preemption  purchase  of  the 
lot  was  acquired  under  the  act  of  the  2d  ot  July,  1836,  ch.  262, 
entitled  "  An  Act  for  laying  oflF  the  Towns  of  Fort  Madison  and 
Burlington,  in  the  County  of  Des  Moines,  and  the  Towns  of 
Bellevue,  Dubuque,  and  Peru,  in  the  County  of  Dubuque,  Terri- 
tory of  Wisconsin,  and  for  other  Purposes,"  and  under  the  act  of 
the  3d  of  March,  1837,  ch.  36,  amendatory  of  the  preceding  act 
just  recited.  The  right  of  Levi  and  Thompson  to  a  preemption, 
under  those  acts,  is  not  a  controverted  point  in  the  case.  Taking 
it  for  granted,  then,  that  it  had  been  lawfully  acquired,  that  they 
entered  the  land  in  the  proper  office,  and  that  it  was  paid  for  in 
their  names,  this  gave  them  the  right  to  the  register's  certificate  of 

i)urchase,  to  be  transmitted  to  the  commissioner  of  the  general 
and-office,  as  in  other  cases  of  the  sale  of  public  lands.  The 
fee  continues  in  the  United  States  until  the  issue  of  the  patent, 
but  the  right  to  the  fee  was  in  the  purchasers,  and  they  were  enti- 
tled to  a  patent  for  the  land,  unless  there  was  some  legal  objection 
by  the  United  States  against  issuing  it,  of  which  this  court  is  not 
advised. 

This  right  to  tlie  fee  and  a  patent  in  this  case  gave  to  Levi  and 
Thompson  that  "  equitable  right "  to  the  land,  under  the  certifi- 
cate from  the  receiver  of  the  land-office,  which  the  law  of  Iowa 
bas  made  subject  to  execution  for  the  satisfaction  of  judgments. 
Stat.  Law  Ter.  of  Iowa,  197,  January  26th,  1839. 

We  further  remark,  that  the  principle  upon  which  the  "case  of 
Carroll  v.  SaflTord,  3  How.  441,  was  decided,  covers  this  case. 
Nor  do  we  find  any  thing  in  the  case  of  Bagnell  v,  Broderick,  or 
of  Wilcox  V.  Jackson,  cited  by  the  counsel  for  the  plaintiff 
in  error,  or  in  any  other  case  decided  by  this  court,  which  con- 
flicts with  the  decision  it  here  gives. 

We  direct  the  decree  of  the  court  below  to  be  affirmed. 
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McKean  BucHAifAif,  Plaintiff  in  brbob,  v.  Jamss  Albxandeb. 

Money  in  the  haada  of  a  panar*  althoogb  it  may  be  doe  to  aeamea,  ia  pot  UaMo  to 
an  attachment  by  the  creditora  of  thoae  seamen. 

A  parser  cannot  oe  distinguished  from  any  other  disbursing  agent  of  the  govern- 
ment ;  and  the  rale  is  general,  that,  so  long  as  money  remains  in  the  hands  of  a 
disbursing  officer,  it  is  as  much  the  money  of  the  United  States  as  if  it  had  not 
been  drawn  from  the  treasury. 

A  decision  of  a  state  court,  sanctioning  such  an  attachment,  may  be  revised  by  this 
eonrt  nnder  the  twenty-nfih  section  of  the  Judiciary  Act.     "^ 

Mr  Justice  McLE  AN  delivered  the  opinion  of  the  court. 

This  is  one  of  six  cases  dependmg  upon  the  same  principle, 
which  have  been  brought  before  this  court  by  writs  of  error  to  the 
Circuit  Superior  Court  for  the  county  of  Norfolk,  State  of  Vir- 
ginia, under  the  twenty-fifth  section  oi  the  Judiciary  Act  of  1789. 

Six  writs  of  attachment  were  issued  by  a  justice  of  the  peace  of 
the  above  county  of  Norfolk,  by  boarding-house  keepers,  against 
certain  seamen  of  the  frigate  Constitution,  which  had  just  returned 
firom  a  cruise.  The  writs  were  laid  on  mbneys  in  the  hands  of  the 
purser,  the  plamtiff  in  error,  due  to  the  seamen  for  wages.  The 
money  was  afterwards  paid  to  the  seamen  by  the  purser,  in  disre- 
gard of  the  attachments,  by  the  order  of  the  Secretaiy  of  the  Navy. 

The  purser  admitted  before  the  justice  that  the  several  sums  at- 
tached were  in  his  hands  due  to  the  seamen,  but  contended  he  was 
not  amenable  to  the  process.  The  justice  eotefed  judgments  against 
him  on  the  attachments.  The  cases  were  appealed  to  the  Superior 
Court  of  the  cotmty,  which  affirmed  die  judgments  of  the  justice. 
And  diat  being  the  highest  court  of  the  State  which  can  exercise 
jurisdiction  in  the  cases,  and  its  judgments  being  against  a  right  and 
authority  set  up  under  a  law  of  the  United  States,  may  be  revised 
in  this  court  by  a  writ  of  error. 

The  important  question  is,  whether  the  money  in  the  hands  of  the 
purser,  though  due  to  the  seamen  for  wages,  was  attachaMe.  A 
purser,  it  would  seem,  cannot,  in  this  respect,  be  distinguished  from 
any  other  disbursing  agent  of  the  government.  If  the  creditors  of 
these  seamen  may,  by  process  of  attachment,-  divert  the  public 
nx)ney  from  its  legitimate  and  appropriate  object,  the  same  thmg 
may  be  done  as  regards  the  pay  of  our  officers  and  men  of  the  army 
and  of  the  navy;  and  also  in  every  other  case  where  the  public 
funds  may  be  placed  in  the  hands  of  an  agent  for  disbursement.  To 
state  such  a  principle  is  to  refute  it.  No  government  can  sanction 
it.  At  all  times  it  would  be  found  embarrassing,  and  under  some 
circumstances  it  mi^t  be  fatal  to  the  public  service. 

The  iunds  of  the  government  are  specifically  appropriated  to  cer- 
tain national  objects,  and  if  such  appropriations  may  be  diverted 
and  defeated  by  state  process  or  otherwise^  the  (unctions  of  the 
gov^nment  may  be  suspended.     So  bng  as  money  remains  in  the 
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hands  of  a  disbursing  officer,  it  is  as  much  the  money  c^  the  United 
States,  as  if  it  bad  not  beeo  drawn  from  the  treasury.  Until  paid 
over  by  the  agent  ot  the  government  to  the  person  entitled  to  it, 
the  iiind  cannot,  b  any  legal  sense,  be  considered  a  part  of  his 
eSects.     The  pttfser  is  not  the  debtor  of  the  seamen. 

It  is  not  doubted  that  cases  may  have  arisen  in  which  the  gov- 
onmeDt^  as  a  matter  of  policy  or  accommodation,  may  haye  aided 
a  creditor  of  one  who  received  money  for  public  services;  but  this 
cannot  have  been  under  any  supposed  legal  liability,  as  no  such  lia- 
bility attaches  to  the  government,  or  to  its  disbursing  officers. 

We  think  the  question  m  thb  case  is  clear  of  doubt,  and  requires 
no  further  illustratioQ. 

The  judgments  are  reversed  at  the  costs  of  the  defendants,  and 
the  causes  are  remanded  to  the  state  court,  with  instructions  to  dis- 
miss the  attachments  at  the  costs  of  the  appellees  in  that  court 


hnun  A.  SpALmNo,  FhAunm  m  saaom,  r.  Tex  Psoplb  of  ths 
Stats  of  Nkw  Yobx,  xx  xel.  Fxedbric  F.  Backus,  Defbudaiits. 

This  case  was  brou^  up  from  the  Supreme  Court  for  the  Trial 
of  Impeachments  and  the  Correction  of  Errors  of  the  State  of  New 
York,  by  a  writ  oi  error  issued  under  the  25th  section  of  the  Judi- 
dary  Act. 

The  facts  were  these. 

The  relatcNT,  Frederick  F.  Backus,  previous  to  the  20th  dav  of 
July,  1840,  bad  obtained  a  judgment  m  the  Supreme  Court  of  the 
Stzte  of  New  York  against  Lypian  A.  Spalding,  the  plaint^  in 
error,  for  the  nonperformance  of  promises,  and  on  the  said  last 
mentioned  day  the  relator,  as  complainant,  filed  a  creditor's  bill 
agaii^  the  said  Sjpalding,  in  the  Court  of  Chancery  of  said  State, 
Wore  the  Vice-ChanceuM*  of  the  Eighth  Circuit,  on  which  an  in- 
joQction  was  issued  and  served  on  said  Spalding,  to  restrain  him, 
amoi^  other  dun^,  from  collecting,  receiving,  tnmsferring,  seUmg, 
tts^jning,  delivering,  or  in  Bay  way  or  manner  using,  controlling, 
iutefferii^  or  meddUng  with,  or  disposing  of,  any  property,  money, 
or  things  in  action  beloDgmg  to  him. 

On  the  ISdi  day  of  December,  1841,  an  order  was  made  by 
said  court  to  attach  said  Spalding  for  a  violation  of  said  injunction, 
and  such  proceedings  w^e  had  in  said  court,  that  on  the  21st  day 
of  March,  1842,  the  said  court  declared  and  a^udged  that  the  said 
Lyman  A.  Spalding  had  been  and  was  guilty  of  a  contempt  of  court 
m  wilfully  violating  said  injunction,  by  disposing  of  property  and 
paying  out  money  contrary  to  the  terms  of  said  mjunction;  and  that 
such  misconduct  of  the  said  Lyman  A.  Spaldmg  was  calculated  to 
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and  did  impair,  impede,  and  prejudice  the  rights  and  remedies  of 
the  complainant  in  the  said  cause,  and  it  was  ordered  that  he  paj  a 
fine  for  said  contempt  to  the  amount  of  $3,000,  and  the  costs  and 
expenses  m  relation  to  said  contempt  of  $196*51;  and  that  he  be 
committed  to  the  common  jail  of  the  county  of  Niagara,  until  the 
fine,  costs,  and  expenses  are  paid,  and  that  a  mittimus  issue  ac- 
cordingly to  the  sheriff.  And  it  was  also  ordered,  that  the  costs 
and  expenses  be  paid  to  the  solicitor  of  the  relator,  and  the  (3,000 
be  paid  to  the  clerk  of  said  court,  subject  to  the  further  order  of 
the  court. 

On  the  6th  day  of  May,  1842,  an  alias  mittimus  was  iissued ;  on 
the  7th  day  of  May,  the  said  Spalding  was  arrested,  and  contmued 
under  said  arrest  until  the  29th  day  of  September,  1842. 

On  the  11th  day  of  April,  1842,  the  said  L3rman  A.  Spalding 
presented  his  petition  to  oe  declarjed  a  bankrupt,  pursuant  to  the 
act  of  Congress  entitled  ^^  An  Act  to  establish  a  uniform -System  of 
Bankruptcy  throughout  the  United  States,''  passed  August  19thy 
1841,  ch.  9,  and  on  the  17th  day  of  September,  1842,  was  duly 
and  fully  discharged,  under  said  act,  from  all  the  debts  owing  by 
him  at  the  time  of  presentation  of  his  said  petition  to  be  declared 
a  bankrupt,  and  received  his  certificate  thereof,  pursuant  to  said 
act. 

Afterwards,  on  his  application,  he  was  brought  before  a  Su* 
preme  Court  commbsioner  of  said  State,  on  habeas  corpus,  and 
claimed  to  be  discharged  firom  the  mittimus,  on  the  ground  of  being 
discharged  by  his  certificate  firom  the  fine,  costs,  and  expenses. 
The  relator,  having  been  duly  notified,  appeared  by  counsel  and 
opposed  said  discimrge,  but  the  commissioner,  on  die  presentation 
of  the  said  certificate,  dischai^ed  said  Spaldmg  firom  tne  mittimus 
on  the  29th  day  of  September  aforesaid. 

On^e  18th  day  of  rfovember  after,  the  relator  made  applicati<M[i 
to  the  said  Vice-Chancellor  for  another  mittimus  to  enforce  the 
collection  of  said  fine,  costs,  and  expenses,  and  an  order  was  en* 
tered  that  the  said  Spalding  show  cause  before  the  Vice-Chancel* 
lor  why  the  same  should  not  issue. 

On  the  28th  of  said  month,  the  relator  and  Spalding  appeared 
before  said  Vice-Chancellor ;  and  the  said  Lyman  A.  Spalding 

E resented  his  certificate  in  bankruptcy  aforesaid,  and  claimed  that 
y  the  said  bankrupt  act  he  was  by  said  certificate  discharged  firom 
aU  his  debts,  and  firom  the  said  fine,  costs,  and  expenses. 

On  the  18th  day  of  January,  1843,  the  said  Vice-Chancel- 
lor  ordered,  adjudged,  and  decreed  that  a  new  mittimus  issue,  to 
commit  the  said  Spalding  to  the  common  jail  of  the  county  of 
Niagara,  until  he  pay  the  said  fine,  costs,  and  expenses,  $  196*51, 
to  be  paid  to  the  solicitor  of  the  relator,  and  the  $  3,000  be  paid  to 
die  clerk  of  die  court,  subject  to  the  further  order  of  the  cowt, 
and  declared  and  decided  that  the  discharge  of  the  said  Lyman  A. 


JANUARY  TERM,   1846.  » 

Spalding  V.  State   of  New  York. 


SpaldiDz,  under  the  bankrupt  law,  did  not  enUtle  him  to  be  re- 
leased irom  the  payment  of  the  said  fine,  costs,  and  expenses,  nor 
from  imprisonment  for  its  collection. 

From  which  decision  and  decree  the  said  Spalding  appealed  to 
the  Chancellor  of  the  said  State,  and  the  said  Chancellor,  on  the  2d 
day  of  June,  1843,  affirmed  the  decision  and  order  or  decree  ap- 
p^ed  from,  and  decided  that  the  said  defendant,  Lyman  A.  Spald- 
mg,  was  not  and  could  not  be  discharged  from  the  said  fine,  costs, 
and  expenses  under  the  bankrupt  act.     10  Paige,  284. 

And  on  appeal  by  the  said  Lyman  A.  Spalding  to  the  Court 
for  the  Correction  of  Errors  of  the  State  of  New  York,  the  said 
court  affirmed  the  said  order  or  decree  of  the  said  Chancellor,  with 
costs  and  interest  on  the  amount  decreed  to  be  paid,  and  decreed 
that  the  said  Spalding  was  not  by  the  bankrupt  act  discharged  bom 
the  payment  of  the  said  fine,  costs,  and  expenses. 

The  folfowing  is  the  opinion  of  the  Court  for  the  Correction  of 
Errors,  as  pronounced  by  Chief-Justice  Nelson. 

The  appellant  was  adjudged  guilty  of  a  contempt  of  court  for  a 
wilful  violadon  of  an  injunction  by  the  yice-Chancellor  of  the  Ei^th 
Circuit,  on  the  21st  oi  March,  1842,  and  amerced  in  the  sum  of 
4^3,000,  and  costs  and  expenses  of  the  proceeding,  which  were 
taxed  at  $196*51,  with  directions  that  he  be  committed  to  the  jail 
of  Niagara  county  until  the  same  were  paid. 

On  or  about  the  7th  of  May,  he  was  arrested  for  nonpayment  of 
said  fine;  but  succeeded  in  preventmg  an  actual  commitment  into 
the  custody  of  the  jailer,  by  the  use  of  the  writ  of  habeas  corpus^ 
until  he  obtained  his  discharge  under  the  bankrupt  law,  17th  Sep- 
tember following,  when  he  was  soon  after  set  at  liberty  on  the  pro- 
duction of  said  discharge,  by  Joseph  Center,  a  conunissioner  to  do 
the  duties  of  a  judge  of  the  Supreme  Court  at  chambers. 

On  the  18th  of  November,  the  relator,  upon  full  statement  of  the 
foregoing  facts,  applied  to  the  Yice-Chancellor  for  a  recommitment, 
on  £e  ground  that  the  discharge  of  the  commissioner  was  without 
authority,  and  void ;  which,  after  hearing  counter  affidavits,  and 
counsel  for  both  parties,  he  adjudged  accordingly,  and  entered  an 
order  for  said  recommitment  to  close  custody  till  the  fine  was  paid. 

On  appeal  to  the  Chancellor,  this  order  was  affirmed,  ana  the 
question  is  now  here  on  appeal  to  tliis  court. 

Chief- Justice  NELSON.  Upon  the  view  I  have  taken  of  the 
case,  the  only  question  at  all  material  to  examine  is,  whether  the 
fine  infficted  upon  the  appellant  for  a  wilful  violation  of  the  injunc- 
tion is  a  debt  within  the  meaning  of  the  bankrupt  law,  so  tliat  his 
discharge,  granted  under  it,  will  operate  to  exonerate  him  from 
imprisonment.  If  not,  then,  beyond  all  question,  the  act  of  the 
commissioner  in  discharging  the  appellant  from  the  mittimus  was 
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without  authority,  and  the  order  of  the  Vice-ChanceOor  directing  a 
recommitment  proper. 

By  the  4  th  section  of  the  bankrupt  law  (Laws  Cong.  1841,  p. 
11),  the  certificate  shall  ^'  be  deemed  a  full  and  complete  discharge 
of  all  debtSy  contractSj  and  other  engagements  of  such  bankrupt 
which  are  provable  under  this  acty^^  &c. 

The  adjudication  upon  which  the  fine  was  imposed,  is  as  fol- 
lows:—  '^  The  said  Lyman  A.  Spalding  has  been  and  is  guilty  of 
a  contempt  of  this  court  in  wiliuUy  violating  the  said  mjunction, 
and  by  disposing  of  property  and  receiving  and  paying  out  money 
contrary  to  the  terms  of  the  said  injunction ;  and  that  said  ngscon- 
duct  oi  the  said  Lyman  A.  Spaldmg  was  calculated  to,  and  actu* 
alljr  did,  impede  and  prejudice  the  rights  and  remedies  of  the  com- 
plainant in  the  said  cause." 

This  act,  for  which  the  appellant  has  thus  been  adjudged  guilty, 
b  a  criminal  ofifence  under  the  Revised  Statutes  (vol.  ^,  p.  577, 
§  14),  and  was  before,  at  common  law  (4  Bl.  Com.  129),  for 
which  he  was  liable  to  an  indictment,  and,  on  conviction,  to  fine 
and  imprisonment. 

He  might  have  been  pimlshed  in  this  way,  and  subjected  to  a 
fine  not  exceeding  $250,  and  imprisonment  for  one  year.  (2  Rev. 
Stat.  582,  §  46,  and  p.  577,  §  14.) 

But  this  remedy  by  indictment  for  suppressing  the  mischief  is 
oftentimes  found  too  tardy  for  (he  exigency  of  the  case  ;  and  hence 
the  law  has  also  authorized  ihe  more  summary  proceeding  by  at- 
tachment, as  for  a  criminal  contempt,  whereby  the  offender  is 
arraigned  at  once  upon  thefcharges,  and  the  course  of  justice  more 
promptly  vindicated  and  siistamed.  As  has  been  well  remarked  in 
reference  to  this  subject,  laws,  without  a  competent  authority  to 
secure  their  administration  fi'om  disobedience  and  contempt,  would 
be  vain  and  nugatory.  A  power,  therefore,  in  the  courts  of  justice 
to  suppress  such  contempts  by  an  immediate  attachment  of  the 
offender  results  fi-om  the  first  principles  of  judicial  establishments, 
and  must  be  an  inseparable  attendant  upon  every  superior  tribunal. 

This  summary  mode  of  punishment  is  me  one  tliat  has  been  resorted 
to  in  the  instance  before  us  ;  and  upon  a  conviction,  the  propriety 
and  justice  of  which  is  not  in  question,,  a  fine  of  $  3,000  and  costs 
of  proceedings  has  been  imposed  ;  a  penalty,  as  we  have  seen,  for 
a  strictly  criminal  ofifence,  and  mflicted  under  a  strictly  criminal 
proceeding. 

It  appears  to  me,  therefore,  the  very  statement  of  the  case  is 
enough  to  show,  that  there  is  no  color  for  the  ground  taken,  that 
the  fine  is  a  debt  within  the  bankrupt  law,  any  more  than  would 
exist  in  the  case  if  it  had  been  Imposed  after  conviction,  on  an  in- 
dictment for  any  other  of  the  numerous  minor  ofiences  within  the 
calendar  of  crimes. 

It  is  contended,  however,  that  these  proceedings,  being  under  the 


JANUARY  TEBM,  1846.  35 

Spalding  v.  State  of  New  York. 

OTOTisions  in  the  Revised  Statutes  (vol.  2,  p.  440,  tit.- 13)  designed 
for  the  purpose  of  enforcing  civil  remedies,  should,  though  in  form 
criminal,  be  regarded  simp^  as  another  remedy  for  collecting  the 
debt  claimed  in  the  suit  in  the  Court  of  Chancery,  and  upon  which 
they  have  been  founded  ;  that  the  fine  is,  in  point  of  fact,  imposed 
for  the  purpose  of  being  applied  to  the  extinguishment  of  that  debt, 
whenever,  m  the  progress  of  the  suit,  it  shall  have  been  established ; 
that  it  is  but  incidental  to  the  debt,  and  dependent  upon  it,  and  a 
discharge  of  the  one  must  necessarily  discharge  the  oUier. 

The  answer  to  all  this  is,  that  several  cases  of  strictly  criminal 
contempts  have  been  incorporated  mto  the  provisions  of  the  stat- 
ute under  this  head,  ^'  Of  proceedings  as  for  contempts,  to  enforce 
civil  remedies,"  &c.,  of  which  the  case  before  us  is  one,  for  the 
purpose  of  authorizii^  the  court  to  impose  the  fine,  with  a  view  to 
the  actual  loss  or  mjury  sustabed  by  the  party  aggrieved,  in  con- 
sequence of  the  criminal  act,  and  of  applying  the  money  in  satisfac- 
tion of  the  same,  instead  of  imposmg  it  for  the  benefit  of  the  people. 

This  is  most  manifest  from  a  perusal  of  the  several  provisions. 
We  find  there  the  case  of  persons  assummg  to  be  officers,  attor- 
neys, solicitors,  and  counsellors  of  the  court,  and  actine  as  such 
without  authority.  Also  for  rescuing  property  from  seizure,  and 
persons  from  arrest;  for  unlawfully  detaining  a  witness  or  party 
Irom  court;  and  for  any  other  unlawful  interference  with  the  pro- 
cess or  proceedings  in  the  action;  the  refusal  of  a  witness  to  at- 
tend or  to  be  sworn;  the  improper  conduct  of  jurors,  in  convers- 
mg  with  a  party  to  die  suit,  receiving  communications  from  him, 
or  from  any  other  person,  in  relation  to  the  merits;  for  disobedi- 
ence to  any  lawful  order,  decree,  or  process  of  the  court,  &c.  (2 
Rev.  Stat.  441,  §  i,  Sub.  3,  4,  6,  6.) 

All  these  are,  strictly,  cases  of  criminal  contempts,  which  have 
nothing  to  do  with  the  collection  of  debts,  or  enforcement  of  civil 
remedies  beyond  the  support  and  vindication  of  the  general  admin- 
istration of  the  laws  ;  and  the  followmg  provisions  of  the  statute, 
regulatmg  the  punishmcuit  to  be  inflicted,  shows  the  reasons  for 
bringing  them  under  this  head.  (§  20,  p.  443.)  If  the  court 
shall  acHudge  the  defendant  to  have  been  guilty  of  the  nnsconduct 
charged,  and  that  such  misconduct  was  calculated  to,  or  actually 
did,  defeat,  impair,  impede,  or  prejudice  the  rights  or  remedies  of 
the  party,  it  shall  proceed  to  impose  a  fine,  or  to  imprison,  or 
both,. as  the  nature  of  the  case  shall  require.  (§21.)  If  an 
actual  loss  or  injury  shall  have  been  produced  by  the  misconduct 
alleged,  a  fine  shall  be  imposed  sufficient  to  indemnify  the  party, 
and  to  satisfy  his  costs  and  expenses,  which  shall  be  paid  over  on 
the  order  of  the  court ;  and  the  payment  and  acceptance  of  such 
fine  shall  be  a  bar  to  any  action  by  the  aggrieved  party  to  recover 
damages  for  said  injury.  (§23.)  When  such  misconduct  con- 
sists in  the  omission  to  perform  some  act  or  duty  yet  in  the  power 
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of  the  defendant  to  perform,  he  shall  be  imprisoned  only  mitil  he 
shall  have  performed  such  act  or  duty,  &c. 

Here,  in  cases  confessedly  criminal  and  mdictaUe,  and  the  pen- 
alties for  which,  ordinarily,  would  go  for  the  benefit  of  the  people, 
the  courts  are  authorized  to  impose  them,  with  a  view  to  the  in- 
demnity of  the  party  aggrieved,  making,  at  the  same  time,  his  ac- 
ceptance of  the  fine  a  bar  to  any  private  action  for  the  injury. 

JBut  the  fine  imposed  is  no  less  a  penalty  for  a  criminal  act,  and 
intended  as  a  punishment  for  the  same,  than  if  inflicted  for  the 
benefit  of  the  people.  The  imposition,  in  the  way  prescribed  by 
the  statute,  accomplishes  the  double  purpose  of  punisnm^t  for  th^ 
misconduct,  on  the  one  hand,  and  indemnity  to  the  aggrieved 
party,  on  the  other. 

I  am  satisfied,  therefore,  that  the  discharge  under  the  bankrupt 
law  has  no  sort  of  application  to  the  case,  and  that  the  order  for 
the  recommitment  by  the  Vice-Chancelior  was  proper  and  l^aL 

It  has  been  urged,  that,  whether  the  commissioner  erred,  or  not, 
in  dischar^g  the  appellant  from  the  mittimus,  under  the  writ  of 
habeas  corpus,  the  Vice-Chancellor  had  no  authority  to  reconunit; 
that  the  order  discharging  him  should  have  \>een  first  reversed  by 
certiorari  before  the  second  conmiitment.     (§  61,  p.  473.) 

This  would  be  true,  if  the  commissioner  had  had  jurisdiction 
over  the  subject  matter,  and  had  rendered  only  an  erroneous  judg- 
ment in  the  premises;  but  has  no  application  where  his  proceed- 
ing is  wholly  without  authority,  and  void,  as  in  this  case.  (2  Rev. 
Stat.  470,  §  42,  Sub.  3,  §  44.  Cable  v.  Cooper,  15  Johns.  R. 
162.)  (A  Copy.) 

N.  HILL,  Jr.,  Reporter, 

To  review  this  judgment  of  the  Court  of  Errors,  the  present  writ 
of  error  was  brought. 

The  case  was  argued  by  JIfr.  Curtenius^  for  the  plaintiff  in  error, 
and  Mr.  Delano^  for  the  defendant  in  error. 

Mr,  CurteniuSj  for  the  plaintiff  in  error. 

By  the  affirmation  of  the  said  order  or  decree,  it  is  decided, 
that  the  said  fine^  costSy  and  expemes  is  not  a  debty  within  the  late 
bankrupt  law  of  the  United  States.  And  that  the  certificate  of  the 
plaintiff  in  error  under  the  said  law  did  not  discharge  him  from  the 
payment  of  the  said^ine,  costSy  and  expenses. 

We  insist  on  the  contrary,  and  shall  seek  to  maintain,  that 
the  said  fine,  eosts,  and  expenses  imposed  on  the  said  plaintiff  in 
error  is  a  debt.  And  that  his  certificate  of  discharge  under  the  said 
bankrupt  law  did  and  does  discharge  him  from  the  payment  thereof. 

On  the  decision  of  these  points  rests  the  whole  of  this  cause. 
We  make,  therefore,  as  our 
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First  Point,  That  the  finey  eostSy  and  expenses  imposed  on  the 
plaintiff  in  error,  previous  to  his  petition  in  bankruptcy,  was  a  debty 
firom  which  he  was  duly  discharged  by  his  certificate  under  the 
bankrupt  law  of  the  United  States. 

By  tne  late  bankrupt  law  (Laws  of  Congress,  1841,  chap.  9), 
.**  any  person  whatsoever  residing  in  any  State  or  Territory  of  the 
United  States  oteing  debts  '  may  petition'  except  where  the  debts 
were  created  by  defalcation,  as,"  &c.,  ^^or  whOe  acting  in  any 
fiduciary  capacity,  and  on  compliance  with  the  act  ^'  shall  be  en- 
titled to  a  mil  discharge  from  aU  his  debts,^^  And  that  said  dis- 
charge and  certificate,  when  duly  granted,  shall  in  all  courts  of  jus- 
tice be  deemed  a /iiU  and  compleU  discharge  of  all  debts,  contracts, 
and  engagements  of  such  biankrupt,  which  are  provable  under 
this  act." 

In  our  case,  there  is  no  pretence  that  the  plaintiff  in  error  or  his 
debts  come  imder  any  of  the  exceptions  in  the  first  section;  or 
that  there  is  any  exception  in  the  law  which  excludes  him  or  U. 
But  the  decision  is  against  us  on  the  ground  that  the  law  itself  wsis 
not  intended  to  apply  to  a  case  like  ours.  What,  then,  is  our 
case  f 

In  answer,  it  becomes  necessary  to  inquire  by  what  power,  un- 
der what  statute,  and  for  what  purpose,  the  imposition  of  this  fine^ 
costs,  and  expenses  was  made,  and  the  plaintiff  in  error  placed  be- 
yond the  reach  of  relief  from  the  bankrupt  law,  and  suojected  to 
perpetual  imprisonment. 

The  power  is  claimed  to  be  exercised  by  virtue  of  the  revised 
statutes  of  the  State,  of  New  York,  "  as /or  a  contempt. ^^ 

There  are  two  statutes,  under  the  one  or  the  other  of  which  the 
fine,  costs,  and  expenses  were  imposed.  The  one  (2  Rev.  Stat., 
2d  ed.,  307)  is  entitled,  ^^  Provisions  concerning  courts  of  record, 
their  process  and  proceedings,"  by  which  power  is  given  to  pun- 
ish as  criminal  contempts  wilful  disobedience  of  any  process  or  order 
lawfully  issued  or  made  by  a  court  of  record.  The  punishment  to 
be  by  fine  or  imprisonment,  or  both,  but  the^na  is  limited  to  ^  250, 
and  the  imprisonment  to  thirty  days.  And  section  14  expressly 
states,  that  these  sections  shall  not  extend  to  any  proceeding 
against  parties  or  officers,  as  for  a  contempt,  for  the  purpose  of 
enforcing  any  civil  right  or  remedy.  Under  this  statute,  the^ne, 
&c.,  could  not  have  been  imposed. 

The  other  statute  (2  Rev.  Stat.,  2d  ed.,  410)  is  entitied,  ^*0f 
proceedings,  as  for  contempts,  to  eirforce  civil  remedies,  and  to  pro- 
tut  the  rights  of  parties  in  civil  actions,^^  which  provides,  that, 

§  1 .  Every  court  of  record  shall  have  power  to  punish,  by  fine 
and  imprisonment,  or  either,  any  neglect  or  violation  of  duty,  or 
any  misconduct,  by  which  the  rights  or  remedies  of  a  party  in  a 
cause  or  matter  depending  in  such  court,  may  be  defeated,  im*> 
paired,  impeded,  or  prejudiced,  in  the  following  cases. 
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§20.  If  the  coiflTt  shall  adjudge  the  defendant  to  hare  been 
goUty  af  die  misconduct  alleged,  and  that  such  misoondiict  was 
calculated  to,  or  actuallf  did,  defeat,  impair,  knpede,  or  prejudice 
the  rights  or  remedies  of  any  party,  in  a  cause  or  matter  depend- 
ing in  such  court,  it  shall  proceed  to  impose  a  fine,  or  to  imprison 
him,  or  both,  as  the  nature  of  the  case  shall  require. 

§  21  •  K  any  actual  loss  or  injury  shall  have  been  produced  to 
any  party  by  the  misconduct  aUeged,  a  fine  shall  be  imposed  suffi- 
cient to  indemnify  such  party,  and  to  satii^y  his  costs  and  expen- 
ses, which  shall  be  paid  over  to  him  on  the  order  of  the  court. 
And  in  such  case  die  payment  and  acceptance  of  such  fine  shall 
be  an  absolute  bar  to  any  action  by  such  aggrieved  par^  to  recover 
damages  for  such  injury  or  loss. 

J  22.  In  all  other  cases,  the  fine  shall  not  exceed  two  hundred 
fifty  ddkrs,  over  and  above  die  cosU  and  expenses  of  the 
proceedings. 

§  26.  Persons  proceeded  against  according  to  the  provisions 
of  this  dde  shall  i^twithstanding  be  liaUe  to  indictment  for  the 
same  misconduct,  if  it  be  an  indictable  ofiience;  but  die  court 
b^ore  which  a  conviction  shall  be  had  on  such  indictment  shall 
take  into  consideration  the  punishment  bef<Nre  indicted,  in  forming 
M  sentence. 

The  adjudication  was  under  secti<ni  20^  as  the  mittimus  is  in  d» 
words  of  this  section.  And  the  fine,  &c.,  is  under  section  21,  far 
die  purpose  of  indemnifying  the  relator  for  die  removal  of  so  much 
of  the  property,  or  money,  on  which  he  had  a  lioi  by  his  injunc- 
tion. 

That  is,  it  belongs  to  the  party,  on  his  estabhdbing  his  r^t  to 
it  by  obtaining  a  decree  of  the  court  on  his  bill  of  complaint.  The 
damage  was  the  money,  or  value  of  the  property,  on  which  the 
cektor  had  his  lien  by  nis  bill  and  injunction;  the  o^etice,  the  dis- 
poinng  of  that  amount  by  the  plamtifir  in  error;  the  fine  b  Ae 
amount  of  that  damage,  termed  by  the  statute  a  fine.  It  is  a  cer- 
tain, fixed,  and  defimte  amount;  a  debt,  and  beloi^  to  the  relator 
if  he  obtams  a  decree  on  his  bill ;  if  not,  it  then  beloi^s  to  the 
plaintiff  in  error. 

Here,  then,  we  have  the  power,  the  statute,  and  the  purpose 
under  and  for  which  die  fine,  costs,  and  expenses  were  imposed. 

But  it  is  urged  against  us  that  this  is  a  fine  for  a  contempt  an 
alleged  wilful  contempt ;  as  though  that  implied  a  crimmalitv 
which  placed  the  unfortunate  party  adjudged  guilty  beyond  relief, 
and  interposed  an  insurmountable  barrier  b^ween  hun  and  the 
benefit  of  the  bankrupt  law. 

{Mr.  Cnrtenius  then  proceeded  to  argue  that  the  object  of  this 
statute  was  only  to  enforce  civil  remedies,  by  the  people's  inter- 
posing between  ^arty  and  party,  and  permitting  a  party  to  use  the 
same  process  which  the  people  do  m  their  cases  01  ccwtempt;  tkmi 
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tbe  money  was  payable  to  one  party  to  mdenmify  him  for  the  loss 
which  he  had  sustained  by  the  act  of  the  other  party;  that  the 
offending  par^  m%ht  still  be  indicted  for  the  same  offence,  which 
could  not  be  the  case  if  both  w^e  offences  against  the  public;  that 
in  case  the  ckdmaat  failed  afterwards  to  establish  his  right  to  the 
money,  it  would  be  paid  to  the  defendant,  but  never  to  the  peo- 
ple; that  even  if  it  was  a  debt  due  to  the  people,  it  would  be  dis- 
charged by  bankruptcy,  basmuch  as  they  had  chosen  to  produce 
the  relation  of  debtor  and  creditor  between  themselves  and  the 
offen(fing  party.) 

It  is  then  a  debt.  2  Jacob's  Law  Dictionaiy,  200;  Ex  parte 
Smith,  §  Cowen,  S77;  Wallsworth  v.  Mead,  9  Johns.  Rep.  367; 
McDougall  «.  Richardson,  3  Hill's  Rep.  558;  Case  of  James  Ba« 
ker,  2  Strange,  1152.  It  is  not  only  a  debt,  but  a  debt  discharged 
by  the  bankrupt  law.  2  Molloj,  442;  Ex  parte  Parker,  3  Yesey, 
554;  1  Deacon,  235;  Hopcroftv.  Fanner,  8  Moore,  424;  Lewis 
9.  Morland,  2  Bam.  &  Aid.  56;  1  Sch.  &.  Lef.  169.  These  cases 
establish  that  die  form  of  the  process  is  not  to  be  considered,  but  the 
cause  of  its  issuing ;  that  if  the  ground  of  the  proceeding  be  a  debt, 
it  is  a  process  of  debt ;  and  that  if  the  process  is  to  compel  pay- 
ment of  a  sum  of  money,  it  is  a  debt.  The  same  viows  are  sus- 
tained by  the  following  authorities:— 2  Rose's  Cases  in  Bank* 
ruptcy,  196;  Cooper's  Cases  in  Chancery,  198;  The  King  o.  Ed- 
wards, 9  Bam.  &  Cres.  652;  1  Bos.  &  Pul.  336;  1  Cowp.  136. 

Second  Point.  That  there  is  error  in  the  affirming  the  decree  of 
the  $  196*51  of  costs  to  be  paid  to  the  solicitor  of  die  relator,  and 
that  the  decree  in  this  case,  being  void  in  part,  is  void  in  whole, 
and  must  be  reversed.  1  Moore's  Rep.  494;  4  Bl.  Com.  285; 
13  East,  190. 

Third  Point.  That  if  the  fine  was  imposed  for  a  eriminal  offence  j 
the  stahUe  under  which  the  same  was  imposed  is  repugnant  to  a 
kw  of  Congress,  and  the  Constitution  of  the  United  States,  and  is 
therefore  iUegal  and  void.  * 

It  is  repugnani  to  the  bankrupt  law. 

1st.  Because  it  operates  as  a  fraud  on  the  act,  by  securing  a 
preference  of  one  creditor  over  the  general  creditors. 

2d.  It  seeks  to  compel  the  bankrupt  to  violate  the  act  by  pay- 
ing one  creditor  before,  and  at  the  expense  of,  the  others. 

3d.  It  seeks  to  compel  a  violation  of  the  act,  and  debars  the 
bankrupt  of  its  benefits. 

The  act  declares  all  payments,  ftc,  in  contempladon  of  bank- 
ruptcy, and  all  preferences,  void,  and  a  fraud  on  me  act,  and  that 
the  person  making  such  unlawful  payments  and  preferences  shall 
receive  no  discharge. 

In  our  case,  after  the  filing  of  his  petition,  the  plaintiff  in  error 
was  divested  of  all  his  property.  He  could  not  pay,  for  he  had 
nothing.     He  could  not  pay  the  property  in  his  schedules,  be- 
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cause  it  did  not  belong  to  him.  And  neither  the  rdbtor  nor  the 
court  could  receive,  and  if  received,  the  assignee  might  have 
recovered  it  again. 

The  order  and  the  mittimus,  then,  sought  to  enforce  an  illegal 
act,  a  fraud  on  the  creditors  of  the  banluiipt,  and  a  violation  of 
the  principle  of  equality  among  the  creditors. 

It  is  repugnatU  to  the  CanstitiUum. 

1  St.  If  a  criminal  ofikice,  it  imposes,  imder  the  circumstancas, 
an  excessive  fine,  and  a  consequent  cruel  and  unusual  punishmenyt. 

We  have  seen,  that,  on  fihng  his  petition  in  bankruptcy,  the 
plaintiff  in  error  was  by  the  act  divested  of  all  his  property. 
If  he  swore  to  the  truth,  his  schedules  contained  it  all.  If  be  did 
not,  it  still  would  belong  to  the  assignee.  His  decree  in  bank- 
nq)tcy  was  evidence  that  he  had  sworn  to  the  truth,  and  tlie 
imposition  of  this  fine,  if  criminal  and  going  to  the  people,  was 
excessive,  and  was  a  cruel  punishment  for  the  offence,  for  it  im* 
posed  an  impossibility.  The  law  never  imposes  a  fine,  where  it 
presumes  the  party  can  have  nothing  to  pay.  Here  was  no  pre- 
sumption, but  actual  legal  evidence,  that  there  was  nothing.  If  it 
be  said  that  the  order  was  made  before  his  petition,  and  without 
knowledge  of  it,  we  answer,  with  full  knowledge  of  all  these  fisu^ts 
it  is  sustained,  and  sought  to  be  enforced. 

2d.  It  doomed  him  in  fact,  by  the  order  of  a  single  judge,  to 
perpetual  imprisonment. 

This  follows  of  course ; — divested  of  every  thing, — deprived  of 
liberty,  —  the  narrow  bounds  of  a  prison  cell  the  field'  of  his  enter- 
prise,— and  hours  of  solitude,  without  means  for  the  exercise  of  his 
mdustry,  could  never  enable  him  to  pay  this  heavy  fioe,  costs,  and 
expenses. 

3d.  It  subjects  him  to  punishment  twice  for  the  same  offence. 

We  have  insisted,  that,  if  the  fine  was  imposed  for  a  criminal 
contempt,  it  is  still  a  debt.  And  that  if  the  offence  is  criminal,  the 
statute  IS  iUegal  and  void;  and  that  the  only  way  in  which  the  stat- 
ute can  or  ought  to  be  sustained  is  on  the  ground  that  it  is  civil, 
and  that  the  fact  that  the  fine  under  it  belongs  to  the  party  is 
proof  that  it  is  so. 

But  it  is  objected,  that  the  contempt  is  criminal,  because,  both 
at  common  law  and  by  the  statute,  it  is  mdictable  ;  we  say  it  is 
also  civil.  If  indicted,  the  fine  is  limited  to  $  250.  If  civil,  to  the 
damages  of  the  party.  In  our  case,  the  contempt  is  civil,  and  the 
fine  the  damages  ;  and  the  plaintiff  in  error  is  still  subject  to  in- 
dictment, and  fine  of  $250.  From  which  does  he  ask  to  be  dis- 
charged ?  Certainly  not  from  the  fine  on  the  indictment.  Al- 
though from  that,  we  insist,  as  before,  that  he  would  be  discharged. 
We  make  as  our 

Foifrth  Pomt.  The  judgment  of  the  relator  against  the  plaintifif 
in  error,  at  the  time  of  the  filing  of  his  petition  under  the  bank- 
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nipt  act,  was  a  debt,  and  the  ground  on  which  the  proceedings 
in  chancery  were  had.  The  decree  or  order  imposing  the  fine, 
costs,  and  expenses,  therefore,  is  either  a  new  or  additienal  debt, 
founded  and  resting  on  the  original ;  or,  it  is  the  remedy  given  by 
statute,  to  enforce,  as  for  contempt,  the  payment  of  so  much  oi 
the  old  debt. 

If  the  fine  creates  a  new  or  additional  obligation  on  the  part  of 
the  plaintiff  in  error  to  pay,  it  is  a  elefr<,  —  a  debt  of  no  higher 
nature  or  greater  importance  than  a  judgment  for  a  tort,  as  a  tres- 
pass on  the  person  or  the  property  oi  the  relator,  from  which 
under  the  bankrupt  law  he  would  be  discharged.  (Cooke,  B.  R. 
3,  5,  574.) 

As  a  new  or  additional  debt,  it  was  certain,  fixed,  and  definite^ 
previous  to  the  filing  of  his  petition,  and  provable  under  the  act, 
— provable  by  the  relator,  being  his  ascertained  damages,  imposed 
for  his  benefit,  and  payable  to  him,  by  the  statute  ascertaining  and 
fixing  it.  By  his  certificate,  therefore,  he  is  discharged  from  it. 
2  Rose,  196 ;  Cooper,  198 ;  9  Bam.  &  Cres.  652  ;  1  Bos.  Sl 
Pnl.  336. 

Or,  if  so  much  of  the  old  debt,  and  the  order,  decree,  and  mit- 
timus the  remedy  under  the  statute  for  its  enforcement,  then  the 
plaintiff  in  error,  being  discharged  from  the  debt  itself,  must  be  firom 
the  remedy  for  its  enforcement. 

Here,  then,  the  plaintiff  in  error  was  ordered  and  decreed  to 
pay  the  relator  $  3,000  and  the  expenses;  which  $  3,000  would  and 
must,  if  received  by  the  relator,  reduce  so  much  of  his  judgment ; 
what  act  or  event  would  discharge  the  plaintiff  in  error  from  this 
order  ?  Would  the  receipt  of  the  relator  ?  Certainly.  Would  a 
satisfaction  of  that  judgment  under  the  hand  of  the  relator?  Un- 
doubtedly.    Why  ?    Because  it  would  be  a  legal  dischai^e. 

Then  why  not,  by  the  law  of  the  land,  as  fuUy  and  clearly  dis- 
chai^ed  from  that  judgment  by  his  certificate  dischargmg  him  from 
all  his  debts,  as  thoi^^h  he  had  produced  the  satisfaction  piece  of 
the  relator  ?  The  one,  the  legal  discharge  of  the  relator ;  the 
other,  equally  so  of  the  bankrupt  law. 

When  discharged  firom  the  judgment,  he  is  discharged  from  the 
execution,  or  process  to  enforce  its  collection,  or  any  part  of  it, 
the  same  as  if  unprisoned  on  a  capias  ad  saHsfaeiendum  ;  the  debt 
being  dischai^ed,  the  remedy  passes  with  it,  for  there  is  nothing 
left  to  operate  upon.  For,  if  the  money  had  been  paid  into 
court,  it  never  could  have  become  the  relator's  without  proof  of 
the  existence  of  the  judgment  as  alleged  in  his  bill.  If  that  judg- 
ment is  satisfied  at  any  time  before  the  money  paid  over  by  court 
to  the  relator,  the  money  would  revert  to  the  plaintiff  in  error,  or, 
in  this  case,  to  the  assignee  in  bankruptcy. 

As  a  new  debt  or  obligation,  or  as  a  remedy  for  the  collection 
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of  SO  much  of  the  old  debt  or  judgment,  therefore,  the  plawtiff  in 
error  is  equally  discharged  by  his  certificate. 

Again,' this  is  manifest.  The  relator  sought  by  his  bill  to  col- 
lect this  debt,  say  $  5,000  ;  he  obtains  a  lien  on  $  3,000,  wUoh 
is  removed  by  the  plaintiff  in  error  ;  and  he  is  ordered  to  replace 
it  by  paying  that  amount  into  court.  If  done,  the  relator  suffers 
fid  injury.  The  relator  sustams  bis  bill  by  proving  his  judgment 
or  debt  of  $  5,000,  and  obtains  an  order  that  the  $  3,000  in  court 
be  paid  over  to  him.  Can  it  be  supposed  for  a  moment,  that  he 
is  still  entitled  to  a  decree  for  the/t»U  amount  of  his  judgment  of 
^  5,000  in  addition  ? 

And  yet  this  is  the  certain  result  of  the  decision  of  the  Court  of 
Errors.  For  if  the  $  3,000  is  paid  to  the  relator,  it  cannot  be  ap- 
pKed  to  the  payment  of  so  much  of  the  payment,  because  the 
whole  of  that  is  discharged  by  the  certificate  in  bankruptcy.  And 
because,  under  the  present  decision,  the  fine  is  no  part  of  it. 

The  relator,  however,  must  prosecute  his  bill  of  complamt  to 
a  decree,  before  he  can  obtain  an  order  for  the  payment  of  the 
$  3,000  to  him.  And  that  decree  must  be  for  the  whole  amount 
of  his  judgment  of  $  5,000,  because,  under  the  said  decree,  the 
$  8,000  is  no  part ;  —  tfius  receiving  the  $  3,000,  and  a  decree 
for  $  5,000  in  addition.  Presenting  the  extraordinary  feet,  —  a 
fact,  too,  without  precedent  in  the  courts  of  law  or  equity  of  this 
or  any  other  country  (but  m  direct  violation  of  the  common  prin- 
ciples of  both),  —  that  a  party,  seeking  to  collect  a  civil  demand 
of  $  5,000,  may,  by  the  act  of  the  defendant,  occasioning  no  in- 
jury whatever  to  nim,  be  entitled  to  recover  of  that  defendant 
$  8,000.  A  decision  producing  such  a  result  is  erroneous,  and 
must  be  reversed. 

We  have  not  urged  m  this  cotut  the  point  made  by  us  in  the 
courts  below,  in  relation  to  the  power  of  the  Supreme  Court  com- 
missioner to  discharge  the  plaintiff  in  error  on  his  certificate, 
because  it  does  not  involve  tne  all-important  questions  on  which 
this  case  depends,  and  if  the  certificate  entitles  him  to  a  dis« 
charge,  it  ceases  to  be  a  point  of  importance. 

The  point,  that  the  voluntary  part  of  the  bankrupt  law  is  uncon- 
stitutional, although  on  the  printed  points  of  the  defendants  in  er- 
ror in  the  court  below,  was  not  passed  upon,  raised,  presented,  or 
aDuded  to  m  the  Court  of  Errors,  and  cannot  therefore  be  raised 
here. 

Mr.  Delano,  for  defendants* 

The  points  now  made  are  the  same,  on  the  part  of  the  defend- 
ants, as  those  insisted  upon  before  the  Court  of  Errors. 

Firgt.  The  Supreme  Court  commissioner,  Center,  had  no  au- 
thority to  discharge  the  plaintiff  in  error.  All  the  proceedmgs 
before  him  were  without  jurisdiction,  and  void. 
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1.  Because  the  plaiatiff  in  error  was  convicted  and  punished 
hy  the  Court  of  Chancery,  as  for  a  criminal  contempt,  tne  cause 
of  hi^  imprisonment  being  plainly  and  specially  stated  in.  the  mit- 
timus* 

A  contempt,  in  its  legal  acceptation,  means  the  treating  of  a 
court  of  justice,  or  person  invested  with  judicial  authority,  in  a 
contumelious  or  disrespectful  manner,  or  in  violating  rules  or  or- 
ders nuide  by  competent  tribunals.     6  Petersdorff  Abr.  106,  157. 

The  contempt,  of  which  the  plaintiff  in  error  was  convicied^ 
was  a  criminal  contempt.  This  is  defined,  in  the  Revised  Statutes 
of  New  York,  to  be  the  wilful  disobedience  of  any  process  or  or- 
der lawfully  issued  or  made  by  aoy  court  of  record*  2  Rev. 
Stat.  278  ;  2d  ed.  207,  §  10. 

This  species  of  contempt  is  also  punishable,  by  indictment,  by 
the  laws  of  New  York.     Rev.  Stat.  692,  §  14 ;  2d  ed.  577. 

These  enactments  are  merely  declaratory  of  the  common  law, 
as  it  existed  previous  to  the  Revised  Statutes  ;  and  the  object 
of  them  is  to  define  and  limit  the  nature  of  the  offence  and  the 
powers  of  the  courts. 

Blackstone  enumerates,  amo^g  the  crimes  for  which  punishment 
might  be  judicially  inflicted,  a  contempt  of  the  process  of  any  of 
the  superior  courts  of  the  lung. 

"  A  soUd  and  obvious  distinction  exists  beti^een  contempts, 
strictly  such,  and  those  offences  which  go  by  that  name,  but  which 
are  punished  as  contempts  only,  for  the  purpose  of  enforcing  some 
civil  remedy."  This  distinction  is  cleany  marked  in  the  Revised 
Statutes  of  New  York,  and  the  note  of  the  revisers  shows  such 
was  their  intention.  The  contempt,  of  which  the  plaintiff  in  error 
was  found  guilty,  was  the  wilful  disobedience  of  the  process  of 
injuncuon.  He  did  not  refrain  from  domg  what  he  was  enjoined 
not  to  do.  The  power  to  punish  for  a  wiUul  disobedience  of  pro- 
cess of  this  kind  is  essential  to  the  administration  of  justice  ; 
without  it,  the  writ  of  injunction  in  many  cases  would  be  entirely 
nugatory.  When  the  process,  which  goes  by  the  name  of  con- 
tempt, is  merely  to  collect  money  winch  the  party  may  not  be  able 
to  pay,  it  is  then  properly  deemed  a  mere  civil  remedy.  4  Black. 
Com.  by  Chitty,  122  ;  1  Hawkins's  Pleas  of  the  Crown,  149, 
150  ;  1  Kent's  Com.  300,  note  (6),  3d  ed. ;  3  Rev.  Stat.  695, 
original  note  to  §§  10  -  15. 

if  the  contempt  was  a  criminal  contempt,  it  bemg  clearly  set 
out  in  the  mittimus,  the  commissioner,  Joseph  Center,  had  no  au- 
thority to  discharge  the  plaintiff  in  error,  nor  had  he  an^  jurisdic- 
tion over  the  matter.  But  it  was  the  duty  of  the  conumssioner  to 
remand  the  party  to  the  custody  of  the  officer,  if  any  contempt 
was  plainly  and  specially  charged  in  the  commitment.  The  dis- 
charge of  the  commissioner  could  not,  therefore,  be  any  valid  ob- 
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jection  to  the  issue  of  the  second  alias  mittimus.     It  was  not  a 
subject  over  which  the  commissioner  had  jurisdiction. 

2.  Because  the  commissioner,  not  being  a  court  of  justice,  as 
required  by  the  bankrupt  &ct,  had  no  authority  to  try  the  fact, 
whether  the  dbcharge  was  duly  granted,  or  not. 

The  commissioner  has  merely  the  power  of  a  judge  of  the  Su- 

?reme  Court  at  chambers.  No  issue  could  be  made  up  or  tried, 
['he  discharge  might  be  impeached  for  fraud,  &c.,  and  no  court 
can  give  effect  to  the  discharge,  which  has  not  power  to  inquire 
into  its  validity.  An  issue  was  claimed,  and  the  relator  required 
an  opportunity  to  try  the  question. 

The  act  of  Congress  neither  expressly,  nor  by  implication, 
vests  any  such  authority  in  a  commissioner,  and  he  is  expressly 

Eohibited  from  its  exercise  by  the  forty-second  section  of  the 
beas  corpus  act. 

3.  No  discharge  could  be  granted  if  the  bankrupt  act  released 
the  plaintiff  in  error,  except  by  application  to  the  Court  of  Chan- 
cery. 

A  contrary  course  would  lead  to  a  conflict  of  jurisdiction  be- 
tween the  several  courts.  The  uniform  practice  m  England  and 
in  this  country  is  believed  to  have  been  to  apply  to  the  court 
where  the  judgment  or  decree  is,  or  from  which  the  process  is- 
sued. (Act  to  amend  the  Law  relating  to  Bankrupts,  6  Geo.  IV., 
ch.  16,  §  126.^ 

Secorui.  The  discharge  under  the  act  to  establish  a  uniform 
svstem  of  bankruptcy  did  not  release  the  plaintiff  in  error,  al- 
though the  Supreme  Court  commissioner  had  no  jurisdiction  ;  yet 
as  the  order  appealed  from  was  an  application  for  a  second  alias 
mittimus,  and  the  court  held  the  discharge  did  not  apply  to  the 
case,  and  was  no  answer  to  the  application,  the  question  in  rela- 
tion to  the  effect  of  the  discharge  in  bankruptcy  is  presented  by 
the  case.  The  jurisdiction  of  the  commissioner  is  not  important, 
except  as  an  answer  to  the  point  which  may  be  made  by  the  plain- 
tiff in  error,  that  there  was  a  decision  by  a  competent  tribunal, 
not  vacated  or  reversed,  and  that  such  decision  could  not  be  in- 
quired into  on  the  appUcation  to  the  Court  of  Chancery;  The 
principal  question  remains,  namely,  the  effect  of  the  discharge  of 
the  plaintiff  in  error  under  the  bankrupt  act. 

If  this  contempt  was  criminal,  the  power  of  Congress  to  grant 
a  dispensation  for  crimes  might  well  be  questioned.  It  is  not 
necessary  to  repeat  what  has  been  said  under  our  first  point. 
The  act  of  Congress,  commonly  called  the  bankrupt  act,  does  not 
embrace  this  case.  The  fourth  section  of  the  act  declares  the 
effect  of  the  discharge  in  these  words  :  —  "  And  such  discharge 
and  certificate,  when  duly  granted,  shall,  in  all  courts  of  justice, 
be  deemed  a  full  and  complete  discharge  of  all  debts,  contracts, 
and  other  engagements  of  such  bankrupt  which  are  provable  under 
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is  aet^  and  shall  and  may  be  pleaded  as  a  full  and  complete  bar 
to  all  suits  brought  in  any  court  of  judicature  whatever."  The 
only  debts  discharged  are  those  provable  under  the  act.  If  the 
fine  imposed  upon  the  plaintiff  in  error  was  not  a  debt  provable 
under  the  act,  the  discbarge  does  not  present  a  bar.  The  fine 
imposed  was  not  a  debt,  contract,  or  engagement.  The  course 
of  practice  in  such  cases  is,  as  was  done  in  this  case,  to  order  the 
money  paid  into  court  to  abide  the  final  result  of  the  cause.  A  cred- 
itor'! biD  had  been  filed,  and  an  injunction  obtained  ;  and  for  the 
wilful  and  voluntary  breach  of  this  injunction,  the  fine  was  imposed. 
Although  the  fine  was  imposed,  in  part,  to  indemnify  the  paity, 
yet  he  had  no  claim  to  it  until  the  result  of  the  litigation  should 
give  it  to  him.  It  was  to  be  paid  into  court,  and  there  remain,  to 
abide  the  final  order  of  the  court.  It  was  not  a  debt  provable 
tmder  the  act,  for  there  was  no  one  to  prove  it.  In  no  way  could 
it  be  proved  as  a  debt.  It  was  no  more  a  debt  than  a  fine  for  as-> 
sault  and  battery,  or  any  other  fine  or  punishment  which  may  have 
been  imposed  for  violated  law.  It  is  contended,  however,  that 
the  fine  being  imposed,  in  part,  to  enforce  a  civil  remedy,  this 
takes  away  the  criminal  character  of  the  contempt,  and  assimilates 
the  proceeding  to  that  class  of  cases  where  it  is  conceded  that  the 
process  is  merely  to  provide  a  remedy  for  the  collection  of  money 
m  those  cases  where  an  execution  cannot  issue.  It  is  true,  that, 
aside  from  any  mjurv  to  the  aggrieved  party,  the  fine  is  limited  to 
$  260,  and  the  imprisonment  to  six  months.  The  contempt  is  as 
criminal  when  it  impedes  and  obstructs  civil  remedies,  as  when  it 
does  not.  The^rime  consists,  in  this  case,  in  the  wilful  disobe- 
dience of  the  process  or  order  of  a  court  of  record  ;  and  the 
remedy  to  the  party  is  also  riven  in  such  cases  by  statute.  Where 
an  actual  loss  or  injury  shall  have  been  produced  to  any  party  by 
the  misconduct  alleged,  a  fine  shall  be  imposed  sufficient  to  indem- 
nify, and  to  satisfy  his  costs  and  expenses,  &c.  (§  22.)  In  all 
other  cases,  the  fine  shall  not  exceed  $250.  Courts  of  record 
are,  by  the  statute,  authorized,  and  had  power  without  it,  to  enforce 
remecUes  of  parties  by  inflicting  this  pumshment.  The  cases  of  at- 
tachments for  nonpayment  of  costs,  or  for  the  nonpayment  of  any 
sum  of  money,  nonperformance  of  an  award  where  money  is 
awarded,  it  is  conceded,  are  merely  remedies  in  nature  of  an  exe- 
cution. They  require  the  performance  of  duties  which  may  be 
b^ond  the  ability  of  the  party  to  discharge.  This  is  not  crimi- 
nal. The  crime  consists  in  a  wilful,  inexcusable,  and  unatoned 
for  disobedience  of  some  lawful  order  or  process.  The  defini- 
tion implies  the  power  to  obey,  but  makes  the  corpus  delicti 
consist  m  what  is  the  essence  of  all  crime,  malajidesj  —  a  delib- 
erate design  to  obstruct  the  course  of  justice,  and  contemn  the 
requirements  of  the  process.     Of  this  contempt  the  plaintifi*  in 
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error  was  adjudged  guilty,  and  a  fine  was  imposed  to  compensate 
fheparty. 

The  cases  cited,  in  the  opinion  of  the  yice-Chancellor  and 
Chancellor,  sustain  these  views.  The  foUowing  cases  also  illustrate 
our  positions  :  —  People  v.  Nevins,  1  Hill's  Rep.  154  ;  Ex  parte 
Parker,  3  Ves.  664  ;  Rex  v.  Stokes,  1  Cowper,  136  ;  1  Au 
^ynsy  262  ;  Rex  vJ  Pixley,  Bunb.  202. 

Third.  The  voluntary  part  of  the  bankrupt  act  is  unconstitu- 
tional. It  is  not  intended  to  present  any  argument  on  this  pbint. 
The  case  does  not  probably  require  it ;  and  if  it  did,  the  whole 
subject  has  been  so  frequently  discussed,  that  it  is  not  supposed 
we  can  add  any  thing  to  the  labor  of  others. 

The  relator,  or  defendant  m  error,  claims  that  the  writ  of  error 
in  this  cause  was  sued  out  for  the  purposes  of  delav  only,  and 
therefore  asks  that  the  judgment  be  affirmed,  with  the  highest  rate 
of  damages  and  costs. 


Mr.  Chief-Justice  TANEY  delivered  the  opinion  of  the  court. 

The  court  have  considered  this  case,  and  have  come  to  the 
conclusion  that  the  judgment  of  the  Court  of  the  State  of  New 
York  for  the  Correction  of  Errors  must  be  affirmed.  But  there  is 
some  difference  among  the  justices  who  concur  in  affirming  the 
iudgment  as  to  the  principles  upon  which  the  affirmance  ou^t  to 
be  placed.  No  funher  opinion  will,  therefore,  be  delivered,  than 
merely  to  pronounce  the  judgment  of  thb  court,  affirming  the 
judgment  rendered  by  the  state  court. 

Mr.  Justice  McLEAN. 

I  dissent  from  the  judgment  of  the  court. 

Mr.  Justice  WAYNE. 

I  do  not  concur  with  the  majority  of  the  court,  and  thmk  that 
the  judgment  of  the  Court  for  the  Trial  of  Impeachments  and 
for  the  Correction  of  Errors  should  be  reversed. 
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Thomas  Bsals,  Plaintiff,  v.  Felicite  Hale,  Defenoant. 

Then  were  two  statutes  of  the  State  of  MichiKan,  both  passed  on  the  same  dajr, 
namely,  the  12th  of  April,  1837,  One  was  **  An  Act  conceminc  Deeds  and  Coo- 
▼eyances,'*  wbieh  directed  that  such  deeds  or  conTejances  shoold  be  recorded 
in  the  office  of  register  of  probate  for  the  county,  or  register  fur  the  city,  when 
such  lands,  dkc.,  were  situated.    This  act  became  operative  from  its  passage. 

Another  was  ^  An  Act  concerning  Mortgages,"  which  proTided  *'  that  ererv  mort- 
gage, being  proven  or  acknowledged  according  to  law,  may  be  registefod  in  the 
county  in  which  the  lands  or  tenements  so  mortgaged  are  situated."  This  act 
did  not  go  into  operation  until  several  months  after  its  passage. 

In  the  case  in  Question,  there  were  two  mortgages,  both  including  the  same  prop* 
erty,  in  the  city  of  Detroit,  Wayne  county,  one  of  which  was  recorded  in  tM 
city  registry,  and  the  other  in  the  county  registry. 

These  statntes  are  not  so  contrary  or  repugnant  to  each  other  as  necessarily  to  im- 
ply a  contradiction.    Both  can  stand. 

The  recording  of  the  prior  mortgage  in  the  county  registry  was  sufficient  to  give  it 
validity  and  priority. 

Statntes  which  apparently  conflict  with  each  other  are  to  be  reconciled,  as  fkr  a 
may  be,  on  any  fidr  hypothecs,  and  validity  given  te  each  if  it  em  be  and  is 
necessary  to  oonform  to  usages  under  them,  or  to  preserve  the  titles  to  property 
nndisturbe<L 

This  case  came  up  on  a  certificate  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Michigan. 

It  was  an  ejectment,  brought  b^  the  plaintiff,  Thomas  Beals,  a 
citizen  of  New  York,  against  Fehcite  Hale,  the  defendant,  a  citi- 
sen  of  the  State  of  Michigan.  Nathaniel  Weed,  Harvey  Weed, 
and  Henry  W.  Barnes  were,  on  application,  permitted  to  defend 
their  title  to  the  premises,  claiming  that  the  said  Felicite  Hale  was 
their  tenant,  and  in  possession  under  them. 

The  facts  m  the  case  are  set  forth  in  the  special  verdict  of  the 
jury,  which  was  as  follows. 

^\  Issue  being  joined  in  this  case,  and  the  parties  present,  by 
their  respective  attorneys,  hereupon  comes  a  jury,  to  wit :  John  C. 
Mimdy,  Alanson  Sherwood,  William  P.  Patrick,  Albert  Bennet, 
Robert  Rumney,  Austin  Stocking,  Sylvester  Granger,  Garry. 
Spencer,  John  Bour,  James  Beaubien,  Tunis  S.  Wendell,  and 
James  Cicotte,  senior,  who,  being  empanelled  and  sworn  to  try 
tl^  bsue  joined  in  this  cause,  and  after  having  heard  the  evidence 
adduced  therein,  find  specially  the  following  facts,  and  say :  ^» 
That  John  Hale  was,  on  the  thirteenth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty  eight, 
seized  and  possessed  in  his  own  right  of  said  lots  number  six* 
teen,  seventeen,  and  eighteen,  in  the  city  of  Detroit,  county  of 
Wayne,  and  (then  Territory,  now)  State  of  Michigan. 

^^  That,  being  so  seized  and  possessed  of  the  said  premises, 
he,  the  said  John  Hale,  and  Felicite  Hale,  his  wife,  executed 
a  mortgage,  to  secure  the  payment  of  a  certain  sum  of  money, 
to  one  James  Lyon,  bearing  date  the  thirteenth  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
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twenty-eight,  of  the  said  lots,  together  with  other  lands  lying 
in  the  said  county  of  Wayne,  as  well  as  of  certain  lands  in  the 
county  of  Monroe,  in  the  Territory  of  Micbi^auy  which  said 
mortgage  was  recorded  in  the  office  of  the  register  of  the  said 
county  of  Wayne,  where  said  lots  and  part  of  said  mortgaged 
premises  were  situated,  on  the  thirteenth  day  of  January,  in  the  year 
eighteen  hundred  and  twenty-nine,  in  Liber  9  of  Alor^ges,  pp. 
103,  104,  105,  &c.,  and  also  in  the.county  of  Monroe,  where  the 
remainder  of  said  lands  and  premises  were  situated,  in  the  office  of 
register  for  said  county,  in  Liber  9,  Folios  281  to  286.  '  That  said 
mortgage  was  afterwards,  to  wit,  on  the  twenty-first  day  of  Novem- 
ber, in  the  year  eighteen  hundred  and  thirty-eight,  foreclosed  under 
the  statutes  of  the  State  of  Michigan,  and  the  said  several  lots  sold 
at  public  auction,  and  struck  off  to  said  Lyon  at  the  sale  thereof, 
and  that  a  sheriff's  deed  was  afterwards,  on  the  6th  day  of  April, 
A.  D.  1842,  executed  to  the  said  plaintiff,  as  assignee  of  the  cer- 
tificate of  sale  to  said  Lyon  of  the  said  lots,  they  not  having  been 
redeemed  within  two  years  from  the  time  of  sale,  pursuant  to 
statutes  of  said  8tate  in  such  case  made  and  provided,  which  said 
deed  was  duly  recorded. 

'^  And  the  said  jury  further  find,  that  the  said  John  Hale,  and 
Felicite,  his  wife,  uter  the  execution  of  the  former  mortgage,  and 
before  a  foreclosure  thereof,  to  wit,  on  the  sixth  day  of  June,  ia 
the  year  eighteen  hundred  and  thirty-seven,  for  a  good  and  valuable 
consideration,  duly  made,  acknowledged,  and  delivered,  under  their 
respective  hands  and  seals,  to  Nathaniel  Weed,  Harvey  Weed,  and 
Henry  W.  Barnes  (who  had  no  notice  of  said  prior  mortgage  un- 
less said  record  was  notice),  another  or  second  mortgage  on  the 
said  premises,  lots  sixteen,  seventeen,  and  eighteen,  in  the  city  of 
Detroit,  county  of  Wajme,  and  State  of  Michigan,  which  said  roort- 
sage,  bearing  date  the  said  sixth  day  of  June,  m  the  year  eighteen 
hundred  and  thirty-seven,  was  duly  recorded  in  the  appropriate 
registry,  on  the  seventh  day  of  June,  in  the  year  eighteen  hundred 
and  thirty-seven,  in  Liber  8,  Folio  343,  of  Mortgages,  and  which 
said  mortgage  was  afterwards,  on  the  thirty-first  day  of  August,  in 
the  year  eighteen  hundred  and  thirty-nine,  foreclosed  under  the 
statutes  of  said  State,  exposed  to  sale,  and  struck  off  to  said 
Weeds  and  Barnes  at  die  said  sale,  and,  not  having  been  redeemed 
within  two  years  therefrom,  that  a  sheriff's  deed  of  said  premises 
was  executed  on  the  sixteenth  day  of  August,  eighteen  hundred 
and  forty-two,  and  delivered  to  said  Nathaniel  and  Harvey  Weed 
and  Henry  W.  Barnes,  of  all  and  singular  the  said  premises,  which 
was  duly  recorded. 

^'  That  the  plaintiff  and  defendant  both  claim  under  the  respective 
mortgages  above  set  forth,  and  the  sheriff's  deeds  under  the  re« 
spective  foreclosures  aforesaid  ;  and  that  Felicite  Hale,  the  defend- 
ant, was,  at  the  institution  of  this  suit,  and  still  is,  a  tenant  in  pes- 
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se^ioo  of  said  premises,  under  a  lease  from  said  Weeds  and  Barnes^ 
wiio  are  admitted  under  the  statute  to  defend  as  her  landlords. 

*'  And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further  say, 
Aot  if  it  shaU  appear  to  the  said  court,  from  the  facts  above  found, 
thai  die  recordii^  of  said  prior  mor^ge  from  Hale  to  Lyon  in 
the  regbtiT  of  Wayne  county  was  sufficient  record  thereof  to  con- 
stitute notice  of  said  mortgage  under  die  laws  of  Michigan,  in  ref«^ 
mice  to  mc^tgages  of  real  estate  situate  in  the  county  of  Wayne, 
witlun  the  limits  of  die  city  of  Detroit,  then  they  find  for  the 
plaintiff. 

^^  But  should  said  court  be  of  opimon  that  said  record  in  the  offie« 
of  said  registry  for  the  county  of  Wayne  was  byalid  and  insuffi- 
cient in  law,  so  far  as  the  said  premises  m  the  city  of  Detroit  are 
concerned,  to  constitute  notice  tnereof  to  the  subsequent  mortgagees, 
dien  ifaey  find  for  the  defendants. 
THOMAS  DEALS 

FELICITE  HALE." 

On  consideration  of  the  said  special  rerdict,  the  same  being 
brought  before  the  court  on  a  motion  for  judgment  on  the  verdict, 
die  opinions  of  the  judges  were  opposed  on  the  point  whether  the 
recording  of  the  mortgage  from  Hale  to  Lyon  in  the  registry  of 
Wayne  county  was  a  sufficient  record  thereof  to  constitute  notice 
of  said  mortgage  under  the  laws  of  Michigan,  in  reference  to  mort* 
gages  of  real  estate  m  the  county  of  Wayne,  within  the  limits  of 
the  city  of  Detroit ;  and  it  is  ordered  and  directed,  that  this  cause, 
with  said  pomt,  be  certified  to  the  Supreme  Court  of  the  United 
States,  m  pursuance  of  the  act  of  Congress  in  such  case  made  and 
provided. 

The  cause  was  argued  by  JMr.  Henry  JV.  Walker^  for  the  plain- 
tiff, and  by  Oearge  C.  Bates  and  AUxander  D.  Frater^  for  the 
defendant. 

JIfr.  WaUur^  for  plaintiff. 

The  facts  will  appear  from  the  special  verdict.  The  question 
cf  kw  arises  under  two  statutes  passed  on  the  same  day.  The  first 
is  entided  **  An  Act  concerning  Deeds  and  Conveyances,'*  and  wiD 
be  found  on  p.  258  of  Laws  of  Michigan  for  1827.  By  this  act  it 
was  declared  that  a  city  register's  office  should  be  established  fof 
die  city  of  Detroit,  in  which  *'  all  deeds  and  other  conveyances  " 
relating  to  lands  in  the  city  should  be  recorded.  The  second  act  is 
entided  '^  An  Act  concerning  Mortgages,"  ^nd  will  be  found  <ni 
pages  273,  ftc,  of  Laws  of  1827.  This  was  approved  the  same 
day  as  the  act  concerning  "  deeds  and  conveyances,"  but  to  take 
effect  some  months  after.  This  last  act  does  not  allude  to  a  city 
register's  office,  but  dbects  where  all  mortgages  of  lands  situated 
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m  the  respective  counties  in  Michigan  shall  be  recorded.  The 
point  of  difierence  between  the  counsel,  as  wdl  as  the  point  c^:^ 
fied  by  the  court,  is  whether  Lyon  should  have  recorded  his  mort* 
gage  under  which  we  claim  In  accordance  with  the  act  ^^  concern- 
B^  deeds  and  conveyances,''  in  the  city  office  ;  or  in  accordance 
with  the  provisions  of  the  act  ^^  concerning  mortgages,"  in  the  regis- 
ter's office  of  the  county  of  Wayne.  It  was  recorded  in  the  regis- 
ter's office  for  the  county,  and  plaintiff  contends  this  was  a  good 
and  sufficient  record,  for  these  reasons,  viz. :  — 

First.  The  act  of  the  Territory  of  Michigan  which  governs  thb 
ease,  as  we  believe,  is  the  one  '*•  concerning  mortgages."  It  was 
passed  on  the  12th  of  April,  1827,  to  take  effect  on  the  first  day 
of  January,  1828.  It  is  entitled  ^^  An  Act  concerning  Mortgages," 
and  was  the  first  law  enacted  concerning  mor^ges  by  the  Legbk- 
tive  Council  of  the  then  Territory  of  Michigan.  The  first  sectioB 
directs,  ^^  that  the  registers  of  the  respective  counties  of  the  Ter- 
ritory, from  time  to  time,  shall  provide  fit  and  convenient  books 
for  tne  registering  of  aU  mortgages  of  any  lands  or  tenements  situated 
within  their  r^pective  counties  ;  in  which  books  shall  be  entered 
the  names  of  the  mortgagors  and  mortgagees,  the  dates  of  the 
respective  mortgages,  the  mortgage  money,  the  time  or  times  when 
payable,  the  description  and  boundaries  of  the  lands  and  ten^nents 
mortgaged,  the  time  when  such  mortgages  are  regist«*ed,  and  a 
minute  of  the  certificate  and  acknowledgment  thereof  hereinafter 
mentioned,  to  which  books  of  registry  all  persons  whomsoever,  at 
proper  seasons,  may  have  recourse ;  and  it  is  hereby  made  the 
Rjrther  duty  of  the  said  registers,  when  registering  a  mortgage,  also 
to  record  at  length  the  special  power  of  sale,  if  any  be  contained 
therein ;  for  whicji  service  the  respective  registers  are  hereby 
allowed  to  demand  and  receive  the  like  rate  of  compensation  whicn 
is  allowed  them  for  recording  a  deed  ;  and  if  any  register  shall  neg- 
lect or  refuse  to  do  the  duty  required  of  him  by  this  act,  be  shall 
answer  to  the  party  injured  all  damages  which  shall  happen  by  such 
nedect  or  refusal." 

This  section  is  general  in  its  terms,  and  the  language  used  is  sus- 
ceptible of  but  one  construction.  The  command  is  positive,  and 
the  object  of  providing  the  books  clear  and  certain.  It  is  to  record 
^^  all  mortgages  of  any  lands  or  tenements  situated  within  their  re- 
sf>ective  counties."  Not  only  the  instruments  to  be  recorded  are 
olearly  pointed  out,  but  the  mode  of  registerii^,  the  compensation 
for  the  same,  the  penalty  for  neglect  on  the  part  of  the  register,  and 
a  provision  that  these  records  shgJl  at  all  times  be  subject  to  inspec- 
ti<m.  ^ 

The  second  section  of  the  same  act  is  in  the  following  words, 
viz.  :  — 

8ec.  2.  ^^  That  every  mortgage,  being  proven  or  acknowledged 
according  to  law,  and  such  proof  or  acknowledgment  certified  in 
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Eke  manner,  may  be  registtred  in  the  county  in  iiohich  the  landi 
•r  ^eneiiMiifff  so  moirtgaged  nre  situated ;  and  in  case  of  several 
mofigages  of  the  earns  premises  or  any  pfirt  thereof ,  the  mortgage 
or  mor^ii^es  uhich  shall  be  first  registered  as  aforesaid  shall  have 
ffce  prefertnee  in  all  courts  of  law  and  equity^  according  to  the 
times  of  this  registering  of  such  mortgages  respectrrely  :  Provided^ 
Ae  mortgage  or  mortgages  so  to  be  preferred  be  made  bona  fide^ 
and  upon  good  and  valuable  consideration :  and  further  ^  that  no 
mortgage,  or  any  deed,  conveyance,  or  writing  in  the  nature  of  a 
mortgage,  shaH  defeat  or  prejudice  the  tide  of  any  bona  fide  pur- 
rinser  of  any  lands  or  tenements  unless  the  same  shall  have  been 
dohr  registered  as  aforesaid.'' 

There  is  as  little  doubt  about  the  construction  of  this  section  as 
the  first.  The  most  comprehensive  language  possible  is  used.  It 
declares  "  every  mortgage"  may  be  registered  in  the  county  where 
the  lands  and  tenements  mortgaged  are  situated,  and  the  one  first 
recorded  shaU  have  preference  in  aU  courts  of  law  and  eqfdiy. 
The  jury  in  this  case  have  found  that  the  premises  described  in  the 
declaration  are  in  the  county  of  Wayne,  and  that  the  mortgage  to 
Lyon,  under  which  we  claim,  was  executed  after  die  passage  of  this 
act,  and  was  recorded  in  the  register's  oflSce  for  the  county  of 
Wayne,  as  provided  in  this  act.  Where  is  there  room  for  an  argu-* 
meat  against  the  validity  of  the  record  ?  Not  from  this  act,  for  it  is 
beyond  a  question,  that,  from  the  terms  of  the  law,  it  includes  this 
mortgage,  as  well  as  all  other  mortgages  in  the  Territory.  There 
is  no  exception  in  the  law ;  it  is  general,  and  applies  to  "  every 
mortgage."  It  is  not  contended,  we  believe,  that  this  law  does  not 
ki  terms  reach  this  case,  or  that  tiiere  is  any  amb^uitj  or  uncer* 
tainty  in  die  language  used.  But  we  are  told  ^at  this  statute  is 
controlled  and  governed  by  another  act  of  the  Territory  of  Michigan, 
and  this  renders  it  necessary  to  examine  that  act. 

The  counsel  for  the  defendant  have  contended,  and  so  will  argue 
to  the  court,  that  the  act  entitled  ^^  An  Act  concerning  Deeds  and 
Conveyances,"  found  in  the  Laws  of  Michigan  for  1827,  page  258, 
approved  AprH  12th,  1827,  is  the  law  of  this  case,  it  will  be 
oteerved  that  the  act  *^  concerning  mortgages,"  and  the  act  '^  coin<* 
cemii^  deeds  and  conveyances,"  were  approved  on  the  same  day* 
But  the  act  concerning  mortgages  did  not  take  efTect  until  January, 
1828,  thus  making  it  have  the  same  operation  and  effect,  as  though 
passed  on  a  day  subsequent.  If  the  laws  conflict,  then  die  last  one 
will  govern.  The  act  '*  concerning  mortgages  "  appears  from  the 
statute  book  to  have  been  acted  upon  by  the  legislature  subsequent 
to  the  one  "  concerning  deeds  and  conveyances  ";  it  is  on  a  sub- 
sequent page  of  the  statute  book,  and  if  both  laws  took  efiect  at  the 
same  moment,  we  suppose  they  would  be  constructed  (if  thought 
to  conflict  in  terms)  like  different  sections  of  the  same  statute. 
The  last  one  would  stand,  and  the  others  faU.     The  application  of 
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this  well^  known  principle  would  be  conclusive,  if  the  acts  w^re 
thought  to  relate  to  the  same  subject-matter.  But  we  suppose  the 
first  law  has  no  reference  to  mortgages  whatever.  One  evidenco 
of  it  is,  that  on  the  same  day  an  act  b  passed  relating  to  mortga^s^ 
and  providing  for  the  recording  of  them  in  a  specific  manner.  The 
first  three  sections  of  the  act  concerning  ^'  deeds  and  other  convey- 
ances "  are  the  only  ones  which  it  is  pretended  have  any  applica- 
tion to  this  case.     These  sections  read  as  follows,  viz.  :  — 

''  Sec.  1 .  Be  it  enacted  by  the  Legislative  Council  of  the  Ter- 
ritory of  Michigan,  That  all  deeds  or  other  conveyances  of  any 
lands,  tenements,  or  herediuunents  lying  in  this  Territory,  signed 
and  sealed  by  the  parties  granting  the  same,  having  good  and  lawful 
authority  thereunto,  and  signed  by  two  or  more  witnesses,  and  ac- 
knowledged by  such  grantor  or  grantors,  or  proved  and  recorded 
as  is  hereinafter  provided,  shall  be  good  and  valid  to  pass  the  same 
knds,  tenements,  or  hereditaments  to  the  grantee  or  grantees,  with- 
out any  other  act  or  ceremony  in  law  whatever. 

^^  Sec.  2.  That  all  such  deeds  or  conveyances  of  or  concerning 
any  lands,  tenements,  or  hereditaments  lying  within  this  Territoiy, 
or  whereby  the  same  may  be  in  any  wise  anected  in  law  or  equity, 
shall  be  acknowledged  by  the  party  or  parties  executing  the  same, 
or  proved  by  one  or  more  of  me  judges  of  the  Supreme  Court,  or 
before  one  of  the  justices  of  any  county  court,  a  notaiy  public,  or 
any  justice  of  the  peace  in  any  county  within  this  Territory,  and  a 
certiBcate  of  such  acknowled^ait  or  proof  being  indorsed  thereon, 
and  signed  by  the  person  before  whom  the  same  was  taken,  such 
deed  or  conveyance  sluill  be  recorded  in  the  ojjice  of  register  of 
probate  for  the  county^  or  register  for  the  city^  where  such  landk, 
tenements^  or  hereditaments^  respectively^  are  situated^  lyings  and 
being :  and  every  such  deed  or  conveyance  that  shall  at  any  time 
after  the  publication  hereof  be  made  and  executed,  and  which  steiU 
not  be  acknowledged,  proved,  and  recorded  as  aforesaid,  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee,  for  valuable  consideration,  unless  such  deed  or  convey- 
ance be  recorded  as  aforesaid,  before  the  recording  of  the  deed  or 
conveyance  under  which  such  subsequent  purchaser  or  mortgagee 
inay  claim. 

^'  Sec.  3.  That  a  suitable  person  shall  be  appointed  register  for 
recording  deeds  and  other  conveyances  affecting  in  law  or  equity,  or 
relating  to  real  estate  within  the  city  of  Detroit,  who  shall  be  sworn 
to  the  faithful  performance  of  the  duties  of  his  office,  and  shall  receive 
the  same  compensation  as  is  or  may  be  allowed  for  the  same  services 
to  the  register  of  probate  in  the  several  counties  in  this  Territory." 

We  tlimk  if  there  was  no  statute  like  the  one  ^'  concerning  mort- 
gages," still  this  court  would  say  the  act  relating  ^^to  deeds  and 
conveyances"  is  not  applicable.  "Deeds  and  conveyances"  are 
Hot  the  terms  used  to  designate  nu)rtgages.     An  analysis  of  this 
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9tattite  shows  conclusirelj  to  our  minds,  that  the  construction  at- 
tempted by  the  counsel  for  the  defendant  is  not  the  one  which  the 
l^islature  contemplated.  The  latter  part  of  the  first  section  says^ 
diat  a  deed  or  conveyance  within  the  meaning  of  this  statute  ^^  shall 
be  good  and  valid  to  pass  the  lands,  &c.,  without  any  other  act  or 
ceremony  whatever."  Is  this  the  way  titles  to  lands  are  passed  un- 
der mortgages  ?  By  no  means.  Before  a  perfect  title  exists  under 
a  mortgage,  there  must  be  a  failure  to  pay.  The  property  must 
be  sold,  and  the  equity  of  redemption  which  remains  in  the  mort- 
gagor cut  off.  Another  statute  declares  how  this  is  performed,  and 
when  these  acts  are  to  be  done,  and  it  is  wholly  different  from  the 
mode  pomted  out  in  this  law.  It  is  clear,  then,  the  first  section 
does  not  refer  to  or  include  mortgages.  The  second  section  de* 
dares  that  all  such  deeds,  &c.,  referring  back  to  the  first  section  for 
a  description  of  them,  shall  be  acknowledged  and  executed  in  a 
certain  manner,  and  '^  such  deeds  or  conveyances  shall  be  recorded 
in  the  office  of  the  register  of  probate  for  the  county,  or  register  f(Mr 
the  city  where  such  lands,  &c.,  respectively,  are  situated,  lyine^ 
and  being,"  and  the  penalty  for  not  recording  is,  that  all  such  deem 
and  conveyances  shall  be  adjudged  fraudulent  and  void  against  any 
subsequent  purchase  or  mortgage  for  valuable  consideration,  unless 
$uch  deed  or  conveyance  be  recorded  as  aforesaid,  before  the  re- 
cording of  such  subsequent  deed,  &c. 

The  counsel  for  tne  defendant  insist  that  the  mortgage  under 
which  we  hold  is  void  against  them,  for  the  reason  that  it  was  not 
recorded  m  the  office  of  registry  of  deeds  for  the  city  of  Detroit ; 
though  it  is  admitted  that  it  was  recorded  in  the  office  of  register 
of  probate,  or  county  register.  The  penalty  for  not  recording  9, 
deed  there  is,  that  it  shall  be  adjudged  fraudulent  and  void,  while 
the  penalty  in  the  act  concerning  mortgages  declares  it  shall  be 
postponed  only.  One  act  says  that  the  deeds  and  other  convey- 
ances not  recorded  in  pursuance  of  it  shall  be  void,  thereby  render-* 
iDg  it  necessary  to  record  the  deeds  referred  to  in  ^e  city  register's 
office,  tmder  diis  law  ;  if  applicable,  we  are  not  only  not  entitled  to 
recover,  but  the  mortgage  under  which  we  claim  is  void,  whatever 
the  valae  of  the  premises,  while  the  second  law,  or  the  one  relating 
to  ^'  mortgages,"  in  terms  declares  that  the  mortgage  first  recorded 
shall  have  preference  in  all  courts  of  law  and  equity  whatever.  It 
is  conceded  that  the  mortgage  under  which  we  claim  was  recorded 
first  in  the  registry  for  Wayne  count}'',  where  this  last  provision 
prevails,  and  if  the  act  concerning  mortgages  govern  this  case,  then 
the  mortgage  under  which  we  claim  is  good,  and  we  are  entitled  to 
recover  in  this  suit.  The  different  penalties  in  the  two  acts  would, 
of  itself,  mdicate  that  the  act ''  concemii^  deeds  and  conveyances  " 
.was  not  intended  to  apply  to  mortgages,  for  we  believe  there  is  not 
a  statute  in  existence  in  any  country,  nor  is  there  a  decision  of  any 
court,  declaring  the  penalty  for  not  recording  a  mortgage,  as  against 
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a  second  mortgage,  is  that  it  is  roid.  It  is  always  to  postpone  ; 
never  more.  Any  other  law  would  be  oppressive.  Take  this  case, 
wl^re  the  premises  were  worth,  at  the  time  the  second  mortgage 
was  given,  enough  to  pay  bodi ;  if  the  mortgage  under  which  i^e 
claim  is  void,  then  we  coidd  not  have  redeemed  from  them,  and  our 
ti^le  security  would  have  been  lost,  while  if  it  was  only  postponed 
by  paying  their  mortgage,  we  could  have  protected  our  debt.  We 
are  by  no  means  certain,  that,  even  if  we  admit  (which  we  do  not) 
die  first  act  to  be  applicaUe  to  mortgages,  we  were  compelled  to 
record  in  the  city  register's  office.  Where  is  the  record  of  the 
Lvon  mortgage,  under  whidi  we  claim,  to  be  found  ?  In  the  office 
of  register  of  probate,  or  county  register  (they  are  the  same),  of 
die  counties  of  Wajme  and  Monroe.  Where  are  the  lands  and 
premises  situated  ?  Answer  :  In  the  counties  of  Wayne  and  Mon- 
roe. Ay,  but,  say  the  counsel  for  the  defence,  they  are  partly  in  the 
city  of  Detroit  also.  True  ;  but  is  not  Detroit  in  Wayne  county  ? 
Are  not  the  lots  m  question  just  as  much  in  Wayne  county  as 
though  they  were  out  of  the  city  ?  Most  unquestionably.  The 
coiBisel  for  the  defendant  admit  the  record,  of  the  mortgage  under 
which  we  claim  is  good  for  part  of  the  lands  in  Wayne  county,  but 
contend  it  is  bad  for  another  part  in  the  same  county  ;  this  we  do 
not  believe  can  be  maintained.  Our  conclusions  formed  from  an 
examination  of  these  statutes  alone  are, — 

1 .  That  the  first  act  on  the  statute  book  relates  solely  to  ^^  deeds 
and  conveyances,"  and  does  not  refer  to  or  include  mortgages. 

2.  That  the  second  act,  having  been  passed  at  the  same  time,  to 
take  efi^ect  subsequendy,  and  rekting  solely  to  mortgages,  applies 
to  and  governs  this  case,  and  if  the  provisions  of  the  two  acts  are 
inconsistent  with  each  other,  the  act  concerning  mcHtgages  must  be 
sustained. 

3.  But  if  the  first  act  is  sustained,  then  we  say  that  a  record  of  a 
mortgage  in  the  probate  or  county  register's  oflke  for  Wayne 
county  is  good,  though  part  of  the  lands  may  be  witWn  the  limits 
of  the  city  of  Detroit.     But, 

Secondly.  We  say  that  this  question  has  been  decided.  The 
present  defendants  in  fact,  Messrs.  Weed  and  Barnes,  filed  a  bHl  in 
chancery,  before  the  Chancellor  of  the  State  of  Michigan,  against 
the  present  plaimtflT,  setting  up  the  facts  as  found  by  the  jury,  ex- 
cept that  the  bill  was  filed  before  the  day  to  redeem  had  exph-ed. 
They  asked  the  court  to  decide  the  same  question  now  before  this 
court,  that  is,  the  validity  of  the  record  of  this  mortgage  to  Lyon, 
under  which  we  claim.  The  argument  of  the  counsel  then  was  the 
same  as  it  will  be  here,  that  the  mortgage  to  Lyon  was,  as  against 
them,  under  the  provision  of  the  act  "cwiceming  deeds,"  &c., 
void,  and  they  asked  the  court  to  compel  us  to  release  our  tide.. 
They  asked  the  Court  of  Chancery  to  decide  this  question  ;  and 
after  argument,  the  court  did  decide  it,  and  the  opinion  of  that  coiHrt 
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Mij  sustained  us  in  every  respect.  The  Chancellor  said  there 
cduld  be  no  doubt  but  that  the  first  act  did  not  apply,  and  that  the 
second  did  apply;  and  that  the  Lyon  mortgage,  having  been  recorded 
io  accordance  with  the  provbions  of  the  act  ^^  concerning  mort- 
gig^,"  was  entided  to  a  preference  in  all  courts  of  law  and  equity 
whatever.  We  suppose  thb  adjudication,  being  between  the  same 
parties  and  upon  the  same  subject-matter,  is  conclusive.  This  court 
^  foDow  that  decision. 

It  is  imnecessary  to  refer  this  court  to  the  numerous  decbions 
establishing  this  ruk.  We  believe  it  is  without  an  exception  that 
this  court  always  follows  the  decisions  of  Btate  tribunals,  when  the 
question  turns  oa  the  construction  of  a  State  statute,  where  real 
estate  is  in  c<Mitroversy* 

Mr.  Boies  and  Mr.  Fratery  for  the  defendant. 

The  special  verdict  having  found  the  real  estate  in  controversy 
to  be  situated  in  the  city  of  DUroity  the  only  question  involved  in 
ibis  case  is,  whether  the  mortgage  throu^  which  the  plaintiff 
claims  to  derive  title  to  the  premises  should,  by  the  laws  of 
Midiigan,  have  been  recorded  m  the  registry  kept  for  the  eounh/ 
of  Wayne^  or  in  that  established  for  the  ei<y  of  Detroit;  if  in  the 
roroier,  it  is  conceded  that  the  plaintiff  must  prevail  in  this  action  ; 
but  if  m  the  latter,  then  the  defendant  b  eacitled  to  judgment  on 
the  verdict. 

It  has  been  well  remarked  by  Chancellor  Kent,  that  **  the  policy 
of  thb  country  has  been  in  favor  of  the  certainty  and  security  as  well 
as  convenience  of  a  registiy,  both  as  to  deeds  and  mortgages  " ;  and 
k  b  believed  tlmt  every  State  in  the  Union  has  some  statutory 
provbion  on  the  subject.  Congress  deemed  some  temporary  rule 
ODthis  head  indispensable  for  the  new  territories  to  be  established 
Borthwest  of  the  river  Ohio,  for  in  the  Ordinance  of  1787,  a  pro- 
rision  is  incorporated,  prescribing  the  manner  in  which  conveyan- 
ces were  to  be  executed,  and  proved  and  acknowledged,  and  requir* 
mg  them  to  ^^  be  recorded  within  one  year  after  proper  magbtrates, 
courts,  and  registers  shall  be  appomted  for  that  pinrpose."  Indeed, 
die  security  o(  tide  to  real  estate  in  a  great  measure  depends  on  such 
retries;  and  it  can  scarcely  be  believed  that  the  local  legislature 
of  Michigan  should  have  been  immmdful  of  the  necessity  of  adopt- 
ii^  adequate  provbions  on  this  subject.     Y^  if  the  reasoning  of  the 

tointiff  b  correct,  it  would  seem  that  the  legislature  of  Michigan 
ave  been  sadly  deficient  in  this  respect,  until  the  year  1827. 
The  plaintiff  has  contented  hunself  with  brining  mto  view  two 
statutes  adopted  in  that  year,  one  on  the  subject  of  recording  deeds 
and  conveyances,  and  the  other  concerning  mortgages;  and  he  has 
merely  re&rred  to  some  of  the  provisions  of  those  acts,  to  establish 
bb  position,  that  the  mortgage  under  wtuch  he  claims  was  record- 
ed m  the  appropriate  registry.     These  two  acts  ought  not  to  be 
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considered  by  themselves,  for  it  will  be  found  to  be  essential  as  well 
to  a  correct  understanding  of  the  subject,  as  to  enable  the  court  to 
put  a  proper  construction  on  the  statutes  alluded  to,  that  we  care- 
fullr  examine  the  previous  legislation  of  Michigan  on  this  subject. 

The  earliest  provision  is  a  law  of  1805,  in  the  Woodward  Code 
(so  called),  at  page  52,  which  declares,  ^*  that  the  clerks  of  every 
court  shaU  record  all  deeds  and  vriHngtj  acknowledged  or  prov^ 
before  such  court,  &c.,  together  with  we  acknowledgments  of  mar- 
ried women,  and  all  indorsements  and  papers  thereto  annexed,  by 
entering  them,  word  for  word,  m  proper  books,  to  be  carefully  pre- 
served, and  shall  afterwards  redeliver  them  to  the  parties  entitled 
to  them."  The  next  enactment  is  in  the  Code  of  1815,  at  page 
80,  which  provides  ^^  that  all  deeds  and  eonveyaneesy  which  shall  be 
made  and  executed  within  this  Territory,  of  or  concerning  any  lands, 
tenements,  or  hereditaments  therem,  or  uhereby  the  same  may  be 
any  way  affected  in  law  or  equUy^  shall  be  recorded  m  the  re^s- 
ter's  office  of  the  district  where  such  lands  or  hereditaments  are  ly- 
ing and  bemg,  within  six  months  after  the  date  of  such  deed  or 
conveyance  ;  and  every  such  deed  or  conveyance  that  shall  at 
any  tme  after  the  publication  hereof  be  made  and  executed, 
and  which  shall  not  be  proved  and  recorded  as  aforesaid,  shall 
be  adjudged  fraudulent  and  void  against  any  such  subsequent 
purchaser  or  mortgagee,  for  a  valuable  consideration,  unless  such 
deed  or  conveyance  be  recorded  as  aforesaid,  before  the  prov- 
ing and  recording  of  the  deed  or  conveyance  under  which  such  sub- 
sequent purchaser  or  mortgagee  may  claim."  Next  follows  an 
**  Act  concerning  Deeds  and  Conveyances,"  to  be  found  m  the  Code 
of  1820,  at  page  156,  the  first  section  of  which  prescribes  the  re- 

Suirements  of  ^^  all  deeds  or  other  conveyances  of^any  lands,"  &c., 
le  second  section  of  which  declares,  ^^  that  all  such  deeds  or  other 
conveyances  of  or  concerning  any  lands,  tenements,  or  heredita- 
ments lying  within  his  Territory,  or  whereby  the  same  may  be  in  any 
wise  ajlected  in  law  or  equity ,  shall  be  acknowledged,  &c.,  in  the 
office  of  the  regbter  of  probate  for  the  county^  or  register  for  the 
city^  where  such  lands,  &c.,  are  situated,  lying,  and  being,  within  six 
months  after  the  execution  of  such  deed  or  conveyance ;  and  any 
^ch  deed  or  conveyance,  that  shall  at  any  time  after  the  publication 
hereof  be  made  and  executed,  and  which  shall  not  be  acknowl- 
edged and  proved  and  recorded  as  aforesaid,  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser  or  mortgagee^ 
for  a  valuable  consideration,  unless  such  deed  or  conveyance  be  re- 
Corded  as  aforesaid,  before  the  recording  of  the  deed  or  convey- 
ance under  which  such  purchaser  or  mortgagee  may  claim."  Tne 
Aird  section  provides  for  the  appomtment  of  **  a  suitable  person  as 
register  for  recording  deeds  or  other  conveyances  affecting  in  law  or 
equity^  or  relating  (o,  real  estate  within  the  city  of  Detroit ;  who 
shall  be  sworn  to  the  faithful  performance  of  his  office,  and  shall 
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receive  the  same  compensation  as  is  or  may  be  allowed  for  tb^ 
same  services  to  the  registers  of  probate  in  the  several  counties  in 
this  Territory  ;  and  the  seventh  section  provides,  ^'  that  it  shall  not 
be  lawful  for  any  register  of  any  city  or  county  in  this  Territory  to 
record  any  deed^  conveyance^  or  other  writings  unless  the  same  shall 
be  acknowledged  or  proved  as  is  directed  by  this  act,"  &c.,  and  th^ 
eighth  section  prescribes,  '^  that  all  deeds  and  conveyances  of  lands, 
&c.,  which  shall  hereafter  be  made  and  executed  in  any  other  Ter*- 
ritory,  State,  or  county,  whereby  such  lands  shall  be  conveyed  in 
whole  or  in  part,  or  otherwise  affected  or  encumbered  in  law,  shall 
be  acknowledged,"  Slc,  and  recorded  as  aforesaid. 

This  comprises  the  whole  legislation  of  Michigan,  from  the  or- 
ganization of  the  Territory  up  to  the  year  1827,  on  the  subject  under 
consideration  ;  and  the  similarity  of  the  provisions  in  these  various 
acts  can  hardly  escape  observation.  Aside  from  tliese  statutes,  np 
allusion  is  to  be  found,  in  the  whole  legislation  of  Michigan,  to  th^ 
subject  of  mortgages,  until  the  year  1827  ;  nor  any  separate  pro^ 
vision  touching  their  execution,  registry,  or  foreclosure  ;  and  if  th^ 
mortgages  which  had  been  executed  on  real  estate  within  the  city 
of  Detroit  anterior  to  that  time  are  not  covered  by  these  provis*- 
ions,  fearful  indeed  must  be  the  condition  of  tides  to  city  property, 
for  it  will  be  agreed  on  all  hands,  that  these  statutes  have  been  uni- 
versally held,  as  well  by  the  profession  as  the  community  gener- 
ally, as  comprehending  that  class  of  deeds.  It  is  equally  certain, 
that  ever  since  the  establishment  of  a  separate  registry  for  the  city 
of  Detroit,  mortgages,  and  other  deeds  affecting  real  estate  in  the 
city,  have  uniformly  been  recorded  in  that  registry.  Such  hap 
been  the  practical  construction  put  on  the  law  of  1820,  and  on  that 
of  i827,  referred  to  by  the  plaintiff,  up  to  the  year  1837,  when  an 
act  was  passed  (Laws  of  1837,  p.  268)  requiring  die  duties  of  the 
city  register  to  be  performed  by  the  register  of  the  county  of 
Wayne.  Up  to  that  time,  scarcely  an  instance  can  be  pointed  oitf 
of  a  mortgage  of  city  property  being  recorded  anywhere  else  thaa 
in  the  city  registry,  except  the  mortgage  on  which  the  plaintiff 
seeks  to  recover  m  this  action.  It  will  be  perceived,  that  the  law 
of  1827  is  merely  a  reenactment  of  the  law  of  1820,  with  this  dif- 
ference only,  that  the  latter  statute  limited  the  time  within  which 
deeds  should  be  recorded,  and  superadded  a  provision  for  the  re- 
cording of  deeds  which  had  been  previously  executed  "  in  the  city 
or  county  registry,  as  the  case  might  require^  agreeably  to  the  pro* 
vinous  of  that  act.^^  And  in  the  Revised  Statutes  of  1833,  die  act 
concerning  deeds  and  coAveyances  of  1827  is  again  transcribed  and 
adopted  ;  and  in  both  these  acts  the  provision  which  requires  "  duds 
and  other  conveyances  affecting  in  law  or  equity^  or  relating  /o,  real 
estate  within  the  city  of  Detroit "  to  be  recorded  in  the  city  regis- 
try is  still  preserved  and  incorporated. 

Now  it  is  urged  that  the  reason  and  necessity  of  these  laws,  no 
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less  than  the  hneuage  employed  and  the  context,  manifestly  show 
the  intention  of  the  legislature  to  have  been  the  establishment  of  a 
r^istry  of  every  description  of  deeds  which  might  affect  real  es- 
tate. The  general  object  was  to  prevent  frauds  on  purchasers, 
**tnortgagees,  and  perhaps  creditors,  by  having  a  place  to  which  all 
might  resort  for  the  necessary  information. 

The  terms  made  use  of  are  general.  No  particular  description 
of  deeds  is  to  be  found  in  any  of  the  acts,  but  the  language  used  is 
sufficiendy  comprehensive  to  include  mortgages,  else  why  introduce 
into  these  acts  terms  which  would  be  mapplicable  to  the  recording 
of  conveyances  merely  ;  such  as  ^^  all  deeds j  or  other  conveyances 
concerning  any  lands^  or  whereby  the  $ame  may  be  in  any  way  qf" 
fecied  in  law  or  equUy ''  ?  And  again,  unless  mortgages  were  in 
contemplation  of  the  k^slature,  why  declare  that  every  such  deed 
or  conveyance  that  should  not  be  recorded  as  aforesaid  should  be 
adjudged  fraudulent  and  void  against  subsequent  purchasers  or  mart' 
gagees,  unless  such  deed  or  conveyance  should  be  recorded  before 
the  recording  of  the  deed  or  conveyance  under  which  such  purchas- 
er or  mortgagee  might  claim  ?  And  further,  why  should  the  sixth 
section  of  the  act  of  1827  use  the  terms  ^^deed,  convey ance^  or 
other  writing  "?  and  the  seventh  section  require  deeds  whereby 
lands  were  sold,  or  ^^  otherwise  affuted  or  encumbered  in  law^^^  to  be 
recorded  ? 

This  is  the  language  employed  in  the  several  statutes  that  have 
been  passed  upon  this  subject  anterior  and  subsequent  to  1827  ;  and 
at  the  very  time,  too,  that  the  mortgage  law  of  1817,  relied  on  by 
the  plaintijfr,  formed  a  part  of  the  revised  code.  To  presume  that 
these  enactments  did  not  apply  to  mortgages  executed  prior  to  1827 
is  presuming  that  the  legislature  overlooked  a  subject  of  the  deepest 
importance  to  the  rights  of  parties,  and  the  securities  of  tides  ;  but 
if  It  be  conceded  that  they  did  so  apply,  then  it  is  insisted  that  they 
are  equally  applicable  to  mortgages  executed  after  that  period  of 
time,  since  the  same  laws  contmued  to  be  operative  until  the  year 
1837,  long  after  the  execution  of  the  plaintiff's  mortgage.  And  we 
emphatically  ask,  if  the  plaintiff  in  this  case,  in  the  position  he  now 
occupies,  does  not  come  withm  the  meaning,  spirit,  and  terms  of  those 
acts  }  Does  he  not  claim  rights  m  opposition  to  a  subsequent  mort^ 
gagee  for  a  valuable  consideration  i  Does  not  the  "  deed,  convey- 
ance, or  writing"  in  virtue  of  which  he  makes  this  claim  affect  or 
encumber  in  law  the  premises  in  question  i  And  if  so,  does  not 
that  statute  affix  the  penalty  of  his  own  omission,  by  declaring  that 
his  deed  shall  be  deemed  fraudulent  and  void,  unless  registered  in 
the  city  registry  ? 

But  independent  of  the  manifest  intention  of  the  legislature,  in  the 
various  provisions  above  alluded  to,  to  include  mortgages,  we  might 
with  coa6dence  refer  to  the  practical  construction  which  they  have 
uniformly  received,  shoidd  any  ambiguity  be  found  in  the  terms  in 
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lAttcb  tbey  are  couched.  Coasidering  thfe  purpose  for  which  tbeoe 
acts  were  made,  in  order  to  attain  them,  they  ought  to  have  a  liberal 
coostructioii.  The  practice  of  recordiiag  mortgages  of  real  estate, 
^riDg  within  this  city,  in  the  cky  registry  has  been  sanctioned  by 
a  most  extensire  and  contmued  usage,  rom  the  year  1820  lo  the 
year  1837,  and  it  is  apprehended  that  cowrts  will  take  notice  of  such 
usage  under  a  statute.  If  it  is  now  to  be  condemned,  few  tides  to 
city  property  will  be  secure.  Oplimus  Ugum  mUrprti  eontuetuio* 
The  propriety  of  applying  this  maxim  to  this  o^e  is  sufficiently  ap- 
parent. Long  usage  has  been  allowed  great  weight  in  cases  allied 
to  this.  In  reference  to  a  usage  which  had^ obtained,  und^  a  statute 
coocemine  the  acknowledgment  of  deeds,  Chief- Justice  TUghman,  in 
the  case  of  M'Ferran  v.  Powers,  1  Serg.  &'Raw.  101, 107,  says  :  — 
'*So  extensive  and  deep  rooted  is  the  practice,  that  many  titles  depend 
upon  it ;  and  it  would  be  unpardonable  to  disturb  it  now,  by  a  criti- 
cal examination  of  the  words  of  the  act."  To  iha  like  effect  is  the 
opinion  of  Chief- Justice  Marshall,  in  the  case  McKeen  v.  Dehncy's 
Lessee,  5  Cranch,  23,  29, 32,  33.  And  {iord  Mansfield,  in  2  Eden, 
74,  says,  in  reference  to  the  usage  which  liad  obtained  imder  the  stat- 
ute of  Hen.  VIII.,  as  to  the  jointures  :  — ^  '^  Consider  also  the  usage 
and  transacdons  of  mankind  upon  it.  The  object  of  all  laws  in  re- 
gard to  real  property  is  quiet  and  repose."  Chancellor  Sandford, 
-b  the  case  of  Troup  v,  Haight,  1  Hopk.  239,  268,  m  regard  to  the 
acknowledgment  of  a  deed,  held  that  the  general  usage,  long  and 
unquestioned,  has  great  weight  m  the  construction  of  the  act,  ihoug^i 
such  construction  be  not  given  upon  adverse  Utigation. 

But  it  would  appear  that  the  plaintiff's  sole  reliance  for  a  recov- 
ery in  this  action  is  based  on  the  act  concerning  mortgages,  adopt- 
ed for  the  first  time  in  the  year  1827.  Now  let  it  be  kept  in  view, 
that  this  b  the  first  special  act  passed  in  reference  to  mortgages  in 
terms ;  that  it  was  adopted  on  the  same  day  with  the  act  concern- 
ing deeds  and  conveyances,  though  to  take  effect  in  January,  1828  ; 
and  that  both  these  statutes  are  incorporated  in  the  Revised  Statutes 
of  1833,  at  pges  279  and  283,  as  tney  originally  stood,  and  we  ask 
what  b  the  m^rence  to  be  drawn  from  this  fact.  Clearly,  that  no 
change  was  contemplated  as  to  the  particular  registry  in  which  these 
**  deeds,  conveyances,  or  other  writmgs  "  were  to  be  recorded.  If 
not,  it  may  be  urged,  why  the  necessity  of  adopting  a  special  provis-r 
ion  in  regard  to  mortgages  ?  We  answer,  that  this  law  was  mtio- 
duced  merely  as  a  rtmedial  law,  to  provide  for  a  Hatutory  faruhi^ 
«re,  —  a  remedy  unknown  both  to  the  common  law  and  to  our  legis- 
lation ;  and  the  scope  of  the  provisions  of  the  act  is  conclusive  on 
that  head.  The  act  appears  to  have  been  transcribed  from  the  laws 
of  New  York,  and  the  clause  for  the  recording  of  mortgages  was  in- 
troduced without  adverting  to  the  previous  legislation  on  the  sub- 
ject.    These  two  statutes  then  relate  to  the  same  subject,  so  iar  as 
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of  deeds  or  mortgages  ;  and  *^  it  is  to  be 
statutes  relating  to  one  subject  was  governed 
[ficy,  4^d  was  intended  to  be  consistent  uid  faar- 
and  provisions."    It  is  therefore  an  es- 
tliad  all  acts  in  pari  maUria  are  to  be  taken 
rere  aae  law  ;  and  they  are  directed  to  be  com* 
^tion  of  statutes,  because  they  are  consid^od 
^system,  and  having  one  object  in  view.     '^  In- 
)inay  be  considered  as  incorporated  in  the  for- 
Itati*^,  699,  700  ;  4  T.  R.  447,  450  ;  5  T. 
301  ^^  And  the  rule  applies,  though  some  of 
»ir^,  or  are  not  rejferred  to  in  the  other 
itutes,  700 ;   1   Burr.  445,  447  ;  Bac. 
1  Ventris,  244,  246. 
Test,  it  was  intended  by  the  law  of  1827 
^ances,  and  other  writings  relatii^  to  real 
[t,"  in  the  separate  record  previous^  po- 
[it  not  fair  to  presume  that  the  l^islature 
;es  should  also  be  recorded  in  the  same 
aisurd  to  suppose  that  it  was  deigned  to 
r,  affecting  city  property,  m  the  dty  regr 
the  county  registry  ;  and  yet  we  must  arrive 
^construction  contended  for  by  the  plaintiff  is  to 
iction  contended  for  by  us  can  be  adopted 
without  doing  violence  to  the  mortgage  law  ;  nor  is  this  view  of  the 
case  weakened  by  the  fact,  that  tbit  law  was  not  to  go  into  opera* 
tion  until  some  time  afterward.     This  merely  shows,  that  the  law 
was  adopted  for  the  remedy  provided  to  the  creditor  without  resort- 
ing to  a  suit  m  chancery,  and  that  that  remedy  was  limited  to  mort- 
gages executed  after  its  passage.     . 

It  has  been  said  that  this  question  has  been  decided  in  this  State 
by  Ae  Chancellor.  We  are  not  caHed  upon  to  consider  the  effect 
of  a  decision  of  the  highest  tribunal  of  our  State  on  the  question^ 
directty  presented  for  its  adjudication,  but  that  of  a  subordinate 
oourt,  from  which  an  appeal  lies  to  the  supreme  court  of  the  State 
(Revised  Statutes  of  1838,  p.  379),  in  a  case  which  was  never 
argued,  and  between  other  parties  than  those  to  this  record  ;  and 
where  an  appeal,  too,  was  taken  to  the  Supreme  Court,  but  the  ben- 
efit of  which  was  lost  in  consequence  of  an  omission  to  file  an  appeal 
bond  in  due  time.  Surely  such  a  decision,  under  such  circumstan- 
ces, cannot  be  considered  as  putting  a  settled  construction  on  these 
statutes,  nor  prejudice  the  rights  of  parties.  Besides,  it  is  obvious 
from  the  opinion,  that  the  CIrancellor  has  taken  too  limited  a  view  of 
this  subject,  for  he  considers  the  effect  merely  of  the  two  acts  of 
1827,  without  the  remotest  allusion  to  previous  legislation  in  con* 
nection  with  them. 
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Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

The  sole  question  presented  in  this  case  is,  whether  a  mortgage 
executed  by  the  tenant  and  her  husband  to  James  Lyon,  on  the 
13th  of  November,  1828,  shall  prevail  over  another  mortgage  exe- 
cuted by  them  to  Nathaniel  and  Harv^  Weed  and  Henry  W. 
Barnes,  on  the  6th  day  of  June,  1837.  Being  earlier  in  time,  by 
nine  years,  the  first  mortgage  ought  of  course  to  have  precedence, 
and  will  entitle  the  demandant  to  recover,  unlesi  it  was  improperly 
recorded.  ^'  ' 

The  facts,  important  to  be  now  noticed  p  connection  with  that 
qaestion,  are,  that,  at  the  time  of  the  execution  of  the  first  mort- 
gage, there  were  two  registries, — one  in  thd  city  of  Detroit,  and  the 
other  in  the  county  of  Wayne,  within  whi(ih  that  city  was  situated. 
The  premises  in  dbpute  were  within  the  l^ts  of  ibe  city,  and  the 
first  mortgage  was  recorded,  on  the  30th  m  Janpary,  1829,  in  the 
registry  for  the  county  of  Wayne,  but  nit  in  tiie  registry  for  the 
city  of  Detroit,  where  the  second  mornage  was!  recorded,  June 
7th,  1827.  On  these  facts,  whether  tie  recording  of  the  first 
mortgage  was  legal  or  void  must  depend  [upon  the  construction  of 
two  statutes  of  the  Stale  of  MicUgan,  both  passed  April  12th9 
1827. 

The  demandant  relies  upon  one  of  them,  as  being  the  only  statute 
for  recording  ^^  mortgages,"  and  as  his  r^stry  was  duly  made  un- 
der that,  he  claims  to  recover.  While  the  tenant  relies  upon  the 
other  statute,  as  embracing  the  case  of  mortgages,  and  as  his  wae 
the  only  one  recorded  in  conformity  with  it,  and  others  not  so  re* 
corded  are  declared  void,  he  asks  for  judgment  in  his  favor.  It 
seems  hardly  to  have  occurred  to  either  side,  that  a  construction 
Hiay  be  given  to  these  statutes,  which  will  make  them  both  operative 
on  this  subject,  and  sustain  both  of  the  mortgages  according  to  their 
original  rank  and  intent;  and  if  no  legal  principle  is  opposed  to  such 
a  course,  it  is  certainly  entitled  to  preference. 

Because  it  b  a  well  settled  principle  of  construction,  that  con- 
veyances  are,  if  practicable  on  any  reasonable  view  of  the  subject^, 
to  be  sustained  rather  than  pronounced  vend,  and  also,  that  statutes 
which  apparently  conflict  with  each  other  are  to  be  reconciled,  aa 
far  as  may  be  on  any  fair  hypothesis,  and  validity  given  to  each,  if 
it  can  be  and  is  necessary  to  conform  to  usages  under  them,  or  ta 

Preserve  the  titles  of  property  undisturbed.     Cooper  v.  Telfair,  4 
>all.  14 ;  1  Serg.  &  R.  105 ;   2  Cranch,  358 ;   5  Cranch,  25 ; 
Bac.  Abr.,  Statute  ^  I. 

The  statute  which  passed  on  the  12th  of  April,  1827,  and  related 
to  ^^  deeds  and  other  conveyances,'^  went  into  efiect  immediately^ 
and  was  the  only  law  of  the  State  in  force  as  to  recordbg  mort- 
gages as  well  as  other  deeds,  till  January,  1828. 

It  provided,  that  all  deeds  should  be  recorded  in  the  county  of 


SB  SUPREME    COURT. 

Bealt   V.    Halo. 

Wa}me  or  the  city  of  Detroit,  according  as  the  land  conveyed  was 
situated  in  one  or  the  other.     Laws  of  1827,  p.  258. 

Though  the  tide  to  this  act  and  its  general  language  do  not  em- 
brace mortgages  eo  nomirUy  we  do  not  agree  with  the  counsel  for 
the  demandant,  that  they  are  not  included. 

In  the  second  section,  the  word  ^^  mortgagee  "  is  twice  used.  In 
the  third  section,  also,  ^^  conveyances  affecting  in  law  or  e^tii/y," 
^^  real  estates,"  are  spoken  of.  And  besides  this,  it  is  reasonable 
to  construe  it  as  including  mortgages  under  the  general  words  of 
**all  deeds  and  olher  conveyances  of  any  lands,"  &c.  (Sec.  1.), 
because  they  are  sufficiently  broad  for  that  purpose,  and  because  a 
similar  generality  had  existed  in  the  expressions  m  former  laws  in 
the  Territory  on  this  subject  (Woodward's  Code,  p.  62 ;  Code 
of  1820,  p.  156),  and  was  construed  to  include  mortgages  ;  and  be- 
cause, if  these  are  not  included,  there  were  eight  months,  from  April, 

1827,  to  January,  1828,  during  which  no  law  except  the  6rst  one  was 
in  operation,  and  consequent^'  when  no  provisions  whatever  existed 
in  respect  to  the  recording  of  that  important  species  of  conveyance. 
The  law,  then,  for  that  ei^t  months,  as  to  recording  mortgages,  must 
be  considered  to  have  been,  that  those  relating  to  lands  in  the  city: 
of  Detroit  should  be  recorded  there,  and  those  relating  to  lands  in 
other  parts  of  the  county  of  Wayne  should  be  recorded  in  the 
registry  for  the  county.     (See  the  second  section.) 

The  prior  mortgage  in  this  case,  however,  was  not  executed 
within  that  period,  but  on  the  13th  of  November,  1828  ;  and  in  the 
mean  time  die  other  act,  which  passed  on  the  same  day  with  that 
we  have  just  considered,  had  come  into  operation  ^^concemii^ 
mortgages,"  and  was  made  applicable  to  all  executed  after  January 
Ist,  1828. 

The  next  important  question  then  is.  What,  if  any,  was  the  alt^- 
ation  made  by  it  in  respect  to  the  recording  of  mortgages  ?  and  was 
the  mortgage  to  L^on,  not  having  been  registered  as  the  first  act 
reouired,  recorded  m  the  manner  authorized  by  the  last  act  ? 

That  act  purports  to  relate  to  **  mortgages "  alone  ;  leaving 
other  conveyances  to  be  recorded  as  they  had  been  under  the  other 
law  during  the  eight  months  before  it  took  effect.  As  to  '^  m<Ht- 
gages,"  it  provided,  that  those  executed  after  the  21st  of  January, 

1828,  ^^may  be  regbtered  in  the  county  in  which  the  lands  or 
tenements  so  mortgaged  are  situated,"  and  that  a  subsequent  one, 
recorded  before  a  prior  one,  should  be  preferred.  Laws  of  the 
Territory  of  Michigan,  p.  273. 

The  mortgage  under  which  the  demandant  claims,  being  exe- 
cuted about  eleven  months  after  these  new  provisions,  was  re- 
corded in  conformity  to  them. 

After  this  literal  compliance  with  that  law,  and  a  construction 
under  it  which  seems  to  uphold,  as  should  be  done,  if  practicable, 
the  early  mortgage,  it  does  not  seem  desirable,  and  it  is  hardly  ex- 
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pedient,  unless  on  principle  necessary,  to  resort  to  a  different  con- 
struction, which  would  render  the  first  security  void  as  to  the  sec- 
ODd  mortgagee,  although  recorded  in  strict  conformity  with  the  law 
last  going  into  operation.  And  as  little  does  it  seem  expedient, 
Qnless  necessary  imder  imperative  principles  or  precedents,  to 
push  this  construction  so  far  as  to  avoid  or  postpone  any  mort- 
gages recorded  in  conformity  to  the  provbions  of  the  act  first  going 
into  operation.  The  statute  as  to  ^^  mortgages  "  does  not  pro- 
fess, in  so  many  words,  to  repeal  any  portion  of  the  other  statute  ; 
nor  is  It  necessary  so  to  construe  it.  Going  into  effect  later,  if 
not  passed  later,  it  is  true  that  any  of  its  provisions  entirely  in- 
ooDsistent  with  the  laws  in  force  berore  it  took  effect,  or  repugnant 
to  them,  might,  without  words  of  repeal,  be  considered  as  changed 
or  abrogated,  and  the  first  impression  would  naturally  be,  that  the 
provisions  of  the  second  law,  so  far  as  regards  mortgages  of  land 
situated  in  the  city  of  Detroit)  were  irreconcilable  with  the  former 
act,  and  hence  to  that  extent  repealed  it.  But  such  a  construc- 
tion, though  sustaining  the  mortgage  to  Lyon,  might  avoid  many 
odMTs  and  disturb  numerous  titles,  and  hence  is  not  to  be  adopted, 
mless  clearly  the  proper  one.  Ld.  Raym.  371 ;  Bac.  Abr., 
ftodrfe,  C  and  G;  Stradling  o.  Morgan,  Plowd.  206.  We  think 
it  is  not  the  proper  one. 

A  second  law  on  the  same  subject  does  not  repeal  a  former  one 
Without  a  repealing  clause  or  negative  words,  unless  so  clearly  re- 
pagnant  as  to  imply  a  negative.  1  Bl.  Com.  89 ;  1  Gall.  1 53,  in 
Case  of  Ship  Argo,  '*  leges  posteriores  priores  eontrarias  abro- 
ant."  But  if  they  be  not  so  contrary  or  so  repugnant,  that  the 
bst  act  expresses  or  implies  a  negative  of  the  first,  then  they  may 
continue  to  stand  together.  And,  if  such  be  the  case  here,  a 
mortgage  of  city  property  recorded  in  conformity  to  either  law 
would  be  valid.  Such,  in  our  opinion,  is  the  case  here,  there 
bong  no  words  of  repeal  or  negation  in  the  act  concerning 
mortgages.  Many  cases  of  this  kind,  very  analogous,  are  cited  in 
Foster's  case,  11  Coke,  63,  64.  See  also  2  Roll.  R.  410  ;  19 
Vmer's  Abr.  625. 

Among  them  is  one  where  an  act  of  parliament  made  an  offence 
punnhable  at  the  Quarter  Sessions,  and  another  passed  making 
It  punishable  at  the  Assizes,  without  any  words  of  repeal.  It  was 
h^  that  you  may  indict  under  either,  or  at  either  court.  1 1 
Coke,  63. 

The  same  result  is  arrived  at,  if  the  two  acts  be  considered  as 
passing  and  taking  efi!ect,  as  one  law,  on  the  same  day.  In  that 
riow,  the  last  one  only  says  that  "mortgages'*  executed  after  the 
1st  of  January,  1828,  **  may  be  regisitred  "  in  the  county  where 
the  lands  lie  ;  while  the  first  one  provided,  that  they  '^  shall  be  re- 
ceded ''  in  die  registry  of  the  ci^,  if  the  lands  lay  within  its  limits. 
These  provisicms  may  stand  well  together,  upholding,  under  one 
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act,  a  recording  of  mortgages  in  the  city  registry,  as  good  in  all 
cases  of  property  situated  there  ;  and,  under  the  other,  upholding 
a  record  of  mortgages  of  like  lands  in  the  county  registry  as  also 
good,  whenever  any  persons  prefer  to  resort  to  that.  As  either 
of  these  views  does  not  avoid  the  second  mortgage,  but  only  gives 
it,  as  was  intended  by  the  maker  of  it,  a  rank  second  to  the  first 
one,  and  as  they  both  give  force  or  operation  to  both  statutes, 
and  do  not  endanger  or  disturb  titles  eitner  in  the  city  or  county, 
when  either  statute  has  been  complied  with,  they  ought  to  settle 
the  question. 

It  may  not  be  amiss  to  notice,  also,  that  the  mortgage  to  Lyon 
contained  land  in  the  coimty  of  Monroe,  as  well  as  m  the  city  of 
Detroit,  and  having  been  seasonably  recorded  in  that  county, 
would  be  valid  for  some  purposes,  if  not  for  this,  without  any  sec- 
ond registry  whatever  in  another  city  or  county.  McKeen  v, 
Delancy's  Lessee,  5  Cranch,  22  ;  Delancy*s  Lessee  v.  McKeen, 
1  Wash.  C.  C.  525. 

It  is  gratifying  to  find,  that  our  conclusion  in  this  case  accords 
with  the  result  in  the  only  decision  which  is  supposed  to  have 
been  made  in  the  State  of  Michigan  on  this  subject.  See  Weed 
et  al.  V.  Lyon  et  al.,  in  Harrington,  363. 

Had  that  decision  been  made  by  the  highest  judicial  tribunal  of 
the  State,  or  been  shown  to  accord  with  a  settled  usage  and  prac- 
tice under  these  statutes  afllecting  the  titles  16  real  estate,  we 
should  have  felt  bound  to  conform  to  it,  as  a  part  of  the  local  law. 
9  Cranch,  87  ;  2  Peters,  58,  85  ;  6  Wheat.  119 ;  10  Wheat. 
152 ;  11  Wheat.  361  ;  1  Brockenbr.  C.  C.  539. 

But,  though  entitled  to  respect  and  weight,  that  case  has  not 
been  treated  as  a  precedent  to  control  this,  because  the  judgment 
was  not  in  a  court  of  the  last  resort,  and  is  said  to  have  been  ap- 
pealed from,  but  further  proceedings  defeated  by  some  accident. 

Let  a  certificate  be  sent  down,  that,  in  the  opinion  of  this  court, 
the  recording  of  the  mortgage  from  Hale  to  Lyon  was  sufficient  to 
give  it  validity  and  priority  under  the  laws  of  Michigan. 
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Thoxas  BiANST,  aud  others,  Plaintiffs  m  error,  o.  Thomas  J. 

PoRTBR,  Defendant. 

T%B  decinon  of  a  state  eourt  apoa  the  meriti  of  a  controyersj  between  two  paittea, 
oae  of  whom  had  aold,  and  the  other  purchased,  an  interest  in  lands  wnicb,  it 
was  thought,  could  be  acquired  as  Indian  reservations  under  a  treaty  with  tbo 
United  States,  cannot  be  reviewed  by  this  court  under  the  SSth  section  of  the 
Judiciary  Act. 

The  partT  against  whom  the  state  colut  decided,  instead  of  setting  up  an  interett 
under  tne  treaty,  expressly  averred  that  no  rights  had  been  obtained. 

In  such  a  case,  this  court  has  no  jurisdiction. 

This  case  was  brought  up  by  writ  of  error  to  the  Supreme  Court 
c^ Errors  and  Appeals  for  Uie  State  of  Tennessee,  under  the  25 A 
section  of  the  Judiciary  Act. 

The  case  was  this.  Thomas  Maney,  one  of  the  plpntiffs  in 
error,  on  the  4th  of  October,  1836,  gave  his  note  to  the  defendant 
m  error,  for  f  5,000,  payable  eight  months  after  date.  Suit  was 
afterwards  brought  on  this  note,  and  judgment  recovered  in  the 
State  Circuit  Court,  from  which  Maney  appealed  to  the  Supreme 
Court  of  Errors  and  Appeals  where  the  judgment  was  affirmed 
against  him. 

He  then  filed  bis  bill  in  the  Chancery  Coirt,  and  obtained  an  in- 
juncdon.  The  defendant  in  error  answered,  and  upon  the  hear- 
ing, the  injunction  was  dissolved  and  the  bill  dismissed ;  and  this 
A&cree  was  affirmed  in  the  Supreme  Court  of  Errors  and  Appeals 
against  the  said  Maney  and  the  other  plaintiffs  in  error,  who  were 
h^  securities  in  the  appeal  bond.  It  is  from  the  last  mentioned 
decree  that  the  present  writ  of  error  was  brought. 

In  order  to  understand  the  character  of  the  controversy  m  the 
State  court,  and  the  points  in  issue  between  parties,  it  is  proper 
to  state  that  by  the  14th  article  of  the  treatv  with  the  Choctaw 
Indians,  made  at  Dancing  Rabbit  Creek  on  the  27th  of  Septem- 
ber, 1830,  it  was  stipulated  that  each  Choctaw  head  of  a  family, 
being  desirous  to  remain  and  become  a  citizen  of  the  States,  should 
be  permitted  to  do  so  by  signifying  his  intention  to  the  agent  of  the 
United  States  within  six  months  from  the  ratification  of  me  treaty ; 
and  should  thereupon  become  entided  to  a  reservation  of  one  sec- 
tion <^  640  acres,  to  be  bounded  bv  sectional  Unes,  —  one  half  that 
quantity  for  each  unmarried  child  living  with  him  over  ten  years  of 
age,  —  and  a  quarter  section  for  each  child  under  ten  ;  to  adjoin  the 
location  of  the  parent.  And  if  they  resided  on  such  land  intending 
to  become  citizens  five  years  after  the  ratification  of  the  treaty,  a 
grant  in  fee  simple  was  to  issue  ;  the  reservation  to  include  the  im- 
jnrovement  held  by  the  head  of  the  family  at  the  time  of  the  treaty, 
or  a  portion  of  it. 

The  bill  filed  b^  Maney  stated,  that  in  December,  1835,  the  da* 
fendant  informed  him  that  many  Indians  had  withiii  the  time  pre- 
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scribed  signified  to  the  agent  of  the  government  their  intention  to 
remain  under  the  above  article  of  the  treaty,  whose  names  he  had 
neglected  to  register  and  certify  ;  and  that  in  consequence  of  his 
neglect,  the  lands  to  which  they  were  entided,  with  the  improve- 
ments, had  in  many  instances  been  sold,  and  had  passed  into  the 
possession  of  the  purchaser ;  and  those  who  still  retained  posses- 
sion of  their  reservation  had  become  much  alarmed  ;  that  Gwinn 
and  Fisher  had  undertaken  to  secure  these  reservations  to  the  In- 
dians entitled,  or  to  obtain  for  thenf  an  equivalent ;  and  had  made 
contracts  by  which  the  Indians  were  to  give  them  one  half  (and  in 
some  cases  more),  if  they  succeeded  ;  that  Gwinn  and  Fisher  had 
employed  the  defendant  in  error  to  assist  them  in  the  business  ;  that 
he  held  their  obligation  for  twenty-five  sections  of  these  claims  ; 
that  he  had  no  doubt  of  success  ;  that  the  matter  had  already  been 
before  Congress,  and  it  had  been  ascertained  that  a  majority  of  both 
Houses  were  in  favor  of  it ;  that  he  was  confident  a  law  would 
pass  authorizing  commissioners  to  be  appointed  to  investigate  and 
decide  upon  these  claims,  and  that  the  resecvations  would  be  made 
good  to  the  persons  entitled  ;  and  that  if  Congress  did  not  pass  the 
law,  the  rights  could  be  enforced  in  the  courts  of  justice  ;  that  the 
defendant  in  error  represented  these  Indian  claims  as  of  great  value, 
and  said  that  they  had  been  already  located  on  good  lands,  which 
were  worth  ten  dollars  per  acre,  and  proposed,  as  a  matter  of 
favor,  to  sell  a  portion  of  his  interest  to  Maney  ;  and  that  he 
(Maney) ,  having  himself  no  knowledge  upon  the  subject,  and  rely- 
ing altogether  on  the  statements  of  the  defendant  in  error,  purchased 
from  him  one  undivided  half  part  of  his  claim  to  the  twenty-five  sec- 
tions above  mentioned  for  $  10,000  ;  and  thereupon  gave  two  notes 
of  $  5,000  each  for  the  purchase  money,  and  received  from  the 
defendant  a  covenant  to  convey. 

The  bill  further  stated,  that  for  reasons  therein  set  forth  the  com- 

Elainant  became  dissatisfied  witli  his  purchase,  and  thought  he  had 
een  deceived  ;  and  in  March,  1836,  he  applied  to  the  defendant 
to  rescind  it,  who  refiised  ;  but  that  afterwards,  in  October,  1836, 
he  agreed  to  take  back  the  one  half  of  these  claims  ;  and  thereupon 
the  two  notes  before  mentioned  were  cancelled,  and  the  note  on 
which  the  judgment  was  rendered  was  given  by  Maney,  and  a  cove- 
nant made  by  the  defendant  to  convey,  accwding  to  this  contract ; 
that  at  the  time  the  last  mentioned  agreement  was  made,  as  well  as  be- 
fore, the  defendant  had  agreed  that  he  would  take  back  the  lands  and 
rescind  the  whole  contract  if  the  complainant  desired  it,  in  case 
Congress  should  pass  a  law  authorizing  a  commission  to  examine 
into  and  decide  upon  these  claims  ;  that  he  and  Gwinn  and  Fisher 
would  continue  their  exertions  to  secure  the  titles,  and  that  a  law 
authorizing  a  commission  to  inquire  into  their  validity  would  place 
them  beyond  reasonable  doubt.  ^ 

The  bill  further  states,  that  the  law  proposed  was  passed  by  Con- 
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gress  ;  but  that  the  defendant  had  refused  to  rescind  the  contract, 
and  had  not  continued  to  giv«  his  attention  to  the  business  as  he 
,  promised  ;  that  be  had  sold  out  the  residue  of  his  interest ;  that 
Gwinn  and  Fisher,  as  the  complainant  understood,  had  likewise  sold 
out  their  interest,  or  nearly  all  of  it ;  that  none  of  the  claims  had 
been  secured,  and  the  complainant  did  not  think  it  probable  that  they 
would  be  obtained  by  the  assignees  of  the  Indians  ;  that  he  had  never 
received  any  thing  in  land  or  money,  and  apprehended  that  he  never 
would  ;  and  prayed  an  injunction  to  restrain  the  defendant  in  error 
from  suing  out  execution  on  the  judgment  at  law,  and  that  the  con- 
tract might  be  rescinded  and  set  aside. 

This  IS  the  substance  of  the  bill,  which  is  a  very  long  one,  going 
into  much  detail,  and  stating  conversations  which  Maney  alleges  he 
held  with  the  defendant  in  error,  and  with  others,  upon  the  subject ; 
but  which  it  is  unnecessary  to  set  out  at  length,  as  they  are  not  ma- 
terial to  the  point  upon  which  the  case  was  disposed  of  in  the  Su- 
preme Court. 

The  defendant  put  in  his  answer,  denying  and  putting  in  issue  all 
the  material  allegations  in  the  bill ;  and  it  was  upon  this  bill  and 
answer,  and  the  proofs  taken  upon  the  matters  thus  in  issue,  that  the 
decree  was  made  upon  which  this  writ  of  error  is  brought. 

The  case  was  argued  by  Mr.  Brinley  for  the  plaintiffs  in  error  ; 
and  by  the  Attorney-General,  for  the  defendant. 

As  the  decision  of  the  court  rested  entirely  on  the  question  of 
jurisdiction,  all  those  parts  of  the  argument  which  involved  the  mer- 
its of  the  case  are  omitted  in  the  report. 

Mr.  Brinley  rested  his  argument  in  favor  of  the  jurisdiction  of  the 
court  upon  the  proposition  that  tlie  contracts  of  the  Indians  were 
held  to  be  valid  because  they  had  a  right  or  authority  to  make  them 
under  the  State  laws  of  1829  and  1830  ;  and  that  the  authority 
exercised  under  those  laws  was  repugnant  to  the  treaty  of  1830,  and 
to  the  laws  of  tlie  United  States  ;  and  that  the  decision  of  the  State 
court  was  in  favor  of  the  authority  thus  set  up. 

Mr.  Masonj  Attorney-General,  contended  that  the  facts  in  this 
case  were  not  sufficient  to  sustain  jurisdiction. 

Mr.  Chief-Justice  TANEY  delivered  the  opinion  of  the  court. 

Upon  examining  the  bill  in  this  case,  it  is  not  easy  to  determine, 
from  the  loose  manner  in  which  it  is  drawn,  whether  the  complain- 
ant claimed  the  relief  he  asked  for  on  the  ground  that  the  represent- 
ations made  to  him  by  the  defendant  were  false  and  fraudulent ;  or 
on  the  ground  that  the  consideration  for  which  the  note  was  given 
had  failed,  because  the  defendant  was  unable  to  convey  him  a  tide 
to  the  Indian  reservations. 

It  is  evident,  however,  that  the  suit  was  not  brought  to  uphold 
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any  tMe  or  right  which  the  complainant  claimed  under  the  Choc* 
taw  treaty,  or  under  the  law  of  Concress  which  he  states  to  have 
been  passed  upon  the  subject.  For  he  does  not  ask  for  a  coutot- 
ance  of  the  reservations,  nor  of  the  Indian  title  to  them.  And  he 
does  not  even  aver  that  these  claims  are  valid,  or  that  he  has  Bny 
title  to  them  ;  but,  on  the  contrary,  chaises  that  none  of  the  claima 
had  been  secured,  and  states  that  he  did  not  think  it  probable  that 
they  would  be  obtained  by  the  assignees  of  the  Indians.  And  as 
the  case  has  been  removed  here  from  the  decbion  of  a  state  court^ 
.we  have  no  right  to  review  it  unless  the  complainant  claimed  some 
right  under  the  treanr  with  the  Choctaws  or  the  act  of  Congress, 
and  the  decision  of  the  state  court  had  been  against  the  right,  title, 
or  privilege  specially  set  up  by  him ;  and  even  m  that  case,  the 
power  of  revision  given  to  this  court  extends  no  further  than  to  the 

§  articular  question  thus  raised  and  decided  against  the  party.  In 
le  case  before  us,  no  such  title,  right,  or  privilege  was  claimed  bj 
the  bill,  and  of  course  no  decision  was  made  against  it  in  the  state 
court.  We  therefore  can  exercise  no  jurisdiction  in  the  case,  and 
are  not  authorized  to  examine  any  questions  of  fraud  or  failure  of 
consideration,  or  breach  of  contract,  which  the  bill  may  be  supposed 
to  present,  and  upon  which  the  court  of  the  State  of  Tennessee 
may  now  decide. 

Upon  referring  to  the  reports  of  this  court,  it  will  be  seen  that 
the  25th  section  of  the  act  of  Congress  of  1789,  under  which  thia 
writ  of  error  is  brought,  has  been  often  the  subject  of  examination 
and  comment  in  this  court,  and  the  construction  of  the  section  and 
the  practice  under  it  well  settled  by  many  decisions.  It  is  unne- 
cessary to  repeat  here  what  the  court  have  said  upon  former  occa- 
sions. It  is  very  clear,  that  this  case  is  not  withm  the  provisions 
of  the  section,  and  the  writ  of  error  must  therefore  be  dismissed  for 
want  of  jurisdiction. 


James  Ebwin^s  Lessbe,  Plaintiff  in  eebor,  v.  Jambs  Dundas  bt  al. 

Although,  by  the  law  of  Alabama,  where  an  eiecution  haa  iataed  daring  the  life- 
time of  a  defendant,  but  haa  not  been  actually  levied,  an  alias  or  phtnes  may  go 
aAer  his  death,  and  the  peraonal  eatate  of  the  deceased  levied  upon  and  sold  to 
satisfy  the  judgment,  yet  this  is  not  so  with  respect  to  the  real  estate. 

By  the  common  law,  the  writ  offitrijadag  had  relation  back  to  its  Uste^  and  if  tho 
execution  was  tested  during  the  lifeUme  of  a  deceased  defendant,  it  might  be  takea 
out  and  levied  upon  his  g(K»ds  and  chattels  after  his  death. 

But  if  an  execution  issues  and  bears  tute  after  the  death  ^f  the  defendant,  it  is  ir* 
regular  and  void,  and  cannot  be  enforced  against  either  the  real  or  personal  prop* 
erty  of  the  defendant.  The  judgment  must  first  be  revived  against  the  heirs  oc 
devisees  in  the  one  case,  or  personal  representatives  in  the  other. 

Such  is  the  settled  law  where  there  is  but  one  defendant. 

Where  there  are  two  defendants,  one  of  whom  has  died,  the  judgment  cannot  bo 
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enfoned  by  ezectttion  against  the  real  estate  of  the  stimTor  aleiM ',  uid  as  it  hsa 
to  iflBue  against  the  real  estate  of  both,  the  real  estate  of  the  deceased  is  protected 
hj  the  same  law  which  would  govern  the  case  if  he  had  been  the  sole  defendant. 
The  jadgment  must  be  reTived  by  adrefacuu, 
Belbre  and  since  the  Statute  of  Westminster  3d  (which  subjected  lands  to  an  degii)^ 
a  judgment  against  two  defendants  surriyed  against  the  personal  estate  of  the  sur- 
▼iTor,  and  eiecution  oooU  be  taken  oat  agawst  him,  within  a  jear,  without  a 

But  before  the  real  estate  of  the  deceased  can  be  subjected  to  execution,  the  judg- 
ment, which  does  not  survive  as  to  the  real  estate,  must  be  revived  against  the 
surviving  defendant,  and  against  the  heiis,  devisees,  and  terre-tenants  of  the  dfr- 
ceased. 

The  interest  of  new  parties  would  otherwise  be  liable  to  be  suddenly  divested  with- 
out notice. 

In  these  views,  the  highest  eoortcrf*  the  State  «f  Alabama  acMMQm.  (Soe6Alab»> 
Rep.  657.) 


This  case  came  up,  by  writ  of  error,  from  the  Circuit  Court  of 
the  United  States  for  die  Southern  District  of  Alabama. 

It  was  an  action  of  ejectment  brought  by  Erwin,  theptaintifT  ia 
error,  to  recover  a  lot  in  the  city  of  Mobile,  known  as  Hjtchcock's 
cotton-press,  bounded  on  the  north  by  Main  Street,  on  the  east  by 
Water  Street,  on  the  south  by  Massachusetts  Street,  and  on  the  west 
by  Royal  Street,  under  the  foUowmg  state  of  facts. 

Prior  to  November,  1836,  Henry  Hitchcock  was  seized  and 
possessed  of  the  above  lot,  and  on  the  2d  of  November,  1836,  a 
judgment  was  recovered  against  him  in  the  Circuit  Court  of  Alaba- 
ma for  Mobile  county,  by  William  McGehee,  to  the  use  of  Abner 
McGehee. 

By  the  laws  of  Alabama,  this  judgment  was  a  lien  upon  the  de- 
fendants' real  estate. 

On  the  21st  of  December,  1836,  Hitchcock  sued  out  a  writ  of 
error  to  the  Supreme  Court  of  Alabama,  giving  the  usual  bond) 
"With  Robert  D.  James  as  surety,  whereby  the  judgment  was  sir- 
perseded. 

On  the  23d  of  June,  1838,  the  juc^ent  of  the  Circuit  Court 
was  affirmed  in  the  Supreme  Court,  which  affirmance,  by  the  laws 
of  Alabama,  operated  as  a  judgment  on  the  bond  in  error,  against 
both  parties  obligors. 

On  the  14th  of  July,  1838,  Hitchcock  executed  a  mortgage  of 
the  lot  in  question  to  Cowperthwaite,  Dunlap,  and  Cope,  to  secure 
the  payment  of  a  debt  due  to  them. 

On  the  18th  of  August,  1838,  a  fi.  fa.  issued  from  the  Circuit 
Court  clerk's  office,  on  the  affirmed  judgment  against  H.  Hitch- 
cock, and  Robert  D.  James,  his  security  ;  which  writ  came  to  the 
hands  of  the  sheriff  of  Mobile  county,  being  for  the  amount  of  the 
debt,  besides  the  ten  per  cent,  damages.  The  sheriff  mdorsed 
that  he  received  this  execution  on  the  20th  of  August,  and  levied 
the  same  on  certain  lots  in  Mobile,  as  the  property  of  Robert  D. 
James,  and  returned  it  to  the  fall  term. 

On  the  10th  of  October,  1838,  Hitchcock,  with  the  consent  of 
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the  mortgagees,  leased  the  property  to  Mansoney  and  Hurtell  for  a 
term  of  five  years. 

On  the  29th  of  November,  1838,  a  vefuditioni  exponas  issued  to 
the  sheriff,  commanding  him  to  sell  the  property,  on  which  he  had 
levied,  as  shown  by  his  return.  To  this  venditioni  exponasy  he  re- 
turned that  he  had  advertised  the  property  for  sale,  and  that  on  the 
2d  day  of  March,  1839,  all  further  proceedings  had  been  stopped 
by  an  injunction. 

On  the  2d  of  March,  1839,  Henry  Hitchcock  filed  in  chancery 
a  bill  against  McGehee,  praying,  for  causes  shown  in  the  bill,  relief 
against  the  judgment  at  law,  and  that  the  same  should  be  enjoined. 
Oa  this  bill,  an  order  was  made  for  an  injunction  in  the  following 
words  :  — 

^^  On  the  complamant's  executing  bond,  with  good  and  sufficient 
security,  in  double  the  amount  of  the  judgment  at  law,  let  an  injunc- 
tion  issue  agreeably  to  the  prayer  of  the  bill. 

"P.  T.  HARRIS. 

"  2Sth  Februarvy  1839. 

"  To  the  Clerk  of  the  Circuit  Court  of  Mobile  County,  Ala- 
bama." 

# 

The  compldnant,  Hitchcock,  filed  a  bond  by  himself  and  Wil- 
liam Crawford,  as  his  security,  in  the  penal  sum  of  $8,404,  pjajra- 
ble  to  McGehee,  dated  the  2d  of  March,  1839,  with  a  cogditicm 
which,  after  recitine  the  rendition  of  the  judgment,  the  filing  the 
bill,  and  grantmg  of  the  injunction,  &c.,  ran  in  these  words  :  — 

"  Now,  therefore,  if  the  said  Henry  Hitchcock  shall  pay  and 
satisfy  all  damages  that  the  defendant  McGehee  may  sustain  by  the 
wrongful  exhibition  of  said  bill,  and  m  all  things  abide  by  and  per- 
form the  ultimate  decree  which  may  be  rendered  in  the  cause^ 
then  this  obligation  to  be  void  and  of  no  effect ;  otherwise  to  be 
and  remain  in  full  force  and  vu*tue." 

A  writ  of  iniunction  issued  on  the  2d  of  March,  1839,  com- 
manding the  sheriff  to  stay  proceedings  on  the  execution  ;  on 
which  he  returned,  that  on  the  same  day  he  desisted  from  all  far^ 
ther  proceedings,  and  returned  the  execution  as  enjoined. 

On  the  12th  of  August,  1839,  Hitchcock  died. 

At  the  fall  term  of  the  Chancery  Court,  on  the  25th  of  Novem- 
ber, 1839,  the  following  order  was  made  in  the  cause  :  — 

"Hitchcock  v.  McGehee. 

"  This  day  came  the  defendant,  by  his  solicitor,  and  suggests  to 
the  court,  that  the  complainant  has  died  since  the  last  term  of  this 
court ;  and  thereupon  it  is  ordered,  on  motion  of  defendant's  coun- 
sel, that  the  representatives  of  the  complainant  revive  the  proceed- 
mgs  by  bill  agamst  the  defendant,  by  the  1st  day  of  April  next,  or 
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die  iojuncdon  shall  be  from' thence  dissolved,  and  the  defendant 
bate  leave  to  proceed  at  law." 

At  the  Spring  term,  1840,  the  32d  of  May,  1840,  the  following 
order  was  made  :  — 

<^  At  the  last  term  of  this  court,  an  order  was  made  suggesting 
the  death  of  the  complainant,  and  that  unless  the  suit  be  revived 
on  or  before  fhe  first  day  of  the  next  term  of  said  court,  that  the 
injunction  be  dissolved,  and  no  party  complainant  being  made,  it 
is  ordered  that  the  suit  abate,  and  that  the  complainant's  adminis- 
trator, and  heirs,  andsecurity  on  the  injunction  bond,  pay  the  costs." 

Hitchcock  by  his  will  bequeathed  all  his  real  and  personal  prop- 
erty to  his  wife,  as  tnstee,  with  authority  to  make  pubUc  or  pri- 
vate sales  and  conveyances  for  pajrment  of  debts,  and  constituted 
her  executrix. 

On  the  8th  of  July,  1840,  Mrs.  Hitchcock,  without  havmg  taken 
out  letters  testamentary  on  the  will,  made  an  absolute  sale  and  con- 
veyance of  the  lot  in  question  to  Cowperthwaite,  &c.,  subject  to 
the  lease  above  mentioned. 

On  the  10th  of  July,  1840,  an  alias  fi.  fa.  issued  on  the  affirm- 
ed judgment  at  law  against  Henry  Hitchcock  and  Robert  D. 
James,  for  the  amount  of  the  debt,  and  ten  per  cent,  damages, 
oven  on  affirmance,  which  came  to  the  hands  of  the  sheriff  of 
Slobile  county  ;  on  which  he  returned,  that  he  had  levied  on  the 
hndi(now  the  subject  of  this  action  of  ejectment),  as  the  prop- 
oty  of  Henry  Hitchcock,  pointed  out  to  him  by  Isaac  H.  Erwm, 
executor  of  Henry  Hitchcock,  deceased ;  and  that,  on  the  first 
Monday  of  November,  1840,  he  had  sold  the  said  land  to  James 
Erwin,  who  was  the  h^est  bidder,  for  four  thousand  five  hundred 
dollars. 

On  the  10th  of  February,  1841,  the  tenants  attorned  to  Cow- 
perthwaite, &c.,  as  landlords. 

On  the  dd  of  March,  1841,  Erwin  brought  this  suit  against  the 
tenants,  who  thereupon  attorned  to  him,  and  agreed  to  hold  under 
him  as  landlord. 

On  the  8th  of  September,  1841,  Cowperthwaite,  lie,  conveyed 
an  their  estate  and  mterest  in  the  premises  to  Dundas  and  others, 
the  present  defendants  in  error,  who,  on  the  22d  of  March,  1843, 
^plied  to  the  court  to  be  admitted  into  the  consent  rule,  and  to 
dbfend  the  action  as  landlords,  on  filing  certain  affidavits.  This 
modem  was  resisted  by  the  plaintiff  Erwin,  and  also  by  the  tenants  ; 
but  in  March,  1843,  the  court  admitted  them  to  defend  the  suit. 
Whereupon  the  cause  went  to  trial,  and,  under  the  instructions  of 
the  court,  the  jury  found  a  verdict  for  the  defendants. 

The  plaintiff  took  the  two  foUowing  bilk  of  exceptions. 

First  Exception.  "  Be  it  remembered,  that  at  the  Spring  term, 
1843,  of  this  uourt,  James  Dimdas,  Mordecai  D.  Lewis,  Robert  L. 
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Pktfield,  Samuel  W.  Jones,  and  Robert  Howell^  appeared  before 
the  court  by  their  counsel,  and  filed  the  affidayit  of  H.  Baraey^ 
which  is  made  part  of  this  bill  of  exceptions,  and  moved  the  court 
to  be  admitted  to  appear  and  defend  the  action  against  the  plaintiff 
hy  entering  into  the  consent  rule,  and  pleading.  The  tenants  in 
possession,  Hurtell,  Mansoney,  and  Griffiths,  resisted  the  said  mo* 
tion,  and  showed  caose  on  oath  against  the  same,  which  showing, 
which  is  on  file,  is  made  a  part  of  this  bill  of  excepticms,  together 
with  the  dociKnents  thereto  appertaining  and  referred  to,  and  the 
said  motion  was  also  resbted  by  the  plaintifi*.  Whereupon,  tho 
said  motion  coming  on  to  be  heard,  the  same  was  argued,  and  the 
'  hearing  of  said  motion  was  continued  from  term  to  term  till  at  this 
term,  when  the  said  motion  was  argued,  and  upon  argument  had, 
the  said  motion  of  the  said  applicants,  claiming  to  be  landlords,  was 
granted,  and  the  objections  oi  the  said  plaintiffs,  and  of  th^  tenants 
mereto,  were  overruled.  And  the  said  parties,  admitted  by  the 
court  to  defend  against  the  will  of  the  said  plaintiff  and  tenants, 
and  the  said  tenants  thereupon,  refused  to  plead.  For  all  which 
decisions  of  the  court  allowing  said  motion,  the  plaintiff  excepts, 
and  prays  this  to  be  sealed  as  a  bill  of  exceptions,  which  is  done 
accordingly. 

(S%ned,)  J.  McKINLEY.  [seal.]** 

Second  Exception.  ^^  Be  it  remembered,  that  on  the  trial  of 
this  cause,  on  the  issue  joined  between  the  said  plaintiff  and  the 
said  James Dundas,  Mordecai  D.  Lewis,  Robert  L.  Fittfield,  Sam- 
uel W.  Jones,  and  Robert  Howell,  who  have  appeared  as  landlords, 
and  entered  into  the  consent  rule,  and  pleaded  not  guilty ;  the 
plaintiff,  to  maintain  the  title,  on  his  part,  produced  and  gave  in  evir* 
dence  the  proceedings  had  in  the  Cux^uit  Court  of  Mobile  county, 
in  the  State  of  Alabama,  in  an  action  wherein  William  McGehee, 
use  of,  &c.,  was  plaintiff,  and  Henry  Hitchcock  was  defendant, 
together  widi  the  judgment,  executions,  sheriff's  returns,  &c,, 
copies  of  all  which  are  hereto  annexed,  marked  A.  Abo,  the 
proceetfings  of  the  Supreme  Court  of  Alabama  on  the  affirmance 
of  said  judgment,  a  copy  of  which  is  hereto  annexed,  mariced  B» 
Also,  the  record  of  the  proceedings  in  a  chancery  suit,  wherein 
the  said  judgment  was  enjoined,  the  injunction,  &c.,  a  copy  of  which 
is  herewith,  marked  C.  Aiui  the  sheriff's  deed  on  the  sale  of 
the  propwty  in  controversy  by  the  sheriff  of  Molnle  county,  ua* 
der  the  said  judgment,  after  the  injunction  was  dissolved,  a  copy 
of  which  is  herewith,  marked  D,  showing  that  the  same  was  pur- 
chased by  James  Erwin. 

^^  It  further  appeared  that  Henry  Hitchcock  died  on  the  13th  of 
August,  1839,  diat  at  and  before  the  time  of  the  rendition  of  the 
judgments,  he  owned  in  fee  simple  and  was  in  the  possession  of  the 
property  sued  for  and  sold  by  the  sheriff,  and  continued  so  till  his 
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deadi,  except  tbat  he  executed  a  mortgage  on  the  14  th  of  August, 
1636,  by  which  he  conyejred  the  said  land  to  Messrs.  Dunlap, 
Cope,  and  Cowperthwaite,  under  whom  the  defendants  claim  title. 
^'  Upon  the  evidence  offered  by  the  plaintiff,  the  court  instructed 
the  jury  that  the  sale  bv  the  sheriff  was  irregular  and  void,  and  that 
by  such  purchase  at  tne  sheriff's  sale,  under  the  said  judgments, 
and. the  executions  aforesaid,  and  the  injunction  proceedings,  the 
sale  and  ccwv^ance  by  the  sheriff  could  convey  no  title  to  the 
plaintiff,  and  that  therefore  he  was  not  entitled  to  recover  in  this 
action  ;  to  which  the  plaintiff  excepts,  and  prays  the  court  to  seal 
this  as  a  bill  of  exceptions,  which  is  done  accordingly. 

(Signed,)  J.  McKINLEY.  [seal.]" 


Upon  these  two  exceptions  the  case  came  up  to  this  Court. 

The  case  was  argued  by  Mr.  George  S.  Terger  (in  a  printed 
argument)  and  Mr.  Crittendeny  for  the  plaintiff  in  error,  and  Mr. 
ClemerU  Coxy  and  Mr.  Sergeant^  for  the  defendants. 

Mr.  CrttUnden^  after  stating  the  case  for  the  plaintiff  in  error, 
read  the  following  opening  argument  by  Mr.  Yerger^  viz.  :  — 

The  record  in  this  case  presents  for  the  determination  of  the 
court  two  questions.  First,  whether  the  sheriff^s  sale  to  the  lessor 
of  the  plaintiff,  under  and  by  virtue  of  the  execution,  issued  after 
the  death  of  Judge  Hitchcock,  but  founded  on  a  judgment  obtained 
agamst  him  in  his  lifetime,  is  void.  Second,  whether  the  injunc- 
tion  obtained  by  Judge  Hitchcock  in  his  lifetime  destroyed  the 
lien  of  the  judgment,  or  only  suspended  it. 

I  think  the  law  upon  both  questions  is  in  favor  of  the  plaintiff 
m  error. 

By  the  law  of  Alabama,  the  judgment,  not  the  execution,  createe 
the  Uen  upon  lands.  By  the  common  law,  an  execution  on  a  judg- 
ment may  issue  at  any  time  within  a  year,  without  a  scire  facias* 
A  sale  made  by  or  under  such  execution  relates  to  the  judgment, 
and  passes  the  title  from  that  time,  as  against  the  judgment  debtee, 
and  all  who  claim  under  him.  If  he  had  sold  or  assigned  the 
property,  no  scire  facias  was  necessary  to  make  his  vendees  parties 
before  execution  issued,  because  the  land  was  bound  by  the  judg- 
ment, and  his  alienees  took  it  cum  anere.  Upon  his  death,  his  in- 
terest,  by  operation  of  law,  is  transmitted  to  his  heirs,  or  is  vested 
by  his  will  in  his  devisees;  they,  like  the  vendee  or  alienee,  take  it 
subject  to  the  judgment.  Be  this,  however,  as  it  may,  I  believe, 
upon  principle,  it  is  clear,  that,  if  an  execution  issues  on  a  judgment 
within  a  year  from  the  rendition  of  the  judgment,  though  after  the 
death  of  the  defendant,  if  it  is  not  superseded  or  avoided  by  the 
heir  or  terre-tenant,  or  by  the  guardian  of  the  heir,  before  a  sale  is 
made  under  it,  it  passes  the  title  of  the  ancestor  from  the  date  of  the 
judgment.     The  execution  in  such  case  is  not  void,  but  is  only 
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Toidable,  and  if  not  avoided  befofe  the  sale,  the  purchaser  takes  the 
title.  The  Question  has  been  repeatedly  so  decided.  Speer  tr. 
Sample,  4  Watts's  Rep.  367  ;  Collingsworth  v.  Horn,  4  Stewart 
&  Porter,  237 ;  Mills  v.  Williwns,  2  Stewart  &  Porter,  390 ; 
Preston  v.  Surgoine,  Peck's  Tenn.  Rep.  72  ;  Drake  v.  Colling, 
5  Howard's  Mississippi  Reports  ;  Opinion  of  Chancellor  Kent,  in 
Jackson  v.  DeLancy,  13  Jonns«  Rep.  537  ;  and  the  principle  ^seems 

to  be  recognized  in  the  case  of v. ,  13  Peters, 

15,  16.  The  court,  in  the  case  of  Speer  v.  Sample,  4  Watts's 
Rep.  367,  reyiewed  all  the  English  and  American  cases  upon  the 
subject.  The  opinion  there  delivered  is  not  only  a  masterly  expo- 
sition of  the  law,  but  is,  as  I  think,  unanswerablie.  All  the  objec- 
ti(Mis  that  have  been  urged  against  the  validity  of  such  a  sale  are 
there  met  and  conclusively  refuted.  The  argument  of  the  court  is 
supported  by  the  authorities  referred  to  in  the  opinion  so  fully,  that 
the  point  decided  seems  to  be  demonstrated. 

The  case  of  Collingsworth  v.  Horn,  decided  by  the  Supreme 
Court  of  Alabama,  4  Stewart's  Rep.,  although  a  case  of  personal 
property,  in  principle  decides  this  question.  The  court  there  de- 
cide, that  in  regard  to  personalty,  the  delivery  of  the  execution 
creates  the  lien,  and  that  if  an  execution  is  issued  in  the  lifetime  of 
the  party,  the  lien  is  created,  and  the  property  thus  bound  may  be 
sold  under  a  subsequent  execution,  without  revival  against  the  ex* 
ecirtors,  provided  ^e  executions  have  been  regularty  and  succes- 
sively issued,  so  as  to  ccmtinue  the  lien  upon  the  property.  In  that 
case,  the  execution  under  which  the  property  was  sold  issued  and  was 
tested  after  the  death  of  the  judgment  debtor,  but  the  sale  under  it 
related  to  the  lien  acquired  by  the  first  execution ;  hence,  there  was 
no  necessity  to  issue  a  scire  facias.  If  the  judgment  creates  the  Ken, 
and  if  a  sale  made  under  it  relates  to  the  judgment,  as  it  unquestionably 
does,  the  principle  which  was  asserted  m  Collingsworth  v,  Horn 
must  necessarily  and  inevitably  apply ;  and  if,* in  the  one  case,  there 
was  no  necessity  for  a  scire  facias^  or  if  the  execution  without  it 
was  only  voidable,  there  cannot  be,  upon  principle,  any  reason  vfhy 
it  should  be  required  in  the  other. 

I  am  aware  there  are  a  few  cases  which  hold  the  contrary  doc- 
trine, and  decide  that  the  sale  is  utterly  void.  Some  of  these  cases 
will  be  found,  upon  examination,  to  be  based  upon  statutory  pro- 
visions ;  others  profess  to  be  founded  on  the  principles  of  the  com- 
mon law,  which  principles,  however,  I  wiU  respectfully  attempt  to 
show,  were  misapplied  by  the  judges  who  decided  those  cases. 

The  cases  relied  on,  as  establishing  the  position  that  the  sale  in 
this  case  is  void,  are  Woodcock  v.  Bennett,  1  Cowen's   Rep. 
711  ;   9  Wendell,  452  ;    10  Wendell,  211 ;  1  Yerger's  Rep.  40; 
10  Yerger's  Rep.  320;   16  Mass.  Rep.  191  ;   20  Johns.  Rep.  * 
106  ;  Taylor's  North  Carolina  Reports,  261 . 

The  cases  in  9  and  10  Wendell  are  founded  upon  the  authority 
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df  Woodcock  «.  Bennett,  1  Co  wen.  The  latter  case  settled  the 
law  in  New  York,  and  the  subsequent  decisions  were  governed  bf 
ks  authority.  If  the  case  in  1  Cowen  cannot  be  sustained,  it  must 
fidl,  and  consequently  those  which  are  founded  on  it  must  fall 
with  it. 

0 

The  case  of  Woodcock  v.  Bennett  contains  all  the  supposed 
principles  of  the  common  law  relied  on  to  sustain  the  position  that 
the  sale  in  this  case  is  void  ;  hence,  if  it  cannot  be  supported, 
neither  of  the  other  cases  can  be. 

In  that  case,  a  judgment  was  rendered  against  two  persons ; 
after  the  death  of  one  of  them,  an  execution  was  issued  and  was 
levied  on  the  lands  of  both,  and  the  lands  of  both  were  sold.  The 
court  decided  that  the  judgment  was  a  ^charge  on  the  realty  and 
did  not  survive,  as  it  would  have  done  if  the  execution  had  been 
ag^iinst  the  personalty,  and  they  decide,  as  the  execution  issued 
against  and  was  levied  on  the  land  of  the  deceased  after  his  death 
without  revival,  tiie  sale  was  void. 

The  court,  in  the  outset,  assume  the  position  that  the  execution 
was  void  because  it  issued  after  his  death.  They  say  (see  page 
733),  ^^  The  question  here  will  be  whether  the  execution  was  not 
necessarily  void  at  the  time  it  issued,  masmnch  as  it  directs  a  sale 
of  a  defendant's  propirHf  who  wob  not  th$n  in  exMeiiee,  without 
first  calling  on  the  representatives  to  whom  the  property,  if  he  had 
any,  must  have  passed,  and  who,  bebg  strangers  to  both  judgment 
and  execution,  had  no  day  in  court,  to  show  that  the  process  was 
either  void  or  voidable." 

The  principle  assumed  hare  is,  that  an  executbn  which  issues 
after  the  death  of  a  party  is  void,  because  it  directs  the  property 
of  a  dead  man  to  be  sold,  and  because  the  representatives  ought 
to  have  a  day  in  court  to  contest  it.  I  think  this  is  not  so,  where 
either  the  execution  or  the  judgment  binds  the  property  in  the 
hands  of  the  heir  or  executor.  In  extonm^  it  overturns  a  series  of 
adjudged  cases,  from  the  time  of  Lord  Coke  to  tMs  time.  By  the 
common  law,  personal  property  is  bound  by  the  test  <^  the  execu* 
tibn,  and  it  is  settled  that  an  execution  wluch  issues  after  a  man's 
death,  but  tested  b^cMre,  may  be  executed  and  the  proper^  sold 
without  making  the  personal  representatives  parties.  Bee  Fleet* 
wood's  case,  8  Coke's  Rep.  171 ;  Audley  v.  Habey,  Cro.  Car. 
148  ;  4  Watts,  369,  and  authorities  cited.  The  ground  upon  wfaidk 
these  cases  were  decided  was,  that  the  goods  were  bound,  and  the 
sheriff  had  a  ri^t  to  seise  tbrnn  in  the  hands  of  a  purchaser  or  ad» 
nunistrator ;  and  yet,  the  reason  given  by  the  court,  in  the  case  in 
Cowen,  —  to  wit,  ^^  that  it  issued  after  his  death,  without  revival^ 
against  the  representatives,  and  directs  the  sale  of  a  defendant's 
proper^  who  was  not  then  in  existence,"— would  equaUy  apply, 
and  deieat  this  execution.  Why  does  it  not  defeat  it  ?  Because 
the  property  was  bound  by  it  before  the  death,  and  the  death 
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therefore  cannot  be  noticed ;  a  farHorij  if  the  real  property  is 
boimd  by  the  jadgment  before  bb  death,  it  may  be  sold,  altboc^ 
the  execution  issued  afterwards. 

Again,  the  court  says  (same  page) ,  —  ^^  The  general  rule  is,  that, 
where  any  new  penon  is  to  be  better  or  wcHrse  by  the  execution, 
there  must  be  a  scire  facias.^^  Although  this  is  a  general  nde,  it 
does  not  apply  where  the  property  in  the  hands  of  the  new  person 
is  boundy  eUher  by  the  judgment  or  the  execution.  If  a  judgmrait 
debtor  'aliens  the  property  bound  by  the  judgment  or  the  execution, 
must  hb  alienee  be  made  a  par^  by  ecirt  facias}  Surety  not. 
Yet  he  is  a  new  person,  and  nis  mterest  is  sJfected  by  the  execu* 
tion.  Why  is  it  not  necessary  ?  Because  the  judgment  bound 
the  properly.  So,  wha'e  an  executicm  is  tested  before  the  death, 
but  issued  afterwards,  the  executor  is  a  new  parUr ;  he  is  affected 
by  the  execution,  yet  it  need  not  be  revived  acamst  him,  because 
the  property  in  hb  hands  is  bound  by  a  lien  which  existed  prior  to 
the  death  of  hb  testator.  The  truth  is,  new  parties  are  only  re^- 
quired  to  be  proceeded  against  where  neither  the  judgment  nor  the 
execution  binds  the  property  m  their  hands,  but  which  property 
nevertheless  must  be  appropriated  to  the  pa3rment  of  the  judgment 
or  execution.  For  instance,  assets  in  the  hands  of  an  executor 
must  be  appropriated  to  pay  the  testator's  debts.  If  there  b  m 
judgment,  but  no  execution  issued  and  tested  in  the  lifetime  of  the 
testator,  the  goods  are  not  bound  ;  a  sale  by  the  executor  would 
pass  the  title  ;  in  such  cases  a  scire  facias  b  necessary  to  have  ex* 
ecution  of  the  Judgment.  Not  so  where  the  execution  is  tested  in 
the  lifetime  of  the  testator ;  there  the  goods  are  boiind  without 
any  direct  proceeding  against  tlie  executor. 

But,  it  b  again  said,  the  scire  facias  is  necessary,  because  the 
new  party  may  show  the  judgment  had  been  paid  or  released,  or' 
satisfied.  The  same  reason  would  apply  wh^  execution  issued 
after  the  death,  but  was  tested  before.  The  Judgment  m  the  latter 
case  might  have  been  paid,  as  well  as  in  the  fermer.  If  the  judge- 
ment has  been  paid,  the  jemedy  in  such  case  for  the  executor  or 
heir  is  to  supersede  the  execution  and  stop  the  sale ;  yet,  if  tins 
was  not  done,  the  sale  itself  would  be  absolutely  void,  even  as  to  a 
bonifide  purchaser,  because,  the  judgment  being  paid,  the  sheriff 
had  no  authority  to  seU.  2  Hill's  Kep.  566  ;  Wood  v.  Colvin, 
and  cases  cited  in  page  567. 

In  cases  where  a  scire  facias  b  necessary,  if  it  does  not  issue, 
the  execution  is  only  erroneous.  It  b  as  necessary  to  issue  a 
tct.  fa.  if  there  has  been  no  execution  issued  withm  a  year,  as 
where  the  party  has  died.  Yet  if  it  does  issue  without  a  «ct./a., 
it  is  not  void,  but  voidable. 

The  court,  1  Cowen,  739,  says,  the  reason  of  thb  is,  that  in  the 
former  case  there  b  a*  party  alive  who  can  avoid  it,  —  in  the  latter 
case  there  is  not ;   and  say  the  court  in  the  former  case,  the  law 
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p^iaits  die  pkmtiff  to  issue  it,  sdbject  to  be  defetted  oa  the  ap» 
plication  of  tbe  defeDdant,  but  in  the  latter  ease  the  act  of  issuing 
the  execution  b  not  warranted  by  law. 

Tbe  cttvt  here  take  for  granted  the  very  thing  in  dispute.  It 
is  as  much  against  kw  to  issue  an  execution  without  a  set.  fa*y 
after  the  year  and  day,  as  it  is  to  issue  it  aft«r  the  death  of  the 
party.  In  both  ci»es,  the  execution  may  be  avoided;  in  the  first 
000  by  tbe  party  himself,  — in  the  latter,  if  lened  on  the  goods, 
by  the  executor,  or  on  the  land,  br  the  heir  or  his  guardian,  or  by 
the  terre-tenant.  The  lev^  m^th  cases  notifies  them  of  the  pn>> 
eeeding.  The  court  is  mistaken,  I  apprehend,  in  supposing  there 
is  a  party  to  avoid  in  the  first  case  and  not  in  die  last.  For  sure- 
ly tbe  executor,  heir,  and  terre-tenant  are  {xivies  in  law  and  may 
avoid  it.  The  disdnctton  takoi  by  the  court  b  therefore  ui^ 
sound. 

The  comt  cite  2  Satmders,  6,  N.  1,  and  advert  to  many  cases 
te  show  that,  wtere  bars  or  terre-tenants  are  proceeded  against, 
•ctre/seiot  b  necessary.  But  these  cases  do  not  decide  that  tbe 
execution  b  veid,  if  bsued  without  it,  for  the  question  arose  upon 
wr^  of  error,  cnr  motions  to  quash.  The  books  also  say,  a  ni. 
/a.  b  necessary  where  no  execudon  has  bsued  within  a  year  fron 
the  roidiuon  of  the  jud^ent,  yet  if  it  does  issue,  they  also  say  it 
b  only  erroneous,  not  void.  In  all  or  nearly  all  the  cases  cited 
by  the  court,  where  it  b  said  a  «ct.  /a.  may  or  must  issue,  the 
question  was  not  whether  it  was  void,  if  the  execution  did  issue 
without  it,  but  merely  whether  the  process  should  be  avoided  or 
set  aside. 

Tbe  court  cite  the  bill  of  rights  of  New  York,  ^^  that  no  person 
shall  be  put  out  of  hb  freehold  or  lose  hb  goods,  unless  he  be 
^brought  to  answer,"  &c.  &c.  And  they  tfaiiK  this  provbion  re* 
qwes  in  all  instances  a  sd.  fa. 

Thb  might  be  true,  if  the  goods  or  lands  belonaed  absolutely  to 
tbe  assignee  or  representadve  of  the  ludgment  debtor,  but  as  they 
take  the  land  or  goods  subject  to  the  iudgment  lien,  which  lien 
takes  eflfect  not  from  the  sale,  but  from  the  rendition  of  the  judg- 
ment, the  ^>ods  never  were  in  contemplation  of  law,  after  the  sale, 
dieir  goods  or  lands.  The  same  argument  would  defeat  a  sale  of 
Imd  or  goods  actually  levied  on  before  the  parties'  death,  but  not 
sold  ;  so  it  would  compel  a  9ci.  fa,  to  issue  if  the  judgment  debtor 
sold  the  land  after  the  rendition  of  die  judgment,  but  before  a  sale 
under  it,  for  the  land  b  as  much  the  property  of  the  alienee,  in 
such  case,  as  it  is  of  the  heir,  after  the  ancestor's  death. 

The  court  then  proceed  to  show  that  the  New  York  act,  which 
gives  a  remedy  to  the  purchaser  of  lands  who  is  evicted  on  ac- 
count of  irregularity,  &c.,  in  tbe  judgment,  sustains  the  view  pre- 
viously taken  by  the  court.     Thb  it  is  not*necessary  to  examine. 

This  case,  m>m  1  Cowen,  was  cited  upon  the  argument  of  the 
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oftse  in  4  Watts's  Rep.  367,  md  I  thbk  the  opinioa  of  the  coot 
in  that  case  b  a  complete  answer  to  it. 

The  case  relied  upon,  from  20  Johns.  Rep.  106,  presented 
merely  the  qnestioB  \iiiiether  it  was  erroneous  to  proceed  bjr  act. 
/a.  against  some  of  the  terre-tenams,  without  joining  all.  The 
court  decided  it  was  necessary  to  proceed  against  all.  It  was  the 
ease  of  a  writ  of  error  prosecuted  by  some  of  the  defendants,  and 
the  observations  of  the  court  only  apply  to  the  case  before  than. 
The  case  simply  decides  it  to  be  erroneous.  The  question, 
whether,  if  a  sale  had  been  made  without  mre/ocuu,  it  would  be 
void,  was  not  raised  by  the  record. 

The  cases  in  9  and  10  Wendell  follow  the  authority  in  1 
Cowen,  and  such  no  doubt  is  now  the  law  of  New  York,  bat 
these  decisions,  as  I  have  shown,  not  bemg  founded  on  princifde, 
and  being  partly  founded  on  a  statute  of  New  York,  are  no  co&* 
troUii^  authority  for  other  courts. 

The  cases  cited  from  Tennessee  and  North  Carolina  have  no 
application.  The  lien  of  the  judgment  obtained  again^  the  an- 
cestor, in  both  those  States,  is  quuified  by  the  act  of  1784,  or  by 
the  construction  put  on  it  by  the  courts.  It  is  held,  under  this 
act,  that  the  lien  of  the  judgment,  or  rather  the  judgment  itself, 
cannot  be  enforced  after  the  death  of  the  ancestor,  until  the  p^- 
sonal  estate  is  proceeded  against  and  the  plea  of  yiiUy  administered 
found  in  favor  of  the  personal  representative.  Boyd  9.  Arm- 
strong's Heirs,  1  Ycrger,  40 ;  Gilmer  v.  Tisdale,  1  Yerger,  285; 
Peck  ».  Wheaton,  M.  &  Yeiger's  Rep.  363. 

The  case  of  Boyd  v.  Armstrong's  Heirs  admits,  if  the  sale 
passed  the  right  before  the  death  of  the  ancestor,  it  would  be 
valid.  Judge  Haywood  dissented  in  that  case,  notwithstanding 
the  act  of  1784.  And  afterwards,  in  the  case  of  Preston  v.  Sur- 
goine,  in  Peck's  Reports,  the  court  decided  (Judge  White  dis- 
senting) ,  that  if  an  execution  issued  after  the  death  of  the  ancestor, 
but  within  a  year  from  the  rendition  of  the  judgment,  the  lands 
were  bound  and  might  be  sold,  without  a  set.  fa.  against  the  heirs* 

In  the  case  of  Overton  v.  Perkins,  10  Yerger^s  Rep.  328,  the 
execution  did  not  issue  for  several  years  after  the  judgment.  The 
land,  in  the  mean  time,  had  been  sold  by  the  judgment  debtor,  in 
his  lifetime,  to  Perkins,  and  by  the  Tennessee  act  of  1799,  the 
lien  of  the  judgment,  as  to  purchasers,  only  exists  for  a  year. 

The  case  from  Taylor's  North  Carolina  Reports  seems  not  to 
have  been  examined,  and  in  North  Carolina  it  has  been  decided 
(see  2  Murphy,  45),  that  if  a^.  fa.  is  issued,  instead  of  an  tUgUj 
the  lands  are  only  bound  as  goods  and  chatteb  are  bound  by  the 
common  law. 

The  case  cited  from  16  Mass.  was  decided  upon  the  princi- 
ple, that,  in  Massachusetts,  an  extent  or  sale  did  not  relate  by  fic^ 
lion  to  the  time  of  the  judgment. 
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In  the  case  cited  hj  me  from  13  Peters,  the  party  died  after 
a  decree  ordering  the  land  to  be  sold,  but  before  sale.  The  sale 
was  made  without  revival,  and  it  was  held  to  be  valid.  This 
case,  and  those  previously  cited  by  me,  completely  overturn  the 
reasoning  of  the  court  in  16  Mass.  Rep.  191,  and  &e  other  cases 
relied  on. 

I  conchde,  therefore,  as  the  judgment  was  rendered  a^unst 
Judge  Hitchcock  by  the  Supreme  Court  of  Alabama,  in  June, 
1838,  and  as  the  mortgage  to  Cowperthwaite  and  others  was  made 
in  July,  1838,  the  sale  under  the  judgment  vested  the  title  in  the 
lessor  of  the  plaintiff,  and  he  is  entitled  to  recover. 

The  next  question  is,  whether  the  injunction  obtained  by  Judge 
Hitchcock,  which  was  afterwards  dissolved,  destroyed  the  hen. 

It  is  a  general  principle,  that  a  lien  once  created  continues  until 
aoCnal  payment,  unless  forfeited  by  some  act  of  the  party  in  whose 
favor  it  is  created.  Rankin  v.  Scott,  12  Wheaton's  Rep.  177  ; 
Darrington  v.  Borland,  3  Porter's  Rep.  35  ;  Overton  v.  Perkins, 
Martin  &  Yerger's  Rep.  367. 

An  act  winch  merely  suspends  proceedings  on  a  judgment  does 
not  destroy  the  lien  of  the  judgment.  Tayloe  v.  Thomson,  5 
Peters's  Rep.  358. 

It  seems  to  be  a  settled  rule,  that  the  act  of  the  opposite  party, 
or  the  act  of  the  law,  shall  never  affect  the  right  of  a  third  person. 
6  Co.  Rep.  87;  1  Co.  Rep.  102,  o,  105,  6,  106,  6  ;  Lusk  v. 
Ramsey,  3  Mumford's  Rep.  417  ;  18  Johns.  Rep.  311,  363. 

The  rights  of  the  plaintiff  at  law,  after  a  dissolution  of  the  m- 
junction,  stand  upon  the  same  ground  thejr  did  when  it  issued. 
Martin  and  Yerger's  Rep.  373,  and  cases  cited  by  Judge  Catron, 
i]}  delivering  the  opinion  of  the  court  in  that  case.  See  also  the 
argument  of  Judge  Haywood,  1  Haywood's  Rep.  60,  61,  62. 

The  precise  point  was  ably  mvestigated  and  decided  by  Judge 
Catron  in  Overton  v.  Perkins,  Martin  &  Yerger's  Rep.  370.  ^ 

The  case  cited  by  the  defendants  in  error,  from  1  Mmer's 
Alabama  Reports,  was  not  a  decision  of  the  court ;  it  was  a  mere 
dictum.  Besides,  it  was  a  case  of  personal  property,  which  was 
not  bound  by  the  judgment,  but  was  only  bound  from  delivery 
of  the  execution  to  the  sheriff.     It  may  be  that,  on  account  of  the 

{erishable  nature  of  personal  property,  the  lien  may  be  destroyed 
y  the  injunction.  In  the  case  of  land,  it  is  the  judgment  which 
binds  and  creates  the  Ken  in  Alabama,  and  in  such  case  the  injunc- 
tion suspends,  but  cannot  destroy,  the  lien.  See  3  Porter's  Rep.  35. 
The  case  of  "Winston  v.  Rives,  4  Stewart  &  Porter,  269,  is  also 
cited  to  show  that  the  lien  is  destroyed.  This  case  does  not  decide 
the  point.  The  judge,  arguendo,  takes  it  for  granted  that  the  law  is 
80.  It  was  also  a  case  where  personal  property  was  levied  on. 
The  case  in  fact  only  decides  that  a  second  writ  of  error  bond 
discharged  the  sureties  in  the  first,  because  they,  as  sureties,  were 
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prevented  by  the  8vp€ned$a$  from  assertiiig  a  r^t  die  law  genre 
them,  to  wit,  to  have  die  judnnenC  against  their  prmcipal  executacL 
The  sureties  might  for  this  have  been  discharged,  and  the  lien  of 
the  judgment  remain  unimpaired  as  to  the  principal. 

The  law  is  settled,  that  a  judgment  lien,  wUch  is  a  mere  security 
of  record  for  the  debt,  is  not  merged  or  extinguished  by  anodier 
security  which  is  not  of  a  higher  character.  A  judgment  founded 
on  a  judgment  does  not  extmguish  die  first  judgment.  If  a  jud^ 
ment  were  obtaked  on  the  injunction  bond,  it  would  not  extmgiush 
die  original  juc^meat.  Andrews  v.  Smith,  9  WendeU,  53  ;  Jack- 
son V.  Shaffer,  11  Johns.  Rep.  613;  Tayloe  v.  Thomson,  5 
Peters,  358. 

But  what  is  the  ground  of  die  dictum  m  the  case  in  3  Porter,  145, 
and  4  Stewart  &  Porter,  360  ?  It  is  that  the  injunction  brad  is 
eiven  to  pay  and  satisfy  the  debt  or  judgment  according  to  Isw. 
if  diere  is  no  bond,  or  it  is  a  forgery,  or  if  it  is  conditioned  for  the 
payment  of  costs  and  damages  only,  and  not  for  the  payment  of  the 
judgment,  or  if  the  mjunction  issues  without  a  bond,  then  and  hi 
either  of  these  cases  the  lien  of  the  judgment  is  not  discharged, 
even  if  the  law  should  be  as  stated  by  the  judge  in  these  cases, 
because  he  has  not  got  the  substitute  for  the  lien,  to  wit,  a  bond 
and  security  to  pay  his  judgment.  The  condition  of  the  injunction 
bond  executed  in  this  case  by  Judge  Hitchcock  and  his  surety  ia 
only  to  pay  the  damages^  &c.,  not  the  judgment;  consequently, 
according  to  these  cases,  the  lien  is  not  discharged. 

The  levy  of  the  execution  on  the  land  of  James,  the  surety  of 
Judge  Hitchcock  in  the  writ  of  error,  does  not  affect  the  lien  of  the 
judgment,  because  the  levy,  being  on  real  estate,  was  no  satisfac- 
tion of  the  judgment.  Hogshead  v.  Carruth,  5  Yerger's  Rep.  237  : 
Shepperd  v.  Rowe,  14  WendeU,  260.  And  because,  if  the  principfi 
had  property,  it  was  the  duty  of  the  sheriff  to  abandon  that  levy,  and 
levy  on  the  proper^  of  the  principal.  Aikin's  Digest,  164.  The 
surety,  in  fact,  could  have  stopped  the  sale,  or,  if  the  land  was  sold 
to  satisfy  the  judgment,  he  still  could,  according  to  the  Alabama 
law,  have  issued  an  execution  on  the  judgment  for  his  own  benefit, 
and  sold  the  property  of  the  principal.  3  Stewart  &  Porter,  345  ; 
4  ibid.  277.  Moreover,  the  mjunction  prevented  it  from  being  sold, 
and  after  the  injunction  was  dissolved,  it  was  the  duty  of  the  sherijBT 
to  levy  on  the  property  of  the  principal. 

For  the  above  reasons,  and  upon  the  above  authorities,  it  is  con* 
fidendv  believed  the  judgment  of  the  court  above  ought  to  be  re*> 
versecf. 

Mr.  CrUtendinj  after  reading  the  above  argument,  proceeded 
with  his  own. 

The  question  is,  as  to  the  validity  of  die  sheriff's  sale.  If  it 
was  erroneous,  it  can  only  be  set  aside  upon  a  direct  motion  to  that 
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effect,  ttid  not  tried  in  a  collateral  action.  Was  it  void,  eonyeying 
no  tide  whatever  ?  The  authorities  shoW|  that  if  execution  issues 
after  a  year  and  a  day,  it  is  only  vcndable.  What  essential  differ- 
ence is  there  between  that  case  and  where  it  issues  after  deadi  i 
In  neither  are  the  parties  precluded  from  lowing  payment.  It  is 
said  that  injustice  may  be  done ;  but  how  can  a  loss  by  forced  sales 
occur  any  more  when  execution  issues  after  the  death  of  a  de- 
fendant than  when  it  issues  after  a  year  and  a  day?  Sufficient 
notice  is  given  b  both  cases  by  the  shenff 's  going  upon  the  property » 
taking  possession,  and  advertising.  Is  hardship  a  sufficient  reason 
for  setting  aside  a  legal  process  ?  Must  the  law  guard  against  pos- 
sibiliues,  and  is  not  an  injury  done  to  creditors  by  annullbg  the 
sale  ?  Are  sales,  fairly  made,  to  be  declared  null  and  void,  upon 
the  bare  suspicion  that  a  wrong  may  be  done  ?  When  a  lien  is 
created  by  the  judgment,  it  is  as  if  public  proclamation  were  made 
that  the  property  is  bound  by  that  judgment.  If  so,  to  pursue  it 
after  the  death  of  the  defendant  is  only  lo  adopt  the  analogous 
practice  of  a  court  of  chancery,  and  consider  it  a  proceeding  in  rem. 
This  court  has  gone  further  than  any  other  in  giving  effect  to  sales 
made  uoder  judicial  authority.  When  a  judge  has  declared  what 
shall  be  done,  ought  not  courts  to  enforce  it  ?  Bidders  are  encour* 
aged  to  purchase  at  sales  thus  made,  and  the  principle  promotes 
the  public  benefit.  A  purchaser  ought  not  to  be  bound  to  know 
whedier  a  party  is  dead  or  not.  It  is  an  extrinsic  fact.  The 
sherifT  may  not  know  it  himself ;  the  party  may  have  gone  abroad. 
If  the  question  were  a  new  one,  no  good  reason  can  be  given  why 
the  law  should  be  so.  The  heirs  of  the  party  have  not  come  for^ 
ward  to  set  the  execution  aside,  but  the  question  has  arisen  in  a 
collateral  action.  Injustice  must  certainly  be  done  by  deciding  in* 
dne  way,  and  in  the  other  there  exists  a  possibility  of  its  happeniif 
in  some  manner  which  is  untold  and  uncomplained  of.  The  case 
of  Speer  v.  Sample,  4  Watts,  367,  is  directly  in  point,  and  so  is 
that  of  Collingsworth  v.  Horn,  4  Stewart  &  Porter,  237. 

But  it  is  said  b^  the  other  side,  that  the  lien  of  the  judgment  was 
destroyed  by  the  injunction  bond.  On  the  dissolution  of  an  injunc* 
tion,  the  party  stands  exactly  where  he  did  before  it  was  issued. 
Supposing  the  bond  to  be  perfecdy  good,  yet  is  there  great^  delay 
in  suing  upon  it,  and  in  this  case  it  is  only  to  cover  damages. 

An  injunction  does  not  annul  a  judgment,  but  only  restrains  a 
party  from  proceeding.  It  b  only  a  supersedeas^  a  temporary  sus- 
pension of  the  rights  of  the  party.     1  Martm  Sl  Yerger,  367. 

Jifr.  Clement  CoXy  for  defendants  m  error. 

The  points  raised  in  the  first  bill  of  exceptions,  relating  to  the 
admission  of  the  present  parties  to  the  suit,  have  not  been  argued 
by  the  learned  counsel,  and  are  therefore  presumed  to  be  aban« 
doned.    (Mr.  Crittenden  remarked,  that  he  did  not  formally  abandon 


TO  SUPREME   COURT. 

H  Erwin't  Lessee  v.  Dundas  et  ai 

the  pc»nt8,  but  did  not  argue  them.)  Mr.  C0x  said,  in  such  case, 
he  would  not  argue  tfaem  either. 

The  remaining  point  m  the  case  was  this.  That  the  sheriff's 
sale,  under  which  the  plaindff  claimed,  and  the  deed  from  the 
shenff,  and  the  writs  and  proceedii^  upon  which  they  were  founded, 
were  irregular  and  void,  and  conveyed  no  tide,  and  the  plaintiff 
was  not  entided  to  recover  in  the  acti(m« 

The  sheriff's  sale  was  void  for  two  reasons. 

1st.  The  injunction  bond  destroved  the  lien  of  the  judgment. 

2d.  The  execution  was  wrongfully  issued  without  a  previous  scire 
facias. 

1.  The  record  shows  how  the  injunction  was  granted  and  bond 

?*ven.  We  have  a  right  to  presmne  that  they  foUowed  the  statute, 
'here  were  three  judgments  against  Hitchcock,  one  in  the  court 
below,  one  in  the  Supreme  Court,  and  one  in  chancery ;  and  two 
judgments  against  hb  sureties  ;  namely,  one  against  James  and  one 
tgainst  Crambrd.  All  five  of  these  were  alive  at  once,  according 
to  the  doctrine  contended  for  by  the  other  side.  But  it  is  against 
the  pcdicy  of  the  law  to  countenance  muldplied  securiues  Tor  a 
single  debt.  The  law  does  not  favor  dormant  liens,  which  tie  up 
property.  These  are  the  principles  of  the  common  law  and  of  the 
statutes  of  Alabama.  The  legislature  and  courts  of  that  State 
have  adopted  them.  A  lien  of  a  judgment  upon  lands  arises  from 
the  Statute  of  Westminster  2d,  giving  an  elegit. 

1  Brock,  170,  establishes  that  where  di^e  is  a  senior  judg- 
ment with  a  stay  and  a  junior  judgment  without  a  stay,  the  latter  is 
preferred.  See  also  2  Brock,  252 ;  4  Peters,  124 ;  3  Alab. 
Rep.  560 ;  4  Alab.  Rep.  735-739. 

This  policy  runs  through  many  of  the  laws  of  Alabama.  Thus, 
where  a  senior  creditor  has  the  debtor  in  execudon  under  a  ca.  sa!j 
the  debtor  may  dispose  of  his  property  to  a  junior  creditor,  and 
this  without  the  ca.  sa.  superseding  the  hen.  Aikin's  Digest,  159, 
160. 

Also,  if  there  be  doubt  m  the  mind  of  the  sheriff,  he  may  require 
a  bond  of  indemnity.  If  a  junior  creditor  gives  such  a  bond,  and 
the  senior  creditor  refuses,  the  sheriff  may  legally  sell  and  satisfy 
the  junior  creditor.     Aikm's  Digest,  166,  167. 

So,  where  a  senior  creditor  lays  bv  for  a  long  time,  the  junior 
creditor  may  enforce  his  lien.  4  Alan.  Rep.  543,  750 ;  1  Hay- 
wood, 72. 

So,  a  junior  creditor  is  preferred  if  he  sells  before  a  senior, 
although  the  latter  takes  out  a  series  of  execudons.  Aikin's  Dig. 
156,  and  a  corresponding  principle  at  162.  A  lien  of  an  execu- 
tion was  held  to  be  destroyed  by  an  injunction.  Miner's  Alab. 
Rep.  373. 

Where  there  is  a  series  of  appeals,  each  one  acts  as  a  merger  of 
the  preceding  ones.     4  Stewart  &  Porter,  269. 
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The  siuneties  id  an  appeal  bond  are  discharged  by  new 
ben^  ghren  in  a  higher  court.  4  Stewart  &  Porter,  275  ;  3  Por- 
ter, 138,  153;  Wiswell  v.  Monroe,  4  Alab.  Rep.  9  ;  4  Alab. 
Rep.  543,  735. 

2.  The  execution  was  wrongfiilty  issued. 

Erroneous  executicms  are  voidable' where  there  is  a  party  in 
court  to  avoid  them  ;  but  where  there  is  no  such  JP^fty,  they  are 
vmd.  There  a^e  numerous  authorities  for  this.  Fitzherbert,  N. 
B.  267,  597,  where  an  elegit  was  said  to  be  void,  when  issued  after 
the  death  of  the  party,  without  a  m.  fa. ;  Orlando  Bridgman's 
Rep.  464  ;  7  Bac.  Abr.  138,  tit.  Scire  Fac%a$y  C,  4  ;  1  SalkeU, 
319 ;  2  Ld.  Raym.  768  ;  2  Saunders,  6,  note  1  ;  6  T.  R.  368  ; 
Bin^iam  on  Ex.  121;  Chitty's  General  Practice,  522.  American 
decisions :  1  Cowen,  711,  739 ;  10  Wend.  206 ;  20  Johns.  156 ; 
16  Mass.  Rep.  191,  193 ;  10  Yerger,  328  ;  1  Yerger,  40. 

Personal  estate  is  held  to  be  the  fund  first  applicable  to  debis, 
and  real  estate  is  only  to  be  reached  in  the  mocle  therein  pointed 
out.     Aildn's  Dig.  151,  154,  156;  Clay's  Digest,  191. 

The  case  m  4  Stewart  &  Porter,  237,  has  been  cited  on  the 
other  side,  in  which  it  is  said  that  such  an  execution  is  only  void- 
able. But  it  is  an  obiter  dictum^  and  relies  on  13  Johnson,  which 
has  been  overruled  by  the  cases  in  Cowen  and  Wendell ;  and  even 
the  case  in  4  Stewart  &  Porter  says,  at  page  249,  that  it  would  be 
different  if  third  parties  were  involved.  4  Colnyn's  Dig.  250,  tit. 
;,  F  ;  3  Alab.  Rep.  254. 


Mr.  Sergeanty  on  the  same  side. 

This  is  a  question  to  be  settled  by  authority.  What  is  the  law 
of  Alabama  on  the  subject  ?  Many  cases  have  been  cited,  but  the 
latest  of  all  has  not,  namely,  6  Alab.  Rep.  657.  The  case  in  4 
Watts  was  decided  upon  principles  peculiar  to  Pennsylvania  law. 
{Mr,  S.  here  commented  upon  this  case.)  But  what  is  the  law 
of  Alabama  ?  The  case  in  4  Alab.  Rep.  735,  was  decided  m 
January,  1843,  and  the  present  case  was  tried  in  the  Circuit  Court 
in  the  following  March.  The  same  counsel  who  were  employed 
in  the  case  in  4  Alab.  Rep.  were  engaged  in  this  one,  and  even 
the  title  was  the  same  in  both,  for  it  was  Erwin's  tide,  though 
in  another  form.  The  subject  of  controversy  was  this  very  tide, 
and  all  the  cases  were  quoted. 

It  is  difficult,  if  not  impossible,  to  see  how  the  court  could  hare 
decided  as  they  did  without  deciding  the  precise  point  that  the  lien 
of  the  judgment  was  destroyed.  It  is  a  strictly  local  law.  The 
judge  who  tried  this  case  in  the  court  below  had  before  him,  in 
nmnuscript,  the  decision  of  the  highest  court  in  the  State,  and  it 
was,  in  effect,  an  appeal  from  that  court  to  the  Circuit  Court  of 
the  United  States.  The  defect  in  the  argument  of  Mr.  Yerger  is, 
that  it  does  not  inquire  what  the  law  of  Alabama  actually  is,  but  what 
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it  ought  to  be  according  to  the  principles  of  the  comoKXi  law. 
We  need  not  foUow  the  distinction  between  a  levy  upon  real  and 
personal  property,  although  it  is  obvious*  When  a  levy  is  made 
on  personal  property,  the  sheriff  becomes  the  owner,  and  it  is  hard 
to  say  when  he  may  not  sell  it.  But  in  land,  he  acquires  no  own* 
ership. 

Was  the  execution  wrongfidly  issued  ?  The  general  rule  of 
law  is,  that  there  must  be  two  parties.  In  1  Howard,  282,  286^ 
this  court  said  that  an  execution  was  void  which  had  been  issued 
under  a  decree.  That  case  came  up  from  Alabama,  and  the  de- 
cision was,  therefore,  upon  the  law  of  Alabama.  Why  should 
a  sheriff  sell  the  property  of  a  dead  man  without  giving  notice  to 
those  concerned  ?  What  a  chance  for  rogu^  and  fraud  i  It  is 
said  on  the  other  side  that  the  execution  is  only  voidable.  Bul^ 
who  is  to  avoid  it  ? 

JUr,  Crittenden^  for  plaintiff  m  error,  in  reply. 

We  insist  that  the  executicm  is  not  void,  but  only  voidable.  It 
is  admitted  that  the  judgment  was  a  lien.  Some  cases  say  that 
where  an  execution  is  begun,  and  then  the  party  dies,  the  execu- 
tion goes  on ;  that  the  property  is  in  the  custody  of  the  law. 
That  is  reasonable  doctrine,  and  avoids  litigation.  A  sci.  fa,  is 
often  more  troublesome  than  the  original  suit.  It  is  possible  that 
some  new  defence  may  be  drawn  forth.  But  is  the  possibility  of 
this  to  overbalance  certain  wrong  on  the  other  side?  No  good 
reason  can  be  given  for  the  distinction  between  real  and  personal 
property ;  and  yet  it  is  admitted  that  a  sale  of  personal  property 
would  be  good.  Such  distinctions,  without  reason,  are  discredit- 
able to  law  and  to  science.  The  law  of  Alabama  makes  real  es- 
tate responsible  for  debts  equally  with  chattels.  The  case  oi 
Collingsworth  v.  Horn  covers  all  the  ground  of  this  case,  and  has 
not  been  overturned.  In  4  Alab.  Rep.  752,  the  court  say  they 
^'are  willing  to  leave  it  open  to  be  settled  when  it  shall  arise," 
and  yet  in  6  Alab.,  the  court  say  that  the  preceding  case  settles 
the  point.  They  seem  to  have  overlooked  the  fact  that  in  4  Alab. 
the  court  were  willins  to  leave  it  open.  Is  this  court  precluded, 
in  such  a  state  of  thmgs,  from  examinmg  a  question  upon  which 
there  has  been  such  vibration.  In  all  the  cases,  the  point  is  made 
to  rest  upon  the  common  law,  and  not  upon  the  statutes  of  Alabama. 

Mr.  Justice  NELSON  delivered  the  opmion  of  the  court. 

The  first  execution  issued  iq)on  the  judgment,  in  this  case,  was 
issued  on  the  18th  of  August,  1838,  during  the  lifetime  of  both  the 
defendants,  and  was  therefore  regular  and  valid  ;  but,  according  to 
the  return  of  the  sheriff,  a  levy  was  made  only  upon  the  property 
of  James,  the  surety,  and  was  abandoned  when  the  proceedings  at 
law  w^e  enjoined  by  the  bill  in  chancery.     We  may,  therefore, 
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lay  this  execution  out  of  the  case.  For,  although,  according  to 
the  law  of  Alabama,  when  an  execution  has  been  issued  during  the 
lifetime  of  a  defendant,  but  not  executed,  an  aliaa  or  pluries  nmj 
go  after  hb  death,  and  the  personal  estate  of  the  deceased  be  levied 
on  and  sold  to  satisfy  the  judgment,  for  the  reason  that  the  lien,  thus 
regularly  acquired  under  the  first,  is  continued  by  the  succeeding 
writs,  down  to  the  time  of  the  sale  ;  yet  it  appears  to  be  well  set- 
tled there,  that  the  practice  has  no  application  to  the  enforcement 
of  executions  against  the  real  estate  of  the  deceased.  Lucas  v. 
Doe,  ex  dem.  Price,  4  Alab.  R.  679,  N.  8.  ;  Masony  et  al.  v. 
The  U.  8.  Bank,  ib.  735  ;  and  Abercrombie  t.  Hall,  6  ib.  657. 

The  validity  of  the  plaintiff's  title,  therefore,  must  depend  alto- 
gether upon  the  execution  issued  on  the  l(>th  of  July,  1S40, 
nearly  one  year  after  the  death  of  Hitchcock,  under  and  by  virtue 
of  which  the  premises  in  question  were  sold  and  conveyed  to  him. 

At  common  law,  the  wnt  o{  fieri  facias  had  relation  to  its  teste, 
though  in  fact  issued  subsequently,  and  bound  the  goods  of  the 
defendant  from  that  date.  The  act  of  29  Car.  11.  (reenacted  in 
most  of  the  States)  took  away  this  relation  as  respected  the  rights 
of  boni  fide  purchasers,  and  confined  its  bmdine  efifect  upon  the 
goods  as  to  them  to  the  tnne  of  the  delivery  of  the  writ  to  the 
sheriff;  but  as  between  the  parties,  it  remained  as  it  stood  at 
common  law. 

One  consequence  of  this  relation  has  been,  that  if  the  execution 
can  be  regularly  tested  in  the  lifetime  of  a  deceased  defendant,  it 
may  be  taken  out  and  executed  against  his  goods  and  chattels  after 
Ins  death,  the  same  as  if  that  event  had  not  intervened. 

The  theoiy  or  fiction  upon  which  this  result  is  arrived  at  is,  that 
die  execution  is  taken  in  judgment  of  law  to  have  been  issued  at 
the  time  it  bears  date,  however  the  fact  may  have  been,  and  that  be- 
ing prior  to  the  death  of  the  defendant,  and  the  goods  being  bound 
from  the  teste,  or  presumed  issuing,  execution  upon  them  is  deemed 
to  have  commenced  in  the  lifetime  of  the  party,  and  being  an  entire 
thmg,  may  be  completed  notwithstanding  his  death. 

It  is  regarded  in  the  same  light  as  if  delivered  into  the  hands  of 
the  sheriff  and  the  goods  bound  in  the  lifetime  of  the  defendant, 
for  the  reason  the  officer  being  entitled  to  seize  them  at  any  time 
after  the  teste,  the  death  of  the  party  could  not  alter  the  right ;  and 
therefore,  though  the  execution  came  to  the  sheriff  after,  still  if  test- 
ed before,  his  death,  the  goods  may  be  seized,  in  whose  hands  soever 
they  may  be  found. 

In  illustration  of  the  extent  to  which  this  doctrine  of  relation  is 
carried,  we  may  add,  it  has  been  frequently  held,  that,  if  a  judg- 
ment 18  entered  in  vacation  against  a  defendant  who  died  the 
preceding  term,  an  execution  tested  on  a  day  in  the  said  term 
prior  to  the  defendant's  death  may  be  sued  out  without  a 
scire  facias }    for,   as  the  judgment,  signed  in  vacation  relates 
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to  and  is  considered  as  a  judgment  of  the  first  day  of  tUe  pre- 
ceding term,  and  as  the  execution  relates  to  the  judgment,  it  may,  in 
point  of  form,  be  considered  as  having  commenced  before  the  death 
of  the  defendant,  on  account  of  the  date  or  teste y  and,  of  course, 
upon  the  ground  above  stated,  being  an  entire  thing,  be  completed 
afterwards. 

There  are  numerous  authorities  establishing  this  view  of  the  case 
in  respect  to  the  enforcement  of  judgments  and  executions  against 
the  goods  or  other  personal  estate  of  the  defendant.  Gilb.  on  Ex. 
14,  J5  ;  Bing.  on  Ex.  135,  136,  190  ;  2  Tidd's  Pr.  1000,9th 
Lond.  ed.  ;  7  T.  R.  24  ;  6  ibid.  368. 

This  doctrine  of  relation  is  resorted  to  with  a  view  of  meeting 
and  avoiding  the  objection,  which  might  otherwise  be  alleged,  that 
the  rights  of  new  parties,  to  wit,  the  personal  representatives  of  the 
deceased,  would  be  affected  by  the  issuing  and  enforcement  of  the 
writ  upon  the  goods  after  the  death  of  the  defendant,  who  should 
be  called  in  and  made  parties  to  the  record  for  the  purpose  of  ena- 
bling them  to  interpose  a  defence,  if  any,  to  the  judgment.  For, 
upon  the  construction  given,  the  writ  is  regarded  as  having  been 
issued  in  the  lifetime  of  the  defendant  himself,  and,  inasmuch  as 
he  had  not  taken  any  steps  to  arrest  it  before  his  death,  no  good 
reason  could  be  given  for  the  interposition  of  his  representatives. 
They,  upon  the  view  taken,  were  not  new  parties,  nor  parties  at  all 
to  the  proceedings,  as  the  last  step  in  the  appropriation  of  the  goods 
to  the  satisfaction  of  the  judgment  had  been  taken  in  the  lifetime 
of  their  intestate. 

The  same  doctrine,  it  seems,  has  been  held  to  be  equally  applica- 
ble to  executions  aeainst  the  lands  and  tenements  of  a  deceascKl  de- 
fendant, and  therefore  an  elegit  bearing  teste  before  may  be  is* 
sued  after  his  death,  for  the  reasons  given  in  the  case  of  executions 
against  the  goods  and  chattels.     2  Tidd's  Pr.  1034,  9th  Lond.  ed. 

It  is  otherwise  as  respects  the  writ  of  extent  issued  against  the 
king's  debtor  ;  for,  as  that  cannot  be  antedated,  but  must  bear 
teste  on  the  day  it  issues,  it  can  only  be  issued  against  the  lands 
and  goods  in  the  lifetime  of  the  defendant.  Another  writ  issues 
in  case  of  his  death  to  the  sheriff  to  inquire  into  the  special  cirw 
cumstances  before  execution  is  enforced.  2  Tidd's  I'r.'  1049, 
1053,  1057. 

This  series  of  cases,  coming  down  from  the  earliest  history  of  the 
law  on  the  subject,  and  the  reasons  assigned  in  support  of  them, 
necessarily  lead  to  the  residt,  —  and  which  has  also  been  confirmed 
by  express  decision  in  all  courts  where  the  authority  of  the  com- 
mon law  prevails,  —  that  an  execution  issued  and  bearing  teste  af- 
ter the  death  of  the  defendant  is  irregular  and  void,  and  cannot  be 
enforced  either  against  the  real  or  personal  property  of  the 
defendant,  until  the  judgment  is  revived  against  the  heirs  or 
devisees  in  the  one  case,  or  personal  representatives  in  the  other* 
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E.  N.  B.  266  ;  Harwood  o.  Phillips,  O.  Bridgman's  R.  473 ; 
Dyer's  R-  766 ;  PI.  31  ;  3  Wms.  Saund.  6,  n.  1  ;  2  Ld.  Raym. 
849  ;  Archb.  Pr.  282  ;  2  ib-  88  ;  Woodcock  v.  Bennett,  1  Cow. 
711  ;  10  Wend.  212 ;  Hildreth  v.  Thompson,  16  Mass.  191. 
»  Mr.  Wiliiams,  in  his  note  to  the  case  ol  Jefferson  v.  Morton,  2 
Wms.  Saund.  6,  n.  1,  says,  that,  if  the  defendant  dies  within  the 
year,  the  plaintiff  camiot  Imre  an  elegit  under  the  Statute  of  Westm. 
2  against  his  lands  in  the  hands  of  his  heirs  or  terre-tenants,  or  gen* 
erally  any  other  execution,  without  a  ecire  faeiat  against  his  heirs 
and  terre-tenants,  or  personal  representatives,  although  he  may  in 
scHne  cases  have  b,  fieri  faeiat  against  his  goods  in  the  hands  of  the 
executors,  referrmg  to  the  exception  to  the  general  rule,  when  issued 
HI  the  lifetime  of  the  defendant.  So,  if  the  conusee  dies  within  the 
year,  his  executor  cannot  have  an  elegit  at  common  law  without  a 
jctrc  faeia$j  nor,  if  the  conusor  dies  within  that  time,  can  the  conu- 
see Imve  an  elegit  against  his  heir  or  terre-tenant  without  such  writ. 
The  rule  being,  he  says,  that  where  a  new  person  who  was  not  a 
par^  to  the  judgment  or  recognizance  derives  a  benefit  or  becomes 
chargeable  to  the  execution,  there  must  be  a  ecire  fadae  to  make 
imn  a  par^  to  the  judgment  or  recognizance.  Penoyer  v.  Brace, 
1  Ld.  Raym.  245  ;  S.  C,  1  Salk.  319,  320  ;  S.  C.,Carth.  404. 

Such  is,  we  apprehend,  the  setded  law  of  the  case,  where  the 
judgment  is  against  one  defmidant,  and  the  execution  issued  and 
tested  aft^  his  death. 

In  the  case  before  us,  the  judgment  upon  which  the  execution 
was  issued  and  the  lands  sold  had  been  rendered  against  tw  o  de- 
fendants, one  of  whom  was  living  at  the  time,  but  the  lands  sold 
bdcmged  to  the  estate  of  the  deceased.  And  it  is  material  to  in- 
qinre,  whether,  in  this  aspect  of  the  case,  a  different  rule  can  be 
q»plied  to  the  sale.      « 

At  common  law,  a  judgment  or  rec(^izance  m  the  nature  of  a 
judgment  did  not  bind  the  lands  of  the  defendant,  nor  did  the  exe- 
cution disturb  the  possession,  as  it  went  only  against  the  goods  and 
chattels.  The  Statute  of  Westm.  2,  ch.  18  (13  Ed.  I.),  first  sub- 
jected the  lands  of  the  debtor  to  execution  on  a  judgment  recover- 
ed agvnst  him,  and  gave  the  plaintiff  the  writ  of  eUgit  by  virtue  of 
wUcfa  the  sheriff  s^ed  and  delivered  a  moiety  of  the  lands  until 
the  debt  was  levied  out  of  the  rents  and  profits.  Under  this  stat- 
ute, a  moiety  of  the  land  is  deemed  bound  from  the  rendition  of 
the  judgmoDt.  2  Bac.  Abr.,  tit.  JS^ecuttofi,  685;  3  Bl.  Com.  418  ; 
3  Co.  12  ;  The  People  v.  Haskins,  7  Wend.  466. 

Before  the  statute,  a  judgment  was  considered  a  charge  onW^ 
apoQ  the  personal  estate  of  the  defendant ;  since^  a  charge  upon  both 
the  real  and  personal  estate. 

Before  and  since  the  statute,  in  case  of  a  judgment  against  two 
defimdmits,  and  the  death  of  one,  the  charge  of  the  judgment  sur- 
vived against  the  personal  estate  of  the  survivor ;  and  executioo 
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could  be  taken  out  against  hirn  within  the  year  without  a  scire  far 
dasy  and  the  debt  levied.  2  Tidd,  1120  ;  1  Salk.  320 ;  Bing.  oo 
Ex.  136  ;  Norton  r.  Lady  Harvey,  2  Wms.  Saund.  50,  51,  n. 
4,  and  72,  n.  3  ;  16  Mass.  193,  n.  2  ;  1  Cow.  738. 

The  writ,  however,  must  be  in  form  against  both,  to  correspond 
with  the  record,  but  it  could  be  executed  against  the  goods  of  the 
survivor  only ;  or,  on  making  a  suggestion  of  the  death  upon  the 
record,  the  writ  could  be  against  the  survivor  alone.     (Ibid.) 

And  if  the  judgment  against  both  defendants  is  founded  upon  con* 
tract,  the  surviving  defendant  is  entided  to  contribution  out  of  the 
estate  of  the  deceased  (Bing.  on  Ex.  137,  and  cases  cited) ;  if  upon 
tort,  it  would  be  otherwise. 

But  smce  the  statute,  if  the  plaintiff  seeks  to  enforce  the  judgment 
aeainst  the  real  estate  of  the  defendants  in  the  case  put,  he  must  re- 
vive it  by  scire  facias  against  the  surviving  defendant,  and  the  heirs, 
devisees,  and  terre-tenants  of  the  deceased,  before  execution  can  reg* 
ularly  issue.  For,  as  to  the  real  estate  of  the  d^endants,  the  charge 
of  the  judgment  does  not  survive  ;  and  the  execution  must  go 
against  the  lands  of  both  ;  and  as  it  cannot  be  regularly  issued 
against  the  deceased  codefendant,  nor  be  allowed  to  charge  the  es- 
tate in  the  hands  of  his  heu*s,  devisees,  or  terre-tenants,  until  they  have 
notice,  and  an  opportunity  to  set  up  a  defence,  if  any,  to  the  judg- 
ment, a  scire  facias  is  indispensable  to  the  regularity  of  the  execu- 
tion. 2  Wms.  Saund.  51,  n.  4  ;  Bing.  on  Ex.  137,  and  cases  cit* 
ed  ;  4  Mod.  316 ;  2  Co.  14,  a ;  1  Ld.  Raym.  244  ;  S.  C,  1 
Salk.  320 ;  S.  C,  Carth.  404  ;  16  Mass.  193,  n. ;  1  Cow.  711. 

It  will  be  seen,  therefore,  upon  these  authorities,  that  the  same  ob- 
jections exist,  both  in  principle  and  in  reason,  as  it  respects  the  esx' 
forcement  of  a  judgment  against  two  by  a  sale  of  the  real  estate  on 
execution  after  the  death  of  one,  which  ha^e  .been  shown  to  exist 
against  the  enforcement  of  a  judgment  against  a  single  defendant  af- 
ter his  death.  For  as  the  charge  of  the  judgment  against  the  lands 
does  not  survive,  but  continues  upon  the  knds  of  both  after  the 
death  of  one,  the  same  as  before,  and  cannot  be  enforced  against 
the  real  estate  of  the  survivor  alone,  as  in  the  case  of  the  personal- 
tfj  and  the  execution  must  therefore  be  issued  against  both  if  is- 
sued at  all,  it  is  obvious  the  lands  of  the  deceased,  in  that  event, 
are  as  liable  to  be  sold  by  the  sheriff  as  the  lands  of  the  survivor. 
The  rights  of  the  heirs  and  devisees,  and  the  reasons  for  protecting 
them  by  the  scire  facias^  are  the  same  in  the  one  case  as  m  the  oth- 
er ;  and  when  the  law  disables  the  plaintiff  from  suing  out  execu- 
tion against  the  real  estate  on  a  judgment  against  one  defendant  af- 
ter his  death,  it  must  equally  disable  him  from  suing  it  out  on 
a  judgment  against  two,  after  the  death  of  one.  Otherwise,  in  both 
cases,  the  interest  of  new  parties,  upon  whom  the  estate  has  fallen, 
or  to  whom  it  may  have  passed,  is  liable  to  be  suddenly  and  without 
notice  divested  by  the  silent,  and  till  then  dormant,  power  of  the 
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hw  ;  parties,  too,  wbo  from  their  age  and  situation  b  life  will  not 
tinfrequ^itly  be  the  least  qualified  to  understand  and  protect  these  ^ 

iotefests,  being  the  children  of  the  deceased  defendant.  2^#^^{^C 

This  writ  of  scire  facias  is  also  made  necessary  in  order  to  se*  *       V 

eore  the  judgment  m  cases  where  the  plaintiff  has  neglected  to  take 
out  execution  within  the  year.  Andi  yet  it  has  always  been  held, 
that,  if  taken  out  after  the  year,  the  sale  under  it  is  valid,  and  the 
title  of  the  purchaser  protected.  The  execution  is  not  void,  but 
foidable,  and  may  be  legularly  enforced  unless  set  aside  on  motion. 

In  analogy  to  tins  course  of  decision,  it  has  been  argued  that  an 
execution  issued  after  the  death  of  the  party  should  not  be  consid* 
ered  void,  and  the  sale  under  it  a  nullity,  and  that  the  only  remedy 
should  be  on  a  motion  to  set  it  aside. 

Before  the  Statute  Westm.  2,  already  referred  to  (ch.  45),  if 
the  plaintiff  had  neglected  to  take  out  execution  within  the  year, 
his  aoiy  remedy  was  an  action  of  debt  on  the  judgment.  The  law 
presumed  it  had  been  satisfied,  and  therefore  drove  the  plaintiff  to 
a  new  original.  2  Tidd,  1 102  ;  1  Bing.  on  Ex.  123,  n.  This  stat- 
nte  extended  to  him  the  writ  of  scire  faciaSy  by  means  of  which 
the  judgm^it  could  be  enforced  after  the  year  by  execution,  and  as 
the  writ  could  thus  be  issued  after  the  year  by  a  sdre  fadasy  the 
judges  held,  if  issued  without,  and  the  defendant  did  not  interpose 
and  set  it  aside,  it  was  an  implied  admission  that  the  judgment  was 
oDsatisfied  and  existed  in  full  force.  The  issuing,  under  the  cir* 
cumstances,  was  regarded  simply  as  an  irregularity  which  it  was 
competent  fcur  the  party  defendant  to  waive. 

It  is  apparent  that  the  analogy  between  this  class  of  cases  and 
the  (me  under  consideration  is  exceedingly  remote  and  feeble,  and 
that  they  stand  i^n  different  and  distinct  grounds,  and  the  conclu« 
sions  arrived  at  upon  substantially  different  and  distinct  considera- 
tbns. 

Another  ground  has  been  urged  in  support  of  the  sale  in  this  case 
which  deserves  notice. 

It  has  been  argued  that  the  grantees  of  lands  sold  on  a  judgment 
against  the  grantor,  or  previous  owner,  throi^h  whom  the  tide  was 
derived,  where  the  sale  confessedly  would  be  valid,  stand  upon  the 
same  footing  as  the  heirs  or  devisees  in  the  case  of  a  sale  after  the 
death  of  the  defendant. 

But  the  distinction  between  the  two  cases  is  manifest. 

In  the  first  place,  the  grantee,  in  making  the  purchase,  is  presum- 
ed to  have  made  the  proper  inquiry  into  the  nature  and  validity  of 
his  tide,  and  therefore  to  have  known  of  the  existence  of  the  in- 
cumbrance, and  to  have  taken  the  necessary  precautionary  measures 
agamst  it.         * 

The  sale  cm  the  execution  cannot  take  him  by  surprise,  with  ordi- 
nary attention  to  his  rights. 

And  in  the  second  place,  the  defendant  in  the  execution,  not  the 
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grantee,  is  the  partf  most  deeply  interested  in  the  proceeding  ;  for 
if  hb  grantee,  or  any  succeeding  grantee  under  the  title,  should  be 
dispossessed  by  reason  of  a  sale  on  a  prior  incumbrance  by  judg«* 
ment,  he,  the  defendant  in  the  execudon,  would  be  answerable  over 
upon  his  covenants  of  title. 

The  grantee,  therefore,  is  neither  exposed  to  a  sale  under  the 
judgment  by  surprise,  nor  is  he  the  party  usually  interested  in  the 
sale.  Upon  the  whole,  without  pursuing  the  examination  farther, 
we  are  satisfied,  that,  according  to  the  settled  princijdes  of  the  com-* 
mon  law,  and  which  are  founded  upon  the  most  cogent  and  satisfacto- 
ry grounds,  the  execution  having  issued  and  bearing  teste  in  this  case 
after  the  death  of  one  of  the  defendants,  the  judgment  was  irregudar 
and  void  ;  and  that  the  sale  and  conveyance  of  the  real  estate  of  the 
deceased  under  it  to  the  plaintiff  was  a  nullity. 

We  may  further  add,  that  since  this  suit  was  commenced,  and 
while  it  was  pending  in  the  Circuit  Court  of  the  United  States,  the 
highest  court  m  the  State  of  Alabama  have  had  the  same  question 
before  tliem,  and  have  arrived  at  a  similar  result  (6  Alab.  Rep* 
657) .     Judgment  of  the  Circuit  Court  affirmed. 


Chaelbs  Gratiot,  Plaiktiff  in  ssbos,  i;.  Thb  Uiiitbd  States. 

The  67th  article  of  the  ceneral  reguktioiit  of  the  annjy  pabliihed  in  1821,  reoog* 

nizes  two  disbursan^  omcen  upon  fbrtificationt ;  namely,  the  agent  of  fortifica- 

>  '    *;      /         ^      tions  and  the  supenntendin^  engineer.    Where  there  is  no  agent,  the  superin* 

"  •  '*-  f\^*  //  2^      tending  engineer  can  be  required  to  perform  hit  duty  for  a  compensation  which  is 

fixed  by  the  army  repnlations.  The  receipt  of  a  sum  of  money  by  the  saperiii* 
tending  engineer,  uid-cuiMtody  of  it  until  it  could  be  turned  over  to  the  aj^ent,  will 
not  justify  a  charge  of  two  and  one  half  per  cent  commission.  And  m  case  of 
such  a  charge,  there  is  no  foundation  for  a  question  of  usage  to  be  left  to  the  jory^» 

In  this  particular  case,  the  charges  made  by  General  Gratiot  for  collecting  money 
(as  stated  in  the  sixth,  seventh,  and  eightn  items  of  his  account),  were  already  in- 
cluded in  his  charge  ror  disbursing,  contained  in  the  second  item,  because  whea 
dtsbursing  these  sums  he  was  actinc  as  agent  for  fortifications  as  well  as  superin- 
tending engineer,  which  duty  the  department  had  a  right  to  require  him  to  per> 
form  at  a  fixed  compensation,  which  nad  already  been  allowed.  The  court  be- 
low were  right  in  refiisinff  to  permit  evidence  in  support  of  these  charges  to  go  to 
the  jury,  because  the  on^  evidence  was  the  transcnpt,  which  was  not  sufficient 
in  law. 

The  charge  of  two  and  one  half  per  cent,  as  contained  in  the  second  item  of  the  ac- 
count, was  unauthorized  by  law,  because  it  consisted  either  of  charaesof  commie- 
aion  upon  money  which  had  come  into  his  hands  for  stoppages,  or  for  remittances 
made  to  him  as  disbursing  SMnt,  as  above  described. 

The  charge  of  a  commission  of  two  and  one  half  per  cent  for  disbursements  other 
than  those  on  Forts  Blonroe  and  Calhoun,  as  contained  in  the  third  item  of  his 
aooonnt,  was  a  charge  fbr  disbursing  in  the  character  of  superintending  engineer, 
acting  also  as  agent  for  fortifications,  and  is  not  allowed  by  law. 

The  charge  for  extra  official  services,  as  contained  in  the  fourteenth  item  of  the  ac- 
count, IS  the  same  which  this  court  substantially  rejected  when  this  case  was  for- 
merly under  consideration,  reported  in  15  Peters,  except  the  chane  for  supers 
intendence  relative  to  the  nortnem  boundary  of  Ohio.  Excepting  this,  the  other 
services  were  within  the  ordinary  special  duties  of  chief  engineer ',  and  there  beiog 
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no  proof  of  what  theie  extra  official  services  had  been  ezoept  the  account  itael^ 
the  court  below  did  not  err  in  excluding  it  from  the  jury. 

The  charge  for  extra  official  serrices  was  against  law,  oecause  the  duties  performed 
neeessarily  belonged  to  the  office  of  obief  engineer,  and  if  any  services  were  per^ 
£>rmed  beyond  the  duties  of  that  office,  it  was  necessarv  that  evidence  should  be 
introducea  to  show  what  had  been  the  chief  engineer  s  personal  as  well  as  offi- 
cial acency. 

It  was  the  province  of  the  ooort  below  to  decide,  as  matter  of  law,  what  were  the 
duties  or  the  chief  engineer,  and  to  judge  whether  any  evidence  had  been  intro- 
duced tending  to  show  that  General  Gratiot  had  perlormed  any  services  not  ap- 
pertaining to  his  station  as  chief  engineer. 

The  army  regulations  under  which  General  Gratiot  was  removed  firom  West  Point 
to  Washington  were  authorized  by  law,  and  his  brevet  rank  did  not  release  him 
firom  discharging  the  duties  of  his  commission  proper. 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Missouri. 

It  was  the  same  case  which  was  before  this  court  at  January 
term,  1641,  which  is  reported  in  15  Peters,  336.  Bemg  sent  back 
to  the  Circuit  Court,  it  came  up  for  trial,  after  sundry  preliminary 
proceedings  which  it  is  not  important  to  state,  on  the  25th  of  April, 
1843.  On  the  trial,  the  United  States  produced  arid  gave  in  evi- 
dence to  the  jury  two  transcripts  from  the  books  and  proceedings 
of  the  Treasury  Department,  wnich  were  the  same  as  those  produced 
upon  the  former  trial.  The  plaintiff  also  gave  m  evidence  an  origi« 
nal  account,  rendered  by  the  defendant  Gratiot  to  the  plaintiff,  sign-* 
ed  by  the  defendant,  showing  a  balance  in  his  hands  of  $  35,000 
due  on  account  of  the  appropriation  for  a  fort  at  Grand  Terre, 
Louisiana. 

The  plaintiff's  case  being  here  closed,  the  defendant  produced 
bis  accoimt  against  the  United  States,  and  proved,  by  a  transcript 
from  the  books  and  proceedings  of  the  Treasury  Department,  that 
each  and  every  item  of  his  account  had  been  duly  presented  to  the 
accounting  officers  of  the  Treasury  Department  for  aUowance 
against  the  United  States,  and  had  been  by  the  said  officers  disal- 
lowed ;  which  account  was  m  the  words  and  figures  following,  to 
wit:  — 

Report  of  Auditor  on  General  GratioVe  JleeowU. 

Report  of  the  Third  Auditor  of  the  Treasurjr  on  the  accounts  and 
claims  of  General  Charles  Gratiot,  late  chief  engineer,  transmit- 
ted to  him  by  the  Solicitor  of  the  Treasury  on  the  25th  of  March, 
1841,  for  the  decision  of  the  accounting  officers  thereon. 

No  1.  For  the  safe  keepbg  of  and  responsibility  for  the  follow- 
ing sums  placed  m  the  custody  of  Charles  Gratiot,  from  the  27th  of 
August  up  to  the  7th  and  20th  of  September,  1821,  the  dates  of 
their  being  turned  ovet  to  James  Maurice,  as  shown  on  the  credit 
side  of  the  Treasury  transcript  admitted  m  evidence  in  the  Circuit 
Court  of  Missouri,  in  the  case  of  The  United  States  v.  Charles  Gra- 
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tiot)  during  the  April  term  of  1840,  das  during  a  period  of  tbne 
that  he  was  not  a  disbursing  agent,  viz. :  — 

On  account  of  Fort  Calhoun,         •         •  »         f  19,500*00 

"        "       Fort  Monroe,  .         .         .      26,650-00 

Making  the  aggregate  sum  of    •         •         •         $  46,050*00 

Commission  on  $46,050,  according  to  usage  mlike  cases,  at  3| 
percent.,         ......         $1,151*25 

2.  For  disbursing,  from  the  20d)  of  May,  1822,  to  the  dOdi  of 
September,  1829,  both  inclusive,  $  84,325*58,  on  accoimt  of  the 
appropriations  for  fortifications,  other  than  those  on  Forts  Monroe 
and  Calhoun,  for  which  a  separate  and  dbtinct  accountabili^  was 
imposed  by  law,  and,  according  to  the  decision  of  the  Supreme  Court 
of  the  United  States,  as  also  that  of  the  Secretarjr  of  War  of  the 
26th  of  May,  1831,  in  the  case  of  Tuttie,  constituted  a  separate 
agency.     Vide  opinion  of  the  Supreme  Court  of  1841 ,  on  the  sub* 

i'ect,  and  accounts  of  Tuttie,  on  file  in  the  Tlurd  Auditor's  office, 
»y  which  latter  it  is  shown,  that  although  he  (Tuttie)  received  com* 
pensation  for  the  construction  or  repairs  of  a  fort,  he  was  entitled 
to,  and  did  receive,  an  additional  compensation  for  disbursing,  at  ih€ 
wme  time  and  place  y  the  funds  for  other  and  distinct  appropriatioiis, 
and  that  he  also  received,  at  the  same  timej  a  like  compensation  for 
disbursing  the  funds  of  each  separate  appropriation  for  piers  at  New 
Castle  and  Marcus  Hook. 

Commission  on  $  84,325-58,  at  2}  per  cent.,  as  allowed  by  gen- 
eral regulations  of  the  army,        •  .         .        $2,108*14 

3.  For  disbursbg  $30,531*60,  on  account  of  the  appropriation 
for  the  repairs  and  contingencies  of  fortifications,  from  the  1st  of 
November,  1823,  to  the  80th  of  September,  1829,  both  days  in* 
eluded,  as  shown  by  Treasury  transcript  referred  to  above,  which 
disbursements  were  other  than  those  on  Forts  Monroe  and  Calhoun, 
it  having  been  the  usage  of  the  Department  to  make  the  like  com* 
pensation  for  disbursements  under  the  like  circumstances. 

Commissions  on  $30,531*60,  at2i  P^^  cent.,  being  less  than 
$2  per  day, $763-99 

4.  For  disbursmg  $591,039  00,  on  account  of  the  appropria- 
tions for  Fort  Calhoun,  from  the  13th  of  November,  1821,  to  the 
30th  of  September,  1829,  both  days  included,  2,879  days,  at  $  2 
per  day,  bemg  less  than  2^  percent.,  as  allowed  by  general  regula- 
tions of  the  army. 

Account  before  rendered,         ....       $  5,758*00 

5.  For  disbursing  $819,677*64,  on  account  of  the  appropria- 
tions for  Fort  Monroe,  from  the  13th  of  November,  1821,  to  the 
30th  of  September,  1829,  both  days  included,  2,879  days,  at  $  2 
per  day,  as  allowed  by  general  regulations  of  the  army. 

Account  before  rendered,        •         •         .         •       $  5,758*00 


JAIfUABT   TEBH,    U46.  M 


Omtiot  V.  Unitsd  8tat*«^ 


6.  Tar  coUectbns  of  money  made  for  the  United  States  from 
Jacob  Lewis  &  Co.,  a»  per  accompanying  abstract,  marked  Ay 
wbich  service,  did  not,  under  the  regulations,  enter  into  or  form 
any  part  of  the  duties  of  a  ^^  disbursmg  agent." 

Commissions  on  the  sums  collected,  viz.  $24,335*81,  at  2|  per 
cent.,  according  to  usage  in  similar  cases,         .        $608*39 

7.  For  ditto,  ditto,  from  Samuel  Cooper,  as  per  accompaxiying' 
abstract,  marked  B. 

Commissions  on  the  same  collected,  viz.  $  3,233-63,  at  2}  per 
cent.,  .         •         *         .         .  .  .  $80-84 

8.  For  ditto,  ditto,  for  sales  of  public  property,  fcc,  as  per  ac« 
company  ing  abstract,  marked  C. 

Commissions  on  sums  collected,  vis.  $16,160-81,  at  2|  per 
cent.,  .......  $403*77 

9.  For  480  banreb  cement,  account  rendered  and  admitted  to 
his  credit  in  former  settlement,         ...  $  1,404-00 

10.  For  quarters  furnished  Lieuts.  Dutten  and  Mordecai,  on  ac* 
count  of  Forts  Monroe  and  Calhoun. 

Acccounts  heretofore  rendered,         .         •         .         $  40-00 

11.  For  this  amount  paid  to  Robert  Archer,  for  medical  attend* 
anee  on  persons  employed  at  Forts  Monroe  and  Calhoun. 

Accounts  before  rendered,         ....        $  552-00 

12.  ¥or  this  amount  expended  on  account  of  repairs  and  contin- 
gencies of  fortifications,  $  345*59.  Account  before  rendered  and 
passed  to  the  credit  of  General  Gratiot  in  former  settlement. 

13.  For  the  following  sums  withheld  by  the  Treasury  officers^ 
via.:  — 

Pay  and  onoluments  from  the  1st  of  April,  1836,  to  the  6th  of 

December,  1838,  both  days  included,         .        $  10,763-99 

Allowance  for  fuel  and  quarters  for  same  period,  .  905*80 

Transportation  of  officers'  baggage,        •        •        .       618*67 

$  12,284*46 

14.  For  certain 'extra  official  services,  as  more  fully  set  forth  in 
the  accompanying  account  marked  D,  viz. :  *—  for  his  extra  official 
services  in  conducting  the  affiiirs  connected  with  the  civil  works  of 
internal  improvement  carried  on  by  the  United  States  ;  and  in  con- 
dttctbg  also  the  affairs  connected  with  the  execution  of  the  act  of 
Congress  of  July  14,  1832,  "to  provide  for  the  taking  of  certain 
observations  preparatary  to  the  adjustment  of  the  northern  bounda- 
ry-line of  the  State  of  Ohio,"  referred  to  the  Engineer  bureau  for 
execution  by  the  executive  of  the  United  States,  and  other  extra 
official  services  connected  with  the  aforesaid  items  of  charge,  and 
which  did  not  constitute  any  part  of  his  duties  as  a  military  officer, 
but  which  properly  appertamed  to  the  duties  and  functions  of  civil 
engineering,  and  were  performed  under  an  tmderstood  or  implied 
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contract  with  the  War  Department,  under  the  sanction  and  authority 
of  the  President  of  the  United  States,  to  be  compensated  ther^or, 
over  and  above  my  official  pay  and  emoluments,  at  a  reasoiiabto 
rate  of  compensation,  accordmg  to  the  established  usage  of  the  De- 
partment in  analogous  cases,  urom  the  SOtl^of  July,  1828,  to  the 
6th  of  December,  1838,  both  days  mcluded,  10  years  and  IdO 
days,  at  $  3,600  per  annum,  that  being  the  pay  granted  to  John  S. 
Sullivan,  David  Shriver,  James  Geddes,  and  Nathan  S.  Roberts, 
Esqrs.,  civil  engineers  employed  under  the  act  of  the  30th  of  April, 
1824,  entitled  an  act  to  procure  the  necessary  surveys,  plans,  and 
estimates  upon  the  subject  of  roads  and  canals,  and  less  dian  the 
extra  pay  of  Captain  Andrew  Talcott,  of  the  Corps  of  Engineers, 
while  he  was  employed  under  the  orders  of  the  Engineer  bu- 
reau, m  executing  the  act  of  the  14th.  of  July,  1832,  above  refer- 
red to  .  .         •  .         .         .  .         $37,282.19 

15.  For  certain  extra  official  services,  specified  in  the  iteoKs  of 
charge  contained  in  accompan3ring  account  marked  £,  none  of 
which  services  constituted  any  part  or  parcel  of  the  duties  or  ser- 
vices appertaining  to  the  office  or  functions  of  any  engineer,  civil  or 
military,  nor  of  die  proper  business  of  civil  or  nulitary  engineerii^, 
nor  of  any  of  the  legal  or  prescribed  duties  or  functions  of  my  cu- 
fice  of  chief  engmeer,  or  colonel  of  engineers,  nor  in  any  manner 
included  in  my  official  compensation  as  chief  engineer,  colonel  of 
engineers,  or  brigade-general  by  brevet  in  the  army  of  the  United 
States  ;  but  all  of  which  services  were  extra  official  in  relation  to 
each  and  every  of  my  said  official  capacities,  and  were  perfoimed 
under  an  understood  or  implied  contract  with  the  War  Department, 
tmder  the  sanction  and  authority  of  the  President  of  the  United 
States,  to  be  compensated  therefor  over  and  above  my  official  pay 
and  emoluments  at  a  reasonable  rate  of  compensation,  according  to 
the  established  usage  of  the  Department  in  analogous  cases.  For 
the  specification  oi  all  which  services,  I  refer  to  the  items  in  my 
said  account  E,  all  of  which  I  am  prepared  to  show,  and  prove, 
were  in  fact  such  extra  official  services,  and  entitled  me,  under 
such  understood  or  implied  contract,  to  such  reasonable  compensa- 
tion over  and  above  my  official  pay  and  emoluments  as  aforesaid, 
viz.  :  — 

The  UniUd  SkUei  to  Charki  Gratioty  Dr. 

Items, 

No.  1.  For  his  extra  official  services  at  one  of  the  desks  or  bu- 
reaux of  the  War  Department,  from  the  30di  of  July,  1828,  to  th^ 
6th  of  December,  1838,  both  days  included,  10  years  and  130 
days,  in  receiving,  acting  on,  and  causing  to  be  filed  for  safe  keep- 
ing, in  the  archives  of  said  desk  or  bureau,  23,408  letters  and  otn^ 
er  papers  Tnot  accounts),  10  years  and  130  days. 

2.  For  his  entire  official  services  at  one  of  the  desks  or  bureaux 
of  the  War  Department,  from  the  30di  of  July,  1828,  to  the  6th 
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ef  Dccendicr,  1838,  both  diqrs  bMshided,  responding  to  the  letters 
or  oiho'  cofmnnnications  addressed  to,  or  relerred  by,  the  Secre- 
tmjot  War  to  said  desk  on  bosioess  pertaining  properly  to  the  ad^ 
nnistnttye  branch  of  the  War  Department,  which  responses  have 
k  the  a^regate  filled  10,003  pages  of  folio-post  record,  10  years 
and  130  days. 

3.  For  ditto,  ditto,  ditto,  during  the  same  period  of  time  as  the 
preceding,  in  examining  and  causing  to  be  filed,  and  preservation 
of,  the  returns  of  property  received  from  the  agents  actmg  under  the 
orders  of  said  de»L  or  bureau,  say  about  100  agents  in  number  on 
an  average,  10  years  and  130  days. 

4.  For  ditto,  dkto,  ditto,  during  the  same  period  as  the  preced- 
ing, Bi  examinii^  the  estimates  for  fimds  yearly,  quarterly,  and 
monthly,  from  the  disbursing  agents  in  correspondence  with  said 
desk  or  bureau,  about  100  agents  on  an  average  ;  making  requisi* 
tione  on  the  Secretary  of  War,  for  the  funds  to  be  remitted  to  said 
ageals  by  the  Treasury  Department ;  directing  the  mode  of  ap{dy- 
ing  and  accounting  for  the  funds  so  rmnitted  ;  keeping  the  account 
wtth  die  Treasury  for  such  remittances  ;  examining  the  vouchers 
roDifered  bv  the  said  disbursmg  agents  in  reference  to  price  and  ap- 
pGcation  of  the  articles  and  labor  paid  for,  and  finally  transmitting 
die  said  accounts  to  the  Auditor  for  settlement,  10  years  and  130 
days. 

NoTB.  The  amount  disbursed  by  said  agents,  and  accounted 
for  to  the  Treastsy  during  the  time  specified,  was,  — 

For  ibrtificaticMis,         ....  1 7^9,571*75 

^<    internal  improvement,  •  •      •    •      10,242,425-42 

*'    light-houses  and  beacons,         •         •         •        91,842*77 

<«    MUitary  Academy, 344,411-75 

*^    lithograpUc  piers, 2,057*20 

'<    N.  W.  executive  building,  •  •         •       3,120*59 

*<   northern  boundary  of  Ohio,      •         •        .         25,674*63 


118,609,104*11 

5.  For  his  extra  official  services  at  one  of  the  (ksks  or  bureaux 
of  die  War  Department,  from  the  30th  of  July,  1828,  to  the  6th 
of  December,  1838,  both  days  included,  m  making  weekly  reports 
to  the  Secretary  of  War  of  the  proceedings  in  said  bureau  in  re^ 
laiion  to  each  letter  or  other  paper  referred  from  him,  or  written 
by  direction  of  the  War  Department,  10  years  and  130  days,  per 
annum. 

6.  For  ditto,  ditto,  ditto,  m  causing  all  letters  and  other  papers 
prepared  at  said  desk  or  binreau  to  be  recorded  in  books  procured 
tor  that  purpose.  Term  of  service,  from  the  30th  of  July,  1828, 
to  the  6th  of  December,  1838,  both  days  included,  10  years  and 
130  days. 
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7.  For  bis  extra  official  services  at  one  of  the  desks  or  bureaux 
of  tbe  War  Department,  from  30tb  July,  1828,  to  6tb  December, 
1838,  both  days  included,  in  examination  and  approval,  or  return 
to  the  agent  or  party  to  the  contract ;  for  correction  or  alteration 
of  all  contracts  appertaining  to  works  to  be  executed  under  tbe 
direction  of  the  said  desk  or  bureau,  and  their  (the  contract)  sub- 
sequent transmission  to  the  Second  Comptroller  of  the  Treasurj 
for  file,  10  years  and  130  days. 

8.  For  his  extra  official  services  at  one  of  the  desks  or  bureaux 
of  the  War  Department,  from  30th  July,  1828,  to  6th  December, 
1838,  both  days  included,  in  examination  of,  and  reporting  upon, 
all  doubtful  or  disputed  claims  under  contracts  executed  under  the 
supervision  of  said  desk  or  bureau  ;  and  in  making  special  reports 
on  cases  of  claims  referred  to  the  War  Department,  by  resolution 
of  either  branch  of  national  legislature,  or  in  reply  to  calls  from 
committees,  or  individual  members  of  Congress,  governors  of  States 
and  Secretary  of  War,  on  application  made  to  Secretary  of  War, 
or  directly  to  said  desk  or  bureau,  or  in  obedience  to  legislative 
enactment.     Of  these  the  following  may  be  cited  m  part,  viz. : 

^Then  followed  a  specification  of  twenty-two  reports  made  oo 
vanous  subjects.) 

9.  For  his  extra  official  services  at  one  of  the  desks  or  bureaux 
of  the  War  Department,  from  the  30th  July,  1828,  to  6th  Decem- 
ber, 1838,'both  days  included,  in  causing  to  be  registered,  in  appro- 
priate books  of  record  procured  for  tbe  purpose,  tbe  letters  and  aU 
other  papers  relating  to  the  current  business  of  said  desk  or  bureau  ; 
to  accountability  generally,  and  to  other  matters,  &c. —  10  years 
and  130  days. 

10.  For  his  extra  official  services  at  one  of  the  desks  or  bureaux 
of  the  War  Department,  from  the  30th  July,  1828,  to  6th  Decem- 
ber, 1838,  both  days  included,  in  making  quarter-yearly  reports  to 
the  proper  accounting  officer  of  the  Treasury  of  the  agents  con- 
nected with  said  desk  or  biu*eau  who  had  rendered  their  ac- 
counts, and  of  those  who  had  failed  to  do  so.  — 10  years  and  130 
days. 

1 1 .  For  his  extra  official  services  at  one  of  the  desks  or  bureaux 
of  the  War  Department,  from  30th  July,  1828,  to  6th  December, 
1838,  bodi  days  included,  in  carrybg  on  the  correspondence  in 
relation  to  the  Military  Academy,  and  forwarding  to  parents  and 
guardians  of  the  cadets  circulars,  numbering  monthly  on  an  average 
388  communications,  inclusive  oif  the  correspondence  of  the  desks 
or  bureaux  before  charged,  item  2.  —  10  years  and  130  days. 

12.  For  his  extra  official  services  at  one  of  the  desks  or  bureaux 
of  the  War  Department,  from  25th  November,  1832,  to  30th  June, 
1835,  both  days  included,  in  causing  to  be  executed,  by  executive 
order,  the  provision  of  the  act  of  14th  July,  J  832,  entitled,  "  An 
Act  to  provide  for  the  Taking  of  certam  Observations  preparatory 
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to  tbe  Adjustment  of  the  Northern  Boundary  of  the  State  of 
Ohio." —  948  days,  or  2  years  and  218  days. 

For  all  which  extra  official  services,  I  clmrge  in  the 

aggregate $37,]27-42 

PETER  HAGNER,  Auditor. 
TVeofury  DtpartmerUy 
TUrcf  Auditor't  Offiuy  Jlpril  5, 1841. 

To  Albion  K.  Parris,  Esq., 

Second  Comptroller  of  the  Treastary, 

Treasury  Department^ 
Second  Comptroller^ e  Office^  19  Aprils  1841. 
I  have  examined  the  several  claims  of  General  Charles  Gratiot 
gainst  the  United  States,  as  particularly  set  forth  and  described  in 
tte  foregoing  report,  together  with  all  the  evidence,  and  am  of  opin- 
ion that  the  said  claims  are  not  admissible  against  the  Treasury. 

ALBION  K.  PARRIS,  ComptrolUr. 

The  defendant,  Gratiot,  then  gave  in  evidence  sundry  deposi- 
tioDs,  which  occupy  nearly  one  hundred  pages  of  the  printed  rec« 
ord,and  of  which  it  is  impossible  to  give  any  other  than  a  condens- 
ed and  summary  account. 

Benjan^n  Fowler,  cl^k  in  the  Engineer's  Department.  He 
testified  that  the  services  mentioned  m  die  above  account  were  ren- 
dered  by  Gradot ;  that  the  office  styled  the  Engineer  DepartmCTit 
was  always  considered  as  a  bureau  of  the  Department  of  War,  to 
winch  were  refared  letters,  memorials,  petitions,  and  other  papers, 
to  be  replied  to  directly  from  the  Engineer  Department  or  reported 
on  to  the  Secretary  of  War  for  his  action ;  that  from  July  30, 1828, 
to  December  6,  1838,  the  number  of  disbursing  agents  whose  ac- 
counts passed  through,  and  were  examined  in  conformity  to  regula- 
tioDs  in,  said  Department  was  two  hundred  and  five,  whose  disburse- 
ments involved  the  keeping  of  three  hundred  and  seventy-nine 
»q>arate  and  distinct  accounts. 

J.  G.  Swift,  who  was  an  officer  of  the  Corps  of  Engineers  from 
Aeyear  18Q2  to  1818,  and  colonel  and  chief  engineer  firom  July, 
1812,  to  November,  1818.  He  testified,  that  the  usage  of  the 
government  had  been  to  compensate  officers  of  engineers,  over  and 
and  above  their  pay  and  emoluments,  for  services,  mentioning  big 
own  case  and  two  others. 

Major  William  Gibbs  McNeill,  who  was  an  officer  in  the  army 
oS  the  United  States  from  1814  to  within  the  preceding  four  years, 
daring  which  last  four  years  he  was  a  civil  engineer.  He  stated,  that 
whilst  an  officer  of  the  army  he  received  extra  compensation  when 
put  oa  extraordinary  duty  or  service  ;  that  the  services  charged  in 
Gratiot's  acccount  did  not  belong  to  the  dudes  of  the  engmeer, 
eitber  civil  or  military. 
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Captain  Talcott,  who  held  a  commission  in  the  United  States 
Corps  of  Engineers  from  August,  1818,  to  September,  1835,  and  in 
that  interval  was  advanced  from  the  rank  of  second  lieutenant  to  that 
of  captain  in  said  corps.  Afterwards  he  became  a  civil  engineer. 
He  stated  that  he  had  received  from  the  United  States  extra  allow- 
ances for  extra  services,  specifying  the  cases,  and  that  the  services 
charged  for  by  Gratiot  in  his  account  did  not  appertain  to  either  mili- 
tary or  civil  engmeering. 

Thomas  L.  Smith,  Register  of  the  Treasury,  who  furnished 
certified  copies  of  certain  accounts  in  which  officers  had  extra  al- 
lowances. 

Majw  J.  D.  Graham,  a  major  of  Topographical  Engineers 
since  August,  1840,  and  Commissioner  for  the  survey  and  explcnv- 
tion  of  the  Northeastern  Boundary  of  the  United  States,  stating 
the  amount  of  his  pay  and  emoluments. 

Colonel  Cross,  assistant  quartermaster-general  in  the  army  of 
the  United  States,  with  the  rank  of  colonel,  also  stating  the  amouitf 
of  pay  which  he  had  received  at  sundry  times. 

Colonel  Joseph  G.  Totten,  colonel  of  the  Corps  of  Engmeers 
and  chief  engineer.  His  deposition  contained,  amongst  other  mat- 
ters, the  following  interrogatory  and  answer,  viz.:  — 

Interrogatory  2.  Examme  the  records  and  other  docunoeats  be- 
longing to,  and  now  on  file  or  otherwise  in,  the  Engineer  Depart- 
ment, and  state  therefrom,  as  nearly  as  you  can,  what  were  the  affairs 
or  business  committed  by  executive  authority,  or  otherwise,  to  the 
said  Engineer  Department,  to  be  mmistered  and  administered  by 
Charles  Gratiot,  then  the  colonel  of  the  Corps  of  Engineers,  and 
brigadier-eenerd  by  brevet  in  the  army  of  the  United  States,  firom 
the  30th  July,  1828,  to  the  6th  December,  1888,  inclusive. 

Answer.  It  appears  from  the  records  of  the  Engbeer  Depart- 
ment, that  the  affairs  or  busmess  committed  to  the  general  direction, 
supervision,  and  management  of  the  said  Department,  during  the 
period  stated  m  the  mterrogatory,  were  the  following,  namely: — 

I.  yMilUary  Engineering.  —  Reconnoitring  and  surveymg  for 
military  purposes,  with  the  collection  and  preservation  of  topo- 
grajAical  and  geographical  memoirs  and  drawmgs  referrii^  to  those 
objects  ;  the  selection  of  sites  ;  the  formation  of  plans  and  esti- 
mates ;  and  the  construction,  repairs,  and  inspection  of  fortificatioDS| 
constituted  affairs  and  business  committed  to  the  general  direction, 
supervision,  and  management  of  the  said  Engineer  Department,  and 
there  appears  to  have  been  disbursed  for  the  fulfilment  of  those 
objects,  and  to  have  been  accounted  for  to  the  Treasury  Depart* 
ment,  dirough  the  said  Endneer  Department,  during  the  period  the 
said  Gratiot  was  chief  encpneer,  about  $  7,537,675. 

II.  Civil  Engineering,  —  First,  reconnoitring  and  surveying^ 
&c.,  under  the  provisions  of  the  act  of  the  30th  April,  1824,  osti*' 
tied,  ^'  An  Act  to  procure  the  necessary  Surveys,  Plans,  and  Esti*» 
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nates  upcHi  the  subject  of  Roads  and  Canals,"  constituted  afikirs 
«Dd  busmess  ccHnmitted  to  the  same  general  direction,  supenrtsion, 
and  managCTnent ;  for  the  fulfilment  of  these  objects,  there  appears 
to  bare  been  disbursed  and  accounted  for  to  the  Treasury,  through 
the  said  fingmeer  Departm^it,  during  and  for  the  period  stat^ 
abore,  about  $67,980. 

Second.  The  superintendence  of  the  execution  of  the  acts  of 
Congress  in  relation  to  internal  improvements,  by  roads,  canak,  the 
BaTig^tion  of  rivers,  and  repairs  and  improvements  connected  with 
the  harbours  of  the  United  States,  or  the  entrance  into  the  same> 
with  the  execution  of  which  the  War  Department  was  charged, 
and  the  inspection  of  the  operations  for  the  execution  thereof  con- 
stitmed  affimrs  and  busmess  committed  to  the  same  general  direction, 
siqpervision,  and  management,  and  for  the  fulfibn^it  of  these  objects 
there  appears  to  have  been  disbursed  and  accounted  for  to  the  Trea»- 
mjj  diroi^  the  Engineer  Departmmit,  during  and  for  the  period 
stated  above,  about  $10,032,870. 

Third.  Construction  of  light-houses  and  beacons  constituted  a£> 
(an  ami  business  committed  in  the  same  way,  and  for  which  objects 
there  appears  to  have  been  expended  and  accounted  for  to  the  Treas- 
my,  through  said  Engineer  Department,  during  the  pmod  stated  in 
the  lotCTrc^tory,  the  sum  of  about  $  96,625. 

lU.  MiHtary  Jleademy.  —  During  the  period  stated  above,  the 
then  colonel  of  the  Corps  of  Engineers  was  the  mspector  of  said 
academy,  and  was  charged,  by  executive  order,  with  the  correspond- 
eace  rdating  to  it.  There  appears  to  have  been  expended  for  the 
support  of  tlmt  institution,  and  accounted  for  to  the  Treasury,  through 
the  ikigineer  Department,  and  for  the  same  period,  the  sum  of 
about  $323,263. 

IV.  IMhographic  Press  of  the  War  Department.  —  This  estab- 
fishm^it  was  d|aced,  during  the  period  of  its  existence,  under  the 
control  of  the  Engineer  Department;  the  smn  which  appears  to  have 
beat  expaMied  in  its  support,  and  accounted  for  to  the  Treasuiy 
Dqnrtm^it,  through  the  Ei^ineer  Department,  amounted  to  about 
1 2,057. 

ffifrOiMeit  Executive  BmUing.  —  The  execution  of  the  work 
^^  for  fitting  up  the  basement  rooms  of  the  executive  btnlding,  occu* 
{ned  by  the  War  Department,"  was  also  placed  under  the  direction 
of  the  Engineer  Department.  The  amount  expended  and  account* 
ed  for  to  the  Treasury,  through  said  department,  appears  to  have 
ammmted  to  about  $3,120. 

.  VI.  Mnihem  Boundary  of  the  State  of  Ohio.  —  The  operations 
m  fulfilmfflitof  the  provisions  of  the  act  of  the  14th  of  July,  1832, 
entided,  "  An  Act  to  provide  for  the  Taking  of  certain  Observations 
preparatory  to  the  Adjustment  of  the  Northern  Boundary  of  the 
State  of  Ohio,"  were  under  the  general  direction  of  this  dejMUtment* 

VOL.  IV.  12  H* 


fO  SUPREME  COUBT. 

Gratiot  v.  United  Stat«i. 

The  amount  eraended  in  this  service,  and  accounted  for  to  tbe 
Treasury,  through  the  Engineer  Department,  appears  to  have  been 
about  $  35,474. 

VII.  JUinisttrial  and  Mministr(Uiv$  DitHe$.  —  Receiving,  acting 
on,  and  causing  to  be  filed  in  the  archives  of  the  Engineer  Depajrl* 
ment,  all  the  letters  and  other  papers,  not  accounts,  thereto  referred 
or  received  at  said  department.  Responding  to  the  letters  or  other 
communications  addressed  directly  to  it,  or  referred  to  it  by  the 
Secretary  of  War  ;  examining  and  causing  to  be  filed  all  returns  of 
property  transmitted  bv  the  subordinate  agents  ;  examining  the  esti- 
mates, yearly,  quarterly,  and  monthly,  transmitted  by  the  disbursing 
agents  of  the  department ;  making  requisitions  on  the  Secretary  of 
War  for  the  funds  to  be  remitted  in  fulfilment  of  said  estimates 
when  approved  ;  directing  the  mode  of  applying  and  accountmg  for 
such  remittances  ;  keeping  an  account  with  the  Secretary  for  said 
remittances  ;  examining  the  vouchers  rendered  by  said  Treasury 
disbursing  agents  for  settlement  through  the  Engineer  Department, 
and  finally  transmitting  the  said  accounts  to  the  Auditor  of  the  Treas- 
ury for  setdement,  constituted  afiairs  and  business  committed  to  the 
^neral  direction,  supervision,  and  manag^nent  of  the  said  Engineer 
Department.  These  disbursements  appear  to  have  amounted,  during 
the  period  stated  in  the  interrogatory,  to  about  $  18,089,067.  Mak- 
ing  for  a  portion  of  the  time  weekly  reports  to  the  Secretary  of 
War  of  the  proceedmgs  in  said  department,  in  relation  to  each 
letter  or  paper  referred  to  or  written  by  direction  of  the  War  De- 
partment ;  causing  all  letters  and  other  papers  prepared  in  said  de- 
partment to  be  duly  recorded  ;  examining  and  approving,  or  retinrs- 
mg  for  correction  or  amendment,  contracts  for  works  or  supplies 
required  for  the  prosecution  of  the  operations  carried  on  under  the 
superintendence  of  the  said  department,  and  transmitUng  said  con- 
tracts subsequently  to  the  Second  Comptroller  for  file  ;  examinine 
and  reporting  upon  doubtful  or  disputed  ciaitAs  on  contracts  executed 
under  the  superintendence  of  said  department ;  making,  when  re- 
quired, special  reports  on  cases  of  claims  referred  to  the  War  De- 
partment by  resolution  of  either  branch  of  the  national  legislature, 
or  in  replies  to  calls  from  committees,  or  members  of  Congress, 
or  Secretary  of  War,  or  on  appUcations  made  to  the  Secretary  of 
War,  or  directly  to  said  department ;  causing  to  be  recorded  the 
substance  of  the  letters  and  other  papers  received  at  the  Engineer 
Department  which  related  to  its  current  business  ;  and  making  quar- 
terly reports,  to  the  proper  accounting  officer  of  the  Treasury,  of 
such  disbursing  agents  of  said  department  as  had  rendered  their 
accounts  for  settlement,  and  of  those  who  had  failed  in  that  par- 
ticular, constituted  affairs  and  business  committed  to  the  same  gen- 
eral direction,  supervbion,  and  management. 

This  witness  also  stated,  that  in  1838  all  the  works  of  internal 
improvement,  with  the  exception  of  the  Cumberland  road,  w^re 
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tzamferred  to  the  Traogrtphieal  btireaa,  tnd  bnuabed  a  list  of 
sixtj-eight  works  which  were  thus  transferred. 

The  defendant,  Gratiot,  also  gave  in  evidence  a  printed  docu- 
meot  of  Congress,  being  dpcisnent  number  six  of  the  House  of 
Representatiyes,  of  the  third  session  of  the  Tweoty-serenth  Coi^ 
greas,  which  it  was  agreed  might  be  used  b  all  courts  in  which 
this  cause  might  be  pending,  as  if  spread  upon  the  record. 

The  defendant,  Gratiot,  lurther  gave  in  evidence  the  depositioog 
of  witnesses  and  documents,  spread  upon  the  record  of  the  former 
case. 

James  C.  Wilson,  a  clerk  in  the  Engineer  Department.  He 
testified  that  Gratiot  performed  the  services  presented  in  the  twelve 
hems  of  the  account. 

John  C.  Spencer,  then  Secretary  of  War,  who  testified  that 
the  Endneer  Department  was  a  bureau  of  the  War  Department, 
charged  with  such  ministerial  and  administrative  duties  as  might 
be  assigned  to  it  by  the  Secretary  of  War.  He  also  furnished 
certified  copies  of  the  following  papers,  viss. :  — * 

1.  A  Regulation  dated  10th  of  August,  1818. 

3.  A  R^uladon  dated  S7th  of  July,  1821. 

3.  Letters  from  the  War  Department  to  Colonel  McRee  and 
to  Major  Thayer,  allowing  them  to  go  to  Europe,  with  extra  pay 
tnd  rations. 

4.  The  decision  of  President  Monroe,  allowing  brevet  pay  to 
General  Macomb,  the  predecessor  of  General  Gratiot. 

^.  An  order  of  the  War  Department,  fixing  the  Engineer  De- 
partment at  the  seat  of  government. 

6.  An  order  from  the  War  Department,  dated  April  7,  1818, 
preacribing  the  duties  <^  the  Engmeer  Department,  and  also  one 
dated  on  the  1st  of  August,  1828,  allowing  double  rations  to  each 
officer  of  the  Corps  of  Engineers  charged  with  the  construction  of 
a  fortificadon,  or  naving  a  separate  command. 

Mr.  Spencer  ako  stated  in  his  evidoice,  that  he  had  directed  the 
records  and  files  of  the  Department  of  War  to  be  searched  for  any 
evidence  of  any  contract,  express  or  implied,  that  General  Gratiot 
was  to  receive  extra  compensation  for  the  services  charged  by  him, 
nd  tlmt  the  proper  officers  reported  that  no  such  evidence  was  to 
be  found  except  what  might  be  derived  from  the  papers  furnished 
above,  which  report  he  (Spencer)  believed  to  be  true,  and  adopt- 
ed as  his  answer  to  the  interrogatory. 

William  B.  Lewis,  then  Second  Auditor  of  the  Treasury,  who 
ibmished  copies  of  Gratiot's  accounts,  with  the  accounts  of  other 
officers  of  the  Engineer  Corps  who  had  recmed  extra  allowan- 
ces. 

Albion  K.  Parris,  then  Second  Comptroller  of  the  Treasury, 
who  testified  that  the  number  of  contracts  transmitted  from  the  En- 
gineer Department  to  the  office  of  the  Second  Comptroller  be- 
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tween  July  30,  1838,  and  December  6,  1838,  amounted  to  abovrt 
two  thousand  eight  hundred  and  thirty. 

General  Towson,  paymaster-general  of  the  army,  who  testi- 
fied as  to  the  tune  wh^  Gratiot  received  the  pay  of  his  brevet 
rank,  and  when  it  was  stopped. 

Asbury  Dickens,  Secretary  of  the  Senate,  who  furnished  a  copy 
of  a  report  made  by  Gratiot  to  the  Secretary  of  War,  upon  a  claim 
pending  before  the  Senate. 

Many  of  the  witnesses  above  mentioned  were  cross-questioned 
on  the  part  of  the  United  States. 

The  defendant,  Gratiot,  further  gave  m  evidence  the  following 
printed  papers,  which,  it  was  agreed,  might  be  used  as  if  spread 
upon  the  record,  viz. :  — 

1.  Congressional  Document  No.  78,  of  the  2d  session,  S3d 
Congress. 

2.  Reports  No.  449,  455,  456,  1st  session,  23d  Congress. 

3.  Extracts  from  the  Army  Regulations  revised  conformably  to 
the  Act  of  24th  April,  1816.  War  Office,  September,  1816, 
pages  96,  97,  98. 

The  defendant,  Gratiot,  havmg  here  closed  his  evidence,  the 
counsel  on  the  part  of  the  United  States  gave  in  evidence  to  the 
jury,— 

1.  The  deposition  of  John  C.  Calhoim,  formerly  Secretary  of 
War,  who  testified  that  he  established  what  is  known  as^he  present 
bureau  system  of  the  War  Department,  of  which  the  Engineer 
Department  constituted  a  part ;  and  that  he  had  no  recollection  of 
any  btention  or  expectation,  m  establishing  the  bureau  system,  that 
die  chief  of  the  Corps  of  Engineers  should  receive  for  his  services, 
as  the  officer  in  charge  of  that  bureau,  any  compensation  over 
and  above  his  pay  and  emoluments  as  an  officer  of  the  army. 

2.  Colonel  J .  J.  Abert,  colonel  of  the  Corps  of  Topographical 
Engineers,  who  testified  that  be  had  never  received  or  claim^  any 
extra  convpensation  for  official  services  at  one  of  the  desks  or 
bureaux  oi  the  War  Department,  while  at  the  head  of  said  biureau; 
that  he  had  received  extra  compensation,  but  was  not,  durkig  the 
time,  in  the  direction  of  the  biu^au  ;  that  in  his  opinion,  any  chities 
of  afl  engineer  character,  assigned  by  the  Regulations,  or  by  direc* 
tion  of  the  War  Department,  to  either  corps  of  engineers,  become 
the  proper  and  legitimate  duties  of  that  corps. 

3.  Thomas  S.  Jesup,  major-general  by  brevet,  and  quarter- 
master-general of  the  army,  who  explained  why  die  colonel  of 
engineers  and  other  officers,  stationed  at  the  seat  of  government, 
were  allowed  double  rations,  and  testified  that  he  considered  the 
services  charged  for  in  Gratiot's  accounts  as  the  legitimate  and 
proper  duties  of  the  chief  engineer. 

4.  John  H.  Eaton,  fomjprly  Secretary  of  War,  who  testified 
that  he  was  in  office  during  a  part  of  the  time  mentioned  in  Ora* 
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tiot's  accounts,  and  that  no  contract  or  engagement  was  ever  entered 
into  bj  him  with  General  Gratiot  as  to  the  senrices  to  be  perfomv- 
ed  bj  Gratiot. 

The  evidence  being  closed  on  bodi  sides,  the  following  agree- 
ment was  filed. 

Facts  admiUed  by  parties.  —  It  is  admitted  by  the  parties,  that 
the  accomit  referred  to  in  the  depositions  of  Colonel  J.  J.  Abert 
and  General  Jesup  is  the  same  attached  to  the  deposition  of  Ben- 
jamin Fowler. 

The  United  States,  by  the  district  attorney,  admitted  that  the 
defendant  should  receive  credit  for  the  sum  of  $5,758,  beinc  the 
fifth  item  of  his  account,  to  be  deducted  from  the  balance  found  due 
from  him  to  the  United  States  on  the  Treasury  transcripts  given 
3D  evidence  ;  and  also  that  the  sum  of  $  276,  being  one  half  of  the 
eleventh  item  in  his  account,  should,  in  like  manner,  be  credited 
to  him  against  the  balance  on  said  transcripts. 

The  defendant  withdrew  his  claim  for  the  fourth,  ninth,  tenth, 
twelfth,  and  thirteenth,  and  one  half  of  the  eleventh  items  in  bis 
account,  the  same  having  been  allowed  him  in  former  settlements. 

Whereupon  the  court  instructed  the  jury,  on  the  part  of  the 
United  States,  as  follows: — 

biMirucHons  gisen.  —  1st.  That  the  defendant  is  not  entitled  to 
asy  commission  on  the  sums  by  him  turned  over  to  J^mes  Mau* 
rice,  charged  by  him  on  account  of  Fort  Calhoun  and  Fort  Mon- 
roe, and  rejected  by  the  accounting  officers  of  the  Treasury;  (1.) 
because  defendant  received  four  dollars  each  day  for  his  attendance 
upon  the  above  works,  by  a  former  allowance,  and  by  the  one  now 
ordered  ;  (2.)  because  the  only  evid^ice  is  what  the  transcript 
introduced  by  the  plaintiff  furnishes ;  and  such  evidence  is  not 
sufficient  to  authorize  any  commission  to  be  allowed  merely  for 
tunung  over  to  an  accounting  officer  the  moneys. 

2d.  Nor  is  the' defendant  entided  to  any  credit  for  commissions 
or  disbursements  on  account  of  appropriations  for  fortifications  as 
ohaj^ed  by  him.  Of  this  item,  the  only  evidence  in  the  cause  is 
that  furnished  by  the  transcript  introduced  by  the  United  States, 
•8  the  principal  evidence  on  which  the  defendant  is  charged,  and 
the  evidence  thereby  furnished,  is  not  sufficient  to  authorize  the 
jury  to  allow  the  defendant  the  credit  claimed* 

3d.  Nor  is  the  defendant  entitled  to  conunissions  for  disbinrse- 
ments  on  account  of  contingencies  and  repaurs  of  fortifications  as 
charged  by  him,  there  being  no  evidence  on  this  item  of  charge 
except  the  above-named  transcript,  which  evidence  is  not  sufficient 
to  authorize  the  jury  to  allow  any  credit  for  this  item. 

4th.  Nor  is  the  defendant  entitled  to  any  credit  for  commissions, 
«8  charged,  upon  any  moneys  coUecfbd  of  Jacob  Lewis  &  Co. 
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and  Samuel  Cooper,  or  either  of  them  ;  because  the  aboTe-named 
transcript  is  the  only  evidence  m  the  cause  to  establish  thb  charge 
against  the  United  States,  and  such  evidence  is  not  sufficient. 

5th.  Nor  is  the  defendant  entitled  to  conuoissions  as  charged  bj 
him  on  account  of  sales  of  public  property,  there  being  no  evi<teDce 
but  the  foregoing  transcript  to  establish  the  chaise,  which  evidence 
is  not  sufficient. 

In  the  five  cases  above,  there  b  no  evidence  to  warrant  the  credit 
claimed  in  either  case. 

6th.  The  services  of  the  defendant,  while  chief  engineer,  charged 
with  the  duties  of  the  Engineer  Department,  m  conducdng  die  afiurs 
connected  with  the  civil  works  of  internal  improvement  carried  on 
by  the  United  States,  are  not  extra  official  services  for  which  be  is 
entitled  to  credit  in  this  action. 

7th.  There  is  no  evidence  that  the  defendant  performed  any  extra 
official  service  m  conducting  the  affairs  connected  with  the  executicni 
of  the  act  of  Congress  of  14th  July,  1832,  to  provide  for  the  taking 
of  certain  observations  preparatory  to  the  adjustment  of  the  northern 
boundaiT-line  of  the  State  of  OWo. 

8th.  The  services  alleged  to  have  been  performed  by  the  defend- 
ant at  one  of  the  desks  or  bureaux  of  the  War  Department,  the 
claims  to  which  are  specified  in  an  account  dated  March  23, 1841, 
and  appended  to  Benjamin  Fowler's  deposition,  taken  March  16, 
1842,  if  such  services  were  performed  at  the  bureau  of  the  chief 
engineer,  and  professedly  in  that  capacity,  they  were  among  the 
duties  appertaining  to  the  office,  and  such  as  the  defendant  was 
bound  to  perform  as  chief  engineer,  without  being  entitled  to  any 
extra  compensation  above  his  pay  and  emoluments  as  a  brigadier* 
general  in  the  army  of  the  Unitea  States.  And  as  to  items  num- 
bered from  one  to  twenty-two,  in  the  same  account,  for  examining 
and  reporting  on  various  subjects,  for  which  the  defendant  claims 
extra  official  compensation,  nis  evidence,  and  the  evidence  of  the 
United  States,  show  them  to  have  been  examinations  and  reports 
on  matters  appertaining  to  the  office  of  chief  engineer.  So  are  the 
reports  on  their  face,  so  far  as  they  have  been  given  in  evidence, 
nor  is  there  any  evidence  in  any  degree  to  the  contrary.  To  sus- 
tain some  of  them,  no  evidence  whatever  is  offered ;  neither  for 
makmg  those  in  regard  to  which  evidence  has  been  offered,  nor  (or 
such  in  regard  to  which  no  evidence  has  been  ofifered,  can  the  de- 
fendant claim  extra  compensation. 

■ 

Exceptions.  —  To  the  giving  of  the  eight  instructions  above  set 
forth,  and  to  the  giving  of  each  of  them,  the  defendant,  by  his 
counsel,  excepted. 

The  defendant,  by  his  counsel,  then  prayed  the  court  to  instruct 
the  jury  as  follows  :  — 

1.  That  imder  the  first  (fount  of  the  declaration,  the  plaintiff*  is 
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not  entitled  to  recover  agtinst  the  defendant  for  any  money  re- 
ceired  by  him  in  any  office  or  capacity  other  than  chief  engineer. 
Which  instmctioa  was  given  by  the  court. 

httmciioni  rtfuttd. — 2.  That  under  the  second  count  of  the 
declaiation,  the  plaintiff  is  not  entitled  to  recover  against  the  de- 
fendant for  any  money  received  by  him  in  any  office  or  capacity 
not  mentioned  in  the  bill  of  particulars  of  demands,  furnished  and 
filed  by  the  plaintiff  under  that  count,  nor  for  any  money  which 
may  have  been  received  by  the  defendant  at  any  other  time  than 
dot  mentioned  in  said  bill  of  particulars,  that  is,  the  year  1839. 

This  last  instruction  was  refused  by  the  court,  because  there 
was  no  order  made  by  the  court  on  the  plaintiff  to  furnish  a  bill  of 
particulars,  and  on  tl:^  memorandum  furnished  voluntarily  to  the 
defendant's  counsel  the  court  did  not  act,  and  might  not  have 
acted,  if  required  to  do  so,  under  the  circumstances,  this  being  a 
matter  of  discretion. 

3.  That  if  the  jury  find,  from  the  evidence,  that  the  defendant 
performed  any  of  the  services  for  which  he  has  charged  in  the  last 
iton  of  his  account  imder  the  direction  of  the  President  or  Secre- 
tary of  War,  and  that  such  services  were  neither  military  nor  civil 
eo^eering,  he  is  entitled  to  compensation  for  such  services  as  a 
set-off  in  this  action.  This  last  instruction  was  refused  by  the 
court. 

4.  That  if  the  jury  find,  from  the  evidence,  that  the  defendant 
performed  any  of  the  services  in  the  item  of  his  account  appended 
to  Benjamin  Fowler's  deposition  undei:.  the  direction  of  the  Pres- 
ident or  Secretary  of  War,  and  that  such  services  were  not  en- 
joined by  the  army  regulations,  the  defendant  is  entitled  to  com- 
pensation for  such  services  as  a  set-off  in  this  action. 

TUs  last  instruction  was  refused  by  the  court,  and  the  refusal 
reduced  to  writing  m  the  following  words  :  — 

'^  This  instruction  is  refused,  and  the  eighth  instruction,  given 
00  the  part  of  the  United  States,  is  referred  to  as  embracing  the 
whole  subject-matter.  The  court  is  furthermore  of  opinion,  that 
the  President  or  Secretary  could  well  refer  to  the  chief  engineer 
any  matter  for  report,  &c.,  which  appertained  to  the  particular  ser^ 
vice  devolving  on  the  Engineer  Department,  in  cases  where  Con- 
gress, or  either  House,  by  law  or  resolution,  required  mformation 
fi-om  the  President  on  that  particular  subject,  aside  from  any  in- 
junction by  the  army  regulations,  and  therefore  the  instruction  can- 
not be  given  m  the  terms  it  is  asked." 

5.  That  if  the  Jury  find,  from  the  evidence,  that  the  defendant, 
by  the  direction  of  thie  President  or  of  the  Secretary  of  War,  per- 
formed any  of  the  services  charged  for  in  the  last  item  of  his  ac- 
count, being  the  said  item  attached  to  J^owler's  deposition,  and 
that  the  services  so  rendered  were  out  of  the  limits  of  his  official 
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duties  as  chief  engineer,  he  is  entitled  to  oonpensation  for  such 
extra  sendees,  as  a  set-off  in  this  action. 

This  last  instruction  was  refused  by  the  court,  and  the  refusal 
was  reduced  to  writing,  in  the  foUowing  words  :  — 

^^  The  court  refuses  this  instruction,  because  the  whole  evidence 
m  the  cause,  without  any  exception,  is  written  evidence,  which  the 
court  is  caUed  on  to  construe  and  apply,  and  not  the  jury,  and 
from  such  evidence  to  ascertain,  as  matter  of  law,  what  were  the 
defendant's  duties  and  acts  ;  and  taking  all  the  evidence,  and  con- 
struing it  the  most  favorably  for  the  defendant,  none  is  adduced 
showing,  or  tending  to  show,  the  defendant  performed  any  service 
not  appertaining  to  his  station  as  chief  ei^ineer ;  and  for  the  proper 
instruction  on  the  item  referred  to,  the  eighth  instruction  on  part 
of  the  United  States,  on  this  item,  is  to  govern  the  jury. 

^^  If  for  no  other  reason,  this  instruction  would  be  refused,  be- 
cause the  said  ei^th  instruction  concludes  the  whole  matter. 
There  is  no  fact,  therefore,  to  which  this  instruction  could  apply^ 
and  it  again  refers  the  matters  of  law  to  the  jury, — what  the  chief 
en^eer's  official  duties  were,-— assuming  to  withdraw  their  d^ 
cision  from  tiie  court,  and  ont  of  the  previous  mstruction." 

To  all  which  decisions  and  opinions  of  the  court  in  giving  the 
instructions  on  the  part  of  the  United  States,  and  in  revising  the 
mstructions  which  were  prayed  for  by  the  defendant,  and  Iqr  the 
court  refused,  the  defendant,  bv  his  counsel,  excepts,  and  prays 
the  court  to  sign  and  se»l  this  fab  bill  of  exertions,  and  that  the 
same  be  made  part  of  the  record,  which  is  done. 

J.  CATRON.     [L.  s.] 

To  review  these  instructions  and  refusals,  this  writ  of  error  was 
sued  out. 

The  cause  was  argued  by  Mr.  Jones  and  Jlfr.  Coxe^  for  the 

?laintiff  in  error,  and  by  Mr,  Mason^  Attomey*6eneral,  for  the 
Jnited  States.  There  was  presented  also,  by  6efi<rai  Graftof,  a 
brief  containing  detailed  references  to  such  of  the  laws,  military 
regulations,  usages  of  the  War  Department,  &c.,  as  tended  to 
illustrate  the  two  foUowing  general  heads,  viz.  :  — 

1.  The  history,  progressive  organization,  and  proper  functioas^ 
military  and  civil,  of  the  engmeer  corps,  and  of  the  chief  or  colonel 
of  engmeers. 

2.  The  effect  of  the  brevet  of  brigadier-general,  when  it  happens 
to  be  conferred  on  the  colonel  of  engineers,  and  whenever  any  of 
the  contingencies  happen  upon  which  he  takes  place  accordii^  to 
his  brevet  commission. 

These  DlustraticMis  were  intended  to  explain  the  following  prop- 
ositions :  — 

1.  That  when  General  Gratiot  was  detached  from  his  origiBal 
Station  of  chief  or  colonel  of  engineers  at  West  Pobt,  to  take 
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metaui  nmk  and  eomnand  according  to  his  brevet  conmusaios,  with 
the  pay  and  emoluments  of  a  brigadier-general  in  the  army  of  tlie 
United  States,  be  was  completely  detached  from  the  line  of  the 
ei^eers,  aini  took  m  distinct  station,  rank,  and  command  in  the 
fine  of  the  army  ;  indeed,  that  be  could,  by  no  possibility,  accord- 
i^  to  existing  laws  and  regulations,  have  assumed  such  statioa, 
ismk,  and  command,  and  been  allowed  such  pay  and  emoluments, 
as  brigadier-general,  without  relinquishing,  for  the  time  being,  hb 
Nation  and  conmiand  m  the  Ibe  of  the  engineers,  and  all  the  pec«- 
fiar  functions  and  duties  of  engineer ;  in  short,  that  he  was  as  cona- 
pletdy  detached  from  the  engineer  line  as  if  he  had  been  ordered 
(and  he  m^ht  just  as  regularly  hare  been  ordered)  to  take  com* 
maad  in  the  field  of  a  brigade  composed  of  different  detachm^its. 
^  2.  That  the  pi^  and  emoluments  received  by  him,  whilst  in 
soch  command,  as  brigadier-general,  were  exchmvely  appropriated 
%Y  law  to  his  services  in  that  rank  alone,  and  had  no  more  con- 
nection  with  or  reference  to  any  duties  or  services  of  engineering, 
fimn  the  like  pay  and  emoluments  received  by  any  other  officer  of 
die  like  nude  m  the  line  of  the  army. 

3.  That,  even  if  General  Gratiot,  in  his  tben  actual  rank  of 
br^dier-general,  had  been  liable  to  be  officiaUy  called  on  to  per^ 
Ibrm  tngmeer  duties  or  services,  still  the  particular  services  per- 
formed by  him,  and  for  which  he  cknmed  distinct  compensation, 
as  fer  extra  official  services,  did  not,  in  fact,  appertain  to  the  line, 
bniness,  or  science  of  engineering,  m  any  of  its  branches. 

4.  That,  even  if  those  services  had  b^n  (and,  in  fact,  they  were 
not)  within  the  sphere  of  anv  branch  of  civil  engineering,  in  whidi 
any  act  of  Congress  had  autnorized  the  employment  of  the  Engineer 
Corps,  still  there  was  no  provision  in  the  law  to  prohibit  extra  com- 
pensation (over  and  above  the  stated  and  (^cial  pay  and  emolu- 
ments) to  the  officers  of  the  engineer  corps  so  employed ;  and 
their  title  (as  by  an  implied  contract)  to  such  compensation  has 
been  acknowWged  and  established  by  a  numerous  train  of  prece- 
dents and  long  usage. 

5.  But  it  is  thought  qmte  clear,  that  whilst  stationed  at  the  seat 
of  government,  in  the  actual  rank  and  command  of  brigadier-geo- 
eni,  aecordnig  to  his  brevet  commission,  he  was  not  liable  to  be 
called  on,  ex  offieioy  for  the  performance  of  any  of  the  peculiar  du- 
ties or  services  of  an  aigineer,  whether  military  or  civil. 

Mr.  Jonesj  for  the  plamtiff  in  error,  contended  that  the  instruc- 
tioDs  given  by  the  court  below  were  erroneous,  because  they  un- 
dertook to  judge  of  a  fact  which  was  proper  for  the  jury.  The 
circumstance  that  the  evidence  was  reduced  to  writing  made  no 
difference,  and  did  not  authorize  the  transfer  of  the  question  from 
the  jury  to  the  court.  All  evidence  taken  under  a  commission  is 
written,  and  yet  goes,  of  course,  to  the  jury.     Usage  is  a  fact, 
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and  the  determination  of  it  cannot  be  withdrawn  froin  that  tiibunal 
which  is  the  exclusive  judge  of  facts. 

The  claim  of  General  Gratiot  was  for  services  rendered  beyond 
the  line  of  his  official  duty.  It  is  no  new  principle  on  his  part. 
If  his  tune  and  labor  have  been  tasked  beyond  his  office,  he  is  en- 
titled to  compensation.  This  question  has  been  frequently  exam- 
ined by  this  court,  which  has  decided  that  there  is  no  necessity  for 
an  express  contract  to  establish  such  a  claim.  An  impUed  con- 
tract is  sufficient.  The  set-off  is  claimed  under  the  act  of  1794. 
(i  Lit.  &  Brown's  ed.  366.)  The  claim  need  not  be  a  legal  one  ;  if  it 
,  b  an  equitable  one,  it  is  sufficient.  The  cases  which  illustrate  this 
are  United 'States  v.  Macdaniel,  7  Peters,  1  ;  United  States  v. 
•Ripley,  7  Peters,  18  ;  United  States  «.  Fillebrown,  7  Peters,  28. 

The  last  mentioned  case  was  analogous  to  this  in  some  respects. 
Fillebrown  was  a  clerk,  with  a  fixed  salary,  and  was  moreover 
employed  by  a  board  to  take  charge  of  their  books,  at  an  additional 
salary  of  $250  per  annum.  A  part  of  his  set-off  was  for  services 
prior  to  his  appointment  by  the  board,  and  this  raised  the  Question 
whether  an  implied  contract  was  sufficient.  This  case  ot  Fille- 
brown is  understood  to  establish  the  five  following  propositions, 
viz.  : —  ^ 

1.  That  an  equitable  clahn  for  an  unascertained  balance,  to  be 
fixed  bv  the  jury,  was  admitted. 

2.  That  it  was  competent  to  show,  by  parol  evidence,  what  were 
the  extra  services  beyond  the  Une  of  official  duty,  and  that  the 
whole  question,  whether  or  not  such  services  were  extra,  was  a 
fact  for  the  jury,  to  be  established  by  parol  evidence. 

3.  That  parol  evidence  was  admissible  to  show  the  measure  of 
compensation  for  extra  services  in  all  officers  of  the  government. 

4.  That  the  board  had  authority  to  employ  a  person  who  ren- 
dered the  services  charged  for,  and  that  the  law  will  imply  a 
promise  to  pay  for  them. 

5.  That  the  Secretary  of  the  Navy  could  not  disallow  and  annul 
the  right  to  compensation. 

{Mr.  Jones  then  explained  the  account  of  General  Gratiot,  as 
set  forth  in  the  precedmg  statement.) 

The  situation  of  General  Gratiot  may  be  ccmsidered  in  three 
pdnts  of  view. 

1.  As  military  engineer,  being  lieutenant-colonel  from  1821. 

2.  As  chief  engbeer,  being  full  colonel. 

3.  As  a  brigadier-general  in  the  army  of  the  United  States. 
When  he  was  detached  from  the  proper  head-quarters  of  the  corps, 
at  West  Point,  he  took  rank  as  brigadier-general  in  the  line  of  the 
army. 

1 .  As  military  engineer. 

The  laws  of  May  9,  1794  (I  Lit  & R-own's  ed.  366),  July  16, 
1798  (1  ibid.  604),  March  3, 1799  (1  ibid.  749),  March  16,  1802 
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(2  ihid»  132),  show  that  the  Corps  of  Engineers  was  enurely  a  niili- 
tary  corps,  and  bound  to  do  no  other  species  of  duty. 

The  63d  article  of  the  Rules  and  Articles  of  War,  established 
bf  the  act  of  April  10,  1806  (2  L.  &  B.'s  ed.  359),  is  as  follows  :  — 

^^  Akt.  63.  The  functions  of  the  engineers  bemg  generaUy  con- 
fined  to  the  most  elevated  branch  of  military  science,  they  are  not 
to  assume  nor  are  they  subject  to  be  ordered  on  any  duty  beyond 
the  tine  of  their  immediate  profession,  except  by  the  special  order 
of  the  President  of  the  United  States ;  but  they  are  to  receive 
every  mark  of  respect  to  which  their  rank  in  the  army  may  entide 
them  respectively." 

And  this  article  is  quoted  in  the  general  regulations  for  the  army 
issued  in  1816,  1821,  and  1825. 

Li  the  r^ulations  of  1825,  there  is  the  following  paragraph  :  — 

Par.  888.  *'*'  The  duties  of  the  Engineer  Department  comprise  re* 
comHntring  and  surveying  for  military  purposes  and  for  internal  tm- 
frooementSj  together  with  the  collection  and  preservation  of  topo- 
grafMcal  and  geographical  memoirs  and  drawings  referring  to  those 
objects  ;  the  selection  of  sites  ;  the  formation  of  plans  and  estimates ; 
the  construction,  repair,  and  inspection  of  fortifications  ;  and  tho 
disbunement  of  the  sums  qppropriated  for  the  fulfilment  of  thou 
9bjects,  severally  J  comprising  those  of  the  Military  Academy ;  al- 
so, the  superifUendence  of  the  execution  of  the  acts  of  Congress  in 
relation  to  internal  improvementSy  by  roads,  canals,  the  navigation 
of  rivers,  and  the  repairs  and  improvements  connected  with  the  har^ 
howrs  of  the  Vni^  States,  or  the  entrance  into  the  same,  which  may 
be  authorized  by  acts  of  Congress,  with  the  execution  of  which  the 
War  Department  may  be  charged. ^^ 

What  right  had  the  Secretary  of  War  to  change  the  destination 
of  the  corps,  and  divert  it  from  the  duties  which  the  hw  had  pre- 
scribed as  legitimate  ? 

But,  at  all  events,  this  regulation  does  not  require  their  attention 
to  be  bestowed  upon  any  other  works  than  those  ^^  with  which  the 
War  Department  may  be  charged."  {Mr.  Jones  here  referred  to 
such  acts  of  Congress  as  charged  the  execution  of  certain  specific 
works  upon  the  War  Department.) 

2.  As  chief  engineer,  being  full  colonel. 

By  the  provisions  of  other  enactments,  but  particularly  in  those* 
of  the  last  branch  of  the  27th  section  of  the  act  of  1802,  last  of  the 
6dd  article  of  war,  and  the  general  regulations  of  the  President  un- 
<fer  them,  the  officer  of  the  Corps  of  Engineers  b  subject  to  be  or- 
dered upon  other  duties,  which,  although  not  lodged  in  his  office  or 
line  profession,  are  nevertheless,  like  those  named  above,  governed 
by  the  rules  and  articles  of  war.  They  are  staff  services  generally, 
and  which  by  law  are  designated,  when  perfonned  by  a  detached 
officer,  as  extra  official,  and  always  compensated  in  addition  to  Ibe 
pay  and  emoluments. 
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Mr.  Jones  then  referred  to  several  acts  of  Congress,  to  show  that 
where  officers  were  detached  for  staff  duty,  they  were  paid  in  addi- 
tion. But  the  fact  that  General  Gratiot  performed  staff  duties  is 
admitted  by  the  United  States  in  the  account. 

5.  As  a  brigadier-general  in  the  army. 

"  The  chief  of  the  Corps  of  Engineers  shaD  be  stationed  at  the  seat 
of  government,  and  shall  direct  and  regulate  the  duties  of  the  Corps  of 
Engineers,  and  those  also  of  such  of  the  Topographical  Engineers  as 
may  be  attached  to  the  Engineer  Department,  and  shall  also  be  the 
inspector  of  the  Military  Academv,  and  be  charged  with  its  cor- 
respondence."—  General  Regulations  of  1821,  p.  165,  par.  1  ;  cmt 
of  1826,  p.  167,  par.  887. 

.  It  is  clear  that  this  order  or  executive  regulation  detaches  the  colo- 
nel of  the  Corps  of  Engmeers  from  the  permanent  head-quarters  of 
hii  corps,  and  places  him  in  position  to  command  ^'  detachments 
composed  of  different  corps,"  viz.  :  — 

1.  Corps  of  Engineers  at  head-auarters. 

2.  Officers  of  the  Corps  of  Engineers  on  detached  service. 

3.  Topographical  Engineers  attached  to  the  Engineer  Depart- 
ment. 

4.  Cadets  of  artillery,  cavalry,  riflemen,  or  infantry,  attached  to 
the  Military  Academy  by  the  3d  section  of  the  act  of  April  29, 
1812,  **  making  further  provision  for  the  Corps  of  Engineers"  (3 
Story,  1241,  ch.  72);  —  and 

6.  Post  of  West  Point. 

Jtfr.  Jones  then  went  on  to  show  that  by  the  61st  article  of  the 
General  Regulations  of  1816,  and  the  acts  of  1812  and  1818,  Gen- 
eral Gratiot  was  entitled  to  the  pay  and  emoluments  of  a  brigadier- 
general  in  the  army,  as  cldmed  in  his  account. 

Mr.  Mason  (Attorney-General),  for  the  United  States. 

The  history  of  the  case  is  this. 

On  the  2d  of  March,  1819,  the  plaintiff  in  error,  then  an  officer 
of  engineers  in  the  army  of  the  United  States,  was  ordered  to  Old 
Point  Comfort  to  take  charge  of  the  works  there  building  at  the  two 
fortiflcations.  Fortress  Monroe  and  Fort  Calhoun. 

On  the  8th  of  November,  1821,  the  disbursing  agent  then  at  the 
post  was  removed,  and  the  plaintiff  was  durected  to  take  upon  him- 
self the  disbursements  of  the  public  money,  agreeably  to  the  regula- 
tions for  the  government  of  the  Engineer  Department ;  which  he  did. 

On  the  1st  of  August,  1828,  he  became  chief  engineer,  and  re- 
moved to  Washington,  but  continued  in  charge  till  the  30th  of  Sep- 
tember, 1829.  In  his  final  account  there  rendered,  the  entire 
amount  of  his  claims  which  were  disallowed  was,  for  a  second  per 
diem  and  other  items,  $  8,958*91. 

On  the  26th  of  March,  1833,  the  plaintiff  presented  a  new  ac- 
count ^^  as  agent  for  fortifications  at  Forts  Monroe  and  Calhoun." 
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Id  tbb  be  charged  a  commissioQ  of  one  per  cent,  from  NoTember, 
1821,  to  September,  1829. 

On  tbe  30tb  of  June,  1834,  Congress  made  an  appropriation  for 
a  ^'  fort  at  Grand  Terre."  The  whole  amount  appropriated  was 
drawn  from  the  treasury  by  General  Gratiot,  as  chief  engmeer,  in 
November  and  December,  1885.  On  the  6tli  of  October,  1836,  he 
repaid  into  tbe  treasury  $  15,000  thereof,  and  retained  $  35,000,  in 
addition  to  a  balance  of  $  8,958*91  charged  against  him  for  disburse- 
ments  at  Old  Point  Comfort,  previously  to  the  30th  of  September, 
1829. 

On  tbe  1st  of  April,  1836,  the  pay  and  allowances  of  General 
Gratiot  were  stopped,  and  the  amount  directed  to  be  appropriated 
to  the  extinguishment  of  his  debt. 

On  the  15th  of  December,  1838,  his  accounts  were  again  adjusts 
ed,  and  credits  allowed  him  which  reduced  the  balance  against  him 
to  $29,292-13. 

As  an  offset  to  this  balance.  General  Gratiot,  on  the  1 1th  of  Jan* 
nary,  1839,  presented  a  new  account  at  the  treasury,  in  which  he 
renewed  his  claim  for  a  double  per  diem,  and  added  a  claim  for  a 
commission  of  2|  per  cent,  on  disbursements  made  by  him  of  ^^  con* 
tiogeocies  for  fortiiScations.".  And  also  a  claim  of  37,262*44  as 
compensation  for  extra  services  in  conducting  works  of  civil  engi- 
neermg,  from  his  appointment  in  1828  to  his  dismissal  in  1838. 

In  February,  1839,  a  suit  was  brought  against  htm  by  tbe  United 
States,  in  the  Circuit  Court  of  Missouri.  It  was  tried  in  April, 
1840,  and  judgment  rendered  in  favor  of  the  United  States  for 
131,056-33. 

On  a  writ  of  error,  this  court,  at  January  term,  1841,  received 
that  decision,  and,  deciding  several  important  principles  in  regard  to 
the  items  of  the  set-off,  reversed  the  judgment,  on  the  ground  that 
tbe  defendant's  evidence  was  excluded. 

At  April  term  of  the  Circuit  Court  of  Mississippi,  the  cause  was 
again  tried,  and  the  district  attorney  admitted  the  credits  which  are 
specified  in  the  statements,  and  the  defendant  exhibited  a  new  claim 
of  set-off.  The  several  items  are  enumerated  from  1  to  15.  Num- 
bers 4,  9,  10,  12,  and  13  were  admitted  or  withdrawn,  and  the 
others  were  insisted.  Numbers  1,  2,  3,  6,  7,  and  8  arise  out  of 
transactions  anterior  to  the  plaintiff's  becoming  chief  engineer. 
No.  14  Is  substantially  the  same  charge  for  extra  official  ser- 
vice which  was  passed  on  by  this  coiurt,  15  Peters,  as  No.  3,  p. 
376.  • 

No.  15  b  a  new  demand,  claiming  $  37,127*42  for  extra  official 
services  in  the  daily  and  current  business  of  the  chief  engineer  in 
las  mtercoiurse  with  the  War  Department,  and  asserts  the  princi- 

!)le,  that  the  regulation  of  1821 ,  requiring  the  chief  engineer  to  per- 
brm  his  fimcdons  at  Washington,  detached  him  from  his  regular 
duty,  and  made  all  his  office  business  extraordinary  service,  for 
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which  be  demands  extra  compensation.  The  details  of  this  item 
are  very  minute,  and  the  principle  on  which  the  charge  is  ascer- 
tained does  not  appear  ;  if  allowed,  it  would  have  more  than  liqui- 
dated the  balance  m  favor  of  the  government. 

In  the  opinion  of  the  court  in  the  case  in  15  Peters,  373,  it  was 
deemed  right,  for  the  purpose  of  bringing  this  protracted  contro- 
versy within  narrower  limits,  upon  the  new  trial  in  the  Circuit  Court, 
to  state  some  of  the  views  entertained  by  the  court  upon  {)oints 
which  had  been  argued  as  fully  as  if  the  evidence  had  been  admitted. 
And  it  was  held,  that  by  the  regulations  the  plaintiff  in  error 
was  not  entitled  to  a  commission  on  disbursements)  but  the  per 
diem  was  in  full  of  all  extra  compensation. 

That  as  to  a  charge  for  disbursements  of  contingencies  of  forti- 
fications, he  was  at  liberty  to  show  it  by  evidence. 

That  as  to  his  charge  of  $37,262*46  for  extra  services  in 
conducting  the  affairs  of  the  civil  works  of  internal  improvement 
of  the  government,  upon  its  face,  this  item  has  no  foundation  in 
law,  and  therefore  that  the  evidence  which  was  offered  in  support 
of  it,  if  admitted,  would  not  have  maintained  it,  and  the  ground  of 
this  opinion  was,  that  the  services  alleged  to  be  performed  were  the 
ordinary  special  duties  appertaming  to  the  office  of  chief  engineer, 
on  a  review  of  the  laws  and  regulations,  &c. 

On  the  new  trial,  it  appeared  that,  instead  of  contracting,  the  sub- 
jects of  inquiry  were  enlarged. 

But  it  b  submitted,  that  the  principles  involved  are  few  and  sim* 
pie,  and  have  been  decided  by  this  court. 

The  court  on  the  trial  gave  the  eighth  instruction  asked  by  the 
counsel  of  the  United  States,  and  overruled  the  third,  fourth,  and 
fifth  instructions  moved  by  the  counsel  of  the  plaintiff  in  error.  And 
this  opinion  of  the  court  involves  the  important  inquiry  on  which 
the  case  turns. 

The  court  instructed  the  jury,  that  there  was  no  sufficient  evi- 
dence to  justify  them  in  givmg  the  defendant  the  credits  claimed. 

The  inquiry  was,  what  were  the  lawful  duties  of  an  officer 
holding  his  commission  and  receiving  a  salary  for  his  services  irom 
the  United  States.  Was  this  a  question  for  the  court  or  the 
jury  ? 

it  is  submitted,  that  it  was  peculiarly  a  question  for  the  decision 
of  the  court.  It  cannot  be  determined  what  was  extra  official, 
without  previously  determining  what  is  the  official  duty.  And  this 
is  necessarily  a  question  of  law. 

It  is  in  the  nature  of  a  quo  warranto^  in  which  the  question  of  the 
sufficiency  of  legal  authority  is  always  decided  by  the  court. 

In  the  case  of  Kendall  v.  Stokes,  3  How.  87,  it  was  held  that  a 
motion  to  charge  on  the  proofs  was  equivalent  to  a  demurrer  to  the 
evidence,  and  such  is  the  practice  in  Missouri. 

In  Toland  v.  Sprague,  12  Peters,  300,  it  was  held  that  where 
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ihe  evidence  was  in  writing  it  was  not  error  for  the  court  to  charge 
the  jurjr  as  to  its  effect  And  the  court  clearly  recognized  the  same 
miociple  in  the  case  of  Gratiot  v:  United  States,  15  Peters,  376. 
The  learned  judge  who  delivered  the  opinion  of  the  court  says,— 
"  The  court  are  of  opinion  that  upon  its  &ce  this  item  has  no  just 
foundation  in  law,  and  therefore  that  the  evidence  which  was  offer* 
ed  in  support  of  it,  if  admitted,  uould  not  have  maintained  it.  The 
ground  of  this  opinion  is,  diat  upon  a  review  of  the  laws  and  regula* 
tknis  of  the  government  applicahle  to  the  subject,  it  is  apparent  that 
the  services  therein  alleged  to  be  performed  were  the  ordinary 
'special  duties  appertaining  to  the  office  of  chief  engmeer ;  and  sudi 
as  the  defendant  was  bound  to  perform  as  chief  engineer,  without 
any  extra  compensation  over  and  above  his  salary  and  emoluments 
as  a  brigadier-general  of  the  army  of  the  United  States,  on  accoiiort 
of  such  services.  In  this  view  of  the  nuitter,  the  Circuit  Court  act- 
ed correctly  in  rejecting  the  evidence  applicable  to  this  item." 

Thus  having  tne  sanction  of  this  court,  the  Circuit  Court  was  au- 
thorized, on  the  second  trial,  in  charing  the  jury  that  the  written 
evidence  adduced  was  not  sufficient  to  maintain  the  items  of  his  ac- 
count of  offset. 

Since  the  former  hearing  of  this  cause  here,  the  case  of  £lia* 
son  and  the  United  States  has  been  heard  and  decided.  It  is 
rep<ftted  in  16  Peters,  291  -  303,  and  the  court  there  held,  that 
by  the  regulation  of  March  13,  1835,  no  extra  compensation 
could  be  sdlowed  to  an  officer  of  the  army  from  the  3d  of  March 
of  that  year.  Credit  was  disallowed  to  Captain  Eliason  under 
circumstances  similar  to  those  of  the  plaintiff  in  error,  and  his 
must  share  the  same  fate.  Assuming,  then,  as  I  have  endeavoured 
to  prove,  that  the  Circuit  Court  did  not  err  in  instructing  the  jury 
on  the  sufficiency  of  the  evidence,  did  the  court  err  as  to  its 
opinion  of  its  legal  effect  ? 

1 .  As  to  the  first  item,  —  of  two  and  a  half  per  cent,  commissions, 
for  safe  keeping  of  and  responsibility  for  $  19,500,  from  the  27th 
of  August  to  7th  of  September,  1821,  and  for  $26,500,  from 
37th  of  August  to  20th  of  September.  There  is  no  proof  touching 
this  item,  except  the  Treasury  transcript.  Colonel  Gratiot  was  the 
commanding  officer  in  charge  of  the  works  at  Old  Point  Comfort. 
Major  Maurice  was  the  contractor^  These  funds  were  remitted 
to  Colonel  Gratiot,  and  by  him  paid  over  to  the  contractor. 
There  is  no  law,  and  there  is  no  proof  of  usage,  to  sustain  the 
charge.  If  he  had  been  subjected  to  the  trouble  of  disbursing  it, 
as  agent,  he  was  entitied  to  no  commission. 

2.  For  disbursing  contingents,  from  20th  of  May,  1822,  to  30th 
of  September,  1829,  &c.,  there  is  no  additional  proof,  and  he  has 
been  allowed  a  credit  of  four  dollars  per  diem,  which  is  exclusive 
of  all  extra  compensation  for  disbursement. 

3.  Same  answer. 
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6*  For  collections  of  money  made  of  Jacob  Lewis  &  Co.,  &c. 

7.  "         "  "  I'         Samuel  Cooper. 

Th^e  were  moneys  of  the  United  States,  paid  to  the  disburs- 
ing agent,  and  carried  into  his  accounts  for  disbursement.  He  was 
no  more  entided  to  commission  on  these  receipts,  than  on  remit- 
tances to  him  from  the  treasury.     Old  printed  record,  p.  14. 

8.  Major  Whiting,  under  orders,  sold  public  property  and  paid 
proceeds  to  the  disbursing  agent,  who  carried  them  into  account 
to  his  debit.     The  same  reason  applies. 

These  claims  have  been  presented  for  the  first  time  smce  this 
court  decided  that  the  plaintiff  in  error  was  not  entitled  to  com- 
mission on  diabursementSy  with  the  exception  of  a  part  of  that  for 
commissions  on  contingencies.  On  the  former  trial,  that  charge 
was  $836,  now  it  is  $  2,871*43. 

14.  This  item  is  substantially  the  third  item  on  which  this 
court,  at  the  former  hearing,  passed  so  emphatic  an  opinion.  In 
amount  it  is  somewhat  larger  ;  but  whatever  change  has  been  made 
in  the  words,  the  principle  is  the  same. 

For  services  in  conducting  the  affairs  connected  with  the  civil 
works  of  internal  improvement,  and  m  conducting  the  affairs  con- 
nected with  the  execution  of  the  act  of  Congress  of  1824,  for 
taking  observations,  &;c.,  he  claims  compensation  over  and  above 
the  pay  and  emoluments  of  a  brigadier-general,  at  the  rate  of 
(1^3,600  per  annum. 

The  legal  duties  of  the  Engineer  Corps  were  so  fully  discussed^ 
on  the  former  hearing,  that  I  am  unwilhng  to  occupy  the  time  oi 
the  court  in  recapitulating  them. 

By  no  act  oi  Congress  have  these  duties  been  defined.  In 
the  act  of  1794,  1  L.  &B.'sed.  366,  no  specific  duties  are  as- 
signed, but  places  it  generally  imder  the  orders  of  the  President. 
By  the  act  of  1802,  it  was  reorganized,  "  to  do  such  service  as  the 
President  shall  direct."  This  general  power  has  never  been 
superseded.  Every  successive  act  of  Congress  and  of  the  ex- 
ecutive, and,  I  may  add,  the  silence  of  the  plaintiff  m  error  for  a 
long  period  that  he  was  in  office,  show  that  thejre  was  never  any 
just  foundation  for  any  such  implied  contract  as  must  exist  to  sus- 
tain the  charge. 

The  colonel  of  engineers  was  bound  to  perform  any  military  or 
other  duty,  not  incompatible  with  the  character  of  an  officer  and 
gendeman,  that  the  service  may  require,  and  the  President  direct. 

The  regulations  of  1821  and  of  1825  (see  15  Peters,  373,  374) 
require  the  chief  of  the  Corps  of  Engineers  to  be  stationed  at 
Washington,  and  charges  him  with  the  superintendence  of  the  Corps 
of  Engineers,  to  which  the  Topographical  Engineers  is  attached, 
and  makes  his  duties  comprise  reconnoitring  and  surveying,  for 
military  purposes  and  for  internal  improvement,  with  formation  of 
plans  and  estimates  in  detail  for  fortifications,  &c.  ;    also  the  su- 
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perintoideiice  of  the  execution  of  acts  of  Congress  m  rektioB  to 
internal  improvements,  by  roads,  canals,  the  navigation  of  rivers, 
and  the  repairs  and  improvements  connected  with  the  harbours  of 
the  United  States,  with  which  the  War  Depaitment  may  be 
charged  bj  Congress.  And  in  the  case  of  Eliason  v.  The  United 
States,  16  Peters,  302,  the  court  hold  this  language :  —  <'  I'he  Sec- 
retary of  War  is  the  regular  constitutional  organ  for  the  adminis- 
tration of  the  military  establishment  of  the  nation ;  and  rules  and 
orders  publicly  promulged  through  him  must  be  received  as  the 
acts  of  the  executive,  and  as  such  be  binding  on  all  within  the 
spl^re  of  his  legal  and  constitutional  authority."  *^  Such  reguh- 
tKms  cannot  be  questioned  or  de6ed,  because  tbey  may  be  thought 
imwise  or  mistaKen."  To  maintain  his  offset,  the  plaintiff  must 
establish  a  contract,  express  or  implied,  and  the  daily  established 
current  business  of  his  office,  performed  without  any  claim  for  ex- 
tra compensation  by  his  predecessor,  himself,  and  his  successor, 
for  more  than  twenty  years,  it  is  now  argued,  was  extra  official, 
and  that  the  law  implies  a  contract  to  pay  an  extra  compensation. 

The  plaintiff  has  taken  many  depositions.  They  certainly  estab- 
Esh  no  usage  in  the  Engineer  Department,  nor  m  any  of  the  bu- 
reaux, as  they  are  called,  established  in  the  War  Department  for 
t  more  regular  and  systematic  despatch  of  business.  The  Pres- 
ident had  the  authority  to  require  the  services  of  the  chief  engineer 
it  any  plac^,  and  the  regulauon  of  1821  stationed  him  at  Wash- 
iogtOD.  The  nature  of  his  duties  of  superintendence,  and  of  pre- 
paring plans  and  estimates,  in  subordination  to  the  Secretary  of 
War,  necessarily  devolved  on  him  those  duties,  for  which,  in  his 
fifteenth  item,  he  has  now,  for  the  first  time,  asserted  a  claim  to  the 
amount  of  $37,127*42.  The  items  will  speak  for  themselves. 
On  what  principle  the  charge  b  made,  I  am  unable  to  comprehend. 
The  positioD  b  taken,  that  when  he  entered  on  the  duties  of  the 
En^neer  I>epartment,  at  Washington,  he  received  the  pay  of  briga- 
£er-general,  he  ceased  to  act  as  colonel  of  enpneers,  and  was 
acting  only  as  a  brigadier-general  of  the  army  of  the  United  States. 
He  held  die  brevet  rank  of  brigadier-eeneral.  Mr.  Monroe  had 
allowed  to  General  Macomb,  while  periorming  the  duties  of  chief 
en^neer,  the  pay  and  emoluments  of  hb  brigadier's  commbsion. 
The  reasons  for  that  order  are  not  very  favorable  to  the  position 
BOW  taken.     See  record. 

The  brevet  pay  was  allowed  because  he  was  performing  the  du-i 
ties  of  the  c<donel  of  Migineers  ;  whenever  he  ceased  to  perform 
diose  duties,  hb  brevet  pay  ceased  with  it.  In  reference  to  the 
ii»tances  of  extra  pay  allowed,  without  examining  them  in  detail,  I 
will  remark,  — 

1.  That  the  Presidait  had  a  discretion,  by  the  act  of  ,  to 
Bcrease  rations. 

2.  That  neither  the  regulaticm  of  1835,  nor  the  law  of  1835 
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or  of  1838,  forbid  extra  allowances,  where  an  appropriation  was 
made  by  Congress  for  the  object.  See  the  opinion  of  Mr. 
Grundy,  in  1839. 

3.  That  for  duties  takmg  the  officer  from  his  regular  place  of 
duty,  subjecting  him  to  increased  expense,  allowances  have  been 
made,  by  express  assurance  at  the  time.  See  Regulations  of  1818, 
p.  67,  Record. 

That  abuses  have  existed  is  well  known  ;  they  form  no  basb 
on  which  the  court  will  imply  an  undertaking  to  pay  an  extra  com- 
pensation. These  abuses  produced  the  proviso  of  1835,  the  act 
of  1838,  and'the  stringent  and  conclusive  act  of  1842.  None  of 
the  cases  which  have  been  decided  by  diis  court  conflict  with  the 
positions  I  have  taken.  In  McDaniel  and  the  United  States,  and 
m  Fillebrown  and  the  United  States,  there  were  express  agree- 
ments made  by  the  Secretary  of  the  Navy  to  ^ay  for  services 
out  of  the  range  of  their  regular  official  duties.  In  Kipley  v.  United 
States,  the  services  must  be  without  the  range  of  official  duties. 
And  I  may,  with  some  confidence,  insist,  that  the  court  will  not 
be  inclined  to  relieve  the  plaintiff  in  error  from  the  burden  which 
the  law  throws  on  him.  His  claim  cannot  be  regarded  with  favor. 
Congress  appropriated  money  for  an  important  national  work.  It 
went  into  bis  hands  as  a  pubUc  officer,  charged  with  its  application 
to  that  object.  He  diverted  it  to  his  own  uses,  on  a  claim  which 
was  disallowed  at  the  treasury.  Indulgence  to  such  a  course  of 
conduct  may  defeat  military  or  naval  operations  of  the  utmost  hn* 
portance  to  the  country. 

Mr.  Coxtj  for  the  plaintiff  in  error,  in  reply  and  conclusion. 

The  case  ought  to  be  considered  as  if  an  action  had  been 
brought  Inr  General  Gratiot  for  a  settlement  of  accounts.  The 
history  of  the  case  given  by  the  Attorney-General  might  be  cor- 
rect, but  it  was  not  m  the  record,  and  he  had  forgotten  to  state  a 
fact  in  it,  which  was,  that  when  General  Gratiot  was  dismissed, 
there  was  no  ascertained  balance  against  him.  His  account  had 
been  for  five  years  before  the  proper  accounting  officers  of  the 
government,  and  was  then  unsettled.  He  asked  that  a  balance 
might  be  struck,  but  was  refused.  It  seemed  as  if  in  his  case  the 
old  practice  had  been  renewed,  namely,  castigat  audit  que.  Gra* 
tiot  was  required  to  pay  a  large  sum  by  a  certain  day,  and,  not  do* 
bg  so,  the  harsh  measure  of  dismissal  was  resorted  to.  Already 
$20,000  of  the  claim  against  him  has  been  extinguished,  and  we 
hope  that  more  will  be  by  the  event  of  this  suit.  The  Attorney- 
General  has  represented  the  danger  of  large  sums  being  drawn 
fi*om  the  treasury,  but  we  ask  for  the  establishment  of  no  new 
principle.  All  that  we  claim  is  the  impartial  application  of  the 
same  rule  which  has  been  extended  to  others.  And  if  the  appre- 
hended danger  did  exist,  b  this  the  tribunal  which  ought  to  mta> 
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pose  to  preyent  it  ?  The  answer  has  been  abready  furnished  by 
the  Attorney-General,  when  he  said  that  the  legislature,  by  inter- 
'  feriii^y  had  put  a  stop  to  the  supposed  evil.  This  must  therefore 
be  the  last  case.  The  treasury  doors  are  closed  by  legislative 
action,  not  by  judicial  decision.  The  Attorney-General  has  asked, 
if  all  the  officers  who  have  been  brought  to  Washington  by  former 
secretaries  are  to  have  extra  pay.  Whatever  may  be  the  conse> 
qoence,  it  was  not  our  doing,  and  we  are  not  responsible.  In 
some  of  the  departments,  when  boards  of  commissioners  were 
established,  post-captains  in  the  navy  were  placed  there,  and  re- 
ceived salaries  for  tlieir  administrative  functions.  They  could  not 
be  placed  on  courts-martial,  which  shows  that  they  were  detached 
from  the  performance  of  their  regular  duties  in  the  service,  and 
yet  they  have  never  been  obliged  to  ask  for  their  pay.  Since  the 
time  when  General  Gratiot  was  dismissed,  and  even  now,  there 
are  four  post-captains  at  the  head  of  bureaux,  entirely  detached 
from  military  doQr.  They  receive  the  salaries  fixed  by  law.  If 
this  coarse  had  been  taken  formerly,  when  other  officers  were 

r;ed  at  the  head  of  bureaux,  there  would  have  been  no  difficulty, 
therefore,  the  consequences  apprehended  by  the  Attorney- 
General  should  follow,  it  will  be  the  government  that  will  cause 
them,  and  they  cannot  be  attributed  to  us.  So  also,  the  conv> 
mander-in-chief  of  the  army  has  been  appointed  a  commissioner  to 
B^tiate  with  the  Indians,  and  paid  with  extra  compensation. 
So,  also,  the  quartermaster-general  (Jesup)  has  been  sent  to 
Florida  in  command  of  an  army.  These  arguments,  therefore, 
oi^t  not  to  have  any  effect.  This  case,  like  all  other  cases,  is 
iiinply  a  question  of  le^  right. 

The  Attorney-General  has  Aid  that  the  instruction  of  the  court 
below  amounts  only  to  a  demurrer  to  evidence.  I  am  willing  to 
regard  it  so,  as  if  a  motion  for  nonsuit  had  been  made.  But  if 
General  Gratiot  had  been  the  plaintiff,  it  was  not  a  proper  case 
for  a  motion  for  a  nonsuit  or  a  demurrer  to  evidence,  because 
evidence  had  been  dven  on  both  sides.  Gratiot's  witnesses  were 
all  cross-examined  oy  the  United  States,  and  the  whole  evidence 
was  offered  which  had  been  thus  taken.  This  b  a  mere  (question 
of  law.  The  amount  is  of  no  consequence.  ^^  No  nation  was 
ever  impoverished  by  liberally  rewarding  services.''  If  General 
Gratiot's  services  were  really  important,  and  beyond  the  line  of  his 
official  duty,  it  b  no  matter  what  the  amount  involved  may  be. 

General  Gratiot  was  Ueutenant-colonel  of  engineers  when  the 
eolonel  was  ]Mt)moted,  and  entitled  to  a  brevet  for  meritorious  ser- 
vices. He  received  it,  bearing  a  character  without  exception, 
and  even  now  there  is  no  unputation  on  his  personal  honor  and  in- 
tegrity. He  was  advised  that  he  had  rights,  and  asked  no  more 
than  the  Department  had  been  in  the  habit  of  allowing.  He  pre- 
Moted  claims  for  services  beyond  fab  official  duty.     Were  they 
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80  ?  That  is  the  question  which  tUs  court  has  to  decide.  Tfaty 
were  for  keeping  several  hundred  accounts,  paying  money,  ana 
oth^  things  of  an  administrative  nature.  When  diis  case  was  be- 
fore the  court  in  1841,  the  following  language  was  held,  which  is 
found  m  15  Peters,  371.  ^^It  is  true  that  the  act  of  the  16th 
of  March,  1802,"  &c.,  &c.  ^^  But  however  broad  this  eaactmeat 
is  in  its  language,  it  never  has  been  supposed  to  authorize  the 
President  to  enqploy  the  Corps  of  En^eers  upon  any  other  duty, 
except  such  as  belongs  either  to  mihtary  engmeerin^  or  to  civil 
-engineering.  It  is  apparent,  also,  from  the  whole  history  of  the 
legislation  of  Congress  upon  this  subject,  that,  for  many  years 
after  the  enactment,  works  of  internal  improvement  and  mere  civ3 
engineerii^  were  not,  ordinarily,  devolved  upon  the  Corps  of  En- 
gineers. JBut,  assuming  the  President  possessed  the  fullest  pow- 
er, under  this  enactment,  from  time  to  time  to  employ  any  offi- 
cers of  the  corps  in  the  business  of  civil  engineering,  still  it  nust 
be  obvious,  that  as  their  pay  and  emoluments  were,  or  would  be, 
Tegulated  with  reference  to  their  ordinaiy  military  and  other  duties, 
the  power  of  the  President  to  detach  them  up<m  other  civil  ser- 
vices would  not  preclude  him  from  contracting  to  allow  such  de- 
tached officers  a  proper  compensation  for  any  extra  services.  Such 
a  contract  may  not  only  be  established  by  proof  of  some  positive 
regulation,  but  may  also  be  inferred  from  tne  known  practice  and 

ns  of  the  War  Department  in  similar  cases,  acting  in  obedience 
e  presumed  orders  of  the  President,"  &c,  &c.,  &c. 
The  Attorney-General  has  said  that  we  must  either  admit  or 
deny  the  authority  of  the  ^^  Regulations,"  and  that  we  are  on  the 
horns  of  a  dilemma.  But  not  so.  If  the  President  had  the 
power  to  detach  officers  for  othe^  services  than  those  within  the 
strict  line  of  their  duty,  it  has  nothing  to  do  with  his  power  to 
contract  with  them  for  extra  compensation  for  these  services. 
The  court  said  so  in  the  former  case,  and  added,  that  they  had  no 
right  to  say  whether  the  implied  contract  was  established  by 
evidence  or  not.  Why  ?  Because  it  was  not  a  question  of  law, 
but  a  question  of  fact,  for  the  jury.  It  is  true  that,  at  page  376, 
the  court  say  that  one  of  the  charges  ^'  has  no  just  foundation  in 
law  ;  and  therefore,  that  the  evidence  which  was  offered  in  sup- 
port of  it,  if  admitted,  would  not  have  maintained  it."  But  this 
is  merely  an  obiter  dictum^  not  a  point  decided  ;  and  it  is  not  easy 
to  see  how  the  two  passages  can  be  reconciled  with  each  other. 
It  would  seem  as  if  the  court  thought  that  civil  engineering  was  a 
part  of  the  regular  duly  of  the  corps.  This  is  an  open  question. 
The  Attorney-General  thinks  that  we  require  a  reversal  of  the 
former  opinion  of  the  court.  But  not  so.  We  only  wish  that  the 
same  rule  should  be  extended  to  us  which  has  been  extended  to 
others.  The  case  of  The  United  States  v.  Freeman,  3  How« 
556,  has  been  referred  to  as  expressing  the  opinion  which  we 
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wkii  to  revets^f.  But  in  thirt  ctse,  double  rations  were  allowed 
voder  Regulatioa  1139,  at  the  discretion  of  the  Ptesident,  and 
Ifab  was  said  to  be  done  bj  him  bjr  authoriQr  of  law ;  and  this 
is  just  the  propositkm  for  wluch  we  now  contend.  It  was  said  on 
the  other  side,  that  the  authority  of  the  President  does  not  rest 
upon  acts  of  Congress*  I  tdce  issue  upon  this  proposition. 
The  Constitution  says,  ^^  Congress  shall  provide  rules  for  the  gov- 
erament  of  the  army  and  navy."  What  right  has  the  President 
to  do  it  ?  The  first  tet  passed  was  m  1806,  the  63d  article  of 
wlueh  was  a  prohibition  against  emplojring  the  Corps  of  Engineers 
on  any  other  duty,  and  the  same  is  subsequently  repeated.  (JMr. 
C^xe  here  went  into  an  exanunadon  of  the  km  and  army  regula- 
tions.) 

Until  1624,  no  branch  of  mgineering  was  taught  except  milit^y 
oigineering.  Congress  has  thtj»  exercised  its  eonstitutionalpower^ 
and  granted  certain  restricted  powers  to  the  Department.  Whence 
does  the  Attcvney-General  derive  an  unrestrained  power  in  the 
President,  because  he  is  conMnander-*in-chief  ?  It  is  true  that  he 
b  so,  but  his  ordM^,  to  be  legal,  must  be  confined  to  miliary 
duty.  For  example,  he  has  do  right  to  command  an  officer  of  the 
army  to  attend  to  his  (the  President's)  private  business.  There 
is  no  authority,  either,  to  order  a  military  man  to  keep  accounts, 
or  attend  to  administrative  duties.  The  President  has  a  general 
Stoperintending  power  of  seeing  all  laws  executed,  but  that  is  alto- 
gether a  distinct  and  separate  head  of  authority.  This  is  not  in 
virtue  of  hb  being  commander-in-chief  of  the  army,  but  of  being 
President  of  the  United  States.  Under  this,  be  can  employ 
^ents  ;  he  may  choose  anyw)iere  ;  may  sdect  civil  engineers,  or 
officers  of  the  army  proper,  to  carry  on  diplomatic  arrangements 
or  negotiate  with  die  Indians.  But,  then,  is  not  the  person  so 
employed  to  be  remunerated  for  his  services  ?  He  must  be,  un- 
less some  law  fcnrbids  such  pay,  and  th^  President  has  the  power 
to  contract  that  such  pay  shall  be  given.  The  oidy  claim  which 
die  United  States  had  upon  Genend  Gratiot  was  to  employ  him 
in  civil  engineering.  The  67th  article  of  the  Reguhtipns  of 
18^,  paragraph  888,  confines  the  services  of  the  corps  to  such 
worics  as  were  authorized  by  Congress,  and  whose  execution  was 
charged  upon  the  War  Department.  But  many  works  have  beea 
attended  to,  which  were  neither  specifically  charged  upon  the 
War  Department,  nor  had  any  natural  affinity  with  it ;  such,  for 
example,  as  dredging  the  Mississippi.  The  language  of  the  reg- 
ulation impEes  diat  the  execution  of  these  works  must  be  charged, 
by  Congress,  upon  the  War  Department,  at  die  same  dme  that 
dbe  appropriation  is  made.  If  this  is  not  the  case,  then  their  exe- 
cution falh  under  the  general  power  of  the  President  to  see  the 
laws  executed,  and  be  may  employ  any  body  for  this  purpose. 
The  account  which  we  have  before  us  is  for  the  performance  of 
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such  extra  official  duties.  Did  they  properly  belcHig  to  the  office 
of  an  engineer  ?  {Mr.  Cote  here  referred  to  the  following  works 
to  show  that  they  did  not :  —  1 .  Dictiomiaire  de  P  Acad^mie  Fran- 
^se.  2.  Camphell's  Military  Dictionary.  3.  Dobson's  Ency- 
clopaedia. 4.  Lncyclopsdia  Britannica.  5.  Brande's  Dictionaiy 
of  Science,  Literature,  and  Art.  6.  Rees's  Cyclopedia.)  We 
have  also  the  testimony  of  practical  engineers  to  the  same  point. 
We  have,  in  addition,  much  evidence  where  officers  of  all  corps 
have  done  other  duty  and  been  compensi^ed ;  and  even  where  Con- 

gess  has  especially  chained  the  execution  of  works  upon  the  War 
epartment,  such  as  the  Cumberland  road,  officers  have  been  paid* 
extra.  General  Gratiot  was  not  allowed  to  give  evidence  of  his 
services,  to  establish  an  express  or  implied  contract.  Such 
evidence  was  put  in,  and  counter  evidence  taken,  and  then  the 
whole  ruled  out.  It  is,  no  doubt,  the  duty  of  a  court  to  construe 
written  documents.  But  if  a  witness  is  sick  and  examined  under  a 
commission,  does  this  evidence  thereby  change  its  character,  and 
become  a  written  document  f  If  the  decision  of  the  court  below 
is  assimilated  to  a  demurrer  to  evidence,  then  every  fact,  and  every^ 
inference  from  it,  must  be  taken  to  be  true.  For  these  reasons^ 
we  think  that  the  court  below  erred. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  coiart. 

This  case  b  now  before  us  upon  exceptions,  taken  upon  its  trial 
in  the  Circuit  Court,  to  the  instructions  which  were  given  by  the 
court,  and  such  as  it  refused  to  give  to  the  jury.  We  do  not  think 
them  well  foimded.  When  the  instructions  were  given  and  refused, 
the  only  matters  in  controversy  were  items  1,  2,  3,  6,  7,  8,  14, 
15,  m  General  Gratiot's  set-off.  The  4th,  9th,  10th,  12th  items, 
and  one  half  of  the  11th,  had  been  withdrawn,  having  been  allowed 
in  former  settlements.  The  other  half  of  11,  and  the  entire  5>tli 
item,  were  admitted  by  the  district  attorney,  in  the  course  of  the 
trial,  to  be  audits  against  the  demand  of  the  United  States.  The 
instructions  then  are  to  be  considered  in  reference  to  the  disputed 
items  I,  2,  3,  6,  7,  8,  14,  16. 

The  first  instruction  was  given  upon  item  number  1,  the  sec<md 

rn  item  2,  the  third  upon  item  3,  the  fourth  upon  items  6  and  7, 
fifth  upon  the  8th  item,  the  sixdi  and  seventh  upon  item  14,  and 
the  eighth  instruction  upon  item  15,  comprehending  under  the  last  all 
the  particulars  in  the  account  attached  to  Mr.  Benjamin  Fowler's 
deposition. 

The  instructions  were  intended  by  the  court  to  be  legal  conclo- 
elusions  fi*om  all  the  evidence  in  the  cause.  Our  inquiries  will  be, 
Are  they  so  ?  And,  as  legal  conclusions,  were  they  given  in  such 
terms  as  in  no  way  to  encroach  upon  the  province  oi  the  jury  to 
weigh  the  evidence  as  to  the  facts  m  the  case  ? 

The  first  instruction  denies  the  right  to  commissions  upon  the 
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smcftmt  tamed  over  to  James  Bfaurice.  After  anolW  reason  in  no 
WSJ  material  to  be  here  noticed,  the  court  giires  as  a  final  reason  for 
rerjecQiig  the  charge,  that  the  only  evidence  in  support  of  it  was  the 
transcript,  and  thai  such  evidence  was  not  sufficient  to  authoriio 
toy  ccMmmssioo  to^  be  allowed  for  turning  over  the  money  to  an 
accounting,  officer. 

The  transcript  alluded  to  is  the  account  of  General  Gratiot 
with  the  United  States.  It  was  a  part  of  the  record  in  the  case 
reported  in  15  Peters,  336,  and  was  used  again  as  evidence  upoa 
the  trial  of  the  cause  in  the  Circuit  Court,  with  the  consent  of 
General  Gratiot. 

We  learn  finom  it,  that  between  the  27th  At^st  and  the  30th 
September,  1821,  $46,050  had  been  remitted  to  General  Gratiot, 
tfarai  a  maj(»>  in  the  Corps  of  Engineers  and  the  superintending 
engineer  of  fortifications  at  CNd  Point  Comfort ;  and  tnat  he,  with* 
in  the  dat^  inst  mentioned,  turned  over  the  money  to  James  Mai»» 
lice,  ^ent  of  fortifications,  on  account  of  Forts  Calhoun  and  Mon« 
roe.  This  is  the  only  evidence  bearing  upon  the  item.  It  is  a 
charge  of  a  ccnmiission  of  2^  per  cent,  upon  the  amount,  as  it  is 
opressed  in  the  set-ofi*,  for  safe  keeping  and  the  responsibility  in* 
curred  in  receiving  and  turning  it  over  to  the  agent,  when  General 
Grratiot  t^os  not  a  dUburring  agent.  It  is  then  established,  that 
die  money  was  received  and  turned  over  to  Maurice,  when  he  was 
the  agent ;  and  also  what  were  the  relations  of  General  Gratiot  and 
of  Maurice  to  the  government  at  Old  Point  Comfort.  Those  re* 
ktions  arose  from  the  67th  article  of  the  General  Regulations  of 
the  Army,  published  in  orders  from  the  War  Department  in  July, 
1821  •  From  the  detail  in  that  article,  particularly  that  paragraph  of 
hdirectii^  in  what  kind  of  money  the  agent  should  make  payments^ 
and  in  what  banks  it  was  to  be  kept  by  him,  there  is  no  doubt  it 
was  intended  that  he  should  disburse  fi*om  remittances  made  to 
lumself  by  the  government.  Such  was  to  be  the  ordinary  nature 
of  remittance.  But  by  another  paragraph,  the  superintending  en* 
gmeer  had  a  general  superintendence  of  the  ag^its'  disbursements, 
and  none  could  be  made  without  his  siaiature.  And  by  a  third 
paragraf^  in  the  same  article,  he  could  be  required  to  perform  the 
dudes  of  agent,  when  there  was  no  agent  of  fortifications,  for  which 
service  a  particular  compensation  is  allowed.  Is  it  not  obviousy 
then,  with  such  a  power  in  the  Engineer  Department,  in  the  con* 
Iragency  mentioned,  to  call  upon  the  supermtending  engmeer  to 
perform  the  duties  of  agent,  that  remittances  could  be  made  to 
him  to  be  dbbursed  by  himself,  when  at  the  time  of  the  remittance 
there  was  no  qualified  agent  to  receive  it,  or  to  be  turned  over  to 
an  agent  when  one  became  quaUfied.  The  exact  state  of  the  case 
in  that  respect  we  do  not  know, — the  transcript  does  not  show  it; 
but  it  is  because  it  does  not  show  it,  and  because  the  money  was 
BDt  di^Mirsed  by  General  Gratiot,  but  was  paid  over,  by  him  to 
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the  agent  in  so  short  a  time  after  it  was  received,  that  we  are  bound 
to  pr^ume  th^e  was  not  an  agent  at  Old  Point  qualified  to  receive 
the  remittances  made  to  General  Gratiot,  and  that  intermediately, 
before  the  money  was  turned  over,  the  agent  who  did  receive  and 
disburse  it  became  qualified.  There  were  only  {wo  officers  to  whom 
remittanjces  could  be  made  and  by  whom  they  could  be  disburse 
ed, — the  superintending  engineer  and  the  agent  for  fortifications. 
Btich,  then,  must  be  the  inference,  as  we  have  stated  it,  tinless  wa 
come  to  the  oversUained  concltision,  that  the  money  was  remitted 
to  General  Gratiot  for  some  other  purpose  than  for  disbursement, 
and  that  the  department  was  experimenting  in  a  third  way,  as  to 
die  manner  of  making  remittances  and  of  disbursement,  contrary 
to  the  regulations  giving  to  it  the  direction  of  fortifications.  The 
money  was  clearly  sent  to  be  disbursed  by  General  Gratiot,  or  by 
an  agent.  If  not  for  such  purpose,  it  would  not  have  been  remit* 
ted.  But  havmg  been  remitted  to  the  superintendent  of  fortifica- 
tions, and  not  having  been  disbursed  by  him,  it  could  alone  tmve 
been  prevented  by  die  supervention  of  an  agent  whose  duty  it  be* 
eame  to  do  it,  the  regulation  not  permitting  it  to  be  done  by  the 
superintendent,  except  when  there  was  no  agent  for  fortifications. 
It  is  not  necessary  for  us  to  go  out  of  this  course  of  reasoning  for  the 
purpose  of  confirming  it,  but  it  is  confirmed  by  the  manner  in  which 
die  charge  is  made.  It  is  ^'  for  the  safe  keeping  of  and  responsibili-* 
tv  for  the  following  sums,  placed  in  the  custody  of  C.  Gratiot,  firom 
the  27th  August  up  to  the  7th  and  20di  September,  1821,  the 
dates  of  their  being  turned  over  to  James  Maurice,  as  shown  on 
the  credit  side  of  the  transcript,  &c.,  &c.,  when  General  Gratiot 
was  not  a  disbursing  agent.^^  Why  for  safe  keeping,  if  at  the  time 
the  money  was  remitted  James  Maurice  was  a  qualified  agent  to 
whom  the  remittance  could  have  been  made?  Why  paid  over  to 
him,  if  between  the  27th  August  and  the  7th  and  20th  September 
Maurice  had  not  become  so?  The  terms  in  which  the  charge  is 
made  disclose  the  fact  to  have  been  as  we  have  inferred  it  was  ; 
and  the  error  in  making  it  has  arisen  from  its  having  been  supposed 
that  the  superintending  engineer  could  be  the  custodium  of  govern* 
ment  money  in  any  odier  character  or  purpose  than  that  in  which 
it  could  be  remitted  to  him  by  the  Engineer  Department,  imder  the 
67  th  article  of  the  Army  Regulations  of  1821.  In  this  view  of 
the  claim,  no  case  of  compensation  by  way  of  usage  can  apply  to 
k.  Here  is  a  case  of  an  officer  with  certain  duties,  absolute  and 
contingent,  well  ascertained,  with  a  fixed  and  equally  well  ascer* 
tained  compensation  for  any  and  every  service  which  he  could  be 
called  on  to  render.  Compensadon  by  way  of  usage  has  nev^ 
been  sanctioned  by  the  court  in  any  case,  except  for  extra  official 
service,  which  was  within  the  equity  of  the  act  of  1797,  ch.  74, 
as  that  act  was  originally  construed  and  applied  in  the  case  of  the 
United  States  v.  Wilkms,  6  Wheaton,  135,  and  sidisequently  in 
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the  cases  of  McDaniel,  Ripley,  and  Fillebrown,  in  7  Peters,  1, 
18,  23.  The  instance  of  commissions  hairing  been  allowed  to  6en« 
end  J.  G.  Swift,  for  money  remitted  to  him  and  paid  over  by  him 
to  the  military  agents,  certamly  does  not  apply  to  the  case  now  un* 
der  consideration.  That  was  done  under  a  very  different  state  of 
the  law  and  of  army  regulations,  — when  there  wsis  neither  law  nor 
regulation  for  making  an  engineer  officer  a  receiving  or  disbursing 
agent,  when  there  was  no  military  agent  to  receive  and  disburse 
government  funds.  We  think,  then,  that  the  court  did  not  err  in 
instructmg  the  jury,  that  the  only  evidence  in  support  of  the  first 
item  was  the  transcript,  and  that  such  evidence  was  not  sufficient 
to  authorize  any  commission  to  be  allowed  merely  for  turning  over 
the  money  to  an  accounting  officer. 

The  2d,  6th,  7tb,  and  8^  items  in  the  set-off,  and  the  instructions 
given  upon  them,  will  be  considered  in  connection,  because  the 
transcript  proves  that  the  6th,  7th,  and  8th  items,  upon  which  com* 
missions  are  a  second  time  charged,  though  stated  for  a  different 
service,  are  parts  of  the  aggregate  of  $84,325*58  upon  which  com* 
missions  are  charged  in  the  2d  item.  The  charge  is  a  commission 
of  2 J  per  cent*  upon  that  amount,  for  disbursing  it ''  from  the  20th 
May,  1822,  to  the  30th  September,  1829,  on  account  of  the  ap* 
propriations  for  fortifications  other  than  those  on  Forts  Monroe  and 
Calhoun."  The  6th,  7th,  and  8th  items  are  for  collections  of  moi^ 
ey  made  for  the  United  States,  from  Lewis  &  Co.,  Samuel  Coop* 
er,  and  for  sales  of  public  property.  The  first  observation  which 
we  make  here  is,  that  the  transcript  shows  that,  within  two  months 
at  furthest  after  General  Gratiot  bad  paid  over  the  sum  mentioned 
in  his  first  item  to  Maurice,  he  had  been  directed,  in  addition  to  his 
duties  as  superintending  engineer,  to  perform  those  also  of  agent 
ibr  fortifications,  and  thus  became  the  disbursing  officer  of  all  mon- 
ey  applied  by  the  Engineer  Department  to  Forts  Calhoun  and  Men* 
loe.  For  diis  agency,  a  specific  compensation  is  given  by  the 
14th  paragraph  of  the  67Ui  article  of  Army  Regulations,  and 
charged  by  General  Gratiot  accordingly,  in  the  4th  and  5tb  items 
of  the  set-off,  both  of  which  have  been  allowed  to  him  ;  the  4th 
in  a  former  settlement,  and  the  5th  havmg  been  admitted,  as  has 
been  aheady  said,  by  the  district  attorney,  upon  the  trial  of  the 
cause,  as  a  proper  credit  against  the  United  States.  Our  second 
observation  is,  that  the  transcript  proves  that  the  expenditure  of 
$  84,325*58  was' disbursed  upon  the  fortifications  of  which  Genend 
Gratiot  was  the  superintending  engineer  and  disbursing  agent,  and 
not  upon  other  fartijications^  as  might  be  inferred  from  the  manner 
in  which  the  charge  is  made.  The  whole  sum,  except  $  16,150*81 , 
was  remitted  to  General  Gratiot  on  account  of  the  fortification  of 
which  he  was  the  superintending  engineer  and  disbursing  agent,  and 
that  amoimt  was  turned  over  to  htm  by  the  quartermaster  to  be  re* 
expended  up<Hi  Forts  Calhoun  and  Monroe,  upon  each  in  proper* 
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tion  to  the  relatioa  which  the  sales  of  public  property  bore  ta  tlw 
sums  expended  for  it  out  of  the  specific  appropriations  made  bf 
Congress  for  those  forts  distinctively.  Or  in  other  worcb,  tb$ 
property  sold  had  been  bou^t  and  paid  for  out  of  the  specific  ap* 
propriations  for  each  fort,  —  was  resold  on  account  of  each  of  thc^ii 
respectively, — the  amount  of  sales  of  the  property  of  each  fort  he* 
ing  kept  separately,  and  were  so  handed  over  to  General  GratioC 
$o  be  oisbursed  again.  The  transcript  shows  it  was  so  disbiffsed* 
This  sum  is  the  amount  upon  which  a  commission  is  charged  ia 
the  8th  item  of  the  set-ofi*,  and  which  the  court  said  in  its  fifth  in* 
atructicm  could  not  be  allowed,  ^'  there  being  no  evidence  but  the 
tianscript  to  establish  it,  which  was  not  sufficient."  The  transcript 
also  shows  that  $27,699*43  of  the  amount  of  the  2d  item  in  tb« 
neiroSj  denominated  in  the  6th  and  7th  items  coUecticms  from  Lewis 
&  Co.  and  firom  Cooper,  yrere  stoppages  out  of  money  remb- 
ted  to  General  Gratiot,  from  payments  to  be  made  to  those  per^ 
sons,  on  account  of  advances  which  the  government  had  made  thieoi 
on  their  contracts  to  supply  materials  for  Forts  Calhoun  and  Moo^ 
roe.  Neither  the  6th,  nor  the  7th,  nor  the  8tb  items  of  the  set-off 
were  collectioi^  of  money  by  General  Gratiot,  in  the  proper  sense 
of  that  term.  The  6th  and  7th  items  were  money  returned  by  bim 
out  of  mcMiey  remitted  to  be  disbursed  by  him  as  agent,  and  tbt 
amount  of  the  8th  item  was  handed  over  to  him  in  the  same  cher^ 
acter,  and  for  the  same  purpose.  Thus,  the  mamier  in  wbidi 
Gen&nl  Gratiot  received  more  than  the  half  of  the  2d  item  of  bk 
set-off,  upon  which  a  commission  is  charged  for  disbursing  aad 
afterwards  for  receiving,  has  been  shown  from  the  transcript  itself. 
It  also  shows  that  the  residue  of  the  $84,325*58  were  also 
remittances  which  had  been  made  to  him  in  his  official  relation  of 
i^ent  of  fortifications.  And  that  the  source  from  which  the  entire 
mxm  was  derived  was  from  general  qipropriations  made  by  Con* 
press  for  fortifications,  which  the  Engineer  Department  directed,  as 
It  bad  a  right  to  do,  to  be  applied  to  Forts  Calhoun  and  Monroe,  in 
addition  to  the  sums  expended  upon  each  of  them  but  of  specie 
appropriations  which  Imd  been  made  for  each.  The  manner  of 
making  appropriations  had  been  general,  without  particularizing  the 
fortification  to  which  the  sum  was  to  be  applied,  and  also  appro* 
priations  for  designated  fortifications.  A  specific  appropriation  could 
l^t  be  diverted  from  its  object,  but  general  appropriations  neces* 
sarily  implied  an  application  according  to  the  discretKm  of  the  de* 
partment  which  had  the  direction  of  fortifications.  A  remittance, 
then,  to  General  Gratiot  from  a  general  appropriation,  to  be  applied 
to  the  fortifications  of  which  he  was  superintending  engbe^  and 
^bursing  agent,  falls  directly  within  that  paragraph  of  the  67tli 
article  by  which  he  was  charged  with  the  latter  duty.  For  which, 
in  addition  to  his  pay  and  other  emoluments,  he  was  entitled  to 
l^poeive  two  dollars  a  day  for  each  fortification  for  the  ccMistructioa 
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of  which  he  disbursed  fiiiid^  provided  his  per  diem  did  not  exceed 
two  and  a  half  per  cent,  on  the  sum  expended.  That  sum,  as  a 
per  diem,  amounting  to  more  tiian  $  11 ,000,  has  been  allowed* 
From  this  detailed  examination  of  the  transcript  (and  this  2d  item 
is  nowhere  besides  mentioned  in  the  record),  it  must  be  obviouf 
that  the  court  did  not  err  in  the  second,  fourth,  or  fifth  instructions 
which  it  gave  to  the  Jury,  by  which  the  2d,  6th,  7th,  and  8th  items 
of  the  set-off  were  disallowed.  In  making  the  charge,  the  opinion 
given  by  this  court  in  15  Peters  has  been  misconceived.  The 
case  of  Lieutenant  Tuttle  does  not  apply.  That  was  disbursing 
moneys  of  separate  appropriations  upon  works  so  distant  from 
^ach  other  that  the  allowance  was  considered  no  more  than  an 
equitable  remuneration  for  extra  official  services,  which  involved 
personal  expenditure  in  getting  to  places  remote  from  each  other 
and  remote  from  the  locality  where  he  had  been  detailed  for  duty* 

The  third  instruction  of  the  court  upon  the  dd  item  in  the  set-off 
may  be  briefly  disposed  of.  It  will  be  remembered,  that,  besides 
general  and  specific  appropriations  for  fortifications,  Congress  made 
appropriations  for  the  repairs  and  contingencies  of  fortifications,  ttid 
it  IS  for  the  disbursement  of  such  an  appropriation  that  a  commis<» 
wm  is  charged  in  the  3d  item.  It  is  only  necessary  to  look  at  the 
^anscript  again  to  see  that  the  remittances  which  were  made  to  Geo* 
eral  Gratiot  out  of  the  appropriation  for  repairs  and  contingencies 
were  to  be  disbursed  by  him,  and  were  disbursed  by  him  under  that 
head  upon  Forls  Calhoun  and  Monroe.  We  confess  our  inability 
to  discpnnect  such  incidents  firom  the  general  du^  of  the  superin* 
tending  engmeer  of  a  fortification,  so  as  to  make  tne  service  in  any 
way  extra  official.  The  disbursement  of  the  money  is  shown  by 
the  transcript,  and  by  the  manner  in  which  the  charge  is  made,  to 
have  been  done  in  General  Gratiot's  character  of  agent  of  fortifies-* 
tions.  In  the  long  list  of  compensation  by  way  of  usage  furnished 
to  the  court  by  General  Gratiot,  we  can  find  no  instance  of  any 
allowance  to  an  agent  of  fortifications  for  paying  out  such  an  ap 
propriation,  and  we  will  not  refirain  from  saying,  if  it  has  ever  hap« 
pened  it  has  been  carelessly  or  inconsideratel|r  made.  We  think 
that  the  court  did  not  err  m  the  instruction  which  it  gave  upon  this 
itein  of  the  set-off. 

The  sixth  and  seventh  instructions  will  now  be  considered.  They 
relate  to  the  14th  item  in  the  set-off;  substantially  the  same  charge 
which  this  court  has  said,  in  15  Peters,  had  no  just  foundation  m 
law*  It  differs  from  it  only  in  phraseology,  and  finom  compensatioil 
heing  claimed  for  services  under  the  act  of  the  14th  of  Juty,  1833) 
^^  to  provide  for  taking  certain  observations  preparatory  to  the  adjust- 
ment  of  the  northern  boundary-line  of  Ohio."  It  is  not  necessary  to 
repeat  what  the  court  then  said  upon  this  charge.  But  we  must  say, 
fiirther  examinaticHi  into  the  laws  and  regulations  applicable  to  the 
subject  has  strengthened  the  opmion  that  all  the  services  for  whidi 


us  SUP&BME   CODBT. 

__  .  ■ 

Gratiot  «.  United  dtatea. 

compensation  is  asked  in  the  14th  item,  except  that  relating  to  the 
northern  boundary-line  of  Ohio,  were  the  ordiikry  special  duties  ap- 
pertaining to  the  office  of  chief  engineer.  And  with  respect  to 
this  exception  the  court  did  not  err  b  charging  the  jury  that  thare 
was  no  evidence  in  the  cause  showing  that  the  defendant  had  per- 
formed any  such  extra  official  service.  The  correctness  of  every 
instruction,  that  there  is  no  evidence  to  prove  a  fact,  whether  such 
an  instruction  is  asked  for  or  has  been  voluntarily  given  by  the 
.  court,  must  depend  upon  the  correctness  of  the  assertion.  The 
court  did  not  say  in  this  case  such  services  might  not  have  been 
a  proper  subject  for  compensation,  but  as  there  was  no  proof  of 
what  they  were,  none  could  be  given.  We  think  the  court  did  not 
err  either  in  the  sixth  or  seventh  instruction. 

The  eighth  general  instruction  relates  to  the  15th  and  last  item  in 
the  set-off,  and  was  referred  to  by  the  court  as  an  answer  to  all  of 
the  instructions  which  were  asked  except  the  first  and  second.  The 
first  was  given  and  the  second  was  rightly  refused,  not  only  for  the 
reason  given  by  the  court,  but  because  the  defendant  consented  to 
the  mtroduction  of  the  transcript  as  evidence,  which  Mras  a  detailed 
statement  of  moneys  received  by  General  Gratiot  before  1839,  and 
could  not  therefore  have  been  surprised  by  any  item  against  him 
Or  by  the  proof  in  support  of  it.  The  8th  item  is  a  round  charge 
of  $37,127*42  for  what  are  termed  extra  official  services,  from 
t^ie  30d]  of  July,  1828,  to  the  6th  of  December,  1838,  being  the 
whole  time  General  Gradot  acted  as  chief  of  the  Corps  of  Engi- 
neers at  Washington.  It  is  not  necessary  and  we  refram  from  mak- 
ing any  one  of  the  parUculars  m  this  item  a  subject  of  remark. 
General  Gratiot  came  to  Washington  as  chief  of  the  Corps  of  £n^ 
^eers,  with  a  bureau  already  organized,  in  which,  by  the  regula- 
tions of  the  army,  his  predecessors  had  performed  every  service  for 
which  an  extra  compensation  is  now  asked,  except  those  mention- 
ed in  the  deposition  of  Colonel  Totten,  relaUng  to  the  direction  of 
the  lithographic  press,  repairs  on  the  northwest  executive  buildings 
and  determming  the  nortnem  boundary-line  of  the  State  of  Ohio* 
The  sums  expended  for  those  purposes  were  made  under  the  con- 
trol of  the  Engineer  Department,  and  necessarily  involved  some  su- 
perintendence by  the  chief  engineer.  But  supposing  it  did  so,  and 
that  such  services  cannot  be  included  within  any  of  the  regulations 
by  which  the  Engineer  Department  was  organized,  or  which  deter* 
mines  the  official  duties  of  the  chief  engineer,  inasmuch  as  they  are 
not  the  subjects  of  a  legal  charge,  it  was  necessary,  before  any  com- 
pensation could  be  allowed  for  them  under  the  equity  of  the  act  of 
1797,  ch.  20,  that  proofs  should  have  been  given  of  what  had  been 
the  chief  engineer's  personal  as  well  as  official  agency  in  those 
matters.  Merely  the  amounts  expended  could  afford  no  rule  by 
which  compensation  could  be  graduated.  That  such  services  were 
not  liable  to  be  charged  for  by  a  commission  upon  the  amounts  ex- 
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pended,  or  by  a  per  diem  allowance,  the  defetidant  hiniself  ad« 
mits  hj  the  way  in  which  he  has  chimed  compensation,  the  largest 
eiroendfCure  bemg  introdaced  as  one  of  those  particulars  in  his  set* 
Off  of  extra  official  services,  for  all  of  which  he  made  an  aggregate 
eim^e  of  $  97, 127*42.  But  in  truth,  with  die  exceptions  iust  spok* 
en  of,  all  of  the  enumerated  services  m  the  15th  item  of  toe  set-off 
called  extra  official  were  the  proper  business  of  die  Engineer 
Department,  to  be  done  hj  the  chief  engineer  and  his  assistants  in 
fab  bur^u. 

The  Tury  were  so  instructed  by  the  court. 

But  It  was  urged  m  the  argument,  that  the  court  used  express 
sioiB,  in  refusbg  to  give  the  finh  instruction,  which  had  the  effect  to 
take  from  the  jury  the  consideration  of  the  evidence.  If,  however^ 
the  language  complained  of  is  taken  in  connection  widi  the  sentence 
of  which  it  forms  a  part,  and  the  whole  is  viewed  with  reference  to 
the  instruction  as  that  is  expressed,  it  will  be  found  to  be  only  in* 
troductory  to  a  denial  by  the  court  of  what  counsel  had  assumed  in 
die  instruction,  that  it  was  the  province  of  the  jury  to  expound  the 
kw  applicable  to  the  facts.  The  instruction  asked  is,  if  from  die 
evidence  the  jury  found,  &c.,  &c.,  that  the  services  **  rendered  were 
out  of  the  limits  of  the  official  duties  of  the  chief  engineer,  that  he  was 
eirftfed  to  compensation  for  such  extra  services."  The  court  an- 
swered, that  it  was  its  duty  to  construe  and  applv  the  evidence,  to 
ascertain,  as  matter  of  law,  what  were  the  defendant's  duties,  &c., 
and,  taking  all  the  evidence  and  construing  it,  &c. ;  none  is  adduced 
diowing  or  tending  to  show  that  the  defendant  performed  any  ser- 
vice not  appertaining  to  his  stadon  as  chief  engineer  ;  and  then  con- 
dudes  that  die  eighth  mstruction,  which  it  had  before  given  on  the 
I5tb  item  of  the  set-off,  was  to  govern  the  jury.  In  all  this  we  think 
Aat  the  court  did  not  err. 

We  observe,  in  conclusion,  that  there  was  much  ingenious  and 
aUe  argument  to  maintain  General  Gratiot's  right  to  claim  compen- 
sation for  extra  services  by  considering  the  relations  which  he  had 
bc»Tie  to  the  army  in  three  points  of  view.  First  as  engineer,  then 
as  chief  engineer,  detached  from  duty  at  West  Point,  for  service  at 
Washmgton,  and  lastly  as  a  brigadier-general  in  the  army  of  the 
United  States  in  the  Kne  of  the  army.  The  whole  of  the  argu- 
ment, however,  was  rested  upon  two  misapprehensions.  One,  tibat 
die  rerulations  of  the  army  by  which  General  Gratiot  sustained  to 
it  the  first  two*relations,  and  particularly  those  which  had  been  ap- 
pfied  to  the  second  relation,  were  unauthorised  by  law.  The  oth- 
er misapprehension  was,  that  brevet  rank  of  itself  gave  a  right  to 
ad^tional  pay  and  command,  and  translated  the  officer  receiving  a 
brevet  from  the  duties  of  his  commission  to  those  of  his  brevet 
rank.  As  to  the  army  regulations,  this  court  has  too  repeatedly 
said,  that  they  have  the  force  of  law,  to  make  it  proper  to  discuss 
lliBt  point  anew,  and  such  of  them  as  were  assailed  m  the  case  by 
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counsel,  as  not  warranted  hj  law,  the  court  think  are  as 
as  any  of  the  rest.  In  respect  to  the  promotion  of  General  Gr»* 
tiot  by  brevet,  it  is  only  necessary  for  us  to  say,  that  it  did  not  re- 
lease him  from  any  duty  or  service  attached  by  the  regulations  and 
by  the  usages  of  the  office  to  his  place  of  chief  of  the  Corps  of 
Ei^ineers  at  Washington. 

We  order  the  judgment  of  the  court  below  to  be  affirmed. 

Mr.  Justice  McLEAN  dissented. 

When  the  decision  m  this  case  was  announced,  I  did  not  intend 
to  file  a  written  dissent ;  but  as  the  case  is  important  to  the  plain* 
tiff  in  error,  beyond  the  damages  recovered,  and  as  the  counsel  de» 
sire  the  views  of  all  the  members  of  the  court  on  the  points  ruled^ 
I  shall,  in  a  very  few  words,  state  the  ground  of  my  (ussent. 

Many  depositions  were  read  in  thb  case  to  show  the  usage  of 
the  government  in  regard  to  pay,  in  the  military  service,  for  eit» 
tra' services  performed ;  and  also  as  to  what  constituted  the  appro* 
priate  duties  of  the  chief  of  the  Engineer  Department.  A  great 
variety  of  facts  were  thus  proved,  having  a  direct  bearing  upon  the 
duties  of  the  plaintiff  and  the  services  stated  by  him  as  extra,  as 
not  appertaining  to  his  office,  and  for  which  he  claimed  a  compen- 
sation. A  number  of  instances  were  referred  to  where  pay  had 
been  allowed  for  extra  services  under  the  decisions  of  this  coutt^ 
and  a  much  greater  number  under  the  general  usage  of  the  gov- 
ernment. Among  other  instructicms.  General  Gratiot's  coimad 
asked  the  court  to  instruct  the  jury,  ^^  that  if  they  find  from  the 
evidence,  that  the  defendant,  by  the  direction  of  the  President  or 
Secretary  at  War,  performed  any  of  the  services  charged  for  io 
the  last  item  of  his  account,  being  the  said  item  attached  to  Fow« 
ler's  deposition,  and  that  the  services  so  rendered  were  out  of  the 
limits  of  his  official  duties  as  chief  engineer,  he  is  entitled  to  com- 
pensation  for  such  extra  services  as  a  set-off  in  this  action." 

^^  The  court  refused  this  instruction,  because  the  whole  evidenoo 
in  the  cause,  without  any  exception,  is  written  evidence,  wfaicb 
the  court  is  called  on  to  construe  and  apply,  and  not  the  jury  ; 
and  from  such  evidence  to  ascertain,  as  matter  of  law,  what  were 
the  defendant's  duties  and  acts  ;  and  taking  aH  the  evidence  and 
ccmstruing  it  the  most  favorably  for  the  defendant,  none  is  adduced 
showing  or  tending  to  show  the  defendant  performed  anv  service 
not  appertaining  to  his  duties  as  chief  engineer.;  and  for  the 
proper  mstruction  on  the  item  referred  to,  the  eighth  instruction  & 
to  govern  the  jury." 

The  eighth  mstruction  need  not  be  repeated,  as  it  asserts  the  sam^ 
principles  contamed  above,  in  which  the  court  left  nothing  for  the 
jivy.  When  this  case  was  before  this  court,  15  Peters,  371,  the 
court,  in  referring  to  the  act  of  1802,  which  provided  for  the  or- 
ganization of  the  En^neer  Corps,  cited  the  27th  section,  which  de» 
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^ves,  ^^  that  the  said  corps  when  so  organoed  shtU  be  estabfisbed 
at  West  Point,  in  the  Sute  of  New  York^  and  shall  constitute 
«  m&say  academy ;  and  the  engineers,  assistant  engineers,  and 
eadets  of  the  said  corps  shall  be  subject,  at  all  times,  to  do  duty 
n  such  places,  and  on  such  service,  as  the  President  of  the  United 
States  shall  direct."  The  court  observe, — "  However  broad  this 
enactment  is  in  its  language,  it  never  has  been  supposed  to  author- 
iie  the  President  to  employ  the  Corps  of  Endneers  upon  any 
other  duty,  except  such  as  belongs  either  to  military  engineering, 
or  to  dvtl  engineering."  ^^  But  assiuning  the  President  possessed 
the  fullest  power,  under  this  enactment,  from  time  to  time  to  em« 
plby  any  officers  of  the  ccvps  in  the  business  of  civU  engineering, 
adU  it  must  be  obvious,  that,  as  their  pay  and  emoluments  were  or 
would  be  regulated  with  reference  to  thenr  ordinary  miUtary  and 
ocber  duties,  the  power  of  the  President  to  detach  them  upon 
other  civil  services  would  not  preclude  him  from  contracting  to 
liow  such  detached  officers  a  proper  compensation  for  any  extra 
services.  Stich  a  contract  may  not  (mly  be  established  by  proof 
of  some  positive  r^dation,  but  may  also  be  infenred  from  the 
kaown  practice  and  usage  of  the  War  Department." 

Gen.  J.  G.  Swift,  who  was  formerly  at  the  head  of  the  Engineer 
Corps,  in  his  deposition,  which  was  read  as  evidence,  said,  — ^^  I 
hare  looked  over  the  account  hereto  attached,  amounting  to 
^97,127*42,  and  am  of  opinion  that  the  business  or  functions  thereia 
chained  do  not  pertain  to  the  fimctions  of  a  civil  engineer,  nor  do 
diey  pertain  to  the  functions  of  a  miUlary  engineer."  And  ha 
Stales,  that  while  chief  of  the  Engineer  Corps  he  received  addi« 
dooal  compensation  for  extra  services. 

Major  McNeil,  a  witness,  and  who  is  a  civil  engineer,  states, 
en  being  requested  ^^  to  look  at  the  account  of  Charles  Gratiot, 
hereto  annexed  or  appended,  and  state  whether  the  services 
therein  charged  belong  to  civil  engineering  or  militaiy  en^neering, 
or  Co  ettber,"  answered, — ^^  I  should  say  that  they  would  be  classed 
ttider  neither.  They  do  not  belong  to  the  duties  of  the  engineer, 
Mher  civil  or  military." 

Captain  Talcott  held  a  commbsion  in  the  Engineer  Corps,  from 
Augist,  1818,  to  September,  1836,  and  he  states,  that  while  in  the 
•orps  for  extra  services  he  received  extra  allowances.  And  he 
abo  says,  -^  ^*  I  have  examined  the  account "  (of  General  Gratiot) 
^app^ided,  and  am  of  opinion  that  the  several  items  of  services 
elnffged  for  do  not  appertam  to  either  military  or  civil  engineering." 
And  further,  —  ^^  I  do  not  consider  them  the  appropriate  duties  of 
die  chief  engineer,  or  of  any  other  engineer." 

It  is  admitted,  that  so  far  as  the  duties  of  the  chief  of  engineers 
were  regulated  by  law,  or  by  regulations  of  die  War  Department, 
tfaey  may  be  considered  as  matter  of  law  for  the  court,  but  much' 
parol  evidence  was  heard  as  to  the  appropriate  duties  of  that  offi* 
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cer,  and  to  ascertain  what  part  of  the  services  chaiged  for  caaas 
within  such  duties.  Now  these  were  matters  of  fact  for  the  jury^ 
and  not  for  the  court.  The  claim  was  to  be  aUowed  or  rejeotedy 
according  to  the  usage  of  the  departmont)  and  that  usage,  like 
every  other  fact  not  established  by  judicial  decision,  is  a  subject 
of  proof. 

The  depositions  above  referred  to  were  only  a  part  of  those 
which  were  read  in  evidence.  Other  witnesses  differed  with  those 
I  have  cited,  as  to  some  of  the  material  facts  stated,  and  to  deter- 
mine this  conBict  was  the  pecidiar  province  of  the  jury.  B«t  Ab 
whole  evidence  was  nded  by  the  court,  and  not  permitted^  to  be 
weighed  by  the  jury.  On  this  ground,  I  think  the  judgmeot 
should  be  reversed. 

This  ruling  is  attempted  to  be  sustained  by  the  view  ct  the 
court  in  the  case  in  15  reters,  above  cited. 

The  third  item  charged  by  General  Gratiot,  in  the  account  theo 
relied  on,  was  as  follows : — ^^  For  extra  service,  in  conducting  the 
affairs  connected  with  the  civil  works  of  internal  improvement  car- 
Bed  on  by  the  United  States,  and  referred  to  the  Engineer  De- 
partment for  execution,  and  which  did  not  constitute  any  pan  oT 
ns  duties  as  a  military  officer,  from  the  1st  day  of  August,  1828,  to 
the  6th  day  of  December,  1838,  inclusive,  ten  years  and  one  bui^ 
deed  and  twenty-dgbt  days,  at  $3,600  per  annum,  $37,262*46.*'' 
And  in  their  opinion  in  that  case,  the  court  did  say,  —  ^^  As  lo  the 
8d  item,  constitutii^  a  charge  of  $  37,262*46,  for  extra  services^  in 
conducting  the  afiairs  connected  with  the  civU  works  of  internal  im** 
provement,  very  difierent  considerations  may  apply.  The  court 
are  of  opinion,  that  this  item  has  no  just  foundation  in  law  ;  mad 
therefore,  that  the  evidence  which  was  offered  in  support  of  it,  if 
admitted,  would  not  have  maintained  it.''  The  reason  assigned  b]r 
die  court  was,  that  the  services  specified  came  witfam  the  ofieiil 
and  ordinary  duties  of  the  office. 

Now,  the  account  rendered  at  the  last  trial  differed  in  amomt^ 
though  the  difference  is  small,  from  the  one  charged  in  the  first  ao* 
count,  and  to  which  the  al^ve  remarks  of  the  court  are  applicable* 
But  there  is  a  much  greater  difierence. 

The  items  of  service  are  specified  in  the  last  account,  spreading 
over  several  pages,  instead  of^  the  general  charge  cited.  And  the 
depositions  which  I  have  referred  to,  and  others  not  named,  w^e 
taken  in  the  cause  subsequently  to  the  delivery  of  the  above  opin* 
ion.  The  facts  thus  thrown  into  the  case  gave  it  a  new  aspect. 
They  particularized  the  service,  and  showed,  by  distinguished  en- 
gineers, what  did  and  what  did  not  belong  to  the  duties  of  General 
Gratiot,  a§  chief  of  engineers. 

In  the  opinion  of  the  court,  the  service,  as  generalized  in  the  first 
account,  being  connected  with  internal  improvements,  came  within' 
the  general  regulations  of  the  War  Department,  and  might,  there* 
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fore,  in  their  opinion,  be  decided  as  matter  of  law.  However  this 
may  be,  I  hold  that  the  new  and  numerous  facts  proved  as  to 
usage  and  the  extra  duties  of  General  Gratiot  were  matters  for  the 
jury  and  not  for  the  court ;  consequendy,  that  there  was  error  in 
withholdbg  them  from  the  jury. 

In  his  account,  General  Gratiot  charged  the  government  for  the 
disbursement  of  upwards  of  eighteen  millions  ofdoUars  for  ^^  forti- 
fications, internal  improvement,  light-houses  and  beacons,  Military 
Academy,  lithographic  piers,  northwest  executive  buildings,  and 
mmhem  boundary  of  Ohio.'' . 

The  transcript  containing  the  above  charge  was  regularly  certi- 
fied by  the  Treasuir  Department  as  havmg  been  presented  by 
General  Gratiot,  and  disallowed,  ^^  as  not  admissible  against  the 
treasury."  That  the  services  charged  for  were  rendered  was  not 
dbputed, 

Benjamin  Fowler,  a  clerk  in  the  Engineer  Department,  testified 
that  the  services,  as  charged  by  General  Gratiot,  had  been  per- 
formed. 

•  In  their  second  instruction,  the  court  informed  the  jury  that  the 
defendant  was  not  entided  to  any  credit  for  commissions  on  dis- 
bursements on  account  of  appropriations  for  fortifications,  as 
charged  by  him.  Of  this  item,  the  only  evidence  in  the  cause  is 
that  furnished  by  the  transcript  introduced  by  the  United  States, 
as  the  jprincipal  evidence  on  which  the  defendant  is  charged,  and 
file  evidence  thereby  furnished,  is  not  sufficient  to  authorize  the 
jury  to  allow  the  defendant  the  credit  claimed.  The  same  instruc- 
tion was  substantially  given  in  regard  to  disbursements  for  fortifica- 
tioiis,  and  for  other  objects,  as  charged. 

Now  it  would  seem  diat  the  transcript  above  stated,  certified  by 
ibe  Treasury  as  containing  General  Gratiot's  account  disallowed, 
ptroved  the  services  charged  were  rendered ;  and  they  were  also 
proved  by  Fowler,  whose  deposition  was  taken  in  1842,  since  this 
case  was  before  us  on  the  former  writ  of  error.  And  whatever 
part  of  those  disbursements  did  not  appropriate^  belong  to  the 
office  of  General  Gratiot,  under  the  usage  of  the  War  Department 
and  the  opinion  of  this  court  m  the  former  case,  would  constitute 
a  fitir  ground  for  compensation. 

Some  of  the  other  mstructions  might  be  commented  on,  in  refers 
ence  to  the  evidence,  but  I  deem  it  unnecessary  to  do  so,  as  in  my 
opinion  the  judgment  should  be  reversed  on  die  grounds  already 
stated. 


VOL.  ly.  16 
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John  C.  Paige,  Plaihtivp  in  ebaoe,  v.  Mabtha.  A.  Sessions. 

Tbe  decision  of  this  court  in  the  case  of  Price  v.  Sessions  (3  Howard,  G24)  reiiew* 
ed  and  confirmed. 

This  case  was  brought  up,  by  writ  of  error,  from  tbe  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Missis* 
sippj. 

The  facts  in  the  case  bringing  it  within  the  principles  of  tbe 
case  of  Price  r.  Sessions,  decided  at  the  last  term  of  this  court, 
JHfr.  Crittenden^  on  behaljf  of  the  defendant  m  error,  submitted  it 
without  argument. 

Mr.  Justice  McLE AN  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  before  us  a  case  from  the  Circuit 
Court  for  the  Southern  District  of  Mississippi. 

At  May  term,  1840,  a  judgment  was  obtained  by  the  plaintiflr 
against  J.  R.  Brown,  James  Magee,  and  E.  J»  Sessimis,  for  two 
thousand  two  hundred  and  sixty -tlffee  dollars,  on  which  judgment 
an  execution  was  issued  the  12th  January,  1842,  which  was  lev- 
ied on  a  large  amount  of  personal  property,  supposed,  as  stated  in 
the  return  of  the  marshal,  to  belong  to  E.  J.  Sessions.  A  part 
of  this  property  was  claimed  by  Martha  A.  Sessions,  the  wife  of 
E.  J.  Sessions,  as  devisee  of  Kussel  Smith,  deceased.  A  bond 
being  given  by  the  claimant,  and  pleadings  being  filed,  under  the 
statute  of  Mississippi,  the  right  of  properQr  was  subrnitted  to  a 
jury,  who  found  the  title  to  it  in  the  said  Martha,  and  that  it  wbs 
not  subject  to  the  above  execution  ;  on  which  verdict  judgment  was 
entered.  On  the  trial,  a  bill  of  exceptions  was  filed  by  the  plain- 
tifi",  in  which  was  set  out  the  record  of  the  original  judgment  and 
execution,  the  will  of  Russel  Smith,  and  the  probate  of  the  same, 
the  inventory  and  appraisement  of  the  property  of  die  deceased, 
and  other  evidence.  It  is  unnecessary  to  state  this  evidence  in 
detail,  or  to  consider  the  legal  questions  which  were  raised  in  the 
case,  as,  on  the  same  state  of  facts,  the  same  legal  questions  wem 
considered  and  decided  at  the  last  term  of  this  court,  in  the  case 
of  Price  v.  Sessions,  3  Howard,  624.  The  rulings  of  the  court 
in  that  case  were  sustained,  and  the  judgment  was  affirmed  ;  and 
the  judgment  in  this  case  is  also  affirmed,  with  costs. 
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Daiuel  Gaxbasd^  Plaintiff  in  £ebo&,  o.  Lessbs  of  Hsnsx  Sbt^ 

nqlss  et  al, 

In  an  action  of  ejectment,  where  two  of  the  plaintiflf*!  lessors  were  married  womeOi 
and  the  demise  was  laid  in  the  declaration  to  have  been  on  the  Ist  of  January, 
1815,  it  was  necessary  to  establish  to  the  satitfiietion  of  the  jnry,  that  the  marriage 
took  place  before  that  day,  inasmuch  as  their  husbands  were  stated  to  have  join* 
ed  in  tlie  demise. 

Two  depositions,  taken  in  1818,  were  given  in  evidence,  one  of  which  stated  the 
death  of  the  fiither  of  the  women  to  have  taken  place  '*  upwards  of  twenty  yean 
ago,"  and  the  other  "  about  twenty-eight  years  ago."  Both  of  the  depositions^ 
when  enumerating  the  children  of  the  deceased,  mentioned  the  fact  or  the  mar- 
riage, without  saymg  when  such  marriage  took  place. 


iquired  what  was  meant  by  the  instruction  that  the  "  depoeitic 
Torably  construed,"  when  the  court  informed  them,  that  **  where  a  suit  was 
biougnt  by  A.  and  B.  as  man  and  wife,  and  a  witness  proved  them  man  and  wiie 
ahoruy  after  the  suit  was  brought^  without  proving  the  time  at  which  they  were 
intermarried,  it  might  well  be  inferred  that  they  were  man  and  wife  when  the 
suit  was  instituted ;  and  if  there  was  an  ambiguity  in  the  deposition  of  William 
fiawle  (the  witness),  it  was  in  the  power  of  the  jury  to  find  that  the  two  femes 
covert  had  intermarried  before  the  Ist  of  January,  lol5." 

The  jnry  were  ffarther  told,  that  ^  the  depositions  had  been  referred  to  the  court. 
on  a  motion,  on  the  part  of  the  defendant,  for  a  nonsuit,  for  want  of  jproof  of 
heirship  ana  intermarriage  of  the  daughters  of  Reynolds,  at  the  date  of  the  de- 
mise, 1  January,  1815;  and  that  it  seemed  to  the  court  that  William  Rawie  (the 
witness)  referred  to  the  persons  who  were  the  heirs  of  Reynolds  at  the  time  of 
his  death,  and  not  at  the  time  the  deposition  was  taken,  and  refused  the  non- 
suit; but  the  jury  were  not  bound  by  the  construction  given  by  the  court,  and 
coa\d  give  the  deposition  any  construction  they  saw  proper." 

Sio  exception  having  been  taken  to  the  opinion  of  the  court  overruling  the  motion 
§ax  a  nonsuit,  the  question  whether,  as  matter  of  law,  there  was  any  evidence  to 
be  submitted  to  the  Jury,  goine  to  establish  the  intermarriage  at  or  before  the 
time  of  the  demise  laid  m  tne  declaration,  was  not  befbre  this  court. 

JkaA  in  the  subraiasion  to  the  ntry  of  the  question  of  &ct,  whether  or  not  the  evi* 
dence  proved  the  marriage  neiore  that  time,  there  was  no  interference  with  the 

Erovince  of  the  jury,  or  violation  of  any  rule  of  law,  the  question  having  been 
ift  open  for  their  finding. 
Thsrs  was,  therofore,  no  error  in  the  proceedings  of  the  court  below. 

The  facts  in  this  case  are  set  forth  b  the  opinion  of  the  court. 

The  case  was  argued  by  Mr,  CriUenden^  for  the  plamtiff  in  er- 
^ror,  and  Mr,  Moreheadj  for  the  defendants. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kentucky,  bringing  up  for  review  certain  in- 
structions given  to  the  jury  on  the  trial  of  an  action  of  ejectment, 
brought  by  the  defendant  in  error  against  the  plaintiff  in  error,  and 
in  which  the  former  obtained  the  verdict. 

The  action  was  brought  to  recover  possession  of  a  large  tract 
of  land  situate  and  lying  in  the  State  of  Kentucky,  to  which  the 
lessors  of  the  plaintiff  claimed  tide  as  the  heirs  of  James  Reynolds, 
the  origbal  patentee  of  the  tract. 
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Two  of  them  were  daughters  of  the  patentee  and  femes  covert^ 
wkh  whom  their  husbands,  Cutbush  and  Reese,  had  joined  in  the 
action,  and  the  demises  in  the  several  counts  in  the  deckration 
were  laid  jomtlj  and  not  severally,  and  were  of  the  date  of  1  Jan^ 
uaij,  1815. 

Several  questions  of  law  were  raised  by  the  counsel  for  the  de- 
fendant below,  in  the  course  of  the  trial,  and  were  disposed  of  by 
the  court,  and  exceptions  taken,  but  as  they  have  not  been  reli^ 
on  here  as  grounds  of  error,  it  is  unimportant  to  notice  them  more 
particularly. 

The  suit  was  commenced  in  the  latter  part  of  December,  ISld, 
and  contmued  from  term  to  term,  until  the  November  term  of  the 
court  in  1842,  when  it  was  tried,  and  a  verdict  found  for  the 
plamtiff. 

Among  other  testimony  introduced  on  the  part  of  the  lessors  of 
the  plaintiff  to  establish  their  title  to  the  tract,  and  right  to  recover 
the  possession,  were  the  depositions  of  William  Rawie  and  Thom- 
as Cumpston,  both  of  the  city  of  Philadelphia,  duly  taken  before  a 
competent  officer,  in  May,  1818,  the  material  parts  of  which  are 
as  follows. 

William  Rawle  deposed,  ^^  That  he  was  well  acquainted  with 
James  Reynolds,  late  of  the  city  of  Philadelphia,  carver  and 
gilder,  who  Uved  many  years  m  a  house  belonging  to  the  wife  of 
this  id£ant,  as  a  tenant,  in  the  city  of  Philadelphia  ;  that,  to  the 
best  of  this  affiant's  recollection  and  belief,  the  said  James  Rey^ 
ikoUs  kft  five  children  tU  the  time  of  his  death,  uhich  was  iipworclf 
qf  twenty  years  ago.  The  names  of  the  children  living  at  tiu 
time  of  his  death  were  James,  Henry,  Anne,  and  Elizabeth,  an» 
Hf  whom  married  Edward  Cutbush,  and  the  other  James  Reese^ 
and  Sarah,  who,  as  far  as  affiant's  knowledge  extends,  was  not 
married  ;  and  this  deponent  believes  the  said  James,  Heniy, 
Anne,  Elizabeth,  and  Sarah  were  the  heirs  at  law  of  the  said 
James  Reynolds,  deceased." 

Thomas  Cumpston  deposed,  "  That  he  was  acquainted  with 
James  Reynolds,  late  of  the  city  of  Philadelphia  ;  that  he  died 
about  twenty-eight  years  ago ;  that  he  left  two  sons,  to  wit, 
James  Reynolds  and  Henry  Reynolds,  and  three  daughters,  to 
wit,  Anne  Reynolds,  now  married  to  Edward  Cutbush,  Klizabetb| 
BOW  married  to  James  Reese,  and  Sarah  Reynolds,  whom  this 
4eponent  believes  to  be  the  heirs  at  law." 

When  the  testimony  closed,  the  following  among  other  instnio- 
dons  were  prayed  for  oy  the  counsel  for  the  defendant,  namely,  — 
'*  That  the  plamtiff  cannot  recover  on  the  demise  of  Cutbush,  uor 
less  the  jury  shall  find  from  the  evidence  that  he  was  married  to 
the  daughter  of  the  said  patentee,  Reynolds,  on  or  before  the  date 
of  his  demise,  to  wit,  the  1st  January,  1815  ;  nor  can  the  plaintiff 
recover  on  the  demise  of  Reese,  imless  they  shall  find  he  was 
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married  to  anodier  daujfater  et  tbe  said  patentee,  at  or  before 
ike  same  daj  ;  nor  can  tihe  plaintiff  recover  on  any  of  tbe  denaset 
IB  die  declar^ion,  unless  the  joy  sImU  find  fram  the  evidence  that 
fbt  lessor,  James  Reese,  was  married  as  aforesaid,  on  or  before 
1  January,  1815  (he  having  joined  in  tbe  demise  as  laid  in  each 
of  the  several  counts  in  the  declaration)." 

The  record  further  stales,  that  tbe  instraetioBs  thus  prayed  for 
en  the  part  of  the  defendant  were  given,  ^^  but  die  court  re* 
marked  to  the  jury,  that  tbe  depositions  should  be  favorably  ca^ 
atrued." 

Alter  the  cause  was  thus  submittecA  upon  tins  branch  of  it,  the 
kny  retonied  into  court,  and  inqmred  ^^  what  was  meant  by  the 
mstructioD^  ^  but  the  depositions  should  be  fiivcmd>ly  construed,' 
when  tbe  court  informed  them,  that  where  a  suit  was  brought  by 
A.  and  B.,  as  man  and  wife,  and  a  witness  proved  them  man  and 
wife  shortly  after  the  suit  was  brought,  without  proving  the  time  at 
irincb  they  were  mtermarried,  it  might  well  be  inferred  that  they 
were  man  and  wife  when  the  suit  was  instituted  ;  and  if  there  was 
an  ambigaity  in  the  deposition  of  William  Rawle  (the  witness),  it 
WIS  in  the  power  of  the  jury  to  find  that  the  two  femes  covert  had 
iatennarriea  before  the  1st  January,  1816." 

The  jury  were  further  told,  ^^  that  the  depositions  had  been  re* 
ferred  to  tbe  court,  on  a  motion  on  the  part  of  the  defendant  for 
a  nonsuit,  for  want  of  proof  of  heirship  and  btermarriage  of  the 
dtogbters  of  Reynolds  at  tbe  date  of  tbe  demise,  I  January,  1816 ; 
and  dMtt  it  seemed  to  tbe  court  that  William  Rawle,  the  witness, 
referred  to  tbe  persons  who  were  the  heirs  of  Reynolds  at  t3m 
lime  of  hb  death,  and  not  at  tbe  time  the  deposition  was  taken, 
and  refosed  tbe  nonsuit ;  but  that  the  jury  were  not  bound  by  the 
construction  given  by  tbe  court,  and  could  give  tbe  deposition  any 
constmctkm  diey  saw  proper." 

This  is  die  substance  of  tbe  case,  as  presented  on  the  record,  so 
£tf  as  tbe  questions  before  us  are  bvolved,  and  upon  viiich  we 
are  called  upon  to  decide. 

The  counsel  for  tbe  plaintiff  in  error  contends,  that  the  testis 
mony  of  Rawle  and  Cumpston,  as  detailed  in  their  depositions, 
and  wfakh  is  alone  relied  on  by  tbe  defendants  in  error  as  proving 
the  intomarriage  of  Anne  and  Elizabeth,  two  of  the  heirs  of  the 
patCTtee,  with  Cutbosh  and  Reese,  refers,  and  upon  a  feir  cod* 
stniction  should  be  limited,  to  tbe  time  when  they  were  taken,  te 
vrit,  die  4tb  and  Sd  May,  1818,  and  cannot  be  nroperl^  regarded 
as  referring  to  tbe  time  of  tbe  demise  kid  in  the  aeclaration,  to  wit, 
fke  Ist  January,  1815  ;  and  that  if  so,  then  tbe  testimony  did  noC 
hy  a  sufficient  foundation  to  warrant  the  inference  or  presumption 
by  tbe  jury  of  tbe  fact  of  intermarriage  at  tbe  latter  date,  which 
bet  b  essential  to  maintain  the  action. 

Whereas,  the  counsel  for  tbe  defendant  in  error  insists  that  one 
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or  both  the  depositknis  are  opea  to  a  constnictioii  diat  afibrds  di- 
rect proof  of  the  intermarriage  as  far  back  as  tbe  time  of  the  deadi 
of  tbe  patentee,  and,  of  course,  before  the  date  of  the  demise  ;  or^ 
if  not  direct  proof,  that  the  testimony,  at  least,  is  sufficiently  full 
and  comprehensive  to  authorize  the  jury  in  finding  the  intermas^ 
riage  as  a  conclusion  of  fact  as  early  as  that  date. 

These  are  substantmliy  the  adverse  positions  held  and  maintain- 
ed by  the  respective  counsel  upon  the  point  in  question  between 
them. 

This  court  is  not  called  upon  to  express  an  opinion,  whether,  as 
matter  of  law,  there  was  any  evidence  to  be  submitted  to  the  jury, 
going  to  establish  the  intermarriage  at  or  before  the  time  mention- 
ed ;  because,  although  this  ground  was  taken  by  the  counsel  in  the 
course  of  the  trial  below,  on  a  motion  for  a  nonsuit,  and  was  oret^ 
ruled,  no  exception  was  taken  to  the  decision.  The  point,  there- 
fore, is  not  before  us. 

Both  parties  there  assumed,  that  the  inference  or  presumption  of 
intermarriage  or  not  at  the  date  of  the  demise  was  one  of  fact,  de- 
pending upon  the  weight  of  the  evidence,  such  as  it  was,  and  be- 
longed properly  to  the  province  of  the  jury,  and  should  be  submit- 
ted to  them.  And  the  only  question,  therefore,  here  is,  whetfao^ 
the  court,  in  their  instruction  on  the  submission  of  the  case  to  the 
jury,  violated  any  rule  of  law,  for  which  error  will  lie. 

We  have,  accordingly,  exambed  the  instructions  given  on  this 
aspect  of  the  case  with  attention,  and  are  satisfied,  that,  upon  the 
strictest  analysis  to  which  they  may  be  properly  subjected,  there 
is  no  well  founded  objection  to  them. 

It  is  true,  after  advising  the  jury  in  accordance  with  the  prayer 
of  the  defendant  below,  that  it  was  necessary  for  the  plaintiff  to 
establish  the  intermarriage  at  the  time  of  the  demise,  in  order  to 
entitle  him  to  the  verdict,  the  coiu*t  added,  that  the  depositions 

S*ven  in  evidence  for  this  purpose  should  be  favorably  construed, 
ut  if  we  were  to  concede  any  thing  exceptionable  in  this  mode 
of  construing  the  depositions,  the  error  was  sufficiently  explained 
and  corrected  when  die  inquiry  was  made  by  the  jury  as  to  tbe 
force  and  effect  to  be  given  to  the  observation  of  tne  court.  In 
effect,  they  were  then  told  that  the  depositions,  especially  Rawle's> 
left  the  question  at  issue  open  for  their  consideration,  depending 
upon  the  weight  to  be  given  to  the  facts  therein  testified  to,  and 
upon  which  it  was  competent  for  them  to  find  for  the  plaintiff ; 
which,  in  judgment  of  law,  was  nothing  more  than  the  assertion  of 
a  right  in  the  jury  that  had  already  been  virtually  implied  in  tbe 
case  from  the  concession  of  both  parties,  that  the  question  be- 
longed to  that  tribunal  to  determine,  according  to  their  view  of  the 
evidence. 

Indeed,  instead  of  improperly  interfering  with  the  province  of 
the  jury,  the  court  seems  to  have  been  particularly  guarded  against 
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leading  aoy  undue  iraprassion  upon  their  minds  as  to  the  wd^  and 
eftct  of  die  evidence  firom  opmioos  that  had  ialleo  from  it  in  the 
coarse  of  the  trial.  For,  after  referring  to  the  view  taken  in  their 
heariog  on  the  motion  for  a  nonsuit,  in  which  the  court  were  oblig- 
ed to  express  an  opinion  as  to  the  tendency  of  the  evidence  on  de 
depositions,  the  jury  were  expressly  advised,  that  they  were  not 
bound  by  the  construction  given  by  the  court,  but  could  give  such 
eoDstruction  as,  in  their  judgments,  the  fiicts  would  warrant. 

Even  if  an  opinion  had  been  expressed,  in  the  course  of  submit- 
ting die  case,  more  pointedly,  as  to  the  bearing  and  tendency  of  the 
evidence,  than  is  to  be  found  in  this  case  in  the  record,  after  the 
my  were  advised,  that  they  were  not  intended  as  instructions,  or  lo 
be  Dinding  upon  them,  —  that  the  question  was  one  of  fact  and  con- 
stroctioa,  winch  they  must  consider  and  determine  for  themselves,  — 
we  are  not  aware  oi  any  ground  of  reason  or  authority  upon  whioh 
enoT  could  be  predicated  for  an  interference  with  the  rights  of  the 
jory,  but  the  contrary. 

The  cases  of  Evans  v.  Eaton  (7  Wheat.  426),  and  Carver  v. 
JadEson,  ex  Dem.  of  Astor  and  others  (4  Peters,  80,  81),  need 
onhr  be  referred  to  in  confirmation  of  the  position. 

We  are  of  opinion,  therefore,  that  the  judgment  of  the  Circtut 
Court  should  be  affirmed. 


Gexahd  C.  Brandon,  Plaintiff  in  bbbor,  v.  Ralph  W.  Loftxts 

AND  Flotd  Whitehead,  Defendants. 

Under  the  statntes  of  Miflsunppi,  proyidlng  for  the  admitiion  of  the  evidence  of  a 
Dotary  public  with  recard  to  a  protested  note,  directing  the  form  of  oroceeding 
whicn  the  notary  shall  pursae,  and  providing  fbrther  that  justices  or  the  peace 
■ay,  IB  certain  caees,  penbrm  the  daties  of  notariee  public,  it  was  proper  to  read 
in  evidence  the  original  paper  of  the  acting  notary,  although  the  record  was  made 
out  at  a  time  subsequent  to  that  when  the  protest  was  actually  made. 

This  case  was  brought  up,  by  writ  of  error,  frcmi  the  Circint 
Court  of  the  United  States  fcnr  the  Southern  District  of  Mississippi. 

It  was  an  acdon  brought  by  the  indorsee  against  the  indorser  ol 
a  jmMnissory  note,  under  the  following  circumstances. 

On  the  12th  of  December,  1838,  the  fdlowing  note  was  exe- 
ovted:  — 

Fort  MafM,  Deeemhr  I2th^  1838. 

On  die  first  dav  of  January,  A.  D.  1841,  we  joindy  and  severally 
promise  to  pay  Gerard  C.  Brandon,  or  order,  the  sum  of  two  thou- 
sand six  hundred  and  sixty-seven  dollars,  value  received,  without 
plea  or  ofiset,  pajraUe  and  negotiable  at  the  Planters'  Bank  of  the 
State  of  Mississippi,  at  Natchez. 

(Signed,)  WILLIAM  0.  COLLINS, 

JOHN  C.  COLLINS. 

(Indorsed,)  "Gerard  C.  Brandon,"  "  Loftus  &  AiVTiitehead.'' 
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The  note  W88  passed  by  the  indorso',  BrftDd(»i9  to  Le&os 
Whitehead,  who  were  citizens  of  Virginia.  It  fell  due  upon  the  4tli 
of  January^  1841,  and  was  not  paid.  In  Febhiary,  1841,  Lottos 
and  Whitehead  brought  a  suit  against  Brandon,  and  the  cause  came 
00  for  trial  in  June,  1843.  Upon  the  trial,  the  plainti&  offered  in 
evidence  the  following  paper,  which  was  objected  to  by  the  defend- 
ant ;  but  being  admitted,  die  defendant  took  a  bill  of  excepticxiSy 
which  is  the  only  one  in  the  record,  viz. :  — 

The  plaintiff  then,  without  any  further  proof,  offered  to  read  ta 
the  jury,  as  evidence  of  the  protest  of  said  note,  and  to  show  notice, 
a  certificate  of  James  K.  Cook,  which  was  contained  in  a  loose, 
detached  piece  of  paper,  partly  written  and  partly  printed,  which 
certificate  is  in  the  words  and  figures  following,  to  wit : — 

State  of  Mississippi,  Mams  county  : 

I,  James  K.  Cook,  justice  of  the  peace  and  ex  officio  notair 
public  in  and  for  said  county,  residing  in  the  city  of  Natchez,  qnah- 
fied  according  t»  law,  do  hereby  certify  that,  on  the  4th  day  of  Jan- 
uary, in  the  year  1841,  I  went  to  the  Planters'  Bank  of  the  State 
of  Mississippi,  in  Natchez,  and  then  and  there  presented  for  pajntieiit 
the  original  note,  of  which  the  foflowing  is  a  true  copy,  together 
with  the  indorsements  on  the  back  of  said  note  : 

Fort  Mams  J  December  12/&,  1838. 
On  the  first  day  of  January,  A.  D.  1841,  we  jointly  and  severally 
promise  to  pay  Gerard  C.  Brandon,  or  order,  the  sum  of  two  thou- 
sand six  hundred  and  sixty-seven  dollars,  value  received,  without 
plea  or  offset,  payable  and  negotiable  at  die  Planters'  Bank  of  the 
State  of  Mbsissippi,  at  Natchez. 

WILLIAM  C.  COLLINS, 
JOHN  C.  COLLINS. 
(Indorsed,)  "  Gerard  C.  Brandon,"  "  Loftus  &  Whitehead.'^ 

And  I  then  and  there  demanded  payment  of  the  said  note  accord- 
bg  to  its  tenor  and  effect,  and  was  answered  by  the  teller  of  the 
said  bank  that  the  said  note  would  not  be  paid,  and  that  no  funds 
Were  deposited  in  said  bank  for  that  purpose  ;  and  the  said  note  was 
not  paid  by  any  person  when  payment  thereof  was  demanded  as 
aforesaid.  Whereupon  I  protested  said  note  for  nonpayment,  and 
notified  the  parties  thereto  of  said  demand,  nonpayment,  and  protest, 
and  that  the  holder  of  said  note  looked  to  them  for  payment  thereof, 
which  notices  were  given  at  the  times,  and  addressed  to  and  direct- 
ed in  the  manner  followmg,  to  wit : — To  Gerard  C.  Brandon,  at  Fort 
Adams,  Miss.  To  Gerard  C.  Brandon,  at  Pinokneyville,  Miss. 
To  Gerard  C.  Brandon,  at  Woodville,  Miss.  To  W.  C.  and  J.  C. 
Collins,  at  Concordia,  Louisiana. 

All  of  which  notices,  directed  to  the  parties  respectively  as  afore- 
said, were  placed  by  me  in  the  post-office  at  Natchez  in  time  to  go 
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o«t  bf  ib»  first  mail  <^  ibe  day  next  suoceediBg  that  on  wlueb  said 
note  WIS  piocested  as  aforeaaid. 

WUch  &cts  constitute,  as  herda  set  fcnrth,  a  full  and  true  record 
of  ali  that  was  done  by  me  in  tbe  prenuses. 

In  testimony  wbereof  I  bare  hereunto  set  my  band  and  affixed 
[l.  8.]     my  c^icial  seal  this  37th  day  of  January,  1841. 

JAMES  K.  COOK,  /.  P.  Mtary. 

State  of  Mississippi,  Mams  eoufUy: 

Personally  appeared  before  the  undersigned  justice  of  the  peace 
for  the  county  aforesaid,  James  K.  Cook,  a  justice  of  the  peace  and 
tx  officio  notary  public,  whose  name  is  signed  to  the  foregoing,  and 
made  oath  that  the  same  is  a  true  statement,  in  substance  and  in 
fiict,  of  his  official  acts  and  doings  altogether  in  relation  to  the  prem* 
ises.  JAMES  K.  COOK. 

Sworn  to  and  subscribed  before  me,  this  27th  day  of  January, 
1841.  M.  ROBETAILLE,  /.  P. 

To  the  admission  of  which  as  evidence  to  the  jury  the  counsel  of 
drfendant  objected,  but  the  court  overruled  the  objection,  and  per- 
nitted  said  certificate  to  go  to  the  jury  as  evidence  of  its  contents  ; 
to  which  decision  of  the  court,  in  then  and  there  admitting  said  cer* 
ffiatte,  and  permitting  it  to  be  read  m  evidence,  the  counsel  for  the 
defendant  excepted,  and  reserved  his  exception.  He  therefore  prays 
diat  this  his  bill  of  exceptions  may  be  si^ed,  sealed,  and  made  a 
part  of  the  record  ;  which  b  done  accordmgly. 

J.  McKINLEY.  [SEAL.] 

To  review  this  decision  of  the  Circuit  Court,  a  writ  of  error 
broi^it  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Mason  (Attorney-General),  for  the  plain- 
tiff'in  error,  and  Mr.  Robert  J.  Brent ^  for  defendants. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

Tbe  only  question  in  this  case  is,  whether  a  notarial  act  of  protest 
was-properiy  admitted  in  evidence  to  fix  an  indorser  on  a  negotiable 
flote  payable  in  bank. 

Tbe  statute  of  Mississippi  (H.  &  H.  Digest,  609,  sec.  33) 
provkles,  that  in  all  cases  where  it  may  be  necessary  to  have  the  tes» 
timony  of  a  notary  public  in  any  suit  touching  a  protested  note,  bill 
cf  exchange,  or  other  instrument,  the  official  act  of  such  notary,  cer* 
tified  under  his  hand  and  attested  by  his  notarial  seal,  shall  be  deem- 
ed, held,  and  taken  to  be  conclusive  evidence  of  the  protest  of  socb 
note,  bill,  or  other  writing  on  the  day  it  purports  to  have  been  made  ; 
and  tbe  notary  shall  not  be  required  to  go  beyond  tbe  limits  of  the 
cotmty  of  his  residence  to  give  evidence  of  the  (acts.  Tbe  fore- 
going provision  declares  the  force  and  effect  of  the  instrument. 
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And  :die]i,  the  statute  preaeribes  its  foracu  When  a  notanr  dioH 
protest  an  instrument,  ^^  he  shall  make  and  certify  on  oadi  a  full  and 
true  record  of  what  shall  have  beoi  done  thereon  by  him  in  relation 
thereto,  according  to  the  facts,  by  noting  thereon  whether  demand 
fior  the  sum  of  money  mentioned  in  the  same  was  made,  of  whom, 
and  where  ;  when  the  requisite  notice  or  notices  were  served,  and 
on  whom  ;  where  the  same  were  mailed,  if  such  be  the  case,  when 
mailed,  to  whom  and  where  directed  ;  and  every  other  iact  in  wof 
manner  touching  die  same  shall  be  distinctly  and  plainly  set  forth  m 
the  notarial  record  ;  and  when  so  made  out  ana  cer^ed,  it  shall 
have  the  same  validity,  force,  and  effect  in  all  courts  of  record  in  that 
State,  as  if  the  notary  were  personally  present  and  interrogated  in 
court." 

Justices  of  the  peace  are  authorized  to  perform  the  duties  of  nota- 
ries, in  particular  mstances,  by  another  statute  of  Mississippi ;  and 
this  notarial  act  was  made  by  a  justice  of  the  peace. 

The  note  on  which  the  protest  was  founded  was  due  the  4tfa  of 
January,  1841,  payable  and  negotiable  at  the  Planters'  Bank,  at 
Natchez ;  made  by  William  C.  and  John  C.  Collins,  to  Gerard  C. 
Brandon,  and  indorsed  by  him  ;  and  who  b  the  plaintiS'  in  error,  aii^ 
was  the  defendant  below.  Three  duplicates  of  notice  are  stated  t^ 
have  been  sent  by  mail  to  Brandon  to  different  places.  An  objec- 
tion was  made  in  the  Circuit  Court  to  receiving  the  notarial  act  in 
evidence  for  any  purpose,  because  it  purports  to  be  a  record,  orig* 
inal  and  of  itself ;  and  not  a  copy  of  a  record  from  the  notary's 
book  ;  which,  it  is  insisted,  it  ought  to  be,  and  could  only  be. 

After  setting  forth  the  facts  of  demand  at  the  bank,  and  the  an- 
swer of  the  teller,  that  the  note  would  not  be  paid,  because  no  Arnds 
bad  been  deposited  for  such  purpose,  and  that  a  formal  protest  for 
nonpayment  had  been  made,  and  also  the  fact  of  forwarding  the 
notices,  the  notary  says,  —  "  Which  facts  constitute,  as  herein  set 
forth,  a  full  and  true  record  of  all  that  was  done  by  me  in  the  preni- 
bes."  To  this  is  affixed  the  notarial  seal,  signature,  and  affidavit 
of  the  notary.  It  was  done  on  a  separate  paper,  partly  printed  and 
pardy  written  ;  and  offered  in  evidence  as  a  record  oi  the  notarial 
act  withm  the  meaning  of  the  statute  above  recited. 

In  our  opinion,  the  legislation  of  Mississippi  is  dbtinct  and  cer*" 
tain  ;  it  had  reference  to  the  usage  of  notaries  public  generally, 
when  making  protests  and  giving  notices ;  that  usage  we  imder^ 
stand  to  be,  for  the  notary  to  make  the  demand  and  give  the  notion 
and  after  doing  so,  to  write  out  the  facts  in  bis  memorandum-book, 
or  to  preserve  them  otherwise  ;  and  from  these  facts  the  record 
contemplated  by  the  statutes  b  made  up  ;  and  so  it  was  done  in 
thb  instance,  both  in  substance  and  form.  To  the  paper  having  the 
official  seal  and  affidavit  of  the  notary  attached,  the  l^islature  re- 
fers ;  and  not  to  any  prevbus  writing. 

It  b  supposed  the  case  of  Flatting  v.  Fulton  (6  BU).  Mi<  Rept 
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4TS)  fffw  a  dW<n<eBt  anstmccion  to  thestittile.  The  •bfteliQa  to 
the  record  of  protest  there  was,  that  it  bad  not  been  made  out  aad 
sworn  to  at  tbe  time  tbe  nrotest  was  made ;  and  sticb  is  the  fact  in 
ifce  ease  before  «s  ;  but  tne  court  held  that  tbe  record  ought  well 
be  made  subsequently,  and  this  for  reasons,  as  we  think,  too  obvious 
to  require  explanation.  Nor  do  we  understand  either  of  the  re- 
marks made  by  the  High  Court  of  Errors  and  Appeals  of  Missis* 
^>i  in  ac^  degree  imputed  bjr  oiff  construction  of  the  statute. 
Ilie  judgment  b  therefore  ordered  to  be  affirmed,  with  costs. 


Ebgb  a.  Gaslaiid,  Plaintiff  in  brbor,  v.  George  M.  Davis,  De- 
fendant. 

TUf  Was  an  aeClon  cm  the  ease,  brougfat  br  Dtris  againat  Gariand,  the  ftmet 
cUffh  of  the  Hooae  of  Repreaentativea.  The  dedaratioQ  aet  ont,  by  wajr  of  in- 
docemeiit,  a  contract  between  Davis  and  Franklin,  tbe  predecessor  in  office  of 
Garland,  and  then  charged  opon  Garland  a  wroncfhl  and  injarioos  neglect  and 
rsAaai  to  funiiah  a  copy  of  cartaia  lawa  to  Dmvia,  aa  had  been  agreed  by 
Fkanklift. 

Tbe  plea  was  "  non  assumpsit,"  and  the  issue  and  verdict  followed  the  plea. 

This  court  can  notice  a  material  and  incurable  defect  in  the  pleadinga  and  verdict, 
aa  ther  at«  repraaantad  in  the  record  to  have  exiated  in  the  court  below,  although 
soeh  oeftct  ia  not  noticed  in  the  bill  of  exceptions,  nor  suggested  by  the  counsel 
ki  argument  here. 

Wben  a  decfatfation  aovAds  in  tort  and  the  plea  ia  **non  aaniapait,*'  aoch  a  plea 
wuahi  be  bad.  oo  demwrrer.  If  not  demorred  to,  and  the  caae  geea  to  trial  (tha 
iaue  and  verdict  following  the  p^eajl,  the  defect  is  so  material  that  it  is  not  cured 
bv  verdict,  under  the  statute  of  jeofails. 

Bad  pleaa,  which  are  cured  by  yetdict,  ara  thoae  which,  ahhongh  thrjr  would  b« 
bad  on  daoMUTer  becanse  wrong  in  form,  yet  still  contain  enough  of  substanet 
to  put  in  issue  all  the  material  parts  of  the  declaration. 

Tbe  prorision  by  Congress,  in  relation  to  amendments,  which  ia  found  in  the 
section  ofthe  Jndiciary  Act  of  1789,  ia  aimilar  to  that  of  32  Han.  8,  but 
aotbnNider. 

Tbe  issue  was  an  immaterial  issue. 

The  opinion  of  this  court  in  Patteraon  v.  The  United  States,  2  Wheaton,  321,  rt* 
viewed  and  reaffirmed,  namely,  —  ^  Whether  the  jury  find  a  general  or  a  special 
verdict,  it  is  their  duty  to  decide  the  very  point  in  issue,  and  although  the  court 
in  which  it  is  tried  may  give  form  to  a  general  finding,  so  as  to  make  it  harmo- 
nize with  the  iasue,  yet  if  it  appear  to  that  court,  or  to  tha  appellate  conrt,  that 
the  finding  ia  different  firom  the  isaue,  or  ia  confined  only  to  a  part  of  the  matte? 
in  issue,  no  judgment  can  be  rendered  on  the  verdict/' 

Thb  principle  applies  equally  to  a  plea  varying  from  the  subatanee  of  the  declara. 
tion. 

In  this  caae,  the  verdict  doea  not  find  any  of  the  oAisfoaaance  charged  upon  the 
defendant. 

If  tbe  merits  of  the  case  were  passed  upon  in  tbe  court  below,  it  was  illegally 
done,  becttoae  no  eridenoe  was  competent  except  anoh  aa  related  to  the  promaa* 
deacnbed  in  the  declaration. 

Thk  court  abstains  from  awarding  a  repleader,  for  the  reasons  stated  in  the  opin* 
ioD,  bat  remanda  the  caae  so  that  the  pleadings  may  be  amended. 

Tins  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Coort  of  the  United  States  for  the  District  of  Columbia,  holdea  ia 
tod  for  tbe  ooaoty  of  Washingtcm. 
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It  was  an  action  on  the  case,  brou^t  hj  Davis,  the  defendant  itt 
error,  against  Garland,  the  clerk  of  £e  House  of  Repesentatives^ 

The  circumstances  under  which  the  suit  was  brought  are  thos 
set  forth  in  the  plaintiff's  declaration,  which  was  filed  on  the  16tk 
of  September,  1839. 

<*  District  op  CoLUMBiii, 

Washington  county^  to  trit: — 
^^  Hugh  A.  Garland,  late  of  said  county,  was  attached  to  answer 
to  George  M.  Davis,  in  a  plea  of  trespass  on  the  case,  and  so 
forth.     And  whereupon  the  said  Davis,  by  H.  M.  Morfit,  ins  bU 
tom^,  complains,  that  whereas  the  House  of  Representatives  of 
the  United  States  had,  at  the  first  session  of  the  25th  Congress, 
which  was  before  the  committing  of  the  grievances  herein  coiih 
plained  of,  passed  a  resolution  that  the  clerk  of  said  House  be, 
among  other  things,  directed  to  cause  to  be  printed  a  ninth  vc^ume 
of  the  laws  of  the  United  States,  after  the  manner  of  the  ei^ith 
volume  thereof ;  and  being  so  directed,  in  pursuance  of  such  reso- 
lution the  then  clerk  of  said  House,  to  wit,  Walter  S.  Franklin,  in 
the  month  of  July  of  the  year  1838,  at  the  county  aforesaid,  had 
employed  the  said  plaintiff,  and,  in  his  capacity  of  clerk  of  said 
House,  had  agreed  and  contracted  with  said  plaintiff  to  print   a 
ninth  volume  of  said  laws  in  the  manner  as  resolved,  and  to  deliver 
from  his  ofiice,  as  clerk  of  the  House  aforesaid,  a  copy  of  said 
laws  to  said  plaintiff,  to  enable  him  ta  print  the  same,  and  bad 
directed  the  chief  clerk  in  the  ofiice  of  said  clerk  of  the  House  of 
Representatives  to  prepare  the  said  copy,  and  deliver  the  same  to 
said  plaintiff ;    he,  the  said  plaintiff,  m  consideration  thereof,  had 
made  ample  arrangements,  and  employed  the  means  to  print  the 
said  ninth  volume  of  said  laws,  and  was  in  all  respects  ready  and 
wiUing  to  print  the  same,  after  the  manner  as  directed  in  said 
resolution,  when  the  said  Walter  S.  Franklin  departed  this  life, 
and  the  said  Hugh  A.  Garland  was   elected   his   successor   as 
clerk  of  the  House  of  Representatives  aforesaid,  and  had  charge 
of  the  laws  aforesaid,  from  which  the  said  ninth  volume  was 
to  be  printed.      And    the    said    plaintiff    having    the    contract 
aforesaid,  and  in  consideration  thereof  having  prepared  for  the 
faithful  execution  of  the  terms  thereof  according  to  said  resolution, 
and  having  also,  soon  after  the  election  of  said  defendant  as  cleiic 
aforesaid,  to  wit,  on  or  about  the  month  of  December,  in  the  year 
1838,  at  the  county  aforesaid,  and  before  the  committing  of  the 
grievances  herein  complained  of,  the  said  defendant  was  notified 
of  said  subsisting  contract,  and  of  plaintiff's  readiness,  and  willing- 
ness, and  preparation  to  comply  with  the  same,  according  to  the  said 
resolution  ;  all  of  which  notification  of  contract  and  preparation, 
as  given  aforesaid,  the  said  plaintiff  avers,  and  the  said  defimdant 
was  m  duty  bound,  as  clerk  aforesaid,  to  deliver  a  copy  of  said 
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lavs  Id  said  plaintifi,  in  cooBequeoce  and  hy  reason  of  tbe  said 
resokition  of  Conpess  and  the  said  contract  oi  said  pkimiff.  Ami 
be  the  said  plaintiff  afterwards,  to  wit,  on  or  about  the  1st  daj  of 
February,  1839,  at  the  ooun^  aforesaid,  asked  and  demanded  of 
said  defendant,  who  had  charge  of  said  laws  from  which  the  said 
ninth  volume  was  to  be  printed,  as  clerk  of  the  House  of  Repre- 
sratatives  aforesaid,  a  copy  of  said  laws,  under  hb  charge,  for  the 
purpose  of  printing  the  same  according  to  said  contract,  and  in  the 
Banner  as  directed  in  said  resolution,  and  without  which  copy  from 
the  office  of  said  clerk  the  said  plaintiff  could  not  print  the  said 
laws  as  directed  in  said  resolution  ;  that  the  said  defendant,  co»- 
triviog  and  wrongfully  and  injuriously  intending  to  injure  the  said 
phintiff,  and  to  deprive  him  of  the  pro6ts,  and  emoluments,  and 
advantages  which  he  might  and  otherwise  would  have  derived  and 
acquired  from  the  printing  of  said  ninth  volume  of  the  laws  of  the 
United  States,  and  of  the  pro6ts,  emoluments,  and  advantages  of 
the  said  subsisting  contract,  well  knowii^  that,  without  a  copy  of 
said  laws  from  his  said  office,  the  plaintiff  could  not  print  the  same 
as  directed  in  said  resolution  ;  and  the  said  defendant  being  m  duty 
bound  to  deliver  a  copy  of  said  laws,  as  clerk  aforesaid,  to  said 
plaintiff,  to  comply  with  said  resolution  of  Congress  and  with 
plaintiff's  contract  aforesaid,  afterwards,  to  wit,  on  or  about  the 
1st  day  of  February,  1839,  at  the  county  aforesaid,  and  on  divers 
otb^  days  and  times  between  that  day  and  the  day  of  the  issuing 
the  writ  in  this  behalf,  did  wrongfully  and  mjuriously  refuse  to  d^ 
Kvar,  or  furnish  or  permit  to  be  delivered  from  said  office,  or  fur* 
nished  therefrom  to  said  plaintiff,  a  copy  of  the  laws  of  the  United 
States  for  printing  the  said  ninth  volume  of  said  laws,  as  resolved 
in  said  resolution  ;  and  did  also  wrongfully  and  injuriously  refuse 
to  allow  the  said  plamtiff  to  print  the  said  ninth  volume  of  said 
laws  in  the  manner  directed  in  said  resolution,  and  did  prevent  and 
hinder  him  from  printing  the  same.  By  means  whereof  the  said 
George  M.  Davis  lost  the  printing  of  said  ninth  volume  of  said 
laws,  and  the  benefit  of  said  contract ;  and  hath  been  hindered  and 
prevented  from  maldng,  derivbg,  and  having  the  profits,  emolu* 
ments,  and  advantages  of  such  printing,  and  of  the  compliance, 
upon  his  part,  with  the  said  contract,  and  hath  also  lost  his  time, 
trouble,  and  money,  in  preparations  for  complying  with  said  con-* 
tract ;  which  profits,  emoluments,  and  advantages  [he]  hath  been 
so  hindered  from  making,  and  time,  trouble,  and  money  he  hath 
so  lost  in  said  preparations,  were  of  great  value,  to  wit,  of  the 
▼alue  of  two  thousand  five  hundred  dollars,  current  money,  and 
which  profits  and  money  he,  the  said  plaintiff,  might  and  would 
have  had  and  received,  but  for  the  wrongful  conduct  of  said  do* 
Cendant." 

There  was  another  count  in  the  declaration,  setting  forth  the 
same  circumstances  in  a  different  manner* 
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The  plea  was  ^^  non  assumpsit,"  upon  which  issue  was  joined, 
and  the  cause  went  on  to  trial.  The  record,  after  mentioning  the 
names  of  the  jury,  proceeded  thus :  —  • 

^<  Who,  being  empanelled  and  swcmi  to  saj  the  truth  in  the 
premises,  upon  their  oath  do  say,  that  the  said  defendant  did 
assume  upon  himself  in  manner  and  form  as  the  aforesaid  plaintiff 
above  against  him  hath  complained,  and  they  assess  the  damages 
of  the  said  plaintiff,  sustained  by  reason  of  the  nonperformance  of 
the  promise  and  assumption  aforesaid,  to  the  sum  of  nineteen  fafm- 
dred  dollars  current  money." 

A  motion  was  then  made  in  arrest  of  judgment  for  tiie  following 
reasons,  via. : — 

'^  1 .  Because  there  is  no  cause  of  action  stated  in  the  first  count 
of  the  plamtiff's  declaration. 

"  2.  Ditto,  as  to  the  second  count. 

^^3.  Because  there  is  a  general  verdict,  and  one  count  b  bad. 

"F.  8.  KEY  Jar  dtfendnni.'' 

This  motion  was  overruled,  and  judgment  entered  upon  the  ver- 
dict. 

In  the  course  of  the  trial,  two  bills  of  exceptions  were  takai  on 
the  part  of  the  defendant,  which  were  as  follows  :  — 

1st  Exception.  ^^  In  the  trial  of  this  cause,  the  plaintiff,  having 
offered  the  resolutioil  of  Congress  of  14th  October,  1837,  proved  that 
in  July,  1838,  a  verbal  contract  was  made  between  the  plaintiff  and 
Walter  Franklin,  then  clerk  of  the  House  of  Representatives  of  the 
United  States,  for  the  printing  of  the  ninth  volume  of  the  laws  of 
Congress,  in  which  it  was  agreed  that  the  plaintiff  should  do  the 
printing  thereof  on  the  same  terms  as  had  been  previously  agreed 
with  plaintiff's  father,  who  had  died  some  short  time  before,  and  had 
been  paid  to  said  plaintiff's  father  for  the  eighth  volume  of  the 
laws  of  the  United  8tates,  and  was  to  be  paid  for  the  same  at  the 
usual  Congress  prices,  —  the  printing  to  be  executed  under  the 
superintendence  and  direction  of  Samuel  Burche,  chief  clerk  of 
said  House  of  Representatives  ;  that  no  minute  or  entry  of  said 
agreement  was  made  in  writing,  among  the  books  and  papers  of 
said  Franklin's  office  ;  that  it  is  usual  and  customary  for  the  con- 
tracts made  on  the  authority  of  the  House  to  be  made  verbally, 
«id  the  same  have  always  been  received  by  the  House  and  paid 
for  ;  and  that  the  said  plaintiff  frequentiy,  after  the  making  of  the 
said  agreement,  called  on  said  Burche  for  the  work,  stating  hi^ 
readiness  to  proceed  with  the  work,  and  did  not  receive  the  same, 
because  the  said  Burche  had  not  prepared  the  laws  for  publication. 

"  And  then  further  proved,  that  tne  said  Walter  Franklin  died 
in  September,  1838,  and  the  defendant  was  elected  clerk  of  the 
House  on  the  first  Monday  of  December,  1838  ;  that  some  time 
afterwards,  m  December,  1839,  the  said  Burche,  not  having  yet 
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prepaied  ibe  said  laws  for  said  publicatioD,  and  the  said  plaistiff 
w»tiiig  as  before  for  the  same,  the  said  Gariand  was  infonned,  about 
the  Ist  of  January,  1839,  of  the  contract  so  as  aforesaid  verbally 
made  between  the  said  Franklin  and  the  plaintiff,  and  observed 
tbtt  he  had  understood  such  a  resolution  was  passed,  and  that  such 
a  work  was  to  be  given  out  for  printing,  and  that  he  considered 
that  as  die  agreement  was  a  verbal  one  it  was  not  binding,  and  that 
he  had  the  ri^  to  give  the  contract  to  whom  he  pleased ;  that 
afterwards,  in  about  two  months  from  the  beginning  of  December, 
1838,  he  was  again  called  upon  and  informed  of  the  said  contract, 
verbally  made  with  the  plaintiff  by  the  said  Franklin,  when  he  said 
he  had  made  an  agreement  or  a  contract  with  one  Langtree  ;  and 
that  the  said  Garland  did  make  such  agreement  with  said  Langtree, 
and  ordered  the  work  not  to  be  given  to  the  said  plaintiff,  but  to  be 
given  to  said  Langtree  to  be  printed,  which  was  done  accordingly, 
and  the  irfmintiff  thereby  prevented  from  doing  the  work. 

^^  And  further  proved,  that  said  plaintiff  had  made  considerable 
preparaidons  for  the  work,  and  had  engaged  Mr.  Gideon  to  do  the 
printii^  of  the  work,  and  had  transferred  to  said  Gideon  his  office 
aid  press,  valued  at  $  1 ,000,  to  be  paid  for  by  the  profits  of  the 
work,  —  of  all  which  the  defendant  was  informed  before  he  made 
the  contract  with  Langtree  ;  and  that  plaintiff  suffered  considerable 
less  l^  the  taking  away  said  contract ;  and  that  said  Gideon,  in 
tbe  prosecution  of  bis  preparations  for  said  work,  had  expended 
1 600  or  $  700  for  paper  Ux  that  very  work. 

^'  And  further,  that  at  the  time  of  making  said  verbal  contract 
mth  said  Franklin,  the  plaintiff  asked  him  if  it  was  necessary  it 
ibould  be  reduced  to  writing,  and  was  answered  that  it  was  not 
oeeessary,  and  was  not  usual ;  and  also  proved  that  there  was  no 
written  contract  in  the  office  of  the  clerk  for  the  printing  of  the 
e^th  volume  of  the  laws  of  the  United  States.  And  &at  said 
Franklin  knew  and  assented  to  the  plaintiff's  engaging  said  Gideon 
to  do  the  said  printing  at  the  time  of  said  contract ;  and  that  the 
defeodant  was  advised  by  the  clerks,  before  he  made  the  contract 
frith  said  Langtree,  to  be  cautious  and  not  get  into  difficulties  by 
the  work  to  another.  And  that  no  written  contract  with 
said  Langtree,  nor  any  memorandum  thereof,  appears  in  the  office 
of  said  clerk. 

^^  And  upon  the  evidence  aforesaid  of  the  said  plaintiff,  the  de- 
fendant, by  his  counsel,  prayed  the  court  to  instruct  the  jury,  that 
V  die  same  was  believed  by  the  jury  to  be  true,  the  plaintiff  was 
not  entided  to  recover,  which  the  court  refused,  — to  which  refusal 
defendant  excepts,  and  prays  the  court  to  sign  and  seal  this  bill 
of  ^ceptions,  whu>h  is  done  this  14th  day  of  April,  1842. 

W.  CRANCH.  [seal. 

B.  THRUSTON.         [seal. 
JAS.  S.  MORSELL.  [seal. 
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2d  Exception.  ^^And  thereupon  the  defendant,  on  the  said 
evidence,  prayed  the  court  to  instruct  the  jury  as  follows  : — 

^^  If  the  jury  believe  from  the  evidence  that  the  defendant,  in 
making  the  subsequent  contract  with  Langtree,  and  causing  the 
compilation  to  be  delivered  to  him  to  be  printed,  acted  officiany 
and  bona  fide^  and  not  with  corrupt  motives,  and  verily  beBeTed 
that  the  prior  contract  made  verbally  with  the  plaintiff  was  not  ob- 
ligatory, then  he  is  not  liable  to  damages  in  this  action  upon  the 
evidence  aforesaid  ;  which  also  the  court  refused  to  give,  —  to 
which  refusal  defendant  excepts,  and  prays  the  court  to  sign  and 
seal  this  bill  of  exceptions,  which  is  done  accordingly,  this  14th 
day  of  April,  1842.  W.  CRANCH.  [seal. 

B.  THRUSTON.  [seal. 

JA8.  S.  MORSELL.  [seal.] 

Upon  these  two  exceptions  the  case  came  up  to  thb  court. 

It  was  argued  by  Mr.  Robert  J.  Brenty  for  the  plaintiff  in  error, 
and  Mr.  Coxtj  for  defendant. 

Mr.  Brent  J  for  plaintiff. 

The  first  count  is  defective  in  this  :  — 

1st.  It  does  not  show  any  authority  in  the  former  clerk  (Frank- 
Bn)  to  make  the  contract  on  which  Davis  founds  his  claim,  for  the 
averment,  that  Franklin  was  ^^  directed  to  cause  to  be  printed  a  ninth 
volume  of  the  laws,  &c.,  after  the  manner  of  the  eighth  volume 
thereof,"  does  not  necessarily  imply  an  authority  to  contract,  in- 
asmuch as  that  power  could  be  executed  by  causing  the  volume  to 
be  printed  by  the  regular  printer  of  Congress,  who  might  be  enti- 
tied  to  all  its  printing. 

All  the  facts  stated  in  this  count  may  be  true,  and  yet  Franklin 
have  no  power  to  make  a  contract.  (See,  as  part  of  this  argument, 
the  Reports  of  House  Committee  in  volume  of  Reports  of  Com- 
mittees, 1840-41,  No.  16,  Rep.  No.  101  and  215.)  There- 
fore I  conclude  that  Franklm's  authority  as  a  public  officer  to 
make  the  contract  with  Davis  does  not  sufficiently  appear,  and  if 
so,  it  results  as  a  coroUanr  that  it  was  his  own  unauthorized  con- 
tract, and  not  binding  on  his  official  successor. 

2d.  If,  however,  it  was  Franklin's  official  contract,  binding  on 
his  successor,  then  it  was  only  binding  on  the  appellant,  as  the 
agent  of  the  House  of  Representatives,  and  the  appellee's  remedy 
should  be  against  the  House  of  Representatives,  by  appeal  to  its 
justice.  (See  on  this,  1  D.  &  £.  674-678  ;  Hodgson  v.  Dex- 
ter, 1  Cranch,  362  ;  7  Wendell,  254  ;  12  Wendell,  179  ;  18 
Johns,  125  ;  Chisolra  v.  Georgia,  2  Dallas,  419,  444  ;  1  D.  & 
K.  172  ;  2  Cowen,  533.) 

3d.  If  binding  on  Garland  as  clerk,  yet  this  count  shows  no  act 
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o(  bb  taiding  to  esublisb  way  liability  on  bis  part  to  Davis,  but  a 
repudiatioa  of  tl^  cootract  utterly. 

4tli.  Tbis  count  shows  no  eamider^iion  for  the  contract,  for  it 
is  DDvfaere  averred  that  Davis  was  to  be  comptnsaUij  nor  is  it  suC* 
fid'ently  shown  that  Davis  entered  on  the  peHbrmanoe  of  tbis  coo* 
xndL  (See  Coggs  v.  Bernard,  2  Ld.  Raym.  919,  920,  aad  Elsee 
f.  Gatward,  5  D-  &  £•  143.)  Merely  stating  that  Davis  was 
prepared  to  execute  the  contract  does  not  make  a  sufficieot  con* 
sidefatioQ. 

5tb.  The  contract,  as  herein  shown,  was  to  print  after  die  naas* 
ner  of  the  eighth  volume,  and  the  coimt  omits  to  show  the  manner 
of  printing  the  eighth  volume,  and  thus  a  material  term  of  the  con* 
tract  is  not  shown. 

Ag;un,  the  second  count  is,  in  addition  to  the  above  objections 
made  to  first  count,  liable  to  the  further  objecticms  : —  1st,  that  it 
shows  by  wmy  of  recital  a  contract  with  Franklin  as  clerk  (the 
CQnsiderati<m  or  terms  of  which  are  not  given),  and  then  sets  forth 
no  other  ground  ((x  Garland's  liability,  except  his  being  the  success 
8or  to  Franklin,  and  refusmg  to  give  the  copy. 

Now  it  is^vious  that  Franklin  may  have  made  a  private  or  un- 
autbarised  contract  as  clerk,  and  it  will  not  be  cont^ided  that  a 
d^'s  contracts  are  ipso  facto  binding  on  his  successor,  widiout 
showing  something  more  than  his  naked  contract,  as  a  ministerial 
officer  is  not  supposed  ex  officio  to  be  capable  of  making  any  con* 
tract  he  may  choose. 

2d.  Thb  count  does  not  show  that  by  the  contract  the  clerk 
was  to  furnish  the  copy,  but  merely  a  subsequent  promise  by 
Franklin  to  furnish  the  copy,  and  yet  the  gravamen  of  it  is  thie 
refusal  of  Garland  to  furnish  a  copy. 

Again,  it  is  manifest,  on  the  face  of  both  these  counts,  that  no 
liability  in  defendant  is  shown,  and  that  the  declaradon  is  m  mate* 
rial  respects  uncertain  and  unmeaning  according  to  the  rules  of 
pleading. 

If  either  count  is  defective,  the  judgment  should  have  been  ar» 
rested.     (5  D.  &  E.  143.) 

The  first  exception  sets  forth  aU  the  evidence,  and  I  contend  its 
prayer  should  be  granted,  because,  — 

1st.  The  contract  as  proved  was  variant  in  this,  that  the  print* 
ing  was  to  be  on  the  same  terms  as  plaintiff's  father  had  agreed  for 
(dth  vol.),  and  the  declaration  does  not  show  any  such  terms  in 
the  contract. 

2d.  The  declaration  does  not  set  forth  the  material  (][ualificati(»i 
b  the  contract,  that  the  printbg  was  to  be  under  direction  of 
Burcbe.     (See  the  statement  of  evidence.) 

3d.  The  proof  is,  that  payment  was  to  be  at  usual  Congress 
prices,  and  they  are  not  averred  in  the  declaration,  nor  shown  in 
evidence. 

VOL.  IV.  18  L* 
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4th.  The  proof  is,  that  the  printmg  was  to  be  done  under  dhreo- 
tion  of  Sara.  Burche,  aijd  that  Burche  was  the  party  in  default  in. 
not  preparing  the  laws ;  how  then  could  defendant  give  a  copy 
until  Burche's  compilation  was  completed,  which  is  nowhere 
shown  in  the  evidence  ? 

Again,  the  evidence  sets  forth  as  the  basis  of  Franklm's  author- 
ity the  resolution  of  14th  October,  1837  (which  see  in  House 
Journal,  14th  October,  1837,  Extra  Session,  p.  191).     It  ap- 

|)ears  from  the  plamtiff's  own  evidence  thus  offered,  that  Frank- 
in's  power  was  in  limine  referrible  to  another  resolution  which 
should  govern  and  control  his  power,  and  which  resolution  was  not 
given  in  evidence,  but  can  be  seen  in  House  Journal,  30th  June, 
1834,  page  903 ;  and  also  see  House  Journal,  25th  June,  1826^ 
page  1098. 

Now  the  whole  evidence  either  shows  a  complete  authority  in 
Franklin  to  make  the  contract,  or  it  does  not.  If  it  shows  his  au- 
thority, then  could  Franklin  be  sued  for  nonperformance  ?  (See 
I  Durn.  &  East,  172,  and  2  Cowen,  633.)  If  he  could  not  be 
sued,  how  can  his  successor  in  office  ?  And  if  his  contract  was 
unauthorized,  his  official  successor  cannot  be  bound  by  it. 

Agam,  here  is  a  public  officer  bound,  we  will  suppose,  to  have 
the  laws  printed  ;  —  he  finds  that  his  predecessor  had  never  exe- 
cuted his  power,  and  he  feels  the  obligation  to  discharge  his  official 
duty.  Is  he  to  be  obstructed  in  that  duty  by  caveats  and  notices 
from  A.,  B.,  and  C,  that,  as  clerk,  he  must  comply  with  contracts 
of  his  predecessor,  of  which  he  has  no  proof  but  an  assertion  or 
an  unsworn  statement  of  a  witness  ?  Has  he  even  a  discretion  to 
determine  whether  his  predecessor  made  a  contract  or  not  ?  He 
finds  the  duty  unexecuted  by  his  predecessor,  and  he  is  bound  to 
select  either  the  public  printer,  if  there  be  one,  or  to  take  the  mat- 
ter into  his  own  hands,  and  perform  it  with  his  own  agents.  How 
dangerous  it  would  be  to  suffer  a  clerk  to  be  intimidated  and  de- 
layed in  matters  of  such  high  importance  by  the  notices  of  every 
man  who  might  set  himself  up  as  entitled  by  a  verbal  contract  with 
his  predecessor. 

Again,  it  is  to  be  regretted  that  the  record  does  not  contain  the 
fact  that  there  was,  at  the  time  of  Franklin's  contract,  a  regular 
printer,  duly  elected  by  Congress,  and  entitled  to  all  its  prinUng 
(see  Report  of  Committee,  snpra^  1st  point)  ;  but  though  the  fact  is 
not  in  the  record,  yet  the  resolution  of  14th  October,  1837,  does 
not  on  its  face  imply  any  power  to  the  clerk  to  make  contracts  for 
the  printing,  but  only  to  cause  a  volume  to  be  printed  after  the  man- 
ner of  the  eighth  volume  and  under  a  previous  resolution,  which, 
if  incorporated  as  it  ought  to  be  as  part  of  plaintiff's  case,  might 
have  shown,  that  the  manner  of  pnnting  the  eighth  volume  was 
by  the  public  printer^  and  not  by  such  person  as  the  clerk  might 
select. 
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Again,  the  former  resolution  ought  to  be  produced  as  part  of 
Ae  plaintiff's  case,  and  to  fix  the  terms  of  the  contract,  and  it  is 
material,  as,  if  shown,  it  might  appear  that  the  contract  was  not  to 
be  executed  within  a  year,  and  therefore  void  under  statute  of 
firauds.     (See  Boy  dell  v.  Drummond,  11  East,  142.) 

It  does  not  appear  from  the  record  that  Garland  ever  received 
any  money  to  pay  for  such  a  contract,  or  that  he  acted  with  fraud 
or  deceit. 

On  the  second  exception,  I  refer  to  Stockton  and  Stokes  v. 
KendaD,  3  Howard's  Rep.  97,  98. 

Mr.  Coxty  for  defendant  in  error. 

The  first  count  in  the  declaration  sets  forth  the  resolution  of  the 
House  of  Reprentatives,  directing  the  clerk  to  cause  to  be  com- 
piled a  ninth  volume  of  the  laws,  &c.  ;  that  being  so  directed,  the 
dien  clerk,  Franklin,  employed  the  plaintiff,  and  agreed  and  con- 
tracted with  him  in  pursuance  of  said  resolution.  This  being  an 
action  for  a  tort,  and  the  contract  referred  to  being  mere  induce- 
ment, not  the  gist  of  the  action,  such  statement  of  the  authority  to 
contract,  and  of  the  actual  contract,  is  in  accordance  with  the 
strictest  rules  of  pleading.  Particularly  after  verdict  such  aver- 
ments are  sufficient. 

The  second,  third,  and  fourth  objections  are  founded  upon  a 
misapprehension  of  the  nature  of  the  action.  It  is  not  a  suit 
brought  upon  a  contract  for  the  purpose  of  compelling  its  perform- 
ance. In  this  case,  Franklin  acted  as  agent  of  the  House  in  mak- 
mg  the  contract,  and  could  not  be  held  responsible  for  its  execu- 
fion.  The  suit  is  brought  against  Garland  for  an  illegal,  unauthor- 
ized act  of  his  own,  individually,  in  preventing  the  execution  of 
the  contract,  and  depriving  plamliff  of  the  benefits  which  were  to 
result  to  him  from  it,  and  remuneration  for  the  expenditures  he  had 
made  towards  its  performance."  The  mam*grounds  of  defence 
now  urged  were  taken  in  the  case  of  Freeman  v.  Otis,  9  Mass.  272. 

Another  case,  Shepherd  v.  Lincoln,  17  Wend.  250,  illustrates 
the  distinction.  That  was  a  suit  brought  against  defendant  as  su- 
perintendent of  repairs  of  canal,  and  he  was  held  responsible  for 
an  act  of  negligence  or  misfeasance. 

Franklin  made  the  contract  as  a  public  agent,  and  therefore 
never  could  have  been  made  personally  responsible  for  its  non- 
execution  by  the  House.  Garland  does  not  pretend  that  he  was 
ii^tructed  or  directed  by  the  House  to  annul  that  contract ;  his 
interference  was  unauthorized,  and  therefore  he  is  answerable. 

The  general  principle  is,  that  when  an  agent  acts  within  the 
scope  of  his  authority  he  is  not  personally  responsible,  —  recourse 
must  be  had  to  the  principal ;  but  if  he  transcend  his  authority,  he 
b  personaDy  liable. 

The  declaration  is  sufficient  in  averring  the  actual  existence  of 
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a  contract.  The  tenns  of  the  contract  are  unimporttnt  in  this 
suit,  and  need  not  be  averred.  Even  in  an  action  brought  on  tfatt 
contract  itself,  it  is  sufficient  to  aver  it  according  to  its  legal  effect, 
and  it  is  unnecessary  to  set  out  more  of  it  than  suffices  to  show 
a  cause  of  action.  2  Wend.  579  ;  8  Cow.  33,  9  ;  1 3  Johns. 
824. 

2d.  The  same  answer  maj  be  given  to  the  objections  urged 
against  the  second  count. 

In  an  action  brought  for  misfelisance,  it  is  unnecessary  to  aver  or 
prove  any  consideration  for  the  contract.     20  Johns.  879. 

3d.  Upon  the  bills  of  exceptions.  It  is  a  sufficient  answer  to 
these  exceptions  to  say,  that  they  do  not  profess  to  be  founded  on 
uU  the  evidence  in  the  case.  The  first  bill,  after  stating  certaifi 
evidence  as  giv^i  by  plaintiff  on  the  trial,  says  (p.  14),  ^^upon  thi$ 
evidence  aforesaid  of  the  said  plaintiff,  defendant  prays,"  &.c.  It 
does  not  allege  that  this  was  the  whole  evidence  given.  This  is  a 
fatal  and  incurable  defect  in  the  case.  For  aught  that  appears, 
other  and  sufficient  evidence  may  have  been  given,  and  the  omis- 
sion  of  it  may  have  been  the  very  reason  why  the  instruction  pray* 
ed  was  refused  by  the  court.  Flaintiff  in  errcnr  must  establish  the 
error  in  the  judgment  complained  of;  eveir  reasonable  intend- 
ment should  be  in  favor  of  the  judgment.  Ventress  v.  Smith,  10 
Peters,  161. 

2d.  The  only  evidence  stated  in  the  bill  of  exceptions  is  sueb 
as  was  adduced  by  plaintiff.  The  prayer  is,  then,  substantially  a 
demurrer  to  the  evidence.  Every  fact  which  it  conduced  to  prove, 
and  every  conclusion  inferrible  from  those  facts,  is  admitted  ; 
mala  fides  and  oppression  are  fairly  deducible  from  the  (acts  prov* 
ed.  The  jury  has  passed  upon  all  the  allegations  in  the  declara- 
tion ;  and  if  they  went  beyond  the  testimony,  the  proper  remedy 
was  by  motion  for  a  new  trial.  The  jury  took  the  case  without 
any  instruction  whatever  from  the  court. 

The  four  specific  objections  nOw  made  imply  that  all  the  evi- 
dence is  embodied  in  the  record,  which  does  hot  appear  ;  and  they 
are  founded  upon  the  misapprehension  already  adverted  to,  in  sup- 
posing this  action  to  be  brought  upon  a  contract  against  a  party  to 
It  to  compel  its  performance.  This  has  been  shown  to  be  an 
error. 

The  subsequent  exceptions  are  all  fully  answered  in  what  has 
been  before  said. 

After  the  argument  was  closed,  the  court  intimated  to  the  coun- 
sel the  difficulty  arising  from  the  irregular  plea,  issue,  and  verdict, 
compared  with  the  declaration,  upon  which  Mr.  Coxe  filed  the 
following  supplementaiy  argument. 

The  difficulty  now  suggested  by  the  court  is  understood  to  be 
this.     The  action  is  brought  as  for  a  tort,  the  plea  is  non  assump- 
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»t.  Issoe  bemg  joined  on  this  plea,  verdict  for  plabtiff  and  jad|^ 
ment  entered  accordm^y.  Can  this  judgment  be  sustained  ufom 
these  pleadings  ? 

1.  The  ^dtry  of  the  pleas  is,  in  the  Circuit  Court,  the  act  of 
the  clerk,  the  defendant  being  at  liberty  to  abide  by  the  plea  ^ui 
entered,  or  to  plead  dt  novo.  If  he  does  not  amend,  he  adopts 
and  abides  by  the  plea  filed  by  the  clerk. 

In  this  case,  the  plea  of  non  assumpsit,  if  entirely  wrong,  is  a 
mere  clerical  error,  which  would '  have  oeen  amended  had  it  been 
brought  to  the  notice  of  the  court.  If  defendant  had  refused  to 
amend,  the  plea  would  have  been  regarded  as  a  nullity,  and  judg- 
ment entered  for  want  of  a  plea.  This  plea  was  adopted  by  de* 
feodant,  and  is  therefore  to  be  regarded  as  his.  The  fault,  if  any^ 
ishb. 

2.  The  action,  though  sounding  in  tort,  is  founded  upon  a  cchh 
tract.  The  existence  of  this  contract  was  traversable,  and  on  the 
firial  it  was  necessary  for  plaintiff  to  prove  it.  The  plea  of  non 
assumpsit  may  be  so  moulded  as  to  make  it  a  denial  of  the  con* 
tract  made  between  plaintiff  and  Franklin.  As  in  covenant,  the 
fksL  of  non  est  factum  is  a  good  plea,  though  it  merely  puts  in 
Bsue  the  actual  execution  of  the  instrument  declared  on,  and  net* 
tber  denies  the  breach  nor  the  alleged  consequences.  A  special 
plea,  putting  in  issue  the  contract  which  lies  at  the  foundation  of 
Okb  action,  would,  therefore,  not  be  an  immaterial  plea. 

3.  As  a  general  rule,  a  par^  shall  not  be  permitted  to  derive 
bai^t  from  his  own  error.  If  there  is  fault,  it  is  the  defendant's 
fault,  and,  at  this  stage  of  the  case,  it  would  be  in  violation  of 
diis  principle  to  allow  him  to  assign  it  for  error. 

4.  Defendant  has  not  assigned  this  defect  for  error,  —  he  bat 
not  asked  for  a  reversal  on  this  ground. 

5.  If  the  error  is  fatal,  it  should  have  been  brought  before  this 
court  in  another  form.  The  Circuit  Court  should  have  been  moved 
Ibr  a  repleader ;  had  they  refused,  such  refusal  is  assignable  for  error. 
No  such  application  was  made,  and  consequently  there  is  no  ernnr 
ec^nizable  by  the  Supreme  Court. 

6.  Had  the  Circuit  Court  refused  to  award  a  repleader,  and  such 
judgment  been  reversed  as  erroneous,  the  judgment  of  the  Su- 
preme Court  would  have  remanded  the  cause,  with  its  mandate  di-» 
reeling  such  repleader.  But  can  a  court  of  errors  in  any  other 
way  award  a  repleader  ?     Gould  on  Pleading,  618,  §  47. 

7.  If  the  Circuit  Court  might  lawfully  have  refused  to  award  a 
repleader,  then  there  is  no  error. 

Gould  on  PI.  509,  §  32.  A  repleader  for  the  immateriality  of 
the  issue  is  never  awarded,  it  seems,  for  that  party  who  tendered 
the  issue.  Cites  Dojjgl.  749,  per  Duller.  There  can  be  no 
ground  for  a  repleader,  for  the  plea  is  substantially  bad ;  there  is 
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BO  &ct  alleged  k  it  which  k  could  aetve  a»y  purpose  to  denj*  or 
to  go  to  issue  upon. 

1  Ld.  Raym.  170.  It  was  argued,  that  if  the  verdict  passes 
apinst  him  who  made  the  first  fault  m  pleading,  no  repleader  shall 
be  graoied,  but  it  is  oth^nwise  if  it  passes  for  him.  The  court 
refused  to  award  a  repleader,  for  the  issue  was  not  wholly  imma« 
terial,  and  after  verdict  court  will  intend  that  the  matter  put  in 
issue  was  material. 

1  H.  Bl.  644.  In  assumpsit,  dechuratioa  had  five  counts.  De- 
fimdant  pleaded  nil  debei  to  the  first,  and  left  the  others  unanswer- 
ed. Judgment  for  plaintiff.  Court  held  the  defect  cured  by  the 
verdict,  imd  defendant  should  not  take  advantage  of  his  own  nois- 
pleading  to  defeat  plaintiff's  suit,  when  jury  had  found  he  owed 
the  debt. 

Cowp.  SIO.  Court  will  not  grant  a  repleader  but  where  com- 
l^ete  justice  may  be  answered. 

Gould,  510,  ^  32.  Therefore,  if  verdict  is  against  him  who  ten* 
dered  the  issue,  judgment  must  also  regularly  go  against  him.  For, 
as  the  fault  in  the  issue  commenced  on  Us  part,  his  traverse  beings 
bad  in  law,  and  it  being  moreover  found  to  be  false  in  fact,  ittis 
deemed  unreasonable  to  grant  him  the  indulgence  of  a  repleader. 
Yet  if  the  verdict  w^ e  for  the  same  party,  a  repleader  would 
regufaurly  be  awarded.    §§33-36. 

Ibid.  §  37.  Courts  ought  never  to  award  a  repleader,  or  arrest 
tbe  judgment  for  feults  in  the  issue,  when  it  is  apparent  that  no 
useful  end  can  be  attained  in  s(f  doing.  Citing  I  Btx.  198,  where 
Powys,  J.,  said,  —  ^^  I  am  of  the  same  opinion,  for  if  we  should 
grant  a  repleader,  I  do  not  see  how  we  can  have  any  new  light  ia 
the  case." 

Gould,  §§  38,  45.  Judgment  ought  never  to  be  given  for,  or 
arrested  in  behalf  of,  that  party  in  whose  pleading  the  first  sid)stan- 
tial  defect  is  found.     Ibid.  §  49. 

After  verdict  for  the  plaintiff,  the  defendant  shall  not  take  advan- 
tage of  his  own  mispleading.  Harvey  v.  Richards,  I  H.  Black.  644. 

The  plea  of  "  not  guilty "  m  assumpsit  is  cured  bv  verdict. 
The  error  assigned  Was,  that  issue  was  jomed  on  the  plea  of  not 
guilty.  Verdict  cured  that.  8  Serg.  Sl  Rawle,  441  ;  2  Stra. 
1022. 

A  right  defectively  alleged  is  cured  by  verdict.  6  Verm.  Rep. 
496  ;  2  Marshall,  254. 

A  defective  statement  in  the  declaration  for  want  of  date  of  the 
assumpsit,  also  failure  to  state  the  consideration,  is  cured  by  ver- 
dict.    1  Watts,  428  ;  1  Day,  186,  note. 

After  verdict  in  an  action  by  an  administrator,  a  defective  alle- 
gation m  the  declaration  of  the  promise  to  the  administrator  and 
the  death  of  the  intestate,  and  an  omission  to  make  profert  of 
the  letters   of   administration,   cannot  be  taken    advantage   of, 
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it  was  beld)  that  in  an  action  of  assumpsit  and  not  guiltj  pkaded, 
asd  issue,  the  judgment  may  be  entered,  for  it  is  only  mispleadiag^ 
tad  the  real  merits  may  as  wefl  be  tried  on  that  issne  as  on  any 
odier.     4  Bac.  Abr.  84. 

The  omission  to  join  in  issue  to  some  of  the  replications  ii 
healed  after  verdict.     3  Harris  &  Johns.  109. 

Departure  is  cured  by  verdict.    Connect.  Rep.  262. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

Ib  the  examination  of  this  case,  a  defect  has  been  discovered  in 
the  pleadings  and  verdict,  which  was  not  noticed  in  the  court 
below,  nor  suggested  by  the  counsel  here. 

And  the  first  question  is,  whether,  under  these  circumstances) 
it  can  be  considered  by  us  ;  and  if  it  can  be,  and  is  a  material  de* 
feet,  not  cured  or  otherwise  capable  of  being  overcome,  whether 
it  ought  to  be  made  a  ground  for  reversing  the  judgment,  and  send* 
iog  the  case  back  for  amendment  and  fintber  proceedings. 

There  can  be  no  doubt,  that  exceptions  to  the  opinions  given 
by  courts  below  must  all  be  taken  at  the  time  the  opinions  ni% 
pronounced. 

But  it  is  equally  clear,  that  when  the  whole  record  is  before  the 
court  above,  as  m  this  case,  any  exception  appearing  on  it  can 
be  taken  by  counsel  which  could  have  been  taken  bekrw.  Roach 
V.  Hulings,  16  Peters,  319. 

So  it  is  the  duty  of  the  court  to  give  judgment  on  the  whole 
record,  and  not  merely  on  the  points  start<Ml  by  counsel.  Slacum 
9.  Pomeroy,  6  Cranch,  221  ;  Baird  &  Co.  v.  Mattox,  1  Cally 
257;  16  Peters,  319. 

In  United  States  v.  Bumham,  1  Mason,  62,  the  court  alone 
took  notice  of  the  defect,  which  was  the  sole  ground  of  its  opinion. 

In  Patterson  v.  United  States,  2  Wheat.  222,  it  is  stated,  that 
*^  the  points  made  were  not  considered  by  the  court,  and  judg* 
ment  was  pronounced  on  other  grounds,"  and  Justice  Washington 
says  (p.  24) ,  —  "  The  court  considers  it  to  be  unnecessary  to  decide 
die  questions  which  were  argued  at  the  bar,  as  the  verdict  is  so 
defective  that  no  judgment  can  be  rendered  upon  it " ;  and  on  that 
account  the  proceedings  below  were  reversed.  See  also  Harrison 
et  aL  r.  Nixon,  9  Peters,  483,  536. 

I  proceed,  then,  to  consider  the  nature  and  character  of  the 
£fficulty  in  this  case,  appearing  on  the  record. 

Since  discovering  it,  an  opportunity  has  been  given  to  the  coun* 
sel  for  the  original  plaintiff,  which  has  been  improved,  to  attempt 
to  remove  it  by  argument  and  authorities.  But  it  still  remains^ 
and  consists  in  this. 

The  declaration  is  an  action  on  the  case,  sounding  in  tort.     It 
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sets  out  no  contract  except  one  hy  way  of  inducement)  mtde  bv 
Mr.  Franklin,  the  predecessor  m  office  of  the  defendant,  and  it 
then  proceeds  to  make  the  gist  of  its  complsdnt  a  wrongful  and 
injurious  neglect  and  refusal  fay  the  defendant  to  Annish  a  copy  of 
certdn  laws  to  the  plaintiff,  as  had  been  agreed  by  Franklin.  We 
are  required  to  take  this  Yiew  of  the  declaration,  not  only  t^  the 
averments  in  it,  but  by  both  the  present  and  past  positions  of 
the  counsel  for  the  plaintiff,  that  it  was  intended  to  be  founded  on 
a  misfeasance.  The  plea,  however,  instead  of  being  ^^  not  guilty," 
as  was  proper  m  such  case  (Com.  Dig.  Pleader)  j  is  lum  m» 
sumpsit^  and  the  plamtiff  below,  not  demurring  thereto,  nor  movii^ 
for  judgment  notwithstanding  such  a  plea,  joined  issue  upon  h,  and 
the  verdict  of  the  jury  conforms  to  the  plea  and  issue,  and  merely 
finds,  ^^  that  the  defendant  did  assume  upon  himself  in  manner  aim 
form,'*  &c.,  and  assesses  damages,  ^^  sustained  by  reason  of  the 
nonperformance  of  the  promise  and  assumption  aforesaid." 

Beside  the  general  reasoning  in  the  books,  that  pleas  amounting 
to  the  general  issue  should  traverse  the  material  averments  in  the 
declaration,  and,  where  the  action  is  one  on  the  case  for  a  tort^ 
should  deny  the  tort  by  pleading  '^  not  guilty,'*  it  is  laid  down 
m  most  elementary  treatises  that  ^'  not  guilty  "  is  the  proper  general 
issue  in  such  cases.     8ee  Com.  Dig.  Pleader, 

Beyond  this,  it  has  been  actually  adjudged  in  an  action  on  the 
case,  after  full  hearing,  that  n(m  aesumpeit  was  a  bad  plea.  Noble 
V.  Lancaster,  Barnes,  125. 

That  action  was  trover,  but  1)eing  still  an  action  on  the  caae,  the 
same  principle  applied. 

Nor  is  the  difference  merely  formal  or  technical  between  ac- 
tions foimded  in  tort  and  in  contract.     1  Chit.  Plead,  418,  229. 

Because,  when  m  tort  or  ex  delietn^  a  set-off  is  not  admissible) 
nor  can  infancy  be  pleaded  as  to  one  ex  contraetUj  nor  can  a  plea 
in  abatement  be  sustained,  that  all  concerned  in  the  wrong  are  not 
joined,  as  it  may  be  in  counts  on  contracts,  and  a  writ  of  inquiry 
must  issue  to  ascertain  the  damages,  which  is  often  unnecessary  in 
suits  on  contracts.  A  declaration  is  bad  which  unites  a  count 
m  tort  with  one  in  contract.  2  Chit.  229,  230  ;  1  Chitty's  Rep. 
625,  note ;  4  D.  &  E.  794  ;  8  D.  &  E.  33. 

Various  other  cases  analogous  to  this  might  be  cited,  which 
tend  to  show  that  the  present  plea  is  improper,  but  it  is  not 
deemed  necessary,  in  this  stage  of  tlie  inquuy,  to  enlarge  on  that 
pomt ;  and  I  proceed  to  the  next  and  more  difficult  qnestioo, 
whether  such  a  plea,  thoudi  bad  on  demurrer,  should  not  be  con- 
sidered as  good  after  verdict,  and  cured  by  the  statute  of  jeofails. 

As  a  general  rule,  all  informality  in  a  ^>od  plea  is  held  to  be 
cured  by  a  verdict,  and  ought  to  be,  in  order  not  to  delay,  through 
a  defect  of  mere  form,  what  may  seem  to  be  just.  1  Levinz,  ^ ; 
6  Mod.  1 ;  Com.  Dig.  PUader^  R.  18 ;  6  Johns.  R.  1. 
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Here,  bow%v&j  there  uipears  to  be  no  infonnali^  in  a  good 
plfa ;  on  the  contraiy,  it  looks  more  like  formality  in  a  bad  one. 
And  if  it  be  asked,  whether  there  are  no  cases  of  bad  pleas  which 
are  cured  by  a  verdict,  we  answer,  that  several  exist,  but  that  thejr 
are  cases  wh»*e  the  pleas,  though  bad  on  demurrw,  because  wrong 
in  form,  yet  still  contain  enough  of  substance  to  put  in  issue  the 
material  parts  of  the  declaration.     That  is  the  test. 

In  the  opinion  of  a  majority  of  the  court,  the  plea  under  con* 
sideration  does  not  contain  enough  for  that  purpose ;  and  my 
qpob^  for  examining  this  point  somewhat  more  in  detail  must  bie 
fisund  m  the  circumstance,  that  the  court  are  divided  iqpon  it. 

The  provision  by  Congress  m  relation  to  amendments  is  to  be 
foond  in  the  32d  section  of  the  Judiciary  Act  of  September  24th, 
1789,  and  is  similar  to  that  in  the  32  Hen^  8th,  but  certainly 
not  broader.  See  the  former,  in  1  Lit.  Sl  Brown's  ed.  91,  and 
the  latter  in  1  Bac.  Abr.  ^nundmeni  and  Jeofailj  B. 

Under  both  of  these  statutes,  it  has  firequentl^  been  adjudged, 
that  defects  in  substance  are  not  cured  by  a  verdict ;  ^'  for  this^'' 
says  Bacon  (Abr.,  before  quoted,  £),  ^^  would  have  ruined  all  pro- 
ceedii^  in  the  courts  of  justice  "  ;  and  a  defect  in  substance,  in 
t  plea  or  verdict,  is  conceded,  m  dl  the  books,  to  exist  when  they 
do  not  cover  ^^  whatever  is  essential  to  the  gbt  of  the  action." 

The  jHreanent  plea,  if  tried  by  this  test,  seems  not  to  be  remedied 
by  the  verdict,  oecause,  so  far  from  traversing  all  that  b  essential, 
nothing  is  denied,  unless  it  be  the  inducement.  Thus  it  traverses 
a  promise  simply ;  but  the  only  promise  set  out  in  the  declaration 
b  one  introductory  to  those  material  averments,  which,  as  befive 
stated,  are  the  wrongful  and  injurious  acts  of  the  defendant.  So 
&r  firom  denying  those  acts,  the  plea  entirely  passes  them  by, 
and  they  are  neimer  put  in  issue,  nor  a  verdict  returned  upon  them 
one  wav  or  the  other.  It  b  true,  that,  in  some  actions  for  a  tCNrt, 
a  promise  may  be  referred  to  b  the  declaration,  which  sometimes 
wul  constitute  one  material  fact  among  several  others.  But  it  b 
only  one,  and  not  the  whole,  nor  is  it  the  most  material  fact ;  that 
bemg,  in  such  cases,  the  mbfeasance  of  the  defendant.  Nor  does 
the  verdict  here  find  this  one  fact  or  prombe  such  as  averred 
in  the  inducement.  There  it  b  stated  to  be  made  by  Mr.  Frank- 
lin ;  but,  on  the  contrary,  the  verdict  finds  a  promise  made  by  the 
drfendant. 

On  recurring  to  precedents,  several  are  found  which  confirm 
these  conclusbns.  In  respect  to  pleas  they  show  that,  when  so 
kaperfect  and  immaterial  as  thb,  they  are  not  cured  by  verdict. 
And  the  reason  generally  assigned,  and  which  pervades  uie  whole, 
b  that  before  mentioned,  namely,  that  they  do  not  cover  or  traverse 
all  the  gravamen  of  the  declaration.  Staple  v.  Heyden,  6  Mod.  10; 
Willes,  632 ;  Tidd's  Prac.  827  ;  Gilb.  C  P.  146. 

Hence  it  Ims  been  decided  that  a  plea  of  non  assumpsit  to  an 
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action  of  debt  is  not  thus  cured  (Bronium  v.  Egan^  4  Ttiint.  164 ; 
Penfold  V*  Hawkins,  2  Maule  &  Selw.  606),  because  it  covers  too 
fittle  or  is  irrelevant.  While,  in  pursuance  of  the  same  rule,  it  has 
been  held  that  nil  dtbtt  to  assumpsit  (1  Hen.  Bl.  664)  and  ^^  not 
guilty  "  either  to  assumpsit  (Cro.  £1.  470,  and  8  Serg.  &  Rawle, 
441),  or  to  covenant  (1  Hen.  &  Munf.  153),  or  to  debt  for  a 
penalty  (Coppb  o.  Carter,  1  D.  &  £.  462,  note)«  are  cured  bv 
a  verdict,  because  they  coatBon  enough  to  put  in  issue  all  which 
b  important  in  the  declaration. 

In  the  [M*esent  case,  the  issue  manifesdy  reaches  only  a  part  of 
the  case,  and  is  therefore  incurable  (Hanures,  331);  and  it  comes 
expressly  within  the  definition  of  an  immaterial  issue,  which  is  also 
incurable.  Carth.  371;  Bac.  Abr.  Ftrdietj  K  ;  2  Levinz,  12  ; 
2  Saund.  319  ;  2  Mod.  137  ;  Gould's  PI.  506,  509. 

This  is  undoubted,  from  Williams's  definition  in  Bennet  v.  Hol- 
bech,  2  Saunders,  319,  a*  He  says,  —  '^  An  immaterial  issue  is 
where  a  material  allegation  in  the  pleadings  is  not  answered,  but 
an  issue  is  taken  on  some  point  which  will  not  determine  the 
merits  of  the  case,  and  the  court  is  often  at  a  loss  for  which  of 
the  parties  to  give  jud^ent." 

So  in  Bidden  «.  Manning,  2  N.  H.  R.  291,  it  is  laid  down,  on 
circumstances  like  the  present,  that  ^^  if,  instead  of  assumpsit,  a 
special  action  on  the  case  had  been  brought  for  misfeasance,  it  is 
very  clear,  that  no  consideration  need  have  been  alleged  or  proved. 
Tl^  gist  of  such  an  action  would  have  been  the  misfeasance,  and 
it  would  have  been  wholly  immaterial  whether  the  contract  was 
a  valid  one  or  not."  5  D.  &  £.  143  ;  2  Wils.  359  ;  1  Saund. 
S12,  note  2. 

If  we  should  next  compare  this  plea  and  issue  in  their  substance 
witli  a  few  others  less  general,  that  have  been  solenmly  adjudged  to 
be  bad,  and  not  cured  by  verdict,  though  found  for  the  plaintiff,  the 
result  will  be  the  same. 

It  may  be  seen  m  Tnron  t.  Carter,  2  Strange,  994,  that,  in  debt 
on  bond,  payable  on  or  before  the  5th  of  December,  the  defendant 
pleaded  payment  on  the  5th  of  December,  and  issue  being  joined 
and  found  against  him,  the  court  still  awarded  a  repleader,  as  it  could 
not  be  inferred  from  diese  pleadings  that  payment  may  not  have  been 
made  before  the  5th. 

See  another  m  Enys  v.  Mohun,  2  Strange,  847,  where  to  covenant 
OB  a  lease  to  C,  averred  to  come  by  assignment  to  the  defendant,  the 
plea  was  that  C.  did  not  assign  to  him,  and  verdict  was  for  plaintiff*. 
But  the  court  awarded  a  repleader,  as  the  issue  found  does  not  cover 
all  the  important  parts  of  the  declaration  ;  namely,  that  the  lease  may 
have  come  to  the  defendant  not  from  C.  direct,  but  by  mesne  as- 
signments. Same  case,  in  1  Bamardiston,  182,  220.  See  also  other 
cases.  Yelv.  154;  Peck  v.  Hill,  2  Mod.  137;  Read  r.  Dawson, 
ibid.  139 ;   Staffed  v.  Mayor  of  Albany,  6  Johns.  1;  Com.  Dig. 
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Pkadtr^  R.  1  and  2,  V.  5 ;  1  Chit.  PI.  625,  695  ;  6  D.  &  E. 
462  ;  1  Saund.  319,  n. 

In  Patterson  r.  United  States,  2  Wheat.  224,  Judge  Washbg- 
ton  lays  down  the  whole  law  precisely  as  we  view  it,  in  respect 
to  a  verdict  varying  materially  from  the  issue,  and  which  principle 
applies  equally  well  to  a  plea  varying  from  the  substance  of  the  dec- 
laration. He  says,  —  '*  Whether  the  jury  find  a  general  or  a  special 
verdict,  it  is  their  du^  to  decide  the  very  ponit  in  issue,  and  although 
the  court  in  which  it  is  tried  may  give  iorm  to  a  general  finding,  so 
as  to  make  it  harmonize  with  the  issue,  yet  if  it  appear  to  that  court 
or  to  the  appellate  court  that  the  finding  is  different  from  the  issue, 
or  is  confined  only  to  a  nart  of  the  matter  in  issue,  no  judgment  can 
be  rendered  on  the  verdict.'*  And  on  error  the  proceedings  below 
were  reversed. 

After  all  this,  it  is  hardly  necessary  to  state  further,  by  way  of 
precedent,  that  in  Noble  v.  Lancaster,  Barnes's  Notes,  125,  before 
cited,  this  very  point  was  decided,  ^on  aBSumpsit  was  pleaded 
to  an  action  on  the  case  (e.  g.  trover),  and  was  held  not  to  be  cured 
by  a  verdict,  but  was  bad  in  arrest  of  judgment. 

Looking,  then,  to  many  precedents,  as  well  as  correct  principles 
hi  pleading,  the  issue  presented  and  tried  here  is  not  only  an  im- 
proper  one  for  the  case  ;  but,  not  containing  enough  to  cover  all  that 
IS  material  in  the  declaration,  and  being  thus  imperfect  in  substance, 
it  ^^  does  not  determine  the  right  between  the  parties,"  and  is  not 
cured  by  the  verdict  or  the  statute  of  jeofails. 

A  moment  as  to  the  defects  in  the  verdict.  It  is  difficult  to  see 
how  an  immaterial  and  bad  plea  can  be  cured  by  a  verdict,  which, 
as  in  this  case,  is  quite  as  inmiaterial  as  the  plea.  Indeed,  in  some 
respects,  the  verdict  here,  compared  with  the  declaration,  is  more 
defective  and  irremediable  than  the  plea. 

It  is  laid  down  in  Comyns's  Dig.  Pkader^  S.  24,  that  a  verdict  is 
even  void  if  it  be  "  variant  from  the  declaration,"  and  he  gives  as 
one  illustration  from  2  Roll.  703,  1.  35,  ^^  in  assumpsit,  if  it  finds 
a  diflTerent  promise." 

In  the  present  case,  the  promise  is  found  not  only  different  from 
that  laid  in  the  declaration  as  inducement,  but  the  verdict  varies  in 
other  essential  respects  from  the  declaration^  finding  nothing  of  any 
of  the  misfeasance  charged  in  it  on  the  defendant. 

The  defect  here,  then,*  is  in  the  verdict  as  well  as  plea,  and 
though  a  mere  informality  in  the  former  is  cured  by  the  act  of  Con** 
gress  as  to  amendments  (16  Peters,  319),  yet  the  defect  here  is 
similar  in  both,  and  as  just  shown,  being  on  principle  in  both  a  de- 
fect in  substance  no  less  than  form,  is  tmcured.  (Steams  v,  Bar- 
rett, 1  Mason's  R.  170,  and  2  Mason's  R.  31.) 

But  several  arguments  have  been  offered  against  a  reversal  of  the 
judgment  and  further  proceedings,  and  in  favor  of  rendering  judg- 
ment for  the  plaintiff,  on  this  record,  though  the  plea,  issue,  and 
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verdict  are  all  defecthre  in  substance,  and  do  not  show  which  parljr 
is  entitled  to  recover,  on  the  real  merits  in  dispute,  or  that  tfaqr 
have  he&n  legally  tried. 

These  arguments  it  is  our  duty  to  examine.  One  is,  that  the 
whole  merits,  accordbg  to  the  evidence  reported,  may  have  actually 
been  considered  and  passed  upon  in  the  court  below  under  this 
plea  and  issue.  But  it  is  a  sufficient  answer  to  diis,  that  if  so 
done  it  was  illegally  done,  no  evidence  being  competent  under 
that  issue  except  the  promise  described  in  it,  and  no  opinion  of 
the  jury  or  the  court  being  regular  or  proper  under  it,  except  as  Co 
that  promise  alone.     Harrison  et  al.  v.  ^ixon,  9  Peters,  484. 

There  are  many  cases  showing  that  the  evidence  must  be  limit- 
ed to  the  plea.  Mar.  Ins.  Company  v.  Hodgson,  6  Cranch,  206  ; 
4  Wheat.  64,  in  case  of  the  Divina  Pastora.  The  court  say  you 
must  ^'  not  admit  the  introduction  of  evidence  varying  from  the 
facts  alleged.''  9  Peters,  484.  The  probata  should  conform  to 
the  alkgala.     Boone  v.  Chiles,  10  Peters,  177. 

In  Barnes  «•  Williams,  11  Wheat.  416,  it  is  said,  —  ^^  Upon  in- 
specting the  record,  it  had  been  discovered  that  the  special  ver^ 
diet  found  in  the  case  was  too  imperfect  to  enable  the  court  to 
render  judgment  upon  it."  A  certam  fact  was  important  to  the  re* 
covery.  ^^  Although  in  the  opinion  of  the  court  there  was  sufficient 
evidence  in  the  special  verdict  from  which  the  jury  might  have 
found  the  fact,  yet  they  have  not  found  it,  and  the  court  could  not 
upon  a  special  verdict  inUnd  it." 

These  illustrations  and  cases  tend  to  show  the  difficulties  in 
forming  an  opinion  on  any  thing  not  found  or  apparent  on  the  rec* 
ord ;  and  the  improprietv  of  conjecturing  and  pronouncing  on  the 
real  merits,  when  both  the  issue  and  verdict  are  defective  in  sub- 
stance in  relation  to  them.  But,  in  this  case,  if  the  promise  aver* 
red  to  have  been  made  by  Franklin  was  treated  at  the  trial  as  one 
made  by  Garland,  so  far  as  regarded  its  operation  and  his  duty,  — * 
which  has  been  the  argument  of  the  origiiwl  plaintiff's  counsel  be- 
fore us,  and  which  may,  for  aught  we  now  decide,  be  corrrect, 
*— then  we  should  be  called  upon  to  render  judgment  against  Oar- 
land  merely  cm  such  promise  and  a  breach  of  it. 

That  is  every  thing  which  the  verdict  finds  or  the  issue  presents^ 
in  the  most  favorable  view. 

But  that  being  a  promise  confessedly  on  the  whole  evidence 
made  by  the  original  defendant,  or  his  predecessor,  at  a  pMic 
ag^niy  if  now  rendering  final  judgment,  we  should  probablv,  in 
ttbeX  view  of  the  record  (no  tort  having  been  put  in  issue  or  iound 
by  the  verdict),  be  obliged  to  decide  against  the  original  plaintiff 
on  the  merits,  because  public  agents  are  not  usuaUy  liable  oa 
mere  contracts  or  promises  made  in  behalf  of  their  principals. 
(See  on  this  Hodgson  v.  Dexter,  1  Cranch,  345 ;  Macbeath  o. 
Haldimand,  1  D.  &  £•  172  ;  Fox  v.  Drake  et  al.,  8  Cowen, 
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191  ;  2  DaB.  444  ;  Osborne  r.  Kerr,  12  Wend.  179 ;  Btorr  on 
Agencj,  §§  303-908  ;  Lord  Pahneratoii^d  case,  3  Brod.  ft  Bing. 
275  ;  Freeman  v,  Otis,  9  Mass.  R.  272,  qcMere  hi  part.) 

Ob  tbe  contrary,  however,  if  the  action  is  to  be  consniered  as 
hrougbt,  not  on  any  promise  except  as  inducement,  but  on  a 
wroQgM  act  or  misfeasance,  as  the  plaintiff  sets  out  his  case  m 
his  declaration  and  still  contends  to  be  the  truth,  then  it  saema 
maaifest  diat  — nothing  on  that  misfeasance,  the  essential  point  of 
the  action,  hainng  been  either  traversed  in  the  plea  or  found  l^ 
ihe  verdict  —  there  is  nothing  upon  which  judgment  can  legaHy  M 
rendered  for  either  party  on  the  merits.  It  wiU  be  seen  that  we 
come  to  this  conclusion,  not  because  cases  are  wanting  which 
bold  that  officers  not  judicial,  nor  having  any  discretion  to  ex» 
ercise  on  a  subject  (Wheeler  t.  Patterson,  1  New  Hamp.  R.  88 ; 
KendaD  v.  Stokes,  3  Howard,  98  ;  1 1  Johns.  114  ;  2  Ld.  Rajrm. 
908),  are  liable  m  tort  for  misfeasances,  whenever  they  are  viok* 
tions  of  public  laws  or  official  duties  (Bbepberd  v.  Lincoh,  17 
Wendell,  250  ;  6  Burr.  2709  ;  6  D.  &  E.  445  ;  Oidley,  Ex.  of 
Holland  v.  Lord  Palmerston,  7  J.  B.  Moore,  91  ;  15  East,  384  ; 
9  Clark  &  Fm.  251  ;  1  Bos.  k,  Pul.  229  ;  Little  et  al.  v.  Bar- 
reroe  et  al.,  2  Cranch,  170  ;  13  Johns.  141  ;  Tracy  et  al.  w. 
Swartwout,  10  Peters,  95) ,  though  others  consist  of  unsuccess«> 
fid  attempts  to  charge  persons  in  tort  for  matters  which  originated 
and  existed  m  fact  onfy  as  contracts  (Bristow  et  al.  v.  Eastman, 
1  Esp.  N.  P.  Rep.  172  ;  Jennings  v.  Rundall,  8  D.  ft  E.  386), 
or  which  were  mere  nonfeasances  (30  Johns.  379  ;  12  Mod*  488  ; 
1  Ld.  Raym.  466 ;  4  Maule  &  Selw.  27 ;  Story  on  Agency,  §  308) ; 
bat  because  the  issue  and  verdict  present  nol^g  in  relation  to  any 
such  misfeasance,  and  our  opinion  is  intended  to  be  confined  to 
Ae  questions  on  ibe  pleadings,  without  any  decision  upon  the 
merits.  Indeed,  it  would  be  difficult  to  express  one  on  then 
i^re  we  have  been  unable  to  agree  on  one,  and  where  a  majo^ 
ity  of  the  court  think  the  pleadings  are  not  in  a  proper  state  to 
enable  us  to  give  one  satisfactorily. 

In  tins  state  of  things,  the  most  obvious  course  to  assist  us  to 
**  reach  the  law  and  justice  of  the  case  "  would  be  to  reverse  the 
judgm^it  below  and  award  a  repleader.  This  would  not  deprive 
either  party  of  any  merits  they  may  have,  and  may  be  able  here- 
after to  show  on  proper  pYeadmgs,  and  costs  would  indemnify  the 
party  who  has  been  delayed  by  any  bad  pleadmg,  so  far  as  he 
ought  to  be  indemnified  considering  his  own  feuh  in  this  case,  in 
joining  and  trymg  an  issue  immaterial  or  radically  insufficient  to 
settle  the  cause  of  action,  rather  than  demurring  to  the  plea  sea* 
sonably.  But  such  a  course  is  objected  to  on  certain  grounds  not 
yet  comidered,  and  which  it  is  our  duty  to  notice.  One  of  them 
IS,  that  when  a  plea  or  verdict  is  radically  defective,  judgment 
ou^  to  be  rendered,  notwithstanding  the  verdict,  for  me  partf 
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whose  pleadkigs  are  ri^ ;  and  anotfaer,  a  branch  of  this,  is,  that  a 
court  ought  in  no  case  to  permit  the  party  who  commits  the  first 
error  to  bsLve  the  iudgment  reversed  and  be  allowed  a  repleads, 
unless,  perhaps,  when  the  verdict  is  in  his  favor. 

Though  several  of  the  text-books  lay  down  rules  like  diese  ta 
broad  terms,  it  is  first  to  be  noticed  that  some  state  them  with  a 
miere  or  doubt.  (1  Chit.  PI.  note,  522,  633,  and  Com.  Dig. 
Pleader.)  In  odiers,  the  cited  authorities  do  not  support 
them,  as  Gilbert,  quoted  in  Tidd,  828.  In  others,  the  counsel^ 
natfaer  than  the  court,  recognize  them.  Kempe  v.  Crews,  1  Ld. 
Sajrm.  170  ;  Taylor  v.  Whitehead,  Doug.  749.  In  others,  the 
court  refer  to  them,  but  do  not  appear  to  have  founded  their  de- 
oision  on  them,  as  Webster  v.  Bannister,  Doug.  396,  where  the 
issue  covered  the  merits  (3  Hen.  &  Munf.  388),  and  in  others, 
matters  still  dififerent  existed,  which  justified  the  judgment  given, 
independent  of  these  rules. 

Thus,  if  a  plea  be  bad,  but  stiU  confesses  the  cause  of  action 
without  setting  out  a  sufficient  avoidance,  judgment  can  with  pro- 
priety be  rendered  for  the  plabtifi*  on  such  confes»on,  if  the  decla- 
ration be  good.  Rex  v.  Philips,  1  Str.  397  ;  Jones  «.  Boding- 
ham,  I  Balk.  173  ;  Gould  on  PI.  509 ;  Simonton  v.  Winter  et  al., 
6  Peters,  141  ;  Kirdey  v.  Deck,  3  Hen.  &  Munf.  388  ;  6  Mod. 
10 ;  Tidd,  827. 

So,  if  the  plea  be  a  mere  nullity,  —  putting  nothing  material  in 
issue,  — judgment  is  at  times  allowed  to  be  signed  as  tor  want  of  a 
plea,  as  if  ml  rftei/,  provided  the  declaration  be  good.  4  Taunt. 
164  ;  2  Made  &  Setw.  606. 

So,  if  the  plea  be  evidently  a  sham  plea,  or  fictitious,  a  like 
course  is  warranted.     10  East,  237  ;  Tidd,  831. 

Or  if  the  plea,  though  neither  of  these,  still  be  defective,  but 
sets  out  such  facts  as  demonstrate  that  the  party  has  no  merits, 
and  that  no  amendment  could  be  made  which  would  avail  him  any- 
thing, or,  in  other  words,  nothmg  is  left  in  the  case  that  can  be 
mended.  Gould  on  PI.  514,  §  39  ;  Tidd,  831  ;  Henderson  o. 
Foote,  3  Call,  248. 

It  is  incid^atal  circumstances  like  these,  afiecting  the  merits  and 
not  adverted  to  always  in  decisions  or  elementary  treatises,  which 
have  governed  most  of  the  opposing  cases,  ramer  than  a  mere 
technical,  and  in  some  d^ree  arbitrary*  rule,  without  reference  to 
the  merits,  and  which  would  bar  a  party  claiming  to  possess  them 
firom  having  them  tried  on  a  repleader  or  amendment,  on  compfy- 
ing  with  equitaUe  terms. 

In  the  case  now  under  consideration,  the  plea  comes  under  nei* 
ther  of  these  categories,  neither  confessing  a  cause  of  action,  nor 

raring  to  be  a  sham  or  fictitious  plea,  nor  disclosing  enough  to 
r  the  defi^dant  to  be  without  any  good  defence.     On  the  con- 
trary, a  defence  appears,  which  the  original  defendant  seems  always 
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to  have  urged  with  great  coofideace  as  being  good.  Under  these 
circiunstances,  then,  repleading  or  something  equivalent  would  seem 
proper  to  do  justice  between  the  parties,  aod  to  carry  out  the 
principle  of  the  statutes  of  jeofaib,  so  as  not  to  prevent  a  judg* 
ment  on  the  merits,  because  some  *^  <Itp,"  as  Lord  Mansfield  caUs 
it,  has  happened  on  the  part  of  the  de&ndant  in  his  plea.  Rex  o. 
Philips,  1  Burr.  295  ;  Tidd,  828  ;  Gould  on  PL  508,  §§  31,  40. 
If  the  right  be  not  put  in  issue  and  may  be,  a  ruling  to  pennic  it 
seems  reasonable.     Staple  v.  Heyden,  6  Mod.  3. 

The  true  meaning  of  these  technical  rules  can  be  made  rational 
and  consbtent,  if  &ey  are  held  to  apply  to  cases  wb»e  good 
grounds  are  apparent  for  rendering  final  judgment.  Then  it  may 
well  be  rendered  against  him  who  committed  the  first  material 
fault  in  the  pleadings,  and  which  fault  has  not  afterwards  in  any  way 
been  cured. 

But  if  no  such  grounds  appear,  in  consequence  of  the  imperfec- 
tions of  the  pleas  and  verdict,  final  judgment  cannot  properly  be 
rendered  ;  and  the  rules  are  inapplicable  ;  and  the  judgment  below 
should  be  reversed,  so  as  to  furnish  an  opportunity  to  remove 
those  imperfections  and  reach  the  Justice  of  the  case  by  amend* 
ments  or  repleaders.  And  so  far  from  the  party  not  being  per* 
mitted  to  enjoy  this  indulgence  who  committed  the  first  fault,  he 
is  the  only  one  who  needs  it,  and  in  whose  behalf,  under  the  liber* 
al  spirit  of  modem  times,  all  statutes  of  jeofails  are  passed.  Nor 
can  the  opposite  party  suffer  by  this  course  in  respect  to  the  merits^ 
as  they  are  left  open.  Or  in  respect  to  cost  and  delay,  as  he 
should  be  indemnified  for  them,  in  the  manner  before  mentioned, 
by  equitable  terms,  for  allowing  any  amendments. 

In  this  view  of  the  subject,  it  is  of  no  consequence  lor  whidi 
party  the  defecuve  verdict  vras  found,  except  at  times  the  fact  in  it 
may  be  an  indication  of  merits  in  that  party  who  has  the  jpottea,  so 
far  as  that  fact  can  affect  the  merits.  But  in  this  case  the  fact 
found  was  immaterial  in  relation  to  the  merits,  as  already  shown ; 
and  the  object  now  is,  to  prevent  such  immaterialities  from  making 
a  final  disposal  of  the  case,  —  to  prevent  substance  from  being 
sacrificed  to  form,  — and  where  merits  may  exist,  to  adopt  such  a 
course  as  will  present  them  to  the  court  intelligibly,  for  a  final  ad* 
judication  of  the  real  justice  of  the  case. 

To  all  this,  in  an  advanced  era  of  jurisprudence,  it  will  hardly 
do  to  repeat  from  some  of  the  old  books,  that  a  party  is  for  ever  to 
be  barred  either  for  the  badnesi  or  the  falsity  of  his  plea,  if  it  happens 
to  be  imperfect  and  is  found  against  him,  thou^  he  has  not  coo* 
fessed  the  declaration,  nw  stated  any  facts  in  his  plea  inconsistent 
with  merits. 

Much  more,  too,  is  it  proper,  if  not  indispensable,  in  a  case  like 
this,  so  defective  on  the  record  as  not  to  justify  any  decision  about 
the  merits,  to  adopt  a  course  which  shall  not  bar  the  due  consid* 
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eradon  of  them  in  the  end,  and  which  shaH  be  for  the  ben^  and 
ffoide  of  die  court  even  more  than  a  party,  so  as  to  prevent  a  leap 
m  the  dark,  and  which  for  these  and  other  reasons  shaH  let  t» 
cause  be  reopened,  and  prepared  and  tried  in  a  manner  to  bring 
the  whole  of  the  merits  legaDy  before  both  die  court  and  the  jury. 
Oro.  Eliz.  245  ;  5  Hen.  &  Munf.  398 ;  Baird  &,  Co.  v.  Mattox, 
1  CaH,  267. 

Considering  die  character  and  portion  of  this  tribunal,  as  one 
of  the  last  resort  in  adnmistermg  justice,  and  considering  the  in- 
creased disposition  of  the  age  in  which  we  live  to  eviscerate  the 
troth,  and  decide  ultimately  only  on  the  real  merits  in  controversy 
between  parties,  or  in  the  words  of  Justice  Story  (I  Story,  152, 
in  Bottomly  and  the  United  States^ ,  as  to  ^^  technical  niceties,"  con- 
sidering  ^^  the  days  for  such  snbtilties  in  a  great  measure  passed 
away,"  it  seems  a  duty  of  our  own  motion  to  give  all  reasonable 
fieiU^  to  get  the  record  in  an  mtelligible  and  proper  shape  bef<M« 
we  render  final  judgment* 

As  proof  that  such  a  course  is  sometimes  deemed  proper,  to 
aid  a  court  as  well  as  a  party,  notwithstanding  the  technical  rules 
before  mentioned,  it  is  stated  in  Gould  on  jPI.  507,  §  28,  that 
judgment  may  be  arrested  after  verdict,  '^  if  the  issue  is  imma- 
terial, so  that  the  court  cannot  discover,^  from  the  finding  upon  h, 
for  which  party  judgment  ought  to  be  given."     §§  23  and  22. 

So,  though  CJould  lays  down  these  rules  before  named,  he  sa3rs 
^page  514,  §  40),  if  a  special  plea  show  there  may  be  a  good 
justification,  though  it  has  been  badly  pleaded,  judgment  must  be 
arrested,  and  a  repleader  awarded,  as  it  appears  a  good  issue 
might  be  formed ;  and  when  thb  is  the  case,  ^'  the  ends  of  justice 
require  that  an  opportunity  for  forming  such  an  issue  should  be  af* 
forded."  And  in  respect  to  objections  in  such  cases  to  indulgence 
to  a  party  whose  plea  is  bad,  Gmdd,  508,  says  in  a  note : — "  The 
true  answer  to  this  inquhry  appears  to  be,  that  the  awarding  a  re* 
pleader  in  such  case  was  originally  rather  an  act  of  indulgence  to 
a  party,  who  tendered  an  improper  issue,  than  a  matter  of  strict 
right.  An  indulgence  grounded  on  the  presumption  that  the  issue 
was  misioined  through  the  inadvertence  and  oversight  of  the  plead*^ 
ers,  and  that  a  farther  opportunity  to  plead  would  probably  result 
in  a  material  issue  decisive  of  the  merits  of  the  cause,"  &c. 

There  are  also  some  very  high  precedents  against  the  appHcation 
of  these  technical  rules  in  cases  and  circumstances  like  those  now  un* 
der  consideration.  Such  was  the  case  of  Rex.  v.  PUlips,  1  Burr. 
802.  The  reasonmg  of  Lord  Mansfield  on  this  ^ole  subject  ia 
directly  b  point,  as  well  as  the  case  itself,  and  ccmtains  that  bentK 
tiful  correction  by  him  of  a  much  abused  maxim,  in  which  be  says 
it  is  the  duty  of  a  good  judge  to  am^dify  justice  rather  dian  his  ju- 
risdiction, *"'  bcnijudicU  est  ampUare  juitiHam^  notjuriadiclionem.^^ 
There,  after  verdict  for  the  pkintiff,  he  allowed  an  amendment  of 
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the  1^  on  payment  of  costs,  being  satisfied  that  ^^  the  ends  of 
justice  require  thai  an  opparttmiiy  far  farming  a  proper  issue  be 
Mowed.'' 

There  are  many  other  cases,  some  ancient  and  some  modem, 
which  fully  support  the  same  conclusion.  See  E^s  v,  Mohun,  2 
Strange,  847,  and  S.  C,  Bamardbton,  182, 220 ;  Tryon  v.  Carter, 
2  Strange,  994 ;  Love  t.  Wotton,  Cro.  Eliz.  245. 

In  Serjeant  v.  Fairfax,  I  Leyinz,  32,  the  plea  whs  defective  as 
not  takbg  issue  on  enough,  though  it  denied  part  of  what  was  ma- 
terial m  the  declaration.  Verdict  was  found  for  the  plaintiff.  This 
18  in  substance  the  very  case  now  under  consideration.  Counsel 
contended,  — -  ^^  When  the  issue  is  found  against  the  pleader,  judg* 
ment  shall  be  for  the  plaintiff;  but  if  for  him  ^the  pleader),  not. 
But  Justice  Twysden  said,  that  if  an  improper  issue  is  taken,  and 
verdict  given  thereon,  jud^ent  shall  be  given  thereupon,  be  it  for 
the  plabtiff  or  defendant.  2  Cro.  575.  But  an  immaterial  issue 
is  where,  upon  the  verdict,  the  court  cannot  know  for  whom  to  give 
judgment,  whether  for  the  plaintiff  or  for  the  defendant,  as  in  Hob. 
175,  and  widi  him  the  chief  justice  and  Wyndham  wholly  agreed, 
and  awarded  a  repleader." 

In  Simontonv.  \Vinter  et  al.,  5  Peters,  141,  the  verdict  was 
for  the  plaintiff,  and  yet,  the  plea  being  bad,  the  court  reversed  the 
judgment,  as  the  cause  of  action  was  not  confessed  in  the  plea, 
and  remanded  the  case  with  an  order  for  a  venire  de  novo. 

See  also  in  point  Green  v.  Baily,  5  Munford,  246,  and  Baird 
It  Co.  «.  Mattox,  1  Call,  257. 

And  in  9  Wheaton,  729,  the  pleadings  are  not  given,  but  Justice 
Story  said  there  was  great  irregularity  and  ktxiiy  in  them,  and  ^^  it 
is  Impossible,  without  breaking  down  the  best  settled  principles  of 
law,  not  to  perceive  that  the  very  errors  in  the  pleadings  are  of 
tbemselves  sufficient  to  justify  a  reversal  of  the  judgment  and  an 
award  of  a  repleader,"  and  without  ^^  appropriate  pleas,"  ^^  it  would 
be  (fifficult  to  ascertain  what  was  to  be  tried  or  not  tried." 

See  also  Ehrrison  et  al.  o.  Nixon,  9  Peters,  483. 

All  that  remains  is  to  consider  the  best  form  of  carrymg  these 
conclusions  into  effect. 

In  some  of  the  cases  before  cited,  the  court  have  not  only  re- 
versed the  judgment,  but  ordered  a  repleader.  But  m  others,  it  is 
said  that  this  cannot  be  done  after  a  writ  of  error.  6  Mod.  102  ; 
2  Keb.  769  ;  Com.  Dig.  Pleader  and  Verdict. 

Such,  probably,  has  always  been  the  practice  in  relation  to  not 
ordering  it  b^  the  court  below,  after  a  writ  of  error  is  sued  out, 
till  the  case  is  again  reopened  ;  but  it  was  once  not  the  practice  in 
the  higher  courts  of  error  in  England.  See  2  Saund.  319  ;  Hol- 
bech  V.  Bennett,  2  Levinz,  12. 

Nor  is  it  the  practice  now  in  some  of  the  higher  courts  m  thb 
country.     In  Green  v.  Baily,  5  Munford,  251,  judgment  was  re* 

VOL. IT.  20 


154  SUPREME   COURT- 

Gtrland  v.  Daris. 


i^ 


versed  on  the  writ  of  error,  the  pleadings  set  aside  after  the  plea, 
and  a  repleader  awarded. 

The  32d  section  of  the  Judiciary  Act,  before  referred  to,  ex* 
pressly  empowers  "  any  court  of  the  United  States  "  **  at  any  time 
to  permit  either  of  the  parties  to  amend  any  defect  in  the  process 
or  pleadings.''    Lit.  &  Brown's  ed.  91. 

aU  know  that  a  repleader  is  little  more  in  substance  than  per- 
mitting an  amendment. 

But  most  of  the  precedents  in  this  court  allowing  amendments 
after  a  writ  of  error  are  in  maritime  or  admiralty  proceedings,  and 
I  have  found  none  of  those  in  the  form  of  repleaders.  In  4  Wheat. 
64  (though  one  in  admiralty,  where  less  strictness  prevails  in  plead- 
ing than  at  conmion  law).  Chief- Justice  Marshall  said, —  ^^Tbe 
jdeadings  in  this  case  are  too  informal  and  defective  to  iHx>Dounce 
a  final  decree  on  the  merits  " ;  and  the  judgment  was  therefore 
reversed,  and  the  cause  remanded,  with  oirections  to  permit  the 
pleadings  to  be  amended. 

See  also  a  like  order  in  the  Divina  Pastora,  4  Wheat.  63, 
and  in  case  of  the  Edward,  1  Wheat.  264,  and  case  of  the  Smmuel, 
1  Wheat.  13  ;  Harrison  et  al.  v.  Nixon,  9  Peters,  483. 

In  cases  at  common  law,  the  form  is  usually  somewhat  different. 
In  5  Peters,  141 ,  the  form  was  suited  to  the  case,  and  iudgmeot  not 
only  reversed,  but  a  venire  de  novo  ordered,  and  m  United  States  v, 
Hawkins,  10  Peters,  125,  Justice  Wajme  says, — ^^  A  venire  d$ 
novo  is  frequently  awarded  in  a  court  of  error,  upon  a  biH  of  excep- 
tions to  enable  parties  to  amend," — and  ^^  amendments  may,  in  the 
sound  discretion  of  the  court,  upon  a  new  trial,  be  permitted." 

See  further,  2  Wheat.  226  ;  Barnes  v.  Williams,  1 1  Wheat.  416 ; 
Bellows  V.  Hallowell  &  Augusta  Bank,  2  Mason,  31  ;  Peterson  v. 
United  States,  2  Wash.  C  C.  36. 

See  the  form  in  England.  Parker  v.  WeDs,  1  D.  &  E.  783, 
and  Grant  v.  Asde,  Doug.  922. 

In  Pollard  v,  D wight,  4  Cranch,  432,  the  court  said,  let  judf^ 
ment  ^<  be  reversed  and  the  cause  remanded  for  a  new  trial." 

Mr.  Lee  prayed  "  with  leave  for  the  defendants  below  to 
amend  their  pleadings." 

The  court  said  "  that  the  court  below  had  the  power  to  grant 
leave  to  amend,  and  this  court  could  not  doubt  but  it  would  do 
what  was  right  in  that  respect."  Similar  to  thb  was  the  course  m 
Day  V.  Chism,  10  Wheat.  404. 

And  in  United  States  v.  KJrkpatrick,  9  Wheat.  738,  the  court 
not  only  reversed  the  judgment,  and  awarded  a  venire  de  nove,  bat 
gave  ^'  directions  also  to  allow  the  parties  liberty  to  amend  their 
pleadings."     So  9  Wheat.  540. 

See  on  this  further.  Mar.  Ins.  Co.  v.  Hodgson,  6  Cranch,  218 ; 
7  ibid.  47,  497  ;  9  ibid.  244  ;  I  ibid.  261,  13  ;  10  ibid.  449  ;  4 
ibid.  52  ;  16  Peters,  319  ;  Moody  v.  Keener,  9  Porter,  252.    • 
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In  conclusion^  then,  as  by  several  cases  in  England  the  allow- 
ance of  a  repleader  in  courts  of  error  seems  ^o  have  gone  mto  dis- 
use in  modem  times,  and  as  the  practice  in  common  law  cases  in 
this  tribunal,  though  otherwise  in  some  of  the  States,  has  usually 
been,  not  to  direct  either  amendments  or  repleaders  in  cases  like 
these,  but  to  reverse  the  judgment  and  remand  the  cause  to  the 
court  below  for  Anther  proceedings  there,  we  shall  conform  to  that 
practice  in  the  present  instance. 

Let  the  judgment  below  be  reversed,  and  the  case  remanded  for 
further  proceedings. 


Lncnrs  W.  Stockton  Ain>  Daniel  Moorb,  Plaintiffs  nr  beror,  o« 

Habbist  Bishop. 

Wkere  a  ooant  in  •  declaratioii  b  defective  oo  account  of  dates  being  left  blank. 

bat  the  partf  baa  pleaded  and  gone  to  trial,  the  preaumptioo  ia  that  the  proof 

sDppUed  the  delect. 
In  an  action  on  the  eaae  fbr  injuiy  gnatained  by  the  orerwetting  of  a  etageooach,  al* 

though  the  declaration  doea  not  let  oat  the  payment  of  any  paaage  mone^,  nor  any 

promiae  or  undertaking  on  the  part  of  the  defendanta  to  carry  the  plaintiff  aafaly. 

Jet  if  it  statea  that  the  plaintiff  became  a  pasaenger  for  certain  rewards  to  the  de- 
indanta,  and  thereupon  it  waa  their  duty  to  use  due  and  proper  care  that  the 
plaintiff  should  be  safely  conveyed,  and  if  the  breach  waa  well  assianed,  and 
the  cause  went  on  to  plea,  issue,  trisJ,  and  verdict,  the  defect  in  the  declaration 
ia  cured  by  the  3Sd  section  of  the  Judiciary  Act  of  1789. 
The  **  right  of  the  cause  and  matter  in  law  being  with  the  plaintiff  in  the  coort 
below,  the  judgment  of  that  court  muat  be  affirmed. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  West  Pennsylvania. 

There  was  no  bill  of  exceptions  signed  by  the  judge,  and  the 
record  presented  the  following  appearance* 

Among  the  rolls,  records,  and  judicial  proceedings  of  the  Circuit 
Court  of  the  United  States,  in  and  for  the  Western  District  of 
Pennsylvania,  in  the  Third  Circuit,  may  be  found  the  following 
words  and  figures,  to  wit :  — 

Copy  of  Docket  EtUrief- 

McCandless,  and       )  Harriet  Bishop,  a  citizen  of  the ' 
McClure  &  Biddle.     $  State  of  Ohio, 

VI. 


Darragh,  Loomis,      {  Lucius  W.  Stockton  and  Dan-  I 

I.     J 
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Malxm  £  Washington.  )    iel  Moore,  citizens  of  Penn. 

Summons  case,  exit  September  17th,  1842. 

1842,  November  4th,  returned.  Served  by  leaving  a  copy  at 
ibe  dwellbg-house  of  D.  Moore,  November  1st,  1842,  and  per- 
spnally  on  L.  W.  Stockton,  November  2d,  1842. 
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1843,  Jan.  12tb.    Narr.  filed. 

1843,  February  6th.  On  motion  of  Mr.  Darragh,  rule  for  se- 
curity for  costs. 

1843,  February  7th.  Rule  for  security  for  costs  returned, 
"  Served  on  Mr.  McClure,  February  7th,  1843." 

1843,  April  dth.  Consent  of  attorney  for  defendants,  that  a 
commission  issue  forthwith  to  take  testimony  on  part  ofplaintiff, 
and  declension  to  file  cross  interrogatories.     (See  paper  filed.) 

1843,  April  5th.  Interrogatories  on  part  of  plaintifi!'  filed,  and 
conmiission  issued  to  Albert  G.  Westgate,  Esq.,  of  McConnells* 
ville,  Morgan  county,  Ohio,  commissioner  named  by  plamtifl!*. 

1843,  April  10th.  Stipulation  of  John  Sarber,  as  securi^  for 
costs,  filed. 

1843,  April  18th.  Conmiission,  with  depositions  taken  before 
Albert  G.  Westgate,  Esq.,  returned  and  filed. 

1843,  May  10th.     Plea  of  defendants  filed. 

1843,  May  10th.     Agreement  of  attorneys  filed. 

1843,  May  17th.     Continued. 

1843,  October  5th.  Subpoena  on  part  of  defendants  to  Dr. 
Kennedy. 

1843,  October  28th.  Subpoena  on  part  of  defendants  to  Dr. 
Campbell. 

1843,  October  30th  and  31st.  Subpoenas  on  part  of  plaintiff 
to  Dr.  A.  H.  Campbell,  James  Corbin,  James  Smith,  James 
Snyder,  and  Daniel  Brown. 

1843,  November  20th.     Above  subpoenas  returned. 

1843,  November  22d,  23d,  24th,  and  25th.  Tried  by  jury, 
and,  25th,  verdict  for  plaintiff  for  six  thousand  five  hundred  doUairs 
($6,500),  with  costs  of  suit. 

1843,  November  24th.     Defendants'  points  filed. 

1843,  November  25th.  Motion  in  arrest  of  judgment,  and  for 
a  new  trial. 

1843,  November  27th.     Plaintiff's  bill  of  costs  filed. 

1843,  November  30th.  Reasons  in  arrest  of  judgment,  and  for 
a  new  trial,  filed. 

1843,  December  1st.     Argument  for  a  new  trial  commenced. 

1843,  December  7th.  Argument  of  motion  for  new  trial  coo- 
tinued  and  concluded  by  Messrs.  Mahon  and  Loomis,  for  defend- 
ants, and  Mr.  Biddle,  contra,  for  plaintiff. 

Same  day.     Afiidavit  of  Jacob  Murphy  filed. 

Same  day.  After  argument,  defendants'  points  overruled,  and 
judgment  on  the  verdict ;  stay  of  execution  (or  thirty  days. 

Same  day.  Plaintiff's  counsel  desired  the  sanction  of  the  court 
to  the  following  amendment  to  the  verdict,  objected  to  by  defend* 
ants'  counsel.  Objections  filed  by  order  of  the  court ;  after  argu- 
ment, objections  overruled,  and  verdict  amended  as  follows,  viz.  :  — 
"And  now,  to  wit,  December  7th,  1843,  inasmuch  as  the  plain* 
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off,  (HI  ibe  trial  of  the  cause,  offered  proof  of  but  a  smgle  disaster, 
and  Its  mjurious  consequences,  as  set  forth  in  the  second  count  of 
the  declaratioa,  the  verdict  is  amended  accordingly,  and  judgment 
entered  for  the  plaintiff  on  the  said  second  count,  and  for  the  de* 
fendants  on  the  first  count.'' 

1843,  December  15th.  Defendants  enter  into  a  bond,  which  is 
approved  by  Judge  Irwin,  m  the  sum  of  thirteen  thousand  dolhrs, 
and  sue  out  their  writ  of  error. 

1843,  December  15th.     Citation  issued. 

1843,  December  15th.     Writ  of  error  allowed  and  issued. 

1843,  December  16th.  Citation' returned  ;  served  by  copy  on 
R.  Biddle,  Esq.,  attorney  of  defendants. 

Copy  of  Declaraiion, 

In  the  Circuit  Coturt  of  the  United  States  for  the  Western  District 

of  Pennsylvania. 

Lticius  W.  Stockton,  a  citizen  of  Pennsyhrania,  and  Daniel 
Moore,  also  a  citizen  of  Pennsylvania,  were  summoned  to  answer 
Harriet  Bishop,  a  citizen  of  Ohio,  in  an  action  on  the  case. 
Whereupon  the  said  Harriet  Bishop,  by  McCandless  &  McClure, 
ber  attorneys,  complains,  for  that  whereas  the  said  defendants,  be- 
fere  and  aifter  the  time  of  committing  the  grievance  hereinafter 
mentioned,  were  owners  and  proprietors  of  a  certain  line  of  stage- 
coaches for  the  carriage  and  conveyance  of  passengers  from  Bal- 
timore, in  the  State  of  Maryland,  to  Wheeling,  in  the  State  of 
Virginia,  for  hire  and  reward,  to  the  said  defendants  in  thatbelialf ; 
and  the  said  defendants  being  such  owners  and  proprietors  of  the 
said  Une  of  coaches  so  as  aforesaid,  thereupon  heretofore,  to  wit, 
at  the  special  instance  and  request  of  the  said  defendants,  became 
and  was  a  passenger  in  the  said  line  of  coaches,  to  be  safely  and 
securely  carried  and  conveyed  thereby  on  a  certain  journey,  to 
wit,  from  Baltimore  aforesaid  to  Wheehng  aforesaid,  for  a  certain 
lare  and  reward  to  the  said  defendants  in  that  behalf ;  and  the  said 
defendants  then  and  there  received  the  said  plaintiff  as  such  pas- 
se^er  as  aforesaid  ;  and  thereupon  it  then  and  there  became  and 
was  the  duty  of  the  said  defendants  to  use  due  and  proper  care 
that  the  said  plaintiff  should  be  carefuUy  and  securely  carried  and 
conveyed  by  and  upon  the  said  line  of  coaches  on  the  said  jour- 
ney ;  yet  the  said  defendants,  not  regarding  then*  duty  in  that  be- 
half, (ud  not  use  due  and  proper  care  that  the  said  plaintiff  should 
be  safely  and  securely  carried  and  conveyed  by  and  upon  the 
said  stagecoach,  on  the  said  journey  from  Baltimore  aforesaid  to 
Wheeling  aforesaid,  to  the  damage  of  the  plaintiff  twenty  thousand 
dollars. 

And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  afore- 
said, at  Baltimore  aforesaid,  the  said  plaintiff,  at  the  said  special  in« 
stance  and  request  of  the  said  defendants,  became  and  was  a  pas- 
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senger  by  a  certain  other  coach,  to  be  safety  and  securely  carried 
and  conveyed  thereby  on  a  certain  journey,  to  wit,  from  Baltimore 
aforesaid  to  Wheeling  aforesaid,  for  certain  rewards  to  the  said  de- 
fendants in  that  behalf ;  and  thereupon  it  then  and  there  became 
and  was  the  duty  of  the  said  defendants  to  use  due  and  proper 
care  that  the  said  plaintiflr  should  be  safely  and  securely  earned 
and  conveyed,  by  the  said  line  of  coaches,  on  the  said  journey 
from  Baltimore  aubresaid  to  WheeUng  aforesaid  ;  yet  the  said  d^ 
fendants,  not  regarding  their  duty  in  this  behalf,  did  not  use  due 
and  proper  care  that  the  said  plaintiff  should  be  safely  and  secure- 
ly carried  and  conveyed,  by  the  last  mentioned  coach,  on  the  said 
journey  from  Baltimore  aforesaid  to  Wheeling  aforesaid ;  but 
wholly  neglected  to  do  so,  and  by  reason  whereof  one  of  the  l^s, 
one  of  the  arms,  two  of  the  ribs,  [and]  the  collar-bone  of  the  said 
plaintiff  then  and  there  became  and  were  fractured  and  broken^ 
and  the  said  plaintiff  was  then  and  there  otherwise  greatly  bruised, 
wounded,  and  injured  ;  and  also  by  means  of  the  prembes  the  siid 
plaintiff  became  and  was  sick,  sore,  lame,  and  disordered,  and  so 
remained  and  continued  for  a  long  space  of  time,  to  wit,  hitherto  ; 
during  all  which  time  the  said  plaintiff  suffered,  and  underwent, 
and  endured  great  pain,  and  was  hindered  and  prevented  from 
transacting  and  attending  her  nepessary  and  lawful  affairs  and  busi- 
ness by  her  during  all  tbat  time  to  be  performed  and  transacted, 
and  lost  and  was  deprived  of  divers  great  gains,  and  advantages, 
and  profits,  which  sne  might,  and  otherwise  would,  have  derived 
and  acquired  from  the  same  ;  and  thereby  also  the  said  plaintiff 
was  forced  and  obliged  to  pay,  lay  out,  and  expend  divers  other 
large  sums  of  money,  amounting,  in  the  whole,  to  the  sum  of  one 
thousand  dollars,  in  and  about  the  endeavouring  to  be  cured  of  the 
last  mentioned  bruises,  fractures,  and  miuries  received  as  last  afore- 
said, to  the  damage  of  the  said  plaintiff  twenty  thousand  dollars  ; 
and  therefore  she  brings  suit. 

McCANDLESS  &  McCLURE, 

Plaintiff  ^8  ottomeyB. 

(Then  followed  a  stmmions,  and  a  commission  to  take  testimony, 
under  which  several  witnesses  were  examined,  and  the  record  pro- 
ceeded.) 

Copy  of  Pka. 

Bishop  t.  Stockton   et  al.    Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania. 

The  defendants,  by  Cornelius  Darragh,  their  attorney,  come 
and  defend  the  wrong,  when,  &c.,  and  for  plea  say,  that  they  are 
not  guilty  of  the  matters  and  things  alleged  against  them  in  the 
plaintiff's  declaration,  and  of  this  they  put  themselves  upon  the 
country. 

May  10,  1843.  C.  DARRAGH,  for  defendawk. 
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Copy  of  Defendants^  Points. 

Harriet  Bishop  v.  Stockton  &  Moore. 

The  counsel  of  the  defendams  respectfully  request  the  court  to 
iustnict  the  jury  as  follows :  — 

1st.  That  the  proprietors  of  a  stagecoach  do  doc  warrant  the 
safety  of  their  passengers,  in  the  character  of  common  carriers ; 
and  that  they  are  not  responsible  for  mere  accidents  to  the  persons 
of  passengers,  but  only  for  the  want  of  due  care.     (Giren.) 

2d.  That  they  do  not  warrant  the  safety  of  passengers  ;  their 
umdertaking,  as  to  them,  goes  no  further  than  this ;  that  as  far  as 
human  wisdom  and  vigilance  can  go,  they  will  provide  for  the  safe 
conveyance  of  their  passengers.     (Given.) 

3d.  That  if  the  jury  believe  that  the  accident  in  this  case  was 
eauaed  by  the  intoxication  of  James  Corbin  the  driver,  but  that  he 
was  not  only  not  in  the  habit  of  drinking  intoxicating  liquors,  but 
was  intoxicated,  on  this  occasion,  for  the  first  time  in  his  life  ;  that, 
in  this  event,  the  defendants  will  have  exercised  due  care  in  the 
selection  and  employment  of  James  Corbin  as  a  driver,  and  will 
not  be  liable  in  this  action.     ^Refused.) 

4th«  That  if  the  jury  beheve  that  die  accident  was  caused  by 
die  intoxication  of  James  Corbin,  yet  if  they  also  believe  that  a 
ioBg  course  of  previous  habitual  good  conduct  through  a  series  of 
vears,  from  his  boyhood  to  the  time  of  this  accident  in  question, 
had  satisfied  the  defendants,  the  tavern-keepers  with  whom  James 
Corbin  boarded,  and  his  associates,  that  he  was  a  temperate  and 
an  abstemious  man,  that  then  the  defendants,  as  far  as  ordinal^ 
wbdom  and  vigilance  could  go,  did  provide  for  the  safety  of  their 
passengers  in  the  selection  and  employment  of  James  Corbin  as  a 
^iver,  and  that  they  are  not  liable  in  this  action.     (Refused.) 

5th.  If  the  jury  believe  that,  at  the  time  of  the  accident,  the 
coach  was  on  tne  upper  and  safer  portion  of  the  road,  and  that  the 
accident  occurred  in  the  efiTort  of  Corbm  to  take  up  his  horses 
after  descending  the  hill,  that  the  defendants  are  not  liable  in  this 
action.     ^Refused.) 

6th.  Tnat  although  the  jur^  may  believe  that  Corbin  was,  at 
the  time  of  the  accident,  partially  intoxicated,  sUU,  if  he  was  not 
so  much  mtoxicated  as  to  be  incapable  of  the  management  and 
control  of  this  team,  and  the  accident  did  not  arise  from  that  cause, 
but  from  the  state  of  the'  weather,  obscurity  of  the  night,  and  the 
condition  of  the  roads,  that  the  defendants  are  not  liable  in  this  ac- 
tioo  ;  especially  if  the  jury  believe  that  the  said  Corbin  had  here* 
tfrfbre  sustained  an  unexceptionable  character  for  skill,  care,  and 
8oi»iety.     (Refused.) 

74.  If  the  jury  believe  that  the  driver  was  a  person  of  compe- 
tent skill,  of  good  habits,  and  in  every  respect  qualified  and  suita- 
bly pr^mred  tot  the  business  m  which  he  was  engaged,  plaintiff 
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oAimot  recover,  unless  they  were  clearly  satisfied  that,  on  this  occa* 
sion,  the  disaster  was  attributable  to  the  fault  of  the  driver,  and 
not  to  the  darkness  of  the  night,  or  other  accidental  cause,  and  that 
said  accident  would  not  have  occurred  but  for  the  fault  q£  the 
driver.     (Given.) 

Defendants^  Exceptions, 

HA.RRIET   Bishop  v.  Stockton   &  Moore.      In  the  Circuit 

Court  of  the  United  States. 

The  counsel  for  defendants  respectfully  except  to  the  refusal  of 
the  court  to  instruct  the  jury  as  prayed  for  on  all  the  pomts  pre- 
sented by  them,  except  tne  first,  second,  and  seventh. 

MAHON  &  WASHINGTON, 
METCALF  &  LOOMIS, 
25th  November ^  1843.  Attorneys  for  defendants. 

Copy  of  Reasons  for  a  ^ew  Trial,  and  in  Arrest  of  Judgments 

Harriet  Bishop  v.  Stockton  &  Moore. 

The  counsel  for  defendants  move  the  court  for  a  new  trial,  for 
the  following  reasons,  viz.  :  — 

1 .  The  verdict  is  against  the  weight  of  evidence. 

2.  It  is  rendered  for  vindictive  damages. 

3.  It  is  not  the  result  of  the  deliberate  opinions  of  the  jurors, 
or  of  comparison  of  their  several  opinions,  but  the  amount  was 
fixed  and  determined  by  the  average  of  different  sums  named  by 
the  jurors. 

They  move  in  arrest  of  judgment,  because, — 

1.  No  sufficient  cause  of  action  is  set  forth  in  plaintiff's  first 
count  of  narr.,  and  the  verdict  is  general  on  both  counts. 

2.  No  sufficient  cause  of  action  is  set  forth  in  either  count ; 
there  being  no  allegation  that  the  amount  charged  for  fare,  or  pas- 
sage money,  had  m  fact  been  paid  by  plamtiff. 

3.  General  errors. 

MAHON  &  WASHINGTON, 

Attorneys  for  defendants, 
JV*ovember  27th,  1843. 

Copy  of  Affidavit  of  Jacob  Murphy. 

Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for 
the  county  of  Fayette,  Jacob  Murphy,  who,  being  sworn,  doth  de- 
pose and  say,  that  he  was  ajuror  in  the  Circuit  Court  of  the  United 
[States]  for  the  Western  District  of  Pennsylvania,  for  November 
term,  1843,  and  that  he  was  one  of  the  panel  who  tried  the  case 
of  Harriet  Bishop  v.  L.  W.  Stockton  and  Daniel  Moore,  for  dam- 
ages accruing  from  the  upsetting  of  a  stagecoach,  and  that  the 
method  adopted  by  the  jury  by  which  they  settled  on  the  amount 
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<if  tbe  Terdiet  was  this  :  it  was  agrs«d  that  eaob  iuror  sbooU  tMSJc 
the  sum  he  found,  and  that  the  total  amount,  divided  by  tvekr^i 
sboold,  without  alteration,  be  the  amount  of  the  verdict ;  in  accord^ 
sace  with  their  agreement,  each  juryman  put  down  the  amount  he 
tboif  ht  proper  ;  they  then  addefd  the  whole  together,  and  divided 
the  amount  by  twelve,  and  the  product  was  six  thousand  five  hun- 
dred dollars,  which  was  reported  as  the  verdict  of  the  jury. 

JACOB  MURPHY. 

Sworn  and  subscribed  before  me,  the  5th  December,  1843. 

CLEMENT  WOOD,  J.  P. 

Jlu  verdict  as  ordered  to  [be]  entered  by  the  Court, 

And  now,  to  wit,  December  7th,  1843,  inasmuch  as  the  plain- 
tiff, on  the  trial  of  the  cause,  offered  proof  of  but  a  single  disaster, 
and  its  injurious  consequences,  as  set  forth  in  the  second  count  of 
the  declaration,  the  verdict  is  amended  accordbgly,  and  judgment 
entered  for  the  plaintiff  on  the  said  second  count,  and  for  the  de- 
fendants on  the  first  count. 

Copy  of  Defendanti^  Objectiom. 

in  the  Circint  Court  of  the  United  States,  Western  District  of 

Pennsylvania. 

Haeriet  Bishop  v.  L.  W.  Stockton  et  al. 

The  counsel  for  the  plaintiff  having  moved  the  court  to  make 
the  following  entry  of  record  in  the  cause,  to  wit :  —  ^^  And  now, 
to  wit,  November,  1843,  inasmuch  as  the  plaintiff,  on  the  trial  of 
the  cause,  offered  proof  of  but  a  single  disaster,  and  its  injurious 
consequences,  as  set  forth  in  the  second  count  of  the  declaration, 
the  verdict  is  amended  accordingly,  and  judgment  entered  for  the 
plaintiff^  on  said  second  count,  and  for  the  defendant  on  the  first 
cotmt." 

The  defendants,  by  their  counsel,  now,  to  wit,  November  7th, 
1843,  appear  in  court,  and  object  to  the  allowance  of  said  motion 
by  the  court,  and  to  any  permission  by  the  court  that  such  entry  as 
is  above  indicated  should  be  made  in  the  cause,  and  in  support  of 
their  objection  assign  the  following  causes,  to  wit :  that  the  issue, 
if  any,  loined  by  t^  pleadings  between  the  parties,  was  upon  the 
whole  aeclaration  ;  that  the  jury  were  sworn  to  try  the  issue,  if  any, 
joined  upon  the  whole  declaration  ;  that  the  jury  returned  their  ver- 
dict in  writing  in  the  following  words  :  — 

Harriet  Bishop  v.  Stockton,  Moorc,  &  Co. 

We,  the  jurors  sworn  and  empanelled  m  this  cause,  do  find  for 
the  plaintiff  six  thousand  five  hundred  dollars,  with  costs  of  suit,  this 
25th  day  of  November,  A.  D.  1843. 

Which  said  verdict  was  received  by  the  court ;  and  thereupon  ao 
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entry  was  made  of  record  in  the  cause,  m  the  foUowing  wonb,  to 
wit:  — 

"Harriet  Bishop  v.  Stockton  &  Moore. 

"  Jury  find  for  the  plaintiff  six  thousand  five  hundred  doDars,  with 
costs  of  suit." 

That  the  verdict  so  found  by  tlie  jury  was  found  by  them  upon 
the  entire  issue  or  issues,  if  any,  between  the  parties,  and  upon  the 
whole  declaration,  embracing  both  the  first  and  second  counts 
thereof ;  that  said  verdict  is  general ;  that  the  testimony  given  in 
the  cause  was  as  applicable  to  the  first  as  to  the  second  count  of 
the  declaration  ;  that  the  defendants  have  as  good  a  right  to  claim 
that  the  verdict  of  the  jury  should  be  amended,  by  entering  it  upon 
the  first  count  of  the  declaration  for  the  plaintiff,  and  judgment 
thereon  for  the  plaintiff,  and  judgment  on  the  second  count  for  the 
defendants,  as  the  plaintiff  has  to  claim  that  the  proposed  entry 
should  be  made.  That  the  jury  having  given  a  general  verdict  for 
entire  damages  on  both  counts  of  the  declaration,  which  verdict  was 
received  by  the  court,  and  entered  of  record  without  objecdon  from 
the  plaintiff,  and  the  jury  having  separated,  the  court  have  not  the 
legal  rights  and  if  they  possess  the  legal  right,  ought  not,  in  the  ex* 
ercise  of  a  sound  discretion,  to  modify  the  verdict  of  the  jury  in 
the  manner  proposed  by  the  plaintiff's  counsel ;  which  objections, 
and  reasons  b  support  thereof,  are  respectfuUy  submitted  by  the 
defendants,  to  be  filed  and  entered  of  record  in  the  cause. 

METCALF  &  LOOMIS, 
MAHON  &  WASHINGTON, 

•Sttomeysfor  defendants. 

United  StcUeB^  Western  District  of  Pennsylvania^  ss, : 

I,  Edward  J.  Roberts,  clerk  of  the  Circuit  Court  of  the  United 
States  m  and  for  the  Western  District  of  Pennsylvania,  do  hereby 
certify,  that  the  foregoing  is  a  full,  true,  and  complete  exemplifica- 
tion of  the  record  in  the  case  of  Harriet  Bishop,  a  citizen  of  the 
State  of  Ohio,  against  Lucius  W.  Stockton  and  Daniel  Moore, 
citizens  of  Pennsylvania. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  afiSxed 
the  seal  of  the  said  court,  at  Pittsburg,  this  twentieth  day 
[l.  8.]      of  December,  A.  D.  1843,  and  in  the  sixty-eighth  year 
of  the  independence  of  the  said  United  States. 

E.  J.  ROBERTS,  Clerk. 

A  writ  of  error,  sued  out  on  behalf  of  Stockton  &  Moore,  brought 
up  the  record  m  the  form  m  which  it  is  stated  above. 

The  case  was  argued  by  Mr.  Bledsoe  and  Mr.  Coxe  for  the  plain- 
tiffs in  error,  and  Mr.  Richard  Biddle  (in  a  printed  argument; ,  for 
the  defendant  in  error. 
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Mr.  Bkdsw  for  plaintifis  in  error. 

Perhaps  no  record  ever  came  up  to  this  court  in  such  an  imper* 
feet  state.  There  appears  to  be  no  issue,  no  venire^  no  jur)**  em- 
panelled or  sworn,  no  verdict,  except  where  it  is  incidentally  men- 
tioned, no  bill  of  exceptions  signed,  no  judgment  of  the  court  for  a 
specific  sum.  It  is  true,  that  there  is  a  verdict  spoken  of  in  the 
docket  entries,  but  these  are  only  to  refresh  the  memory  of 'the 
clerk.     10  Ohio  Rep.  200. 

Nothing  is  a  part  of  the  record  except  the  pleadbgs,  or  what  is 
referred  to  in  the  opinion  of  the  court.     5  Peters,  254. 

There  is  no  regular  judgment  of  the  court  for  a  specific  sum. 
How  could  an  action  of  debt  or  a  scire  facias  be  maintained  upon 
such  a  record  ?  6  Dane's  Abr.  221  ;  1  Arkansas  Rep.  346, 347  ; 
2  Arkansas  Rep.  390  ;  1  Robinson's  Practice,  390  ;  6  Randolph, 
30-  32  ;  4  Munford,  262  ;  Yelverton,  107  ;  4  Leonard,  61  ;  1 
Chitty's  Plead.  356. 

The  declaration  is  radically  defective.  The  first  count  was  aban- 
doned, and  judgment  entered  on  the  second  count.  This  must 
therefore  stand  alone,  and,  taken  by  itself,  it  discloses  no  cause  of 
action.  Two  reasons  exist  for  this.  1.  There  is  nothing  stated 
from  which  an  implied  undertaking  can  be  inferred  to  carry  safely. 
2.  There  is  no  such  express  undertaking  averred. 

1 .  In  order  to  raise  the  implication,  the  fact  must  be  averred, 
that  the  other  party  were  common  carriers.  This  is  necessary,  as 
a  foundation  for  the  implied  assumpsit.  1  Wendell,  272  ;  6  J .  B. 
Moore,  158  ;  2  Chitty's  Plead.  356,  note.  See  also  Story  on  Bail- 
ments, 374,  591. 

The  declaration  was  designed  to  be  m  tort.  It  is  not  averred 
that  any  reward  was  to  be  paid  by  the  plaintiff,  or  that  there  was 
any  promise  at  aD.  Lawes  on  Pleading,  under  the  bead  of  ^'  Prom- 
ise." 

Mr,  BiddUj  for  defendant  m  error. 

Under  the  40th  Rule  of  Court,  the  following  remarks  are  respect* 
fully  submitted  on  behalf  of  the  defendant  in  error. 

No  specification  of  errors  having  been  filed,  the  points  which 
will  be  pressed  are  left  to  be  inferred  from  what  took  place  in  the 
court  below. 

First.  As  to  the  declaration.  It  may  be  alleged  that  the  first 
count  is  bad,  and  that  the  verdict,  being  general  on  both  counts,  is 
thereby  vitiated.  The  reply  is  : — 1.  The  count  is  not  bad.  It 
provides  for  the  event  of  no  special  damage  being  made  out.  It 
would,  at  least,  justify  nominal  damages.  It  alleges  that  the  defend- 
ants were  engaged  in  a  duty  to  the  public  as  carriers  of  passengers  ; 
that  they  undertook  to  carry  the  plaintiff  safely,  and  failed  to  do  so. 

Further,  it  is  to  be  remembered  that  there  was  no  demiu*rer  to 
the  coimt,  and  the  objection  therefore  comes  after  verdict.     Now  it 
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is  a  fiuniliar  rule,  that  a  cmise  of  action  defectivehr  or  inaccynttdy 
set  forth  is  cured  by  the  verdict,  because,  to  entitle  the  plaintiff  to 
TOcover,  all  carcuaistanceB  neoessary,  in  form  or  m  substance,  to 
make  out  bb  cause  of  action,  so  imperfectly  stated,  must  be  proved 
at  the  trial.  (9  Wheat.  595  ;  1  Peters's  C.  C.  R.  482.)  Bt^ 
2*  This  inquiry  is  unnecessary,  as  the  judgment  is  entered  on  tlie 
«econd  count.  The  recent  case  of  Mattbewson's  Administratora 
V.  Grant's  Administrator,  m  this  court  (2  Howard,  263),  renders 
Aiperfluous  any  argument  as  to  the  right  and  the  duty  of  the  court 
to  penmt  the  amendment  prated  for.  The  second  count  is  the 
fiimiliar  one  in  case,  not  requk mg  any  averment  of  the  payment  of 
money,  found  in  2  Chitty's  Pleadings,  647  (ed.  of  1840),  and 
in  2  Chitty's  Precedents,  506,  a  (ed.  of  1839),  and  was  pursued 
in  Curtis  r.  Drinkwater,  2  Bam.  and  Adolph.  169  (22  Engfi^ 
C.  L.  Rep.  51).  Had  such  averment  been  necessary,  the  omis* 
sion  would  be  cured  after  verdict,  on  the  principle  heretofcnre  no* 
liced. 

Second.  As  to  any  irregularities  committed  by  the  jury  in  mak- 
ing up  their  verdict,  they  are  not  examinable  in  a  court  of  error. 

1  Peters's  C  C  R.  159.  All  these  matters  are  referred  to  die 
90und  discretion  of  the  court  below.  The  refusal  to  grant  a  new 
trial  is  not  the  subject  of  a  writ  of  error.  4  Wheat.  223  ;  6  WheaC 
547. 

Nothing,  however,  can  be  better  settled,  th«i  that  the  Circwt 
Court  was  ri^t  in  infusing  to  act  upon  the  aflklavit  of  a  juror. 

2  Tidd's  Pr.  709  ;  Vaise  •.  Delaval,  1  T.  R.  11  ;  Owen  v. 
Warburton,  4  Bos.  &  Pull.  326  ;  4  Wash.  C.  C.  R.  32  3  4  Biaa. 
150 ;  5  Conn.  R.  348  ;  3  Gill  and  Johns.  473  ;  2  Greenieaf,  41  ; 
2  Tyler^  Veim.  R-  13. 

That  the  process  resorted  to  l^  the  juiy  is  not  open  to  just  ex- 
ception, even  if  established  W  unexceptionable  evidence,  see  Grin- 
nell  9.  Phillips,  1  Mass.  K.  541 ;  Commonwealth  v.  Drew,  4 
Mass.  R.  399 ;  Goodwin  r.  Philips,  Lofit,  71 ;  Lawr^ice  9.  Bos- 
well,  Sayer,  100. 

Third.  As  to  the  instructions  prayed  for  by  the  coimsel  of  the 
defendants  below,  and  refund  by  the  court.  The  kte  lamented 
Juc%e  Baldwm  delivered  in  this  case  an  elaborate  and  comprehend 
sive  charge  to  the  jury,  m  which  the  law,  as  settled  by  this  cotnrt 
in  Stokes  r.  SaltonstaU,  13  Peters,  181,  was  clearly  laid  dow^ 
and  ^dbrced.  Unfortunately  it  cannot  now  be  found.  To  tkU 
duirgt  no  txctption  was  taken.  It  covered  the  whole  ground,  an4 
the  learned  judge  might  well,  therefore,  have  refused  to  notice  aqr 
ef  the  points  submitted  by  defendants'  counsel.  This  course  was 
jpursued  by  the  circuit  judge  in  the  trial  of  Stokes  9.  SaltonstaU 
(see  13  Peters,  185).  Judge  Baldwin,  however,  thought  prop- 
er to  yield  his  assent  to  the  points  submitted,  so  far  as  he  could  do 
so  with  propriety.     Hb  answers  to  these  pcnnts,  apart  firom  the 
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general  chaise,  established  the  following  rules  fot  the  guidance  of 
the  jmy :  — 

1.  That  the  pfoprietors  of  a  stagecoach  do  not  warrant  the 
saietjr  of  their  passengers  in  the  character  of  common  carriers  ;  and 
that  they  are  not  responsible  for  mere  accidents  to  the  persons  of. 
passengers,  but  only  for  the  want  of  due  care.  (Jury  so  mstructed 
m  conformity  to  the  first  proposition  submitted  by  the  defendants 
bdow.) 

2.  That  they  do  not  warrant  the  safety  of  passengers  ;  their 
ondertaldng  as  to  them  goes  no  further  than  this,  that  as  far  as  hu- 
man wisdom  and  vigilance  can  go,  they  will  provide  for  the  safe 
conveyance  of  their  passengers.  (Jury  so  instructed  in  conformity 
to  the  second  proposition  submitted  by  defendants  below.) 

3.  If  the  jury  believe  that  the  driver  was  a  person  of  compe* 
tent  skiU,  of  good  habits,  and  in  every  respect  qualified  and  suitably 
]»epared  for  the  business  in  which  he  was  engaged,  plaintiff  cannot 
recover  unless  they  were  clearly  satisfied  that,  on  this  occasion  the 
disaster  was  aUrihtUabU  to  the  fault  of  ike  driver,  and  not  to  the 
darkness  of  the  night  or  other  accidental  cause,  and  that  said  aeei* 
dmU  ioould  not  have  oceurred  but  for  the  fault  of  the  driver.  (Jmy. 
so  mstructed  in  conformity  to  the  sevendi  proposidon  submitted  by 
the  defendants  below.) 

The  other  propositions  submitted  are  either  inconsistent  with 
what  was  conceded  by  the  defendants  themselves  to  be  correct 
doctrine,  or  present  parts  of  the  subject  in  a  detached,  isolated 
form,  calculated  to  mislead  rather  than  enli^ten  the  jury.  Thus 
the  third  and  fourth  propositions  ask  the  court  to  declare,  that  aK 
though  the  grossest  negligence  and  incapacity  existed  on  this  par- 
ticular occasion,  yet  if  the  driver's  past  conduct  and  character  had 
been  good,  the  proprietors  were  not  liable.  To  have  so  held  would 
have  been  in  defiance  of  the  decision  of  the  Supreme  Court  in 
Stokes  «.  Saltonstall  (13  Peters,  181),  and  would  have  been  in- 
consistent with  the  court's  assent  to  the  defendant's  seventh  proposi- 
tion, where  good  conduct  on  the  particular  occasion  is  conceded  to 
be  indispensable. 

The  fifth  proposition  presents  a  hypothetical  statement  of  facts, 
and  asks  the  court  to  instruct  the  jury  that  their  existence  would 
free  the  defendants  firom  liability.  It  is  denied  that  any  right  exists 
to  force  upon  the  court  teasing  and  endless  repetition  of  points  fa* 
vorable  to  one  or  the  other  side,  where  the  law  has  been  once  cor- 
rectly stated.  But  here,  to  have  answered  the  question  affirmatively 
would  have  been  palpably  wrong,  for  all  the  circumstances  men«* 
ticHied  might  be  true,  and  yet  the  disaster  have  been  occasioned  by 
the  intoxicati<Mi  of  the  driver. 

So  of  the  sixth  proposition.  It  is  to  be  borne  in  mind  that  the 
court  instructed  the  jury  that  plaintiff  could  not  recover,  '^  unless 
they  were  clearly  satbfied  that  on  this  occasion  the  disaster  was  at* 
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tribtUabk  to  thefauU  of  the  drivtr^  and  not  to  the  darkness  of  the 
night,  or  other  accidental  cause^  and  that  said  accident  would  not 
have  occurred  but  for  the  fauk  of  the  driver. ^^  The  question, 
therefcHre,  was  iuUy  answered,  without  entering  into  an  idle  and  un- 
seemly dissertation  on  the  several  stages  of  drunkenness. 

Mr.  Coxey  for  plaintiffs  in  error,  in  reply  and  conclusion. 

As  to  the  errors  in  pleading  which  will  lead  to  a  reversal,  see 
9  Wheat.  720. 

In  this  case  there  is  no  plea,  and  of  course  no  replication  ; 
docket  entries  are  no  part  of  the  record.  10  Ohio  Rep.  200  ;  5 
Peters,  254  ;   12  Wheat.  118,  119. 

(Jfcfr.  Coxe  then  went  into  a  critical  examination  of  the  record.) 

Whatever  would  be  fatal  in  the  court  below  is  also  fiEital  in  the 
court  above.     6  Cranch,  221;  15  Johns.  403. 

If  the  first  count  be  taken  awav,  the  second,  standmg  by  itself, 
does  not  afford  sufficient  foundation  for  the  judgment.  For  ex- 
ample, it  speaks  of  a  ^^  day  and  year  aforesaid,"  but  no  day  is 
named.  It  speaks  of  ^^  passengers  in  a  coach,"  but  it  is  not 
averred  to  be  a  public  coach.  If  the  contract  is  to  be  implied,  the 
feet  that  the  staees  were  public  must  be  averred.  The  declaration 
says  that  the  defendants  did  not  perform  their  duty.  How?  Was 
die  plaintiff  left  behind  ?  Or  was  the  driver  negligent  ?  The 
sec(Mid  count  does  not  say. 

When  the  cause  of  action  is  inaccurately  set  out,  the  delect  is 
eured  by  verdict ;  but  a  mere  allegation  of  omission  of  duty  is 
not  enough.     The  case  must  show  the  facts.    2  Cranch,  389. 

Tide  to  property  must  be  alleged.  Stephens,  304  ;  2  Fen*- 
wick,  134. 

The  allegation  m  this  case  should  have  been,  that  the  defendants 
were  common  carriers  ;  there  is  none  of  a  contract  for  hire.  2 
Wash.  187  ;  2  New  Hamp.  R.  289. 

Mutual  promises  must  be  averred.  1  Cain.  583 ;  5  Serg«  Sl 
Rawie,  358. 

Every  material  fact  must  be  averred  with  precision.  9  J<dins« 
291. 

Will  the  verdict  cure  these  defects  of  pleading  ?  The  generd 
rule  is,  that  nothing  is  to  be  presumed  after  verdict,  except  what  is 
stated  in  the  declaration,  or  necessarily  implied.  1  T.  R.  145  ; 
7  T.  R.  521  ;  2  Tidd's  Prac.  82. 

It  is  not  alleged  here  that  the  defendants  were  owners  of  the 
coach,  nor  that  it  was  a  public  coach.     Douglas,  679. 

Whatever  the  law  will  not  imply  must  be  stated  in  the  declara- 
tion.    1  Chitty,  365,  368. : 

The  declaration  must  aver  a  consideration,  and  here  th&e  is  no 
averment  of  any  contract  whatever.  5  T.  R.  150  ;  Latch's  Rep* 
177. 
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Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  cause  comes  here  by  a  writ  of  error  to  the  Circuit  Court  of 
tiie  District  of  Western  Pennsylvania.  There  is  no  bill  of  excep- 
tions  in  the  record  ;  although  instructions  said  to  have  been  given 
by  the  court  to  the  jury  are  certified  up  as  part  of  the  proceedings* 
These  of  course  we  cannot  notice.  Other  supposed  errors  are 
therefore  relied  on  as  sufficient  to  reverse  the  judgment. 

1.  That  the  judgment  below  was  rendered  for  the  plaintifi",  on 
the  second  count  of  the  declaration  ;  and  it  is  insisted  that  this 
count  is  so  d^ective,  that  no  judgment  could  be  rendered  on  it ; 
and  therefore  on  error  the  judgment  must  be  reversed.  If  the  as-* 
sumption  be  true,  the  consequence  must  follow* 

The  second  count  refers  to  the  first  for  the  dates  of  the  cir- 
cumstances, and  the  injury  complained  of,  and  as  no  time  is  given 
ki  the  first  count,  neither  has  this  any. 

The  plaintiff  m  error  having  pleaded  not  guilhr  and  gone  to  trial, 
the  presumption  is  that  the  proof  suppUed  we  defective  statement. 
Such,  we  suppose,  is  the  uniform  iiile,  where  material  dates  are 
left  blank. 

2.  It  is  insisted  that  the  declaration  does  not  set  out  the  pay- 
ment of  any  passage  money ;  nor  any  promise  or  undertaking  on 
the  part  of  the  defendants  below  to  carry  the  plaintifif  safely.  The 
alle^tion  is,  that  the  plaintiff,  at  the  special  instance  and  request 
of  the  defendants,  became  and  was  a  passenger  m  a  certain  coach, 
to  be  carried  safely,  &c.,  for  certain  rewards  to  the  defendants  ; 
and  thereupon  it  was  their  du^  to  use  due  and  proper  care,  that 
the  plaintiff  should  be  safely  conveyed.  The  breach  is  well  as- 
signed, as  it  shows  the  neglect  and  consequent  injury  sustained* 
No  demurrer  was  mterposed,  for  want  of  form ;  and  this  brings  the 
SSd  section  of  the  Judiciary  Act  of  1789  to  bear  on  the  proceeding. 
Not  guilty,  was  pleaded;  a  trial  had  on  the  issue,  on  which  the  jury 
returned  a  verdict  in  these  words : — '^  Harriet  Bishop  v.  Stockton, 
Moore,  &  Co.  We,  the  jurors  sworn  and  empanelled  in  this 
cause,  do  find  for  the  plamtiff  six  thousand  five  hundred  dollars, 
ivith  costs  of  suit,  this  25th  day  of  November,  A.  D.  r84S." 
The  verdict  was  received  by  the  court,  and  stands  recorded  as 
found ;  and  afterwards,  on  motion,  it  was  amended  so  as  to  apply  to 
the  second  count  only. 

Who  the  jurors  were,  or  how  many  found  the  verdict,  does  not 
appear  ;  nor  does  it  appear  that  they  were  sworn  to  try  the  issue, 
further  than  the  juiy  say  in  their  verdict.  Still  we  are  bound  to 
presume  in  favor  ot  proceedings  in  a  court  having  jurisdiction  of 
the  parties  and  subject-matter,  that  justice  was  administered  in  the 
ordinary  form,  when  so  much  appears  as  is  found  in  this  imperfect 
record. 

The  declaration,  plea,  and  finding  must  be  taken  together;  and 
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from  these,  we  are  bound,  by  the  32d  section,  above  cited,  to  as- 
certain whether,  according  to  the  right  of  ^'  the  cause  and  matter 
in  law,"  the  plaintiff  b  entitled  to  her  damages  ;  and  in  so  doing, 
defects  of  form  must  be  disregarded.  Why  Congress  so  provided, 
in  1789,  is  obvious.  No  modes  of  proceeding  were  prescribed  by 
the  act,  m  civil  causes,  at  common  law,  and  the  modes  obsenred 
in  the  English  courts  left  to  apply  as  general  rules.  These  were 
formal  and  technical ;  and  forasmuch  as  by  the  35th  section  all 
parties  to  causes  in  courts  of  the  United  States  might  plead  and 
manage  their  own  causes  personally,  if  they  saw  proper,  techni- 
calities could  not  be  required.  That  the  practice  under  this  privi- 
lege has  not  corresponded  to  the  theorv  tolerating  it  may  be  con- 
ceded ;  yet  we  cannot  for  this  reason  disregard  the  clause  covering 
jeofails,  intended  for  its  protection  ;  and  if  proceedings,  as  record- 
ed, in  the  courts  in  any  part  of  the  Union  were  as  loose  in  1789 
as  this  record  indicates  them  yet  to  be,  in  one  circuit  court  at 
least,  where  the  two  acts  of  1789  continue  to  govern,  it  must  be 
admitted  that  Congress  acted  wisely  in  declaring  that  no  litigant 
party  should  lose  his  right  in  law  for  want  of  form  ;  and  in  going 
one  step  further,  as  Congress  unquestionably  has  done,  by  declar- 
ing, that,  to  save  the  party's  rights,  the  substance  should  be  in- 
fringed on  to  some  extent,  when  contrasted  with  modes  of  pro- 
ceeding in  the  English  courts,  and  with  their  ideas  of  what  is  sub- 
stance. 

According  to  ^^the  right  of  the  cause  and  matter  of  law^' 
appearing  to  us  on  the  pleadings  and  verdict,  we  think  the  phiptiff 
is  entitled  to  her  damages,  and  that  judgment  below  ought  to  have 
been  rendered  for  her. 

But  the  judgment  there  ^ven  is  also  assailed,  and  justiy,  as  be- 
mg  less  formal  than  what  precedes  it.  It  is  either  no  judgnoent,  or 
bmding.  If  it  amounts  to  nothmg,  then,  by  the  23d  secticm  of  the 
Judiciary  Act,  no  writ  of  error  lay  (as  one  can  only  be  prosecuted 
on  a  final  judgment),  and  the  case  must  be  dismissed  (or  want  oS 
jurisdiction,  and  the  plaintiffs  in  error  be  sent  to  the  court  below^ 
to  quash  the  execution.  We  think,  however,  there  was  a  judg- 
ment on  the  verdict,  that  warranted  an  execution  for  the  damagea 
found;  and  ccMssequently  the  prosecution  of  a  writ  of  error.  And 
this  being  so,  for  the  reasons  above  stated,  such  judgment  must  be 
affirmed. 
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Noel  Joxtedan  and  Joseph  Landrt,  Plaintiffs  in  bebos,  o.  Thokas 

Baeeett  et  al. 

Under  the  former  gOTernment  of  Louisiana,  the  regulationi  of  O'Reillj,  GayoBO, 
and  Morales  recognized  the  equitable  claim  of  the  ownert  of  tracts  of  land  m>n^ 
inf  on  rivers,  &c.,  to  a  portion  of  the  public  lands  which  were  back  of  them, 
and  after  the  cession,  the  United  States  did  so  also. 

The  act  of  Congress  passed  on  the  3d  of  March,  1811  (2  Lit  Sc  Brown's  ed.  663),  ex* 
tended  to  the  iront  owner  a  preference  to  enter  the  land  behind  him.  That  act  also 
provided,  that  where,  owing  to  a  bend  in  the  river,  each  claimant  could  not  obtain 
a  tract  equal  in  quantity  to  the  tract  already  owned  by  him,  the  principal  deputy 
surreyor  of  each  district,  under  the  superintendence  of  the  surveyor  of  the  publie 
lands  south  of  the  State  of  Tennessee,  should  divide  the  vacant  land  amongst 
the  claimants  in  such  manner  as  to  him  might  seem  most  equitable. 

The  act  of  March  2d,  1805,  had  extended  the  power  of  the  surveyor  of  lands  south 
of  Tennessee  over  the  Territory  of  Orleans,  and  the  act  or  April  27th,  180(S» 
had  directed  him  to  appoint  two  principal  deputies,  one  for  each  district  of  the 
Territory  of  Orleans. 

The  act  of  March  3d,  1831,  directed  the  appointment  of  a  Burreyor-general  of  publio 
lands  in  Louisiana,  after  the  1st  of  May,  1831. 

In  March,  1832,  therefore,  the  surveyor  of  public  lands  south  of  Tennessee  had 
no  power  to  approve  a  survey. 

The  act  of  1811  reserved  for  the  public  all  such  back  lands  as  were  not  correctly 
taken  up  under  that  act  by  the  proprietors  of  river^fironts ;  and  those  who  did  not 
enter  their  claims  in  time  did  not  lose  whatever  equity  they  may  have  had  bo- 
fore  the  passage  of  the  act. 

An  unauthorized  survey  by  one  of  the  claimants  did  not  confer  upon  him  any  ad- 
ditional rights. 

In  executing  the  acts  of  1820  and  1832,  claimants  were  allowed  to  pay  for  the 
largest  amount  which  they  claimed,  but  t^e  precise  amount  due  on  the  exact 
<|uantity  of  land  to  whkh  they  were  entitled  could  not  appear  until  the  final 
survey. 

When  tne  land  was  laid  out  into  ranges,  townships,  Ac.,  the  survey  of  township 
No.  11,  approved  by  H.  S  Williams,  surveyor-general  of  Louisiana,  settled  the 
rights  of  parties  in  that  township. 

A  possession  of  any  part  of  these  back  lands,  anterior  to  this  survey,  cannot  be  set 
up  as  a  defence  under  the  laws  of  Louisiana,  because  the  lands  oelonged  to  the 
United  States,  and  those  persons  in  possession  were  trespassers. 

This  case  was  brought  up  from  the  Supreme  Court  of  Louis- 
iana for  the  Eastern  District,  by  a  writ  of  error,  issued  imder  the 
S5th  section  of  the  Judiciary  Act. 

They  were  petitory  actions,  according  to  the  practice  of  Louis* 
iana,  brought  by  the  plaintiffs  in  error  against  Barrett,  to  recover 
some  land,  and  as  they  involved  the  same  questions  of  law,  they 
were  consolidated  in  the  courts  of  that  State. 

By  referring  to  the  diagram  (which  will  be  found  on  the  next 
page),  it  will  be  seen  that  Jourdan  and  Landry  were  the  owners 
of  land  fronting  on  the  Mississippi  River,  and  running  back  about 
forty  arpents.  There  were  nearly  forty  other  proprietors  similarly 
situated,  between  a  and  c,  whose  location  it  is  not  necessary  to 
insert.  Their  lands  were  all  bounded  in  the  rear  by  a  line  running 
nearly  parallel  with  the  river,  so  as  to  include  the  quantity  called  for 
in  their  respective  grants. 
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The  facts  m  the  case  were  these. 

On  the  3d  of  March',  1811,  Congress  passed  an  act,  entitled 
'^  An  Act  providing  for  the  final  adjustment  of  claims  to  lands, 
and  for  the  sale  of  the  public  lands,  in  the  Territories  of  Orleans 
and  Louisiana,  and  to  repeal  the  act  passed  for  the  same  purpose^ 
and  approved  Februarjr  16, 181 1."     (3  Lit.  &  Brown's  ed.  662.) 


m  h  and  i  «  ere  the  township  linof. 

d  ^fgi  land  fh>nting  on  the  river,  belon^ng  to  Landry* 

A  1 1 7,  land  fronting  on  the  river,  belonging  to  Jourdan. 

r  efmnlksythe  boundary-line  of  all  we  original  granta,  ahowing  how  &r  back 
they  extended  from  the  river. 

mnop^  the  land  claimed  by  Barrett,  under  Bringier. 

By  ranning  the  lines  of  Joordan's  and  Landry's  grants  back  firom  the  riTer,  it  is 
easy  to  see  Imw  they  would  respectively  clash  with  Bairett's  olaim. 
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The  6fth  section  was  as  follows  :  — 

5tb.  ^^  That  every  person  ^riio,  either  by  virtue  of  a  French  or 
Spanish  grant  recognized  by  the  laws  of  the  United  States,  or 
under  a  claim  con&rmed  by  the  commissioners  appointed  f(Mr  the 
purpose  of  ascertaining  the  rights  of  persons  claiming  lands  in  the 
Territory  of  Orleans,  owns  a  mict  of  land,  bordering  on  any  rivet, 
creek,  bayou,  or  water-course,  in  the  said  territory,  and  not  ex- 
ceeding in  depth  forty  arpents,  French  measure,  shall  be  entitled  to 
a  preference  in  becoming  the  purchaser  of  any  vacant  tract  of 
land  adjacent  to,  and  bacK  of,  his  own  tract,  not  exceeding  forty 
arpent^  French  measure,  in  depth,  nor  in  quantity  of  land  that 
which  is  contained  in  his  own  tract,  at  the  same  price,  and  on  the 
same  terms  and  conditions,  as  are  or  may  be  provided  by  law  for 
the  other  public  lands  in  the  said  territory.  And  the  principal 
deputy  surveyor  of  each  district,  respectively,  shall  be,  and  he  is. 
hereby  authorized,  under  the  superintendence  of  the  surveyor  ot 
the  public  lands  south  of  the  State  of  Tennessee,  to  cause  to  be 
surveyed  the  tracts  claimed  by  virtue  of  this  section  ;  and  in  all 
cases  where,  by  reason  of  bends  in  the  river,  lake,  creek,  bayou, 
or  water-course  bordering  on  the  tract,  and  of  adjacent  claims  of 
a  similar  nature,  each  claimant  cannot  obtain  a  tract  equal  in  quan- 
tity to  the  adjacent  tract  already  owned  by  him,  to  divide 
the  vacant  hnd  applicable  to  that  object  between  the  sev- 
eral claimants,  in  such  manner  as  to  him  may  appear  most  equita- 
ble ;  Provided,  however,  that  the  right  of  preemption  granted 
by  this  section  shall  not  extend  so  far  m  depth  as  to  include  lands 
fit  for  cultivation  bordering  on  another  nver,  creek,  bayou,  or 
water-course.  And  every  person  entitled  to  the  benefit  of  this 
section  shall,  within  three  years  after  the  date  of  this  act,  deliver, 
to  the  register  of  the  proper  land-office,  a  notice  in  writing,  statmg 
the  situation  and  extent  of  the  tract  of  land  he  wishes  to  purchase, 
and  shall  also  make  the  payment'  and  payments  for  the  same  at  the 
time  and  times  which  are  or  may  be  prescribed  by  law  for  the 
disposal  of  the  other  public  lands  in  the  said  territory  ;  the  time  of 
hb  delivering  the  notice  aforesaid  being  considered  as  the  date  of 
the  pinrchase.  And  if  any  such  person  shall  fail  to  deliver  such 
notice  within  the  said  period  of  three  years,  or  to  make  such  pay- 
ment or  pa3rments  at  uie  time  above  mentioned,  his  right  of  pre- 
emption shall  cease  and  become  void  ;  and  the  land  may  thereafter 
be  purchased  by  any  other  person  in  the  same  manner  and  on  the 
same  terms  as  are  or  may  be  provided  by  law  for  the  sde  of  other 
public  lands  in  the  said  territory." 

On  the  11  th  of  May,  1820,  Congress  passed  another  act  (3 
Lit.  &  Brown's  ed.  673),  entitled,  "An  Act  supplementary  to 
the  several  acts  for  the  adjustment  of  land-claims  in  the  State  of 
Louisiana,"  the  seventh  section  of  which  was  as  follows. 

"  That  the  fifth  section  of  the  act  of  the  3d  day  of  March| 
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1811,  entitled,  'An  Act  providing  for  the  final  adjustment, '&c.,  &c., 
<be,  and  the  same  is,  hereby  revived  and  continued  for  the  term  of 
two  years  from  and  after  the  passing  of  this  act." 

On  the  12th  of  April,  1822,  Bringier,  under  whom  Barrett,  the 
defendant  claimed,  filed  the  following  application. 

To  the  Register  of  the  Land-oflSce  for  the  Eastern  District  of 

Louisiana,  at  Jievk  Orleans. 

Sir,  —  In  virtue  of  an  act  of  Congress,  dated  11th  May,  1820, 
I  apply  to  become  the  purchaser  oi  a  tract  of  land  adjacent  to 
and  oack  of  a  front  tract  already  owned  by  me,  which  said  front 
tract  contains  27  arpents  13  toises  and  2  feet  front,  and  forty 
arpents  in  depth,  bounded  as  follows,  viz.,  fi-ont  on  the  left 
bank  of  the  Mississippi,  on  the  upper  side  by  land  of  Baptiste  Lo- 
viere,  and  below  by  lands  of  Paul  Le  Blanc.  This  land,  com- 
posed of  four  tracts,  confirmed  in  the  name  of  Alexis  Cesar  Bon- 
remy,  and  in  the  name  of  James  Melan^on.  Two  arpents,  on  the 
lower  side,  have  been  sold.  The  said  back  land,  now  claimed  by 
right  of  preemption,  extends  in  depth  arpents, 

beginning  at  the  rear  of  the  said  front  tract,  and  contains  five  hun- 
dred and  ten  superficial  acres,  not  being  a  greater  quantity  than  is 
contained  in  my  front  tract,  and  does  not  extend  so  far  back  as  to 
include  any  land  fit  for  cultivation,  bordering  on  any  river,  creek, 
bayou,  or  water-course. 

(Signed,)  ML.  DORADON  BRINGIER. 

Mto  Orleans  J  April  12/fc,  1822. 

On  the  13th  of  April,  1822,  Bringier  paid  to  the  receiver  $637 -50, 
as  the  price  of  the  land. 

On  the  17th  of  May,  1822,  Harper,  the  register,  issued  the 
foUowing  certificate. 

I  certify,  that  from  the  records  in  my  ofiice,  expressing  the 
quantity  of  land  contamed  in  the  applicant's  front  tract  (the  sur- 
veys m  this  district  not  having  been  executed),  and  in  virtue  of  the 
laws  in  this  case  made  and  provided,  it  appears  the  said  applicant 
is  entided  to  the  quantity  of  land  for  which  he  has  applied,  viz., 
five  hundred  and  ten  superficial  acres,  on  paying  the  price  of  one 
dollar  and  twenty-five  cents  per  acre. 

(Signed,)  SAMUEL  H.  HARPER,  RtgiHtr. 

On  the  17th  of  December,  1822,  John  Wilson,  subscribing 
himself  principal  deputy  surveyor  for  that  district,  surveyed  the 
tract  of  land  at  the  request  of  Bringier,  who  took  possession  of  it. 
It  is  unnecessary  to  state  the  mesne  conveyances  by  which  the 
title  was  passed,  through  sundry  persons,  from  Bringier  to  Barrett, 
who  was  in  possession  at  the  institution  of  the  present  suits. 

In  1829,  the  township  and  sectional  lines  were  run,  for  the  first 
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time,  oyer  this  district,  in  the  mode  pursued  in  running  out  other 
public  lands  of  the  United  States. 

On  the  10th  of  June,  1830,  «  survey  was  completed,  under  the 
authority  and  with  the  approbation  of  A.  T.  Rightor,  principal 
deputy  surveyor  of  the  exterior  boundaries  of  the  township  and  of 
the  lands  in  question,  together  with  others,  which  survey  was  re«> 
examined  and  approved  by  Gideon  f*itz,  surveyor  of  public  lands 
south  of  Tennessee,  on  the  9th  of  March,  1832.  This  survey 
differed  in  some  degree  from  the  one  previously  made  by  Wilson, 
although  agreeing  with  it  in  substance  ;  and  being  adopted  by 
Bringier  and  his  grantees  as  the  basis  of  their  title,  has  been  fol- 
lowed in  the  preceding  diagram. 

On  the  15di  of  June,  1832,  Congress  passed  another  act  (4 
Lit.  &  Brown's  ed.  539),  entitled,  ^^An  Act  to  authorize  the  in- 
habitants of  the  State  of  Louisiana  to  enter  the  back  lands."  It  did 
not  refer  to  either  of  the  two  preceding  acts,  but  in  substance,  and 
nearly  in  the  same  words,  reenacted  the  fifth  section  of  the  act 
of  181 1 ,  limiting  the  time  of  making  application  to  three  years  from 
the  date  of  the  act. 

On  the  9th  of  August,  1834,  Jourdan,  one  of  the  plaintiffs  in 
error,  obtained  from  the  receiver  the  following  certificate. 

Receiver's  Office,  So.  East.  Dist.  La. 

JV*eto  Orleans^  Mgust  9<A,  1834. 

Received  from  Noel  Jourdan,  of  the  parish  of  St.  James,  the 
sum  of  three  hundred  and  thirty-six  ^  dollars,  being  in  full  of 
the  purchase  money  of  his  preemption  right  b^  virtue  of  an  act  of 
Congress  authorizmg  the  inhabitants  of  Louisiana  to  enter  their 
back  lands,  approved  15th  June,  1832,  to  a  tract  of  land  adjacent 
to  and  back  of  his  front  tract,  situate  in  township  No.  11,  range 
No.  3  east,  and  containing  two  hundred  and  sixty-nine  ^  super- 
ficial acres,  at  one  dollar  and  twenty-five  cents,  as  per  register's 
certificate,  ninnbered  No.  9. 

(Signed,)  MAURICE  CANNON, 

Receiver  of  Public  Moneye, 

On  the  8th  of  March,  1836,  Landry,  the  other  plaintiff  in  error, 
obtained  the  following  certificate. 

No.  520.     Receiver's  Office,  So.  East.  Dist.  La. 

J^euf  OrUanSy  8th  Marchy  1836. 

Received  from  Joseph  Landry,  of  the  parish  of  St.  James,  the 
torn  of  one  hundred  and  ninety-two  ^  dollars,  being  in  full  of  the 
purchase  money  of  his  preemption  rights,  by  virtue  of  an  act  of 
Congress,  authorizing  the  inhabitants  of  Louisiana  to  enter  their 
back  lands,  approved  15th  June,  1832,  to  a  tract  of  land  adjacent 
to  and  back  of  his  front  tract,  situate  in  township  No.  11,  rang^ 
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No.  3  east)  and  containing  one  hundred  and  fi%-four  ^  superficial 
acres,  at  one  dollar  and  twenty-five  cents,  as  per  register's  certifi- 
cate, numbered  520,  and  being  described  as  section  No.  19. 
(Signed,)  MAURICE  CANNON, 

Receiver  of  Ptiittc  Moneys. 

In  February,  1838,  Jourdan  and  Landry  filed  separate  petitions 
in  the  District  Court  for  the  First  Judicial  District  of  the  State  of 
Louisiana,  claiming  their  respective  back  lands.  Barrett,  who  was 
then  in  possession  of  the  tract  surveyed  for  Bringier,  answered  the 
petition  aiftl  called  in  warranty,  according  to  the  Louisiana  prac- 
tice, all  the  intermediate  grantors  between  Bringier  and  himself 
and  Bringier  also.  They  all  responded  to  the  call,  and  various 
evidence  was  taken  and  filed  in  the  causes,  which,  as  has  been 
already  mentioned,  were  consolidated  and  prosecuted  together. 

On  the  22d  of  March,  1838,  the  court  adjudged  and  decreed 
that  judgment  should  be  entered  for  Barrett,  the  defendant ;  an  ap- 
peal being  made  to  the  Supreme  Court  of  Louisiana,  that  court,  on 
the  21st  of  January,  1839,  affirmed  the  judgment,  to  review  which 
a  writ  of  error  brought  the  case  up  to  this  court. 

The  case  was  argued  by  Mr,  Coxe^  for  the  plaintifl!s  m  error, 
and  Mr,  Crittenden^  for  the  defendant. 

Mr.  Coxe  referred  to  the  act  of  3  March,  1811,  chap.  46,  2 
Lit.  &  Brown^s  ed.  662  ;  1  Land  Laws,  196  ;  the  act  of  11  May, 
1820,  chap.  87,  .3  Lit.  &  Brown^s  ed.  573 ;  Land  Laws,  331  ; 
the  act  of  15  June,  1832  ;  Land  Laws,  499  ;  and  the  act  of  Feb- 
ruary 24,  1835,  and  contended  that  the  title  claimed  by  the  plaintiffs 
was  not  so  far  forfeited  by  nonclaim,  under  the  first  two  statutes, 
as  to  become  incapable  of  confirmation  under  the  subsequent  leg- 
islation of  Congress. 

Mr,  Crittenden^  for  defendant  in  error. 

This  is  a  suit  for  land  in  the  State  of  Louisiana.  The  contro- 
versy arises  out  of  interfering  claims,  which  originate  in  the  acts 
of  Congress  granting  to  the  proprietors  of  lands  fronting  on  the 
Mississippi  River,  &c.,  a  right  of  preemption  of  the  lands  lying 
back  of  and  adjoining  their  original  or  front  tracts,  and  not  exceed- 
ing the  quantity  thereof. 

The  acts  of  Congress,  so  far  as  they  afiect  this  case,  are  three 
in  number;  namely,  an  act  of  the  3d  of  March,  1811,  2  Lit. 
&  Brown's  ed.  662  ;  an  act  of  the  11th  of  May,  1820,  3  Lit. 
&  Brown's  ed.  573  ;  and  an  act  of  the  15th  of  June,  1832,  4 
Lit.  &  Brown's  ed.  534. 

The  5th  section  of  the  act  of  1811,  having  expired  by  its  own 
limitation  of  three  years,  was  revived  and  continued  in  force  for 
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two  years  by  the  act  of  the  1  lih  of  ^ay,  1820.  M.  D.  Bringier, 
being  of  that  class  of  proprietors  embraced  by  the  above  acts,  and 
owning  land  bordering  on  the  Mississippi  River,  and  not  exceedinr 
in  depth  forty  arpents,  French  measure,  was  entitled  to  the  right  of 
preemption  granted  thereby  ;  and,  intending  to  avail  himself  of  the 
preference  and  privilege  given  to  him,  he  did,  on  the  12th  day  of 
April,  1823,  and  within  the  two  years  allowed  by  the  said  act  of 
1^0,  deKver  to  the  register  .of  the  proper  land-office  a  notice,  in 
writing,  of  the  situation  and  extent  of  tne  land  he  wished  to  pur- 
chase, and  did  make  payment  for  the  same,  as  required  by  kw, 
and  (fid  thereby  become  the  purchaser  of*  the  land,  namely,  610 
acres. 

The  land  so  purchased  by  Brii^er  was  surveyed  for  him  on  the 
17th  of  December,  1822,  by  John  Wilson,  principal  deputy  sur- 
veyor for  that  district.  Afterwards,  on  the  10th  of  June,  1830, 
M.  F.  Rightor,  then  principal  deputy  surveyor  for  Louisiana,  un- 
dertook to  make,  and  did  make,  another  survey  of  Bringier's 
claim,  variant  but  little  from  the  survey  of  Wibon.  This  survey 
of  Ri^itor's  was  approved  by  the  surveyor-general  of  the  pubhc 
lands  south  of  Tennessee,  on  the  9th  of  March,  1832.  .  And  to 
dns  later  survey,  Bringier  and  those  claiming  under  him  have  sub- 
mitted, and  limited  his  claim  and  possession,  and  the  land  in  contest 
lies  vrithin  its  boundaries.  Bringier  took  possession  of  the  land  at 
the  period  of  his  purchase,  and  the  possession  has  ever  since  been 
commued  in  him  and  those  claiming  under  him.  Bringier  sold  and 
conveyed  his  plantation,  called  Whitehall,  including  the  land 
aforesaid,  to  the  late  General  Wade  Hampton,  on  the  9th  of  Feb- 
mary,  1825  ;  who,  on  the  6th  of  April,  1829,  sold  and  conveyed 
the  same  to  Leroy  Pope,  who,  on  the  18th  of  March,  1833,  sold 
and  conveyed  the  same  to  the  defendant,  Thomas  Barrett.  At  the 
time  of  Bringier's  purchase  aforesaid,  no  survey  had  been  made  of 
the  land,  nor  was  any  general  siurvey  made  of  the  public  lands  in 
that  district  till  long  after. 

Barrett  was  thus  entitled  and  in  possession  under  Bringier,  and 
the  act  of  1820,  under  which  his  claim  was  derived,  had  long  since 
expired,  when  the  Congress  passed  the  said  act  of  the  ISthoi  June, 
1832,  reenacting,  in  substance,  the  5th  section  of  the  act  of  181 1, 
and  extended  its  operation  as  well  to  all  purchasers  from  the  United 
States  as  to  French  and  Spanish  claimants,  to  whom  all  the  pre- 
vious acts  had  been  confined.  Under  this  act  of  1832,  Noel 
Jourdan  and  Joseph  Landry,  claiming  severally  and  respectively, 
under  French  or  Spanish  claims  confirmed  by  the  United  States, 
lands  bordering  ana  fronting  on  the  Mississippi  River,  and  lying 
ccmtiguous  to  the  aforesaid  claim  of  Bringier,  asserted  their  right 
of  preemption  to  the  lands  back  of  their  original  tracts,  and  pur- 
chased, Noel  Jourdan  269*44  acres,  on  the  9th  of  August,  1834, 
and  Joseph  Landry  154*21  acres,  on  the  8th  of  March,  1836. 
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In  his  general  survey  and  township  map  of  the  litigated  and  cir- 
cumjacent lands,  made  in  1834,  Mr.  Williams,  the  surveyor-gen- 
eral for  Louisiana,  has  undertaken  to  survey  and  apportion  out  to 
the  plaintiffs  and  defendant,  respectively,  who  are  all  contiguous 
and  front  proprietors,  the  lands  Iving  back  of  them  ;  and  this  be 
does  by  a  prolongation  of  the  side  lines  of  each  front  tract  to  the 
depth  of  forty  arpents  from  the  back  line  of  the  front  tracts. 

These  side  lines  are  all  perpendicular  to  the  river,  and  converge 
as  they  reqede  from  it,  owing  perhaps  to  their  being  situated  withm 
a  bend. 

This  mode  of  surveying  and  settling  the  claims  of  these  pre- 
emptioners,  by  a  prolongation  of  the  side  lines  of  their  original 
tracts,  was  adopted  and  acted  upon  by  the  surveyor  (Williams)  m 
his  survey  of  1834,  and  seems  to  have  been  approved  of  by  the 
surveying  department.  The  effect  of  it  is,  that  the  claim  of 
firingier  (now  held  by  Barrett)  is  curtailed,  and  the  subsequent 
claims  of  Landry  and  Jourdan  are  made  to  interfere,  the  former 
to  the  extent  of  31  acres,  the  latter  of  S3  acres[,  with  the  pri<w 
claim  and  survev  of  Bringier. 

For  .these  mterferences,  Landry  and  Jourdan  respectively 
brought  suit  against  Barrett,  m  the  District  Court  for  the  First  Ju- 
dicial Dbtrict  of  Louisiana.  Pope,  the  heirs  of  Hampton,  and 
Bringier,  were,  in  the  progress  of  the  suit,  cited  in  warranty,  and 
made  defaidants. 

By  consent  of  parties,  the  suits  of  Jourdan  o.  Barrett  and  Lan- 
dry r.  Barrett  were  consolidated,  and  were  tried  and  decided 
together. 

The  above  statement  contains  the  material  and  leading  facts  on 
which  the  rights  of  the  parties  depend. 

Upon  the  trial  in  die  District  Court,  judgment  was  rendered  in 
favor  of  Barrett ;  and,  upon  appeal  by  the  plaintifl^  to  the  Su- 
preme Court  of  Louisiana,  that  judgment  was  affirmed.  And  the 
plaintiffs  now  prosecute  their  writ  of  error  in  the  Supreme  Court 
of  the  United  States. 

The  reasoning  of  the  District  and  Supreme  Courts  of  Louis- 
iana, on  which  tneir  judgment  was  founded,  appears  to  me  to  be 
entirely  satisfactory  and  unanswerable. 

If  the  conflicting  claims  of  the  parties  litigant  had  been  con-* 
temporaneous,  and  connected  by  having  a  common  ongin  from  the 
same  act  of  Congress,  such  an  apportionment  as  that  made  by  the 
last  survey  (the  survey  of  Williams) ,  and  now  insisted  on  hy  the 
plaintiffs,  might  have  been  proper.  But  such  a  rule  can  have  do 
application  to  a  case  like  the  present.  Brmgier  had  made  a  legal 
appropriation  of  the  land  under  the  act  of  1820.  From  the  expi- 
ration of  that  act,  which  gave  the  right  of  preemption  for  two 
years  only,  until  the  passage  of  the  act  of  the  15th  of  June,  1833^ 
there  was  no  right  or  tide  of  any  description  conflicting  with  that 
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of  Brin^er.  It  was  not  the  intention  or  witbm  the  competeney  of 
Congress  to  impair,  diminish,  or  take  away,  by  this  latter  act,  tha 
previously  acquired  or  vested  rights  of  Bringier. 

The  land  appropriated  by  him  under  the  act  of  1820  was  not 
^'  vacant "  at  the  passage  of  the  act  of  1832  ;  and  this  latter  act 
gives  no  more  than  the  preemptive  right  to  lands  ^^  vacant "  at  the 
time  of  its  passage. 

It  is  therefore  insisted,  on  the  part  of  Barrett,  that  the  judgment 
ought  to  be  afi&rmed. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  record  brings  before  us  two  petitory  actions ;  one  of 
Landry  against  Barrett ;  and  the  other  of  Jourdan  against  the 
same  defendant.  The  State  District  Court  of  Louisiana  adjudged 
the  title  of  Barrett  the  better,  and  for  this  reason  decided  in  his 
favor  in  both  actions  ;  but  in  that  of  Landry  it  was  also  held,  that 
the  title  to  the  land  he  claimed  was  invalid,  because  he  produced 
DO  other  evidence  of  claim  than  the  receipt  of  the  receiver  above 
set  forth,  dated  8th  March,  1836  ;  that  the  act  of  June  15,  1832, 
limited  his  right  to  purchase  to  tluree  years  ;  and  not  having  filed 
his  notice  of  claim,  and  paid  his  money,  imtil  the  8th  of  March, 
1836,  be  came  too  late,  and  for  this  reason,  also,  the  petition  must 
be  dismissed.  The  judgment  bemg  affirmed  generally  by  the  Su« 
preme  Court  of  Louisiana,  and  being  opposed  to  the  authority  ex-» 
ercised  by  the  officers  of  tlfp  United  States,  acting  in  virtue  of 
acts  of  Congress,  it  becomes  our  duty  to  examine  whether  the 
judgment  below  was  proper  on  this  ground.  We  find  the  District 
Court  overlooked  the  act  of  February  24,  1835,  which  extended 
the  time  to  the  15th  of  June,  1836,  to  owners  of  front  tracts  to  be- 
coooe  purchasers  by  preference  of  the  back  tracts  adjacent  to  those 
owned  by  them ;  so  that  the  purchase  made  by  Landiy  on  the  8th  of 
March,  1S36,  was  in  time.  It  follows,  the  claims  of  Landry  and 
Jourdan  are  alike  ;  and  the  opposbg  claim  of  Barrett,  being  the  same 
as  to  each  of  the  petitioners,  the  controversy  may  be  treated  as  one 
suit.  It  depends  on  mixed  questions  of  law  and  fact ;  both  having 
been  submitted  to  the  courts  below  for  their  judgment,  without  the  aid 
of  a  jury  ;  and  as  the  facts  giving  rise  to  the  controversy  call  for 
construction  of  acts  of  Congress  to  give  the  facts  efiect,  they 
come  before  this  court  for  its  action  under  the  25th  section  of  the 
Judiciary  Act.  This  is  the  settled  doctrine  here,  as  will  be  seen 
by  the  cases  of  Pollard's  heu*s  v.  Kibbie  (14  Peters,  353),  The 
City  of  Mobile  v.  Eslava  (16  Peters,  234),  and  Chouteau  v.  £ck- 
hart  (2  How.  372). 

Neither  party  has  a  patent ;  and  each  comes  before  us  asserting 
a  superior  equity  to  the  lands  in  dispute.  Barrett  insists  that  the 
entry  under  which  he  claims  title,  dated  April  12,  1822,  was  made 
for  a  specific  quantity  of  510  superficial  acres,  and  designated  by 
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survey  and  side  Mnes  ten  years  and  more  before  ihe  opposing 
claims  originated,  and  therefore  his  possession  cannot  be  disturbed 
by  their  assertion. 

On  the  other  hand,  it  is  insisted  that  Bringier,  under  whom  Bar- 
rett claims  title,  had  no  preference  extended  to  him  by  the  act  of 
May  11,  1820,  to  enter  so  much  as  510  acres  as  back  land  to  the 
Whitehall  tract ;  that  it  fronted  on  the  inside  of  a  bend  of  the 
Mississippi  River,  and  conformed  to  Spanish  and  French  forty  ar- 
pent  concessions  made  on  fronts,  in  concave  bends,  in  the  extern^ 
sion  of  side  lines  ;  which  uniformly  converged  in  proportion  to 
the  greater  or  less  circle  of  the  bend  ;  that  the  Whitehall  tract 
was  much  narrower  on  the  back  than  on  the  front  side  ;  that  the 
act  of  Congress  did  not  permit  Brin^er  to  enter  any  other  back 
land  than  that  within  his  direct  side  hues,  produced  from  the  river 
eighty  arpents  deep ;  and  that  Barrett's  equity  is  limited  to  the 
^^  back  land,"  in  quantity  to  forty  arpents  deep  within  these  lines, 
although  much  less  than  510  acres.  And  that,  as  this  mode  of  sur- 
veying the  double  concession  will  not  include  the  land  entered  by 
either  of  the  petitioners,  they  are  entitled  to  recover  ;  furthermore, 
that  in  this  form  has  Barrett's  claim  been  surveyed  by  public  au* 
tbority,  and  in  no  other. 

In  December,  1832,  Bringier  caused  Wilson,  a  surveyor,  to 
run  out  his  claim  of  510  acres,  in  the  same  form  of  the  front 
tract ;  that  is,  he  began  at  the  back  terminus  of  each  side  line  of 
the  old  tract,  and  ran  diverging  lines  so  as  to  make  the  opposite 
side  of  his  new  survey  of  the  same  width  with  the  front  oa  the 
river,  thus  making  a  tract  of  1 ,020  acres,  little  more  than  half 
as  wide  in  the  middle  as  it  is  at  either  end.  This  survey  was 
neither  returned  to,  nor  recorded  in,  the  surveyor-general's  of- 
fice ;  nor  recognized  by  the  officers  of  the  United  States  as  a  pub- 
lic survey.  Bringier,  and  those  claiming  under  him,  howevw, 
took  and  held  possession  of  the  land  surveyed,  and  improved  the 
same,  assuming  that  it  covered  the  land  entered  in  1832,  and  that 
it  was  lawfuUy  made  ;  at  least,  as  against  any  claim  the  petiticmers 
can  be  permitted  to  set  up.  This  we  suppose  mainly  to  depend 
on  the  true  construction  of  the  act  of  1811,  which  was  renew- 
ed from  time  to  time. 

The  surveys  of  township  No.  1 1 ,  including  the  lands  in  dis- 
pute,  were  not  made  until  the  fall  of  1829  and  spring  of  1830, 
and  then  only  in  part,  both  as  to  the  ordinary  extension  lines,  and 
as  regarded  the  private  grants  and  back  lands  subject  to  be  at- 
tached by  preference  of  entry  to  front  grants.  Until  these  latter 
were  surveyed,  they  could  not  be  acted  on  as  to  specific  quantity* 
By  the  act  of  March  2,  1805,  section  7,  the  powers  of  the  sur- 
veyor of  lands  south  of  Tennessee  were  extended  over  the  Ter- 
ritory of  Orleans.  And  by  the  9th  section  of  the  act  of  April 
31,  1806,  be  was  directed  to  appoint  two  principal  deputies,  one 
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for  each  of  die  dbtricts  into  which  the  Orleans  Territory  was  di'^ 
vided  ;  who  were  to  keep  separate  offices  of  their  own,  and  to  ex- 
ecute public  surveys  in  their  respective  districts,  in  conformity  to 
the  regulations  and  instructions  of  their  principal. 

By  the  act  of  March  3,  1831,  a  surveyor^general  of  publio 
lands  lying  in  the  State  of  Louisiana  was  ordered  to  be  appoint- 
ed ;  and  on  whom,  withb  that  State,  were  devolved  the  duties 
formerly  imposed  on  the  surveyor  of  lands  south  of  Tennessee  ; 
that  is,  after  the  1st  of  May,  1831  ;  and  also  the  duties  of  the 
two  principal  deputies  authorized  by  the  act  of  1806.  The  latter 
offices  were  abolished,  and  the  duties  appertaining  to  them  merged 
in  the  surveyor-general's  office  of  Louisiana.  That  officer  took 
charge  of  the  official  records  and  papers  ;  and  on  him  was  imposed 
the  duty  of  doing  equity  among  those  entitled  to  back  concessions 
under  the  acts  of  1820  and  1832,  where  it  had  not  been  previously 
done.  His  own  deputies  did  the  field  work  not  done  on  his  com- 
ing into  office  ;  and  in  his  time  were  the  surveys  in  township  No. 
11  completed  ;  and  by  him  were  they  first  approved  after  their 
oompletion.  This  the  government  recognizes  as  the  legal  survey 
of  the  township,  by  which  the  United  States  are  boipid,  and  on 
extracts  from  which  patents  and  certificates  can  be  founded ;  and  to 
this  end  the  approved  plan  of  it  was  filed  in  the  register's  office 
of  the  Southeastern  District  of  Louisiana,  on  the  8th  of  August, 
1834  ;  by  it  all  those  purchasmg  from  the  United  States,  either 
by  preference  of  entry,  or  otherwise,  are  bound  to  abide,  unless 
legal  alterations  have  been  made,  or  there  were  existing  legal  and 
sanctioned  surveys,  laying  off  back  lands  to  particular  front  owners, 
iDdq>endent  of  the  general  survey.  None  such  was  made  for  the 
Whitehall  tract,  as  we  think,  and  its  back  land,  as  to  extent  and 
form,  is  governed  by  the  general  plan  above  named.  The  one 
made  by  Rightor's  direction,  approved  by  Gideon  Fitz,  surveyor 
of  public  lands  south  of  Tennessee  (March  9,  1832),  received 
DO  addiuonal  value  from  such  approval,  as  the  act  of  1831  super* 
aeded  his  authority  in  this  respect.  Rightor  deposes,  that  at  no 
time  had  the  surveyor  south  of  Tennessee  any  power  of  approval 
or  supervision  of  the  surveys  made  by  him,  Rightor,  as  principal 
deputy  ;  and  that  the  surveys  made  by  Foster  and  Walker  in  the 

Siring  of  1830,  and  approved  by  Rightor,  as  principal  deputy, 
one  10,  1830,  in  his  judgment  bound  the  United  States,  as  to 
the  form  and  extent  of  the  land  attached  to  the  Whitehall  tract. 
The  commissioner  of  the  general  land-office  thought  the  survey 
cm  its  face  an  unwarrantable  proceeding,  as  it  cut  off  the  back  lands 
of  Brinrier's  neighbours,  and  violated  the  act  of  1811.  2  Land 
liftws,  No.  950.  And  we  think  the  commissioner  was  right 
in  his  conclusion.  Claims  of  double  concessions  in  Louisiana 
were  not  new  in  practice  ;  surveys  of  such  claims  were  common, 
asd  the  direct  extension  of  the  side  lines  of  the  (ront  tract  was  the 
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equity,  as  a  general  rule,  accorded  to  them,  as  we  apprehend  ;  and^ 
so  gross  a  violaticm  of  it  as  is  found  in  Bringier^s  survey  could  not 
be  sanctioned. 

In  April,  1822,  when  Bringier's  entry  was  made,  there  can  be 
no  fair  pretence  to  say  he  acquired  by  the  entry  an  equity  to  the 
extent  of  Wilson's  or  Rightor's  survey,  as  against  others  havhig 
at  that  time  equal  rights  to  enter  back  land,  which  rights  the  sur- 
vey assumed  to  defeat.  By  his  entry  Bringier  acquired  an  equi^ 
to  certain  land,  to  be  laid  off  in  a  form  not  to  interfere  with  bis 
neighbours  having  equal  rights  under  the  law.  They  did  not  en- 
ter, probably  because  his  unjust,  pretended  claim  deterred  them  ; 
and  failing  to  do  so  until  the  time  expired,  Bringier  assumed  that 
his  equity  might  be  enlarged,  and  was  enlarged,  to  the  extent  that 
Rightor's  or  Wilson's  survey  goes. 

We  think  this  assumption  cannot  be  sustained ;  what  equity 
Bringier  acquured  took  date  with  his  entry,  and  his  survey  ougfat 
to  have  been  the  same,  had  no  one  claiming  front  lands  interfered, 
as  the  act  of  Congress  reserved  for  future  sale  all  the  back  lands 
not  entered  in  time ;  a  provision  that  would  have  been  altogether 
defeated  m  this  instance,  if  the  assumption  was  true.  For  nearly 
twenty  years  after  the  act  of  1811  was  passed,  the  government 
failed  to  survey  the  back  lands,  so  as  to  afford  an  opportunity  to 
front  owners  to  acquire  woodland  in  the  rear  (most  necessary  in  a 
sugar-growing  country),  and  it  would  be  strange  had  the  pow^ 
to  make  back  concessions  been  parted  with,  in^so  plain  a  case,  by 
permitting  sweeping  surveys  like  that  of  Bringier. 

We  say  above,  claims  for  double  concessions  were  not  new. 
O'ReiUy's  r^ulations  of  1770  provide  for  narrow  front  grants  on 
rivers,  by  forty  arpens  in  depth ;  for  embankments  m  front  for  the 
exclusion  of  high  water ;  for  ditches  to  carry  off  the  water;  for  roads 
and  bridges.  The  17th  article  of  Gayoso's  regulations  confirms 
those  of  O'Reilly.  These  were  made  by  governors-general,  who 
had  the  distribution  of  lands  from  1770  to  October,  1798  ;  then  the 
author!^  was  restored  to  the  General  Intendant  of  Louisiana  and 
West  Florida,  Morales  ;  and  in  this  officer  the  power  remained  up 
to  the  change  of  governments,  in  1804.  All  the  regulations  wiU 
be  found  in  2  White's  Recopilacion,  228,  244.  In  article  3d  of 
Morales's,  especial  duties  are  prescribed  to  the  owners  of  front 
grants,  but  nearly  the  same  of  O'ReiUy's.  The  sjmdics  were 
bound  to  enforce  the  makbg  of  such  embankments,  ditches,  roads, 
and  bridges,  and  tlie  clearing  m  the  three  first  years,  in  addition,  a 
certain  quantity  of  land,  and  putting  it  into  cukivation.  The  grants 
were  not  to  exceed  six  or  eight  arpens  in  front ;  usually  not  so 
orach  was  granted ;  and  the  lands  were  to  adjoin.  Annually 
the  Missfesippi  overflows,  and  to  prevent  an  inimdation  of  the 
coimtry,  heavy  and  expensive  embankments  are  required,  and  they 
must  be  continuous ;  and  are  so,  for  hundreds  of  miles,  on  die  banks 
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of  the  riTer.  The  country  would  be  worthless  without  them.  It 
had  been  reclaimed  from  the  water  by  this  means  and  the  ditches, 
by  the  French  and  Spanish  front  proprietors  ;  and  on  the  keeping 
up  of  the  levees  the  value  of  the  back  lands  depended  ;  the  great 
expense,  and  constant  watchings,  durmg  a  part  of  the  year,  to 
guard  against  inundation,  and  that  of  the  whole  ccnmtry,  by  a  break 
m  the  levee  at  any  one  place,  involve  public  considerations  to 
Louisiana  of  the  highest  magnitude  ;  and  those  whose  duty  and  in- 
terest  it  was  to  prevent  it — the  front  owners-^ had  extended  to 
them,  by  the  Spanish  government,  peculiar  privileges,  and  which 
the  United  States  at  an  early  day  recognized. 

A  board  of  commissioners  was  established  by  the  act  of  March 
2 J  1805,  whose  duly  it  was  to  examine  and  report  to  Coi^refls 
OD  French  and  Spanish  claims  to  lands  in  that  section  of  country ; 
and  by  the  supplementary  act  of  April  21,  1806,  section  5,  it  was 
made  their  further  duty,  among  other  things,  ^^  to  inquire  into  the 
nature  and  extent  of  claims  which  may  arise  from  a  right  to  a 
double  or  additional  concession  on  the  back  of  grants  or  conces-» 
»ons  heretofore  made,"  ^^  and  to  make  a  special  report  thereon  to 
the  Secretary  of  the  Treasury,  which  report  shall  be  by  him  laid 
before  Congress  at  their  next  session.  And  the  lands  which  mar 
be  embraced  in  such  report  shall  not  be  otherwise  disposed  of  untri 
a  decision  of  Congiaess  shaU  have  been  had  diereupon." 

The  commissioners  were  engaged  for  some  six  years  in  the  Or- 
leans Territory  in  pursubg  their  investigations,  and  their  reports 
were  laid  before  Congress  by  the  Secretary  of  the  Treasury  early  in 
1812.  But  in  the  mean  time  it  was  well  known  what  course  had 
been  pursued  by  the  board  in  regard  to  aU  descriptions  of  claims, 
and  among  others  of  back  concessions.  Instances  m  the  report  will 
be  found  in  2  Am.  State  Papers,  297,  337.  Of  claim  (p.  297) 
No.  101,  the  board  says,  —  ^^  Benj.  Babin  claims  a  second  depth 
of  forty  arpents,  lying  immediately  back  of  a  front  or  first  depth, 
which  we  have  already  confirmed  to  him  among  the  confirmed 
claims." 

^'  The  claimant  has  no  other  foundation  for  his  title  to  the  second 
depth  -than  having  occupied  the  firont  and  first  depth,  and  having 
occasionally  supplied  himself  with  timber  from  this  second  depth.'' 

''  According  to  the  laws,  customs,  and  usages  of  the  Spanish 
government,  no  front  proprietor,  by  any  act  of  his  own,  coidd  ac- 
quire a  right  to  lands  further  back  than  the  ordinary  depth  of  forty 
arpents ;  and  although  the  Spanbh  government  has  invariably  re- 
fused to  grant  the  second  depth  to  any  other  than  the  firont  proprie- 
tor, yet  nothing  short  of  a  grant  or  warrant  of  survey  from  the 
governor  could  confer  a  tide  or  right  to  the  land ;  wherefore  we 
Deject  the  claim."  We  give  this  as  an  instance  of  many  similar 
ones  reported. 

The  statement  applies  to  all  front  tracts,  where  only  die  first 
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fortj  arpents  had  been  granted  by  France  or  Spain.  Instead  of 
granting  tbe  back  lands  as  a  donation,  tbe  government  of  the 
United  States  extended  to  the  front  owner  a  preference  of  entry, 
by  the  act  of  1811  ;  and  if  the  entry  was  not  made,  the  land  was 
reserved,  as  above  stated.  No  question  affecting  the  titles  to  lands 
in  Louisiana  was  more  interesting  to  the  old  inhabitants,  than  die 
one  concerning  the  back  lands  ;  and,  although  the  former  govern- 
ment had  granted  them  in  probably  but  few  instances,  yet  this  was 
3uite  immaterial  to  front  owners  at  that  time,  as  they  had  tbe  priv* 
ege  of  getting  wood  and  timber  from  them,  and  the  lands  w^^ 
in  no  danger  of  being  granted  to  another.  That  back  lands  at  all 
times  meant  those  in  the  rear  between  the  extended  front  lines  in 
the  rear,  to  the  distance  of  forty  arpents  (each  line  being  a  straight 
one  throughout),  we  suppose  to  be  undoubted,  as  a  general  rule, 
although  there  may  have  been  exceptions  to  it. 

Many  tracts  had  no  doubt  been  surveyed  for  the  purpose  of  har* 
ing  them  acted  on  by  boards  of  commissioners  ;  but  the  record  does 
not  show  that  any  of  the  front  tracts  in  township  No.  1 1  had  been 
surveyed  by  public  authority  ;  which  could  only  be  done,  after  tbe 
passing  of  the  act  of  February  28,  1800,  under  the  superintendence 
of  the  surveyor-general,  —  and  all  other  surveys  were,  by  the  third 
section  of  that  act,  declared  to  be  private  surveys,  on  which  no  pa- 
tent could  issue  for  an  mcomplete  claim,  after  it  was  confirmed  by 
Congress.  And  this  law  applied  equally  to  confirmations  by  the 
commissioners,  under  the  act  of  March  3,  1807,  whose  adjudica- 
tions were  final,  and  authorized  a  patent  to  issue  thereon. 

When  the  first  two  acts  of  1811  and  1820  were  passed,  it  was 
known  that  no  township  surveys  had  been  made  in  much  the  greater 
portion  of  the  country  to  which  the  acts  applied  ;  in  reference  to 
this  state  of  the  country  Congress  legislated,  and  therefore  it  was 
provided  by  the  fifth  section  of  the  act  of  1811,  that  the  principal 
deputy  surveyor  of*  each  district  should  be,  and  was,  auuiorized, 
*'  under  the  superintendence  of  the  surveyor  of  the  public  lands 
south  of  the  State  of  Tennessee,"  to  cause  to  be  surveyed  the 
tracts  claimed  by  virtue  of  that  section,  that  is,  preference  rights  ; 
and  in  all  cases  where  there  were  bends  m  rivers  (as  in  the  case 
before  us) ,  on  which  the  granted  tract  bordered,  and  there  were  ad- 
jacent claims  of  a  similar  nature,  and  each  claimant  could  not  ob- 
tain a  tract  of  equal  quantity  with  the  original  front  tract,  then  it 
should  be  the  duty  of  the  surveyor  to  divide  the  vacant  land  be- 
tween the  several  claimants,  in  such  manner  as  to  him  might  ap- 
pear most  equitable. 

Three  years  were  allowed  from  the  date  of  the  act  for  those  en- 
titled to  give  notice  m  writmg,  stating  the  situation  and  extent  of 
the  tract  each  wished  to  purchase  ;  and  for  which  he  was  to  make 
payment  according  to  the  then  credit  system.  But  if  he  failed  in 
eitiier,  the  right  to  preemption  should  cease  and  become  void  ;  and 
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the  land  might  be  purchased«thereafter  by  any  person,  as  other  pub- 
lic lands.  As  no  public  surveys  existed,  from  which  it  could  be 
ascertained  at  the  register's  offices  what  the  back  lands  of  the  nu- 
merous tracts  were  ;  and  as  entries  were  contemplated  in  advance 
of  the  public  township  surveys,  some  mode  01  ascertaining  the 
quantity  and  form  each  front  owner  was  entitled  to  was  indispensa- 
ble. And  the  mode  adopted  by  Congress  was  to  make  the  princi- 
pal deputy-surveyor  of  the  particular  district  the  judge  of  form  and 
quantity  ;  subject,  however,  to  the  superintendence  of  his  principal, 
the  surveyor-in-chief  of  the  lands  south  of  Tennessee. 

This  officer  (as  well  as  the  principal  deputy)  was,  by  the  acts  of 
1812  (April  25tb)  and  1836  (July  4),  subject  to  the  direct  con- 
trol, and  bound  by  the  mstrucdons,  of  the  conunissioner  of  the  gen- 
eral land-office  ;  and  so  was  the  commissioner  subject  to  the  control 
of  the  President,  through  the  Secretary  of  the  Treasury,  as  will  be 
seen  by  the  opinion  of  die  Attorney-general  of  July  4, 1836  (2  Pub- 
lic Lands,  Laws,  Opinions,  &c.,  103).  So  that,  in  the  end,  it  de- 
Tolved  on  the  President,  by  aid  of  the  Secretary,  as  in  other  in- 
stances, to  see  the  acts  of  Congress  above  set  forth  duly  executed  ; 
and  this  was  done  through  the  commissioner  of  the  general  land- 
office. 

On  the  ISth  of  March,  1833  (2  Land  Laws,  573,  No.  516), 
the  commissioner,  by  an  instruction  to  the  registers  and  receivers  of 
Louisiana,  gave  a  construction  to  the  act  of  June  15th,  1832  :  — 
1.  That  where  the  back  lands  had  been  offered  for  sale  and  sold, 
after  the  passing  of  the  act,  still  the  front  owner  was  to  be  permit- 
ted to  enter  them.  2.  Where  the  back  tracts  had  not  been  sur- 
veyed and  connected  with  the  adjoining  public  lands,  and  the  quan- 
tity could  not  be  ascertained  at  the  time  of  payment,  the  party  claim- 
ing should  be  required  to  pay  for  the  maximum  quantity  to  which  he 
could  be  entitled  under  the  law  ;  and  any  excess  of  payment  found 
00  actual  survey  should  thereafter  be  refunded  to  the  party,  on  in- 
structions to  that  effisct,  to  be  given  from  the  general  land-office. 

The  form  of  the  receiver's  receipt  for  the  payment  is  there  giv- 
en ;  showing  the  land  had  not  yet  been  surveyed.  And  the  regis- 
ter was  instructed  not  to  transmit  the  certificate  of  purchase  until 
the  survey  was  completed,  whereby  the  quantity  would  be  ascer- 
tained. The  commissioner  also  mformed  the  registers  and  receiv- 
ers that  the  surveyor-general  had  been  directed  to  advise  them  as 
to  the  course  to  be  pursued  by  the  claimants  in  cases  where  the 
back  tracts  remained  to  be  surveyed. 

In  executing  the  act  of  1832,  the  foregoing  instructions  were  of 
coarse  pursued,  and  entries  received  on  such  notices  of  claim 
as  parties  saw  proper  to  file,  subject  to  the  risk  of  being  curtailed 
by  the  proper  public  surveys,  approved  by  the  surveyor-general. 
And  Mr.  Harper  proves  that  on  these  terms  notices  of  claim  were 
received,  under  the  act  of  1820,  in  1822,  when  Bringier's  claim  was 
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entered.  Harper  was  then  the  reg^ter  at  New  Orleans.  It  is 
manifest  that  in  no  other  way  could  the  acts  of  1820  or  1833  h^ 
executed,  than  by  general  surveys  of  the  back  lands,  whereby  die 
portion  of  each  claunant  was  marked  out.  Nor  could  any  survey  io 
township  No.  1 1  be  recognized  by  the  register  after  the  appointment 
of  the  surveyor-general  of  Louisiana,  and  the  extinguishment  of  the 
offices  of  the  pnncipal  deputies  (May  1st,  1831),  oth^  than  such 
as  were  approved  by  the  surveyor-general.  None  was  made  of 
Bringier's  claim,  so  far  as  we  are  informed,  before  that  time^ 
which  received  the  sanction  of  any  department  of  the  general  land- 
office,  and  on  which  a  patent  certificate  and  patent  could  issue.  Of 
Rightor's  survey,  we  have  ahreadv  spoken.  Wilson's  was  a  mere 
private  act,  at  the  instance  of  Bringier,  and  not  recorded  any- 
where. The  instruction  of  July  25th,  1838  (2  Land  Laws,  No. 
1009),  applies  to  Bringier's  case  as  well  as  others  ;  the  register 
and  receiver  are  there  directed  to  issue  the  certificate  of  purchase 
in  cases  where  an  over-payment  has  been  made  for  back  lands,  bj 
^^  describing  each  tract  by  section,  township,  range,  and  area,  a# 
tetumed  by  thesurveyoT'gentralj^^  —  assuming  the  plan  approved  by 
him  to  have  settled  the  equities  of  parties  claiming  under  the  pre- 
emption laws,  as  to  extent  and  boundary.  And  our  omnion  is^ 
that  the  survey  of  township  No.  1 1 ,  approved  by  H.  S.  WiUiams, 
surveyor-general  of  Louisiana,  on  the  5th  of  August,  1834,  was 
made  in  execution  of  the  acts  of  Congress,  and  governs  the  rigbte 
of  the  parties  before  this  court ;  that  to  the  land  there  designated  as 
*^  back  land  "  of  the  Whitehall  tract,  Bringier's  equity  attached,  by 
his  notice  of  claim  and  the  payment  of  his  money,  b  1822,  and  to 
none  odier.  And  that,  by  the  same  survey,  the  equities  of  Lan- 
dry and  Jourdan,  acquired  by  their  entries,  are  established  as  the 
better  title  to  the  extent  of  ^^  back  land  "  attached  to  their  respect-^ 
ive  tracts  by  the  survey.  And  to  that  extent  they  are  respective- 
hr  entitled  to  recover,  as  against  the  claim  of  the  defendant,  set 
forth  in  the  answers. 

Some  stress,  in  the  argument,  was  laid  on  the  fact,  diat  posses- 
sion had  been  held  of  the  land  m  dispute,  under  Bringier's  claim^ 
for  more  than  ten  years  before  the  suits  of  Landry  and  Jourdan 
were  brought,  and  therefore  the  petitioners  were  barred  by  pre- 
scription and  limitation  in  Louisiana.  Prescription  of  ten  years* 
possession  is  relied  on  m  defence  by  a  direct  plea,  and  made  up 
part  of  the  defence. 

To  this  ground  of  defence,  it  is  a  sufficient  answer  to  say,  thiil 
Jourdan  first  acquired  his  interest  in  1834,  and  Landry  his,  in 
1836  ;  up  to  that  time  the  lands  they  claim  belonged  to  the  United 
States,  as  part  of  the  public  domain,  and  on  which  the  defimdant. 
Barrett,  and  those  under  whom  he  claims,  were  trespassers  ;  and 
that  no  trespass  of  the  kind  can  give  title  to  the  trespasser,  as 
against  the  United  States,  or  bar  the  right  of  recov^ ;  nor  bad 
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the  operation  of  time  anj  effect  as  against  Landiy  and  Jourdan, 
until  they  respectively  purchased. 

By  the  Constitution,  Congress  is  given  **  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  respectmg  the  territory 
or  other  property  of  the  United  States  "  ;  for  the  disposal  of  the 
public  lands,  therefore,  in  the  new  States,  where  such  lands  lie, 
Congress  may  provide  by  law  ;  and  having  the  constitutional  power 
to  pass  the  law,  it  is  supreme  ;  so  Congress  may  prohibit  and  pun* 
ish  trespassers  on  the  public  lands.  Having  the  power  of  disposal 
and  of  protection,  Congress  alone  can  deal  with  the  title,  and  no 
State  law,  whether  of  limitations  or  otherwise,  can  defeat  such 
title. 

For  the  foregoing  reasons,  we  order  the  judgment  of  the  Su- 
preme Court  of  Louisiana  to  be  reversed,  and  that  the  cause  be 
remanded,  &c. 
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A  policy  of  insurance  contained  a  stipulation,  that  if  the  insured  then  had,  or 
Uiereafter  should  have,  any  other  insurance  upon  the  same  property,  notice 
thereof  should  be  given  to  the  company,  ana  the  same  indorsed  upon  the 
policy,  or  otherwise  acknowledged  by  the  company  in  writing,  in  default  of 
whico  the  policy  should  cease. 

A.  biU  was  filed  in  equity  by  the  insured,  alleging  that  notice  was  given  to  the  in- 
surance company,  and  praying  that  the  company  might  be  compelled  to  indone 
the  notice  upon  the  policy,  or  otherwise  acknowledge  the  same  in  writing. 

When  the  answer  of  tne  company,  sworn  to  by  the  then  president,  denies  the  re* 
oeplioo  of  the  notice,  to  the  best  of  his  knowledge  and  nelief,  the  question  be- 
comes one  of  fact  and  of  law ;  of  fiict,  whether  the  evidence  oflfered  by  the 
complainant  is  sufficient  to  sustain  the  allegation  ;  and  of  law,  whether,  if  so, 
this  court  can  compel  the  company  to  acknowled^  it. 

Xiie  answer  being  responsive  to  the  bill,  and  denying  the  allegation,  under  oath, 
the  general  rule  is,  that  the  allegation  must  be  proved,  not  only  by  the  testimony 
of  one  witness,  but  by  some  additional  evidence. 

Several  qualifications  and  limitations  of  this  rule  examined. 

Tlie  circumstanceB  of  this  case  are  such  that  the  general  rule  applies. 

Two  witnesses  are  produced,  by  the  complainant  to  prove  the  notice,  but  neither 
of  them  swears  positively  to  it,  and  the  circumstances  of  the  case  do  not 
strenctben  their  testimony. 

The  rules  by  which  parties  are  sometimes  allowed  to  introduce  parol  evidence  with 
reference  to  a  written  contract  do  not  apply  to  this  case^  where  the  parol  proof 
is  offered  by  the  complainant,  seeking  to  show  a  fact  which,  if  true,  would  estab* 
lish  a  breach  of  duty  in  the  defendants,  happening  after  the  original  contract  was 
made. 

The  question  of  law  which  would  arise  if  the  notice  were  sufficiently  proved  by 
the  complainant  need  not  be  decided  in  this  case. 

This  case  was  brought  up  by  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Rhode  Island,  sitting  as  a 
VOL. IV,  24  p  • 
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court  of  equity.  The  bill  was  filed  by  Carpenter  against  the  in* 
surance  company,  and  referred  to  an  action  at  kw,  which  be 
brought  against  said  company,  in  1839,  and  which  was  brought,  by 
Writ  of  error,  to  the  Supreme  Court  of  the  United  States.  It  is 
reported  in  16  Peters,  495.  The  opinion  of  the  court  sets  forth 
the  facts  in  the  case,  and  they  need  not  be  rq>eated. 

The  present  bill  averred  that  the  Providence  Washington  hh 
surance  Company  did  receive  notice  of  the  existence  of  an  insur^ 
Rnce  made  at  the  office  of  the  American  Insurance  Company, 
which  said  notice  was  given  und^  the  terms  of  the  policy,  and  tbA 
ft  was  the  duty  of  said  Providence  Washington  Insurance  Company 
to  have  indorsed  said  notice  upon  said  policy,  at  their  office,  or 
otherwise  acknowledged  the  same  in  wnting,  by  reason  of  which 
neglect  the  complainant  lost  his  right  at  common  law  to  claim  the 
amount  of  the  msurance,  viz.  fifteen  thousand  dollars.  It  then 
prayed  for  a  decree  to  compel  the  said  company  to  indorse  said 
notice  on  said  policy,  or  otherwise  acknowledge  the  same  in  writing, 
according  to  the  terms  of  their  policy,  as  they  long  since  ought  to 
have  done,  and  further  to  compel  the  said  company  to  pay  the  said 
sum  of  fifteen  thousand  dollars,  with  interest,  &c.,  &c. 

By  referring  to  the  record  in  the  former  suit,  it  will  be  seen  that 
Carpenter  and  his  assignors  obtained  policies  of  insurance  firom  two 
companies,  as  follows  :  — 

Providence  Wash.  Ins.  Co.  American  Insurance  Co. 

1835.  Septembers?.  1836.  December  12. 

1836.  September  20.  1837.  December  14. 

1837.  September  27.  1838.  December  11. 

1838.  September  27. 

Prior  to  the  policy  of  December  12th,  1836,  the  then  owner  of 
the  property  insured  made  an  erroneous  representation  of  the  value 
of  the  property  proposed  to  be  insured,  which  vitiated  the  policy, 
and  a  suit  brought  upon  it  was  abandoned. 

The  policy  of  September  27th,  1838,  upon  which  the  suit  at 
law  and  the  present  proceedmg  in  chancery  were  founded,  con- 
tained, amongst  other  provisions,  the  following  :  — 

^^  And  if  the  said  insured,  or  their  assigns,  shall  hereafter  make 
any  other  insurance  on  the  same  property,  and  shall  not,  with  all 
reasonable  dih'gence,  give  notice  thereof  to  this  corporation,  and 
have  the  same  indorsed  on  this  instrument,  or  otherwise  acknowl- 
edged by  them  in  writing,  this  policy  shall  cease  and  be  of  no  fur- 
tfier  effect.** 

'*  And  provided  further,  that  in  case  the  msured  shall  have  d- 
ready  any  other  insurance  against  loss  by  fire  on  the  property  here- 
by insured,  not  notified  to  Qiis  corporation,  nor  mentioned  in  nor 
indorsed  upon  this  policy,  then  this  insurance  shall  be  void  and  of 
no  effect." 
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Aimexed  to  the  poBcy  weiB  the  |«opo8ab  asd  ooiMiKtioDi  oa 
which  die  poficj-  wis  asserted  to  be  made,  oae  of  which  was  ae 
fidlows. 

*'  V.  Nodce  of  all  prerSotis  insuruices  upon  property  insured  hf 
dis  con^nmy  shall  be  giren  to  them)  and  indoned  on  this  poliey) 
or  otherwise  acknowledged  by  the  company  in  writing,  at  or  before 
die  tinne  of  their  making  insurance  diereon  ;  otherwise  the  policy 
made  by  diis  company  shall  be  of  no  effect.  And  in  case  ol  sub- 
seqiioat  insmwices  on  property  insured  by  this  company,  notice 
thereof  most  also,  with  all  reasonable  diligence,  be  given  to  them, 
to  die  end  that  such  subsequent  insurance  may  be  inidorsed  on  die 
poficy  made  l^  this  company,  w  otherwise  acknowleii^ed  in  wr^ 
mg ;  in  defSEuilt  whereof,  sorb  policy  shall  thenc^brth  cease  and  be 
of  no  effect.  And  in  case  of  loss,  this  company  shall  be  liable  for 
soch  ratable  proportion  of  loss  or  damage  happening  to  the  iubjui 
insured,  as  the  amoimt  instrfed  by  this  company  shall  bear  to  the 
iriiole  amount  insured  thereon,  without  reierence  to  the  dates  of 
the  different  poKcies.'' 

In  the  suit  at  law,  the  court  decided,  -— 

1.  That  the  circumstance  of  the  early  policies  being  held  by 
mortgagees  did  not,  of  itself,  dispense  with  the  necessity  of  a  no- 
tice by  Carpenter. 

2.  That  the  misrepresentation  to  the  American  Insurance  Coi»* 
pany  did  not,  of  itself,  make  the  poKcy  absolutely  void,  so  as  to 
dispense  with  the  necessity  of  notice. 

3.  That,  at  law,  whatever  might  be  the  case  in  equity,  mere  parol 
notice  of  the  insurance  made  in  the  American  Insurance  Company 
Was  not,  of  itself,  sufficient  to  comply  with  the  requh*ements  of  the 
poUcy  declared  on  ;  but  that  it  was  necessary,  in  case  of  any  such 
prior  policy,  that  the  same  should  not  only  be  notified  to  the  com* 
pany,  but  should  be  mentioned  b  or  indorsed  upon  the  policy; 
otherwise  the  insurance  was  to  be  void  and  of  no  effect. 

Under  this  decision,  the  plaintiff.  Carpenter,  having  lost  his  suit, 
fifed  a  btD  on  the  equity  side  of  the  court,  averring  that  in  Decem* 
ber,  1836,  and  December,  1837,  and  at  divers  odier  times,  die 
Providence  Washington  Insurance  Company  had  notice  from 
Wheeler  &  Co.  of  the  insurance  at  the  office  of  the  American 
Instance  Company,  and  that  said  notices  were  given  for  the  pur* 
pose  of  having  the  same  indcnrsed  on  the  policy  at  the  office  of  the 
Providence  Washington  Insurance  Company,  or  otherwise  ae^ 
knowledged  by  them  in  writing.  The  bill  further  averred,  that  it 
was  the  duty  of  said  insurance  company  to  have  indorsed  said  no- 
tice upon  said  policy  at  their  office,  or  to  have  otherwise  acknowl- 
^ged  the  same  m  writing.  The  prayer  of  the  biO  is  recited  m 
the  commencement  of  this  statement. 

The  defendants  filed  an  answ^  and  an  amended  answer.  In 
die  amended  answer,  they  deny  diat  said  policies  of  insurance,  or 
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either  of  tbein,  executed  hf  the  said  American  Insurance  Com- 
panj,  and  bearing  date  the  12th  day  of  December,  A.  D.  ISSG, 
the  I4th  day  of  December,  A.  D.  1837,  and  the  11th  day  of 
December,  A.  D.  1838,  were  notified  to  these  defendants  in  any 
form,  or  that  these  defendants  had  any  knowledge  or  suspicion  of 
the  existence  of  said  policies,  or  either  of  them,  until  long  after 
die  execution,  by  these  defendants,  of  the  policy  of  the  27th  day 
of  September,  A.  D.  1838. 

They  then  aver,  that  they  executed  said  policy  of  the  27tb  of 
September,  A.  D.  1838,  in  entire  ignorance  of  all  said  policies  at 
the  said  American  Insurance  Office,  and  in  the  full  belief  that  the 
said  policy  by  these  def^mdants  was  all  the  insurance  which  the 
aaid  plaintiff  had  on  the  property  insured. 

Tney  object  to  the  admission  of  any  evidence  that  said  policies 
by  the  said  American  Insurance  Company,  of  the  12th  of  De- 
cember, A.  D.  1836,  and  the  14th  of  December,  A.  D.  1837^ 
were  notified  to  these  defendants,  except  the  mention  of  said  poll-- 
cies  in  the  policy  executed  by  these  aefendants,  or  the  indorse- 
ment of  the  same  thereon ;  and  also  object  to  the  admission  of 
any  evidence  that  said  policy  executed  by  the  said  American  In- 
surance Company  on  tne  11th  day  of  December,  A.  D.  1838^ 
was  notified  to  these  defendants,  except  the  indorsement  of  said 
notice  on  said  policy  of  the  27th  of  September,  A.  D.  1838,  or 
an  acknowledgment  by  these  defendants  m  writing  of  such  policy. 

The  answer  then  sets  out  specifically  the  misrepresentation  un- 
der which  the  American  Insurance  Company  had  executed  the 
policies  of  1836,  1837,  and  1838,  and  chums  the  benefit  of  it,  al- 
leging that  if  notice  had  been  given  to  the  defendants  of  these 
Clicies,  their  existence,  coupled  with  the  representations  which 
d  been  made,  would  have  led  the  defendants  to  believe  that  both 
policies  would  have  left  a  sufficient  proportion  of  the  property  at 
the  risk  of  the  owner,  and  consequendy  they  would  have  had  no 
objection  to  executing  the  policy  of  the  27th  of  September,  1838, 
or  to  indorsmg  a  notice  of  the  policy  of  December  11,  1838,  i:^ 
on  their  poUcy. 

The  answer  then  pleads  the  former  verdict  and  judgment  in  bar 

Amongst  other  evidence  taken  in  the  cause  were  the  deposi- 
tions of  Samuel  G.  Wheeler,  a  former  owner  of  half  the  mill, 
Allen  O.  Peck,  secretary  of  the  American  Insurance  Company, 
and  Warren  S.  Greene,  the  secretary  of  the  Providence  Washing- 
ton Insurance  Company  irora  October,  1836,  to  that  time. 

Wheeler  deposed,  uiat  he  caused  insurance  to  be  effected  upon 
the  property  in  December,  1836,  at  the  American  Office  in  Prov- 
idence ;  that  there  was  a  preexisting  policy  in  the  office  of  the 
Providence  Washington  Insurance  Company  ;  that  he  gave  notice, 
by  letter,  to  the  late  president  of  the  latter  company,  Mr.  Jack- 
son, of  the  insurance  effected  in  the  former  about  the  time  when  it 
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was  done,  viz.  in  December,  1636  ;  that  he  had  no  copy  of  the  let-* 
ter ;  that  the  recollection  was  distinctly  on  his  mind  that  he  did 
write  such  a  letter ;  that  he  was  an  agent  for  the  Providence 
Washmeton  Office,  and  well  acquainted  widi  the  terms  and  condi* 
tions  oi  a  policy  of  insurance,  and  of  the  necessity  of  giving  no* 
tice. 

On  his  cross  examination,  he  stated  the  contents  of  the  letter  to 
be  a  notice  of  the  insurance  of  $  6,000  at  the  American  Office, 
with  a  request  that  the  necessary  entry  should  be  made  on  the 
books  of  the  company  ;  that  he  could  find  no  letter  from  Mr* 
Jackson,  in  reply ;  that  he  had  not  any  distinct  reoollectioin  of  hav* 
IOC  received  a  reply  ;  that  he  had  no  business  of  his  own  which  re* 
quired  a  clerk,  and  therefore  employed  none  for  himself ;  that  his 
impression  was,  that  he  put  the  letter  into  the  post-office,  but  could 
not  say  positively ;  and  in  reply  to  an  interrogatory  why  he  did 
not  take  a  copy  of  the  letter  to  Mr.  Jackson,  answered  as  fol« 
lows. 

•Snswer.  **  The  first  reason  is,  which  may  have  operated  on  my 
mind,  that  I  did  not  at  that  time  know  that  it  was  necessary  to  get 
from  the  office  an  acknowledgment  in  writing  that  notice  had  been 
received.  I  supposed  it  only  necessary  to  make  the  coramunica« 
tion  in  the  usual  way.  And  the  other  was,  that  after  I  removed  to 
New  Jersey,  my  correspondence  was  so  limited,  that  I  did  not  al- 
ways take  copies  ;  sometimes  thej  were  copied  by  members  of 
my  family,  sometimes  I  copied  nunutes  only,  and  sometimes  did  n't 
copy  at  all." 

Allen  O.  Peck  being  sworn,  and  shown  the  letter  fi-om  Samuel 
6.  Wheeler  to  him,  dated  December  13th,  1837,  and  a  cop^  of 
Us  reply,  dated  December  14th,  1837  (above  referred  to),  testified, 
that  it  was  the  common  practice  to  carry  letters  of  this  nature  to 
the  Washington  Office ;  that  he  recollected  distincdy  having  an  in* 
terview  with  Mr.  Jackson,  president  of  the  Washington  Insurance 
Company,  upon  die  subject,  at  the  Washington  Office ;  and  that  he 
bad  no  doubt  that  he  did  carry  the  letter  from  Samuel  G.  Wheeler, 
of  December  13th,  1837,  to  the  Washington  Office,  and  show  the 
same  to  Mr  Jackson  ;  but  he  had  no  recollection  of  so  carrying 
said  letter,  or  handing  it  to  Mr.  Jackson  ;  that  his  impression  that 
he  did  carry  said  letter,  and  present  it  to  Mr.  Jackson,  is  derived 
from  the  fact  that  it  was  his  custom  to  communicate  such  informa* 
tion  in  that  way  ;  that  whatever  communicaticm  was  made,  was 
made  to  Mr.  Jackson ;  that  the  representation  referred  to  in  the 
first  letter  of  Samuel  G.  Wheeler  to  the  American  Office,  as  be- 
ing in  the  Washbgton  Office,  was  obtained  by  him  from  the  Wash* 
ington  Office  for  examination ;  that  whatever  communications  were 
made  by  him  were  made  to  Mr.  Jackson,  he  being  the  active  or- 
gan of  the  company  ;  that  he  had  no  doubt  he  did  show  the  letter 
lobresaid  to  Mr  Jackson,  but  that  he  had  no  recollection  of  having 
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done  so,  and  that  the  statement  he  now  makes,  that  he  did  so,  b 
founded  on  the  fact  that  such  was  hb  practice  in  similar  cases ; 
that  Mr.  Jackson  died  in  April,  1838. 

Warren  S.  Greene  deposed  that  there  was  no  record.memoraiK 
dum,  or  notice  on  the  books,  records,  or  papers  of  the  Providence 
Washington  Insurance  Company  of  insurance  on  the  Glencoe  MiU 
by  the  American  Insurance  Company  ;  that  Mr.  Jackson,  late 
president  of  the  office,  died  on  the  18th  of  April,  1838,  having 
been  confined  to  his  bouse  by  sickness  between  two  and  three 
weeks  ;  that  he  was  not  confined  so  as  to  keep  him  away  firom  his 
business  till  his  last  sickness. 

The  complainant  took  the  depositions  of  Joseph  Strong,  Rich- 
ard A.  Reading,  Edward  W.  Laight,  and  Lewis  Phillips,  of  the 
city  of  New  York,  and  Joseph  Balch  and  Charles  W.  Cartwright, 
of  Boston,  as  to  the  usage  and  practice  of  insurance  companies, 
who  testified  that  it  was  not  the  practice  of  their  or  other  offices, 
after  notice  of  a  policy  upon  the  same  property  at  another  office, 
to  require  notice  of  the  renewal  of  such  policy  at  such  other  office. 
To  cross  interrogatories,  these  deponents  replied,  that  notice  should 
be  given  in  the  manner  prescribed  in  the  policy,  and  that  where 
such  notices  were  verbal  they  were  not  sufficient,  unless  some 
memorandum  of  them  was  made  on  the  books  of  the  company  ; 
that  the  practice  of  not  requiring  notice  of  the  renewal  of  other  in* 
surance  was  confined  to  cases  where  the  original  notice  was  given 
in  the  mode  prescribed  in  the  policy. 

At  November  term,  1843,  die  cause  came  on  for  hearing,  upon 
bill,  answer,  and  the  testimony,  when  the  court  decreed  that  the 
bill  should  be  dismissed,  with  costs. 

From  this  decree,  an  appeal  brought  the  case  up  to  this  court. 

The  case  was  submitted  on  prmted  arguments,  by  Mr.  Whipple 
and  Mr,  Woody  for  the  appellant,  and  Mr.  R.  W.  Grunt  and  Mr. 
Sergeantj  for  the  appellees. 

As  the  decision  of  the  court  turned  upon  the  sufficiencv  of  the 
proof  of  the  fact  that  nodce  was  given  to  the  company,  tne  argu- 
ments of  counsel  upon  other  points  are  omitted. 

Mr.  Wkippk,  for  the  appellant,  stated  the  case,  and  then  pro- 
ceeded. 

The  whole  case  (with  the  exception  of  something  about  the 
merits  having  been  tried  at  law)  is  involved  in  the  above  extracts 
from  the  answers,  and  they  present  two  questions.  First,  Is  there 
sufficient  proof  of  the  fact  of  nodce  ?  and,  secondly,  If  there  is, 
will  the  misrepresentadon  at  the  American  Office  have  the  same 
eflfect  as  if  it  had  been  made  at  the  Washington  Office  ?  The  last 
is  in  the  nature  of  a  preliminary  question,  and  endded  to  the  earli- 
est attenuon. 
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(The  argument  upon  this  point  is  omitted.) 

The  great,  and  I  consider  the  only,  question  in  the  case  is  the 
sufficiency  of  the  evidence  to  establish  the  fact  of  notice  to  the 
Washington  Office  previous  to  September,  1838  (the  date  of  the 
last  and  existmg  policy  sought  to  be  reformed) ,  of  the  existence 
of  a  previous  policy  at  the  American  Office  upon  the  same  prop 
erty.  I  say  a  previous  policy  at  the  American  Office,  because 
there  never  was  but  one  policy  at  that  office,  the  policy  of  the  12th 
December,  1836.  No  new  policy  was  ever  effected,  but  that  pol* 
icy,  that  insurance,  was  renewed  on  the  14th  December,  1837,  by 
a  renewal  receipt,  and  again  renewed  m  December,  1838. 

The  refNresentation  of  December,  1836,  extended  to  all  subse- 
quent renewals,  because  it  was  the  same  insurance. 

The  clauses  in  the  policy  now  in  dispute  require  that  notice 
shall  be  given  of  ^^  any  other  insurance"  prior  to  or  subsequent* 
If  notice  had  been  given  to  the  defendants  of  the  policy  at  the 
American  Office  of  the  12th  December,  1836,  and  indorsed  upon 
the  poUcy  of  the  defmdants,  it  would  be  a  strained  construction  of 
tbe  words  ^^  any  other  insurance,"  to  extend  them  to  subsequent 
renewals  of  the  same  policy.  Without  any  previous  knowledge 
of  their  opinions  or  practice,  the  plaintiff  has  taken  the  depositions 
of  the  most  experienced  underwriters  in  Boston  and  New  York. 

The  interrogatories  propounded  are  in  page  70  of  the  record* 
By  tbe  answers  of  Joseph  Balch  and  Charles  W.  Cartwright,  it 
appears,  1st,  that  notices  are  usually  verbal ;  2d,  that  it  is  tbe 
practice  for  the  office  to  note  the  notice  on  the  margin  of  the  pol- 
icy ;  3d,  that  it  has  not  been  the  practice  to  require  notice  of  the 
renewals  of  policies. 

By  the  depositions  of  Strong,  Phillips,  Reading,  and  Laight,  it 
appears,  1  st,  that  notices  are  usually  verbal ;  2d,  diat  it  is  consid- 
ered the^duty  of  the  office  either  to  reject  the  proposition  and  can- 
cel the  policy,  or  to  make  the  indorsement  on  the  books  of  the 
company  or  on  the  policy  ;  3d,  that  it  is  not  the  practice  in  New 
York  to  require  notice  of  a  renewal. 

It  further  appears  by  the  depositions,  that  it  is  not  the  practice  in 
New  York  or  Boston  to  make  such  a  defence,  unless  in  cases  of  a 
well  grounded  belief  that  fraud  has  been  practised. 

The  defendants  have  not  attempted  to  establish  any  different 
practice  or  usage  in  Providence.  Here,  as  everywhere  else,  these 
notices  are  usually  verbal. 

Mr.  Reading  says,  —  ^^  When  notice  is  given  of  another  policy, 
we  receive  or  reject  it.  If  we  reject  it,  we  cancel  our  own  pohcy. 
If  we  accept  it,  we  require  no  notice  of  the  renewal." 

I  have  referred  to  the  answers  to  the  cross  interrogatories  by 
tbe  defendants.  The  answers  to  the  direct  interrogatories  are 
equally  strong  and  conclusive. 

The  prayer  of  our  bill  is  for  a  ^^  decree  compelling  said  com- 
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pany  to  indcnrse  said  notice  on  said  policy,  or  otherwise  acluiowl* 
edge  the  saiae  in  writbg,  according  to  the  tenns  of  their  policy,  as 
they  bng  since  ought  to  have  done,"  &c. 

in  the  first  place,  it  is  not-  a  bill  to  reform  a  written  mstrument. 
We  do  not  ask  that  one  line  or  one  letter  of  the  policy  of  Septenn 
her,  1838,  should  he  altered,  or  differently  interpreted  from  the 
usual  meaning  of  the  words.  We  do  not  say  that  something  was 
omitted  which  ought  to  have  been  inserted,  or  something  inserted 
which  should  have  been  omitted.  The  policy  reads  as  both  par^ 
ties  supposed  it  read,  and  means  what  both  supposed  it  meant.  No 
accident  or  mistake  has  prevented  the  exact  meaning  and  intention 
of  both  the  parties  from  being  fully  and  fairly  expressed. 

In  bills  for  reforvning  written  instruments,  the  proof  is  required 
to  be  much  stronger  than  in  ordinary  cases,  beciMise  there  is  always 
a  presimiption,  a  very  strong  presumption,  that  an  insurument 
which  has  received  the  examination  and  scrutiny  of  both  the  parties 
fairly  embodies  the  meaning,  and  the  whole  meaning,  of  both  the 
parties.  In  cases  of  this  sort,  says  Mr.  Justice  Story,  in  his  Com- 
mentaries on  Equity,  vol.  1,  pages  168  and  169,  the  rule  is,  that 
the  fact  must  be  ^^  cleariy  made  out  by  satisfactory  proofs."  Re* 
lief  will  be  refused,  says  the,  same  learned  writer,  ^^  whenever  tb# 
evidence  is  loose>  equivocal,  or  c<Hitradictory,  or  is  in  its  texture 
open  to  doubt,  or  to  opposmg  presumptions." 

These  and  other  rules  of  construction  laid  down  by  the  same 
learned  writer  are  all  founded  in  great  eood  sense,  and  illustrate 
most  fully  the  wisdom  of  this  branch  of  the  law.  As  you  increase 
the  presumptions  against  the  relief  sought,  you  increase  the  neces* 
sity  for  proof  strong  enough  to  dvercome  them,  just  as  a  head  wind 
and  tide  require  more  nerve  and  vigor  at  the  oar. 

Every  case  cited  by  the  author  in  relation  to  insurance  were  at* 
tempts  to  alter  the  original  policy.  Every  bill  to  reform  a  writ- 
ten instrument  or  contract  is  a  bill  to  alter  the  contract.  But  the 
present  is  more  like  a  bill  for  the  specific  execution  of  a  contract. 
It  goes  not  behind,  but  in  front  of,  the  contract.  It  requires  a  party 
to  fulfil  what  he  agreed  to  fulfil  in  this  very  contract.  The  com- 
pany agreed  that,  upon  receiving  notice  of  any  other  insurance, 
the^  would  assent  or  dissent.  If  the  former,  that  they  would  enter 
then*  assent  upon  the  policy  or  in  some  other  writing.  If  they  dis- 
sented, that  they  would  notify  us  and  cancel  their  policy.  Instead 
of  undoing  what  has  been  done,  the  object  of  our  bill  is  to  compd 
die  other  party  to  do  what  he  has  left  undone.  He  has  contracted 
to  do  certain  things  upon  oiur  giving  a  certain  notice.  The  con- 
tract specifies  no  form  of  the  notice.  It  may  be  in  writing  or  ¥^r- 
ImJ.  It  may  be  formal  or  informal.  All  that  the  underwriters  re- 
quire is,  that  in  case  of  any  prior  or  subsequent  insurance,  the  in* 
siured  will  let  them  know  it. 

It  is  like  all  other  liabilities  depending  upon  notice,  —  the  liabil- 
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hy  of  an  indorser  or  other  surety  in  special  cases,  —  like  all  odier 
liabilities,  throughout  the  whole  rai^e  of  human  transactions,  whicli 
are  dependent  upon  the  happening  of  some  contingeDcy.  When 
the  ordinary  evidence  is  given  and  not  contradicted,  the  evidence 
which  is  usually  given  of  such  contingency,  the  liability  becomes 
fixed,  unless  that  proof  is  opposed  by  counter  proof.  I  say  counter 
proof,  because,  unlike  the  bill  to  reform  a  written  agreement,  there 
are  no  counter  presumptions.  Giving  notice  is  an  act  in  pais. 
The  law  neither  presumes  that  it  was  or  was  not  given. 

Many  a  poor  wretch  has  swung  upon  the  gallows  without  half 
the  evidence  that  we  have  presented.  Many  and  many  a  convic- 
tion has  been  had,  directly  against  the  legal  presumption  of  inno- 
eence,  upon  evidence  not  half  as  precise  and  direct,  nor  proceeding 
from  men  of  half  the  character  and  mtelligence. 

I  do  not  perceive  why  this  office,  with  so  many  years'  premiums 
in  their  pockets,  paid  by  my  unfortunate  client,  should  be  entitled 
to  stronger  evidence  than  is  usually  given  of  such  facts. 

This  brings  us  to  the  quesdon  of  the  evidence  itself.  The  party 
who  gave  the  notice  was  Samuel  G.  Wheeler,  who  became  a  pur* 
chaser  in  October,  1836,  and  parted  with  all  his  interest  in  the 

Eroperty  on  the  6th  of  December,  1837.  On  that  day  he  conveyed 
is  moiety  to  Jeremiah  Carpenter,  the  present  plaintiff.  The  poU- 
cy  at  the  American  Office  was  effected  by  Wheeler  on  the  12th  day 
of  December,  1836. 

In  the  first  place,  then,  it  must  be  admitted  that  Samuel  G. 
Wheeler  was  aware  of  the  necessity  of  giving  notice,  and  that  he 
bad  no  design  to  conceal  the  existence  of  the  policy  at  the  Ameri* 
can  Office.  In  both  his  depositions,  he  states  that  he  then  was  and 
for  a  long  time  had  been  the  agent  of  the  Washington  Office  to 
procure  policies  for  them  in  New  York  and  elsewhere. 

This  agency  is  admitted,  consequently  hb  knowledge  of  the  ne* 
cessity  of  notice  is  admitted. 

In  the  second  place,  he  had  no  design  to  conceal  the  second 
policy,  for  in  his  first  applicadon  to  the  Am^can  Office  (see  his 
tetter  of  14th  November,  1836,  and  letter  of  Thornton  in  reply), 
he  refers  Mr.  Thornton  to  the  Washington  Office  for  a  description 
of  the  property.  Mr.  Thornton  in  his  reply  says,  —  *'  The  survey  at 
the  Washington  Office  was  examined."  It  would  be  preposterous, 
after  this,  to  pretend  that  Wheeler  did  not  intend  to  give  nodce  of 
the  second  policy.  Had  he  intended  a  fraudulent  concealment  of 
an  over  insurance,  he  would  have  applied  to  an  insurance  office  in 
a  remote  State,  and  not  under  the  very  eye  of  the  defendants,  refer«> 
ring  to  them  for  informadon. 

Two  facts,  then,  must  be  admitted ;  1st,  that  Wheeler  knew  of  the 
necessity  of  giving  notice,  and  that  he  intended  to  give  it.  Ac* 
cordingly  we  find  the  positive  testimony  of  Wheeler, — 
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^^  I  gave  a  notice,  by  letter,  to  the  late  president»  Mr.  Jacksooy 
about  the  time  the  insurance  was  effected,  m  December,  1836«'' 

And  again:  — 

'^  The  recollection  is  distincdy  on  my  mind  at  the  present  mo- 
ment that  I  did  write  such  a  letter." 

In  his  cross  examination  he  says,«- 

^'  It  was  a  notice  of  the  insurance  of  ^6,000  at  the  American 
Office,  with  a  request  that  the  necessary  entry  should  be  made  oa 
the  books  of  the  company."  ^^  My  impression  is,  that  I  put  the 
letter  into  the  post-office  myself." 

But  this  is  not  all.  On  the  13th  of  December,  1837,  he  wrote 
to  the  American  Office  that  he  had  sold  his  half  of  the  mill  to 
Jeremiah  Carpenter,  and  requested  a  renewal  receipt  to  him.  He 
also  says,  — 

^^  There  is  insurance  on  this  mill  at  Providence  Washington  In- 
surance Company  for  $  15,000.  Will  you  be  so  kind  as  to  notify 
them  of  the  cnange  of  owners,  and  when  you  write  to  Mr.  Carpen- 
ter state  to  him  that  you  have  dcme  so." 

On  the  day  succeeding,  the  secretary  of  the  American  Office 
wrote  to  Carpenter,  that 

^^  I  have  notified  the  Providence  Washington  Insurance  Com- 
pany that  Mr.  Wheeler  has  disposed  of  his  interest  to  you,  of 
which  they  have  made  record.  This  company  have  made  a  sim- 
ilar record." 

It  seems  that,  out  of  greater  caution,  Wheeler,  on  the  same  day^ 
13tb  December,  1837,  wrote  a  similar  letter  to  the  Washington 
Company. 

Mr.  Allen  O.  Peck,  secretary  of  the  American  Insurance  Com- 
pany, swears, — 

^^  That  it  was  the  common  practice  to  carry  letters  of  this  na- 
ture to  the  Washington  Office  ;  that  he  recollected  distinctly  hav- 
ing an  interview  with  Mr.  Jackson,  president  of  the  Washington 
Insurance  Company,  upon  this  subject,  at  the  Washington  Office  ; 
and  that  he  had  no  doubt  that  he  did  carry  the  letter  from  Saranel 
G.  Wheeler,  of  December  13th,  1837,  to  the  Washington  Office, 
and  show  the  same  to  Mr.  Jackson ;  that  his  impression  that  he 
did  carry  the  letter  and  show  it  to  Mr.  Jackson  is  derived  from 
the  fact  that  it  was  his  custom  to  communicate  such  information  in 
that  way  ;  that  whatever  communication  was  made,  was  made  to 
Mr.  Jackson." 

He  again  repeats,  at  the  close  of  his  deposition,— 

•^  That  he  had  no  doubt  he  did  show  the  letter  to  Mr.  Jackson^ 
but  that  he  had  no  recollection  of  having  done  so." 

It  seems,  also,  that  Mr.  Peck  was  the  man  who  went  to  the 
Washington  Office  in  November,  1836,  to  obtain  the  repres^ita* 
tion  of  the  property,  and  that  he  borrowed  it  for  the  use  of  the 
American  Office. 
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Upon  this  proof,  can  there  be  any  reasonable  dotibt  that  notice 
was  given? 

Wheeler  swears  to  the  fact  unhesitatingly.  His  whole  snbse- 
^lent  condact  was  based  upon  the  belief  that  notice  had  been 
^en.  It  is  certain  that  be  intended  to  gire  notice,  for  he 
referred  the  American  Office  to  the  representation  of  the  property 
at  the  Washington  Office,  in  December,  1836.  His  testimony 
is  not  only  unimpeached,  but  h  is  not  even  brought  into  question. 

Then  it  fa  also  certain,  that  Wheeler  wrote  the  letter  of  the  13th 
of  December,  1837,  requesting  the  secretary  of  the  American 
Office  to  notify  the  Washington  Office  of  the  change  of  owners. 
It  is  equally  certain  that  Mr.  Peck,  then  a  clerk  in.  the  American 
OScBy  did  go  to  the  other  office,  and  did  have  an  interview  with 
Mr.  Jackson  upon  that  subject.  He  swears  that  he  recollects  the 
mterview  distincdy.  Suppose  he  had  stopped  here,  would  not  the 
evidence  of  notice  have  been  sufficient  f  Was  it  ever  known  that  an 
officer  of  one  office  went  to  another  to  give  notice  of  a  change  of 
•wners,  unless  there  were  policies  upon  the  same  property  in 
both }  Mr.  Peck  swears  that  he  very  often  went  upon  such  er- 
rands, but  he  does  not  swear  to  an  instance  unless  both  offices  were 
i5K)n  the  same  property. 

But  Mr.  Peck  goes  further,  and  swears  that  he  has  no  doubt 
dm  he  read  or  showed  the  letter  to  Mr.  Jackson,  because  such 
was  the  custom,  such  hfa  practice.  Mr.  Peck  must  mean  that 
SQch  was  hfa  invariable  custom ;  for  if  he  sometimes  showed  the 
letter  and  sometimes  kept  it  back,  he  could  not  swear  that,  he  had 
no  doubt  m  relation  to  the  fact  m  thfa  particular  case.  Do  we  not 
all  know  diat  it  fa  an  invariable  custom  ?  When  mercantile  in- 
fi^rmation  fa  requested  to  be  communicated  to  others,  and  the  per- 
son receivmg  that  information  takes  the  letter  with  him  for  the  sole 
purpose  of  conununicadon,  and  carries  it,  not  in  his  pocket-book,  but 
m  &s  hand,  are  we  to  suppose  that  he  would  depart  from  an  estab* 
Eshed  custom,  and  neither  read  or  show  the  letter  ? 

It  must  be  rernembered  that  all  the  other  statements  or  facts  are 
eertam.  That  he  did  go  there  is  certain,  because  the  contempo* 
raneoos  correspondence  shows  it.  That  he  had  no  other  business 
there,  that  he  started  with  this  letter  in  his  hand,  that  he  had  an 
mterview  with  Mr.  Jackson  upon  this  business,  is  all  certain  ;  that 
is,  it  is  legally  certain.  It  fa  sworn  to  by  an  honest  and  disinterested 
witness,  whom  no  man  has  yet  doubted. 

The  court  will  observe  that  Wheeler,  in  his  letter  to  the  Amer- 
ican Office,  of  the  13th  of  December,  1837,  does  not  request  the 
secretary  to  give  notice  to  die  Washington  Office  of  the  existence 
of  a  policy  at  the  American  Office.  He  acted,  in  December, 
1837,  upon  the  belief  that  he  had  given  that  notice  m  December, 
1836.  His  not  giving  that  notice  a  second  time  is  a  confirmation 
rf  hfa  testimoiqr  that  he  did  give  it  m  1836,  becatise  be  must  hare 
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known  that  the  fact  of  an  officer  of  the  American  Office  (who  had 
been  there  before  for  a  statement  of  the  property)  going  to  notify  « 
change  of  owners  would  necessarily  imply  that  there  was  a  poUcy 
at  the  Am^can  Office.  This  silence  about  the  American  policj 
proves  that  Wheeler,  in  December,  1837,  had  no  doubt  that  he 
nad  given  notice  in  1836,  because  this  was  bdbre  any  dispute  was 
apprehended. 

When  the  loss  took  place,  in  April,  1839,  Carpenter  had  no 
doubt  that  notice  had  bera  given  of  tne  American  policy,  for  in  his 
preliminary  proof  forwarded  to  the  Washington  Office,  he  states 
that  the  properQr  was  insured  by  both  offices. 

It  will  be  remembered  that  the  letter  of  the  13th  of  December, 
1837,  which  Peck  carried  in  his  hand  to  the  Washington  Office 
and  showed  to  Mr.  Jackson,  contained  the  statement  of  the  policy 
at  the  American  Office. 

How  is  this  evidence  met  ? 

The  answer  is  not  evidence  for  the  respondents. 

The  testimony  of  a  sbgle  witness  prevails  against  the  denial 
of  an  answer  sworn  to  only  by  a  defendant  who  has  no  personal 
knowledge  of  the  facts.  Combs  v.  Boswell,  1  Dana,  474  ;  3  £q. 
Dig.  385'-388  ;  Pennington  v.  Gittings,  2  Gill  &  Johns.  208  ; 
Clark  V.  Van  Riemsdyk,  9  Cranch,  153  ;  Knickerbacker  v.  Har* 
ris,  1  Paige's  Ch.  Rep.  209. 

The  answer,  then,  b  most  clearly  no  evidence  for  the  defendants. 
« It  purports  to  be  the  answer  of  the  Providence  Washington  Insur- 
ance Company.  The  first  answer  states  that  these  defendants  an* 
swer  and  say,  ^^  They  never  had  any  notice  m  any  form  "  of  the 
tbree  policies  of  December,  1836, 1837,  and  1838,  at  the  American 
Office. 

"  That  the  policy  of  the  27th  of  September,  1838,  was  exe- 
cuted by  these  defendants  in  entire  ignorance  of  said  policy,  and 
of  the  renewal  thereof,  executed  by  the  said  American  Insurance 
Company.'* 

In  the  amended  answer,  they  deny  that  the  policies  at  the 
American  Office  ^^  were  notified  to  these  defendants  in  any  form^ 
or  that  these  defendants  had  any  knowledge  or  suspicion  of  the  ex- 
istence of  said  policies,  until  long  after  the  execution,  by  these  de- 
fendants, of  the  policy  of  the  27^  of  September,  1838." 

This  amended  answer  was  sworn  ta  on  the  7th  of  November, 
1843. 

They  do  not  say,  *^  undl  long  after  the  loss  in  April,  1839,"  but 
long  after  September,  1838 ;  and  before  April,  1839,  they  had  no- 
tice of  these  policies  at  the  American  Office.  Then  these  di- 
rectors, this  company,  or  some  of  them,  admit  that  before  the  loss 
th^  had  notice  of  the  policy  at  the  American  Office. 

From  whom  did  this  notice  proceed  ?  At  what  time  f  What 
was  the  notice  ta  these  defendants  ?    Did  some  one  of  their  own 
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company  tell  them  that  notice  had  been  giren  by  Mr.  Peek  to  Mr. 
Jackson,  in  December,  1837  ? 

Did  not  the  notice,  which  by  their  answer  they  acknowledge  th^ 
received  before  the  loss,  refer  back  to  1837?  Did  it  not  proceed 
from  the  agencies  which  we  had  established  ?  From  the  Amencan 
Office,  or  some  of  its  officers  ?  If  it  proceeded  from  the  agents, 
it  proceeded  from  us.  Why  keep  back  the  time  and  the  soured 
and  the  extent  of  this  information  ?  If  a  disclosure  of  the  whole 
truth  would  not  have  bjured  th^ir  case,  they  would  have  disclosed 
the  whole. 

But  the  amended  answer  states  that  they  had  no  knowledge  or 
suspicion  of  the  policies  at  the  American  Office,  until  long  after 
September,  1838. 

if  such  be  the  fact,  it  establishes  one  very  important  poott  in  the 
case.  It  proves  that  Mr.  Jackson  was  not  in  the  habit  of  com* 
municadng  all  the  transactions  of  the  office,  however  material  to 
the  interests  of  the  whole.  If  they  had  no  suspicion  of  policies 
at  the  American  Office,  they  remained  in  entire  ignorance  of  the 
fact,  that  m  November,  1836,  the  clerk  (Mr.  Peck,  at  that  time) 
went  to  the  Washington  Office,  at  Wheeler^s  request,  and  borrowed 
the  representation  of  the  property  made  to  the  Washington  Office 
by  Egbert  Reed  &  Company,  in  September,  1835. 

Mr.  Peck  returned  that  representation.  They  were  ignorant  of 
that  also.  Mr.  Jackson  knew  of  this.  Mr.  Greene,  the  witness, 
knew  of  this,  for  he  was  the  secretary  at  the  time,  and  probably 
delivered  the  paper.  He  does  not  swear  that  he  had  no  suspicion 
of  a  policy  at  the  other  office  until  September,  1838.  But  this 
answer  shows  that  none  of  the  other  members  of  the  company 
knew  of  it. 

So  far  as  the  answers  go,  they  confirm  the  testimony  of  the 
plaintiffs. 

The  only  testimony  on  the  part  of  the  defendants  is  fiHed  widi 
the  same  tendency, 

Mr.  Greene  was  the  secretary  of  the  office  from  October,  1836, 
down  to  the  time  of  giving  his  deposition. 

He  swears  that  there  was  no  letter  on  file  from  Wheeler  giving 
this  notice,  and  no  copy  of  any  answer  to  it ;  and  that  it  was  the 
usage  to  file  and  preserve  the  letters  and  copies  of  the  answers. 

Dabney  swears  that  such  was  the  practice  at  a  preceding  period. 

The  tendency  of  the  evidence  is  to  lessen  the  weight  of  WheeV- 
er's  deposition.  It  creates  a  counter  presumption ;  how  strong 
the  court  will  judge. 

But  what  is  very  important  is,  that  Peck's  testimony  has  been 
long  known  to  the  defendants.  He  was  sworn  as  a  witness  npon 
the  trial  at  law.  Greene  was  subsequently  called,  and  from  thai 
day  to  this  they  have  never  asked  Greene  whether  he  was  present 
when  Peck  carried  Wheeler's  letter  to  Mr.  Jackson.     The  sec* 
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retary  is  usually  at  the  office  from  the  time  of  opening  to  the  timo 
of  closing  its  doors.  Peck  was  there  the  13th  of  December, 
1837. 

Not  a  question  b  put  to  Mr.  Greene  in  relation  to  this  fact. 
He  is  not  asked  when  he  first  knew  of  the  policy  at  the  Americao 
Office.  If  it  was  important  for  the  new  president,  Mr.  Dorr,  who 
was  elected  in  May,  1838,  to  state  that  neither  he  nor  the  com- 
pany ever  knew  or  suspected  the  existence  of  these  American 
policies  until  long  after  September,  1838,  how  much  more  im- 
portant was  it  to  them  that  the  secretary  never  suspected  their  ex- 
istence at  a  long  anterior  period  ;  the  man  whose  ignorance  of 
their  existence  would  have  established  a  most  formidable  presump- 
tion against  the  plaintiff. 

He  says  nothing  about  either  of  Peck's  three  visits  upon  this 
very  busmess.  In  the  first  place  he  went  for  the  representatioo^ 
in  November,  1836.  The  paper  was  in  Greene's  possession,  for 
he  was  the  secretary.  He  obtained  it,  no  doubt,  from  Greene. 
He  returned  it  to  Greene.  He  had  a  conversation  the  next  year, 
during  business  hours,  when  Greene  must  be  presuped  to  have 
been  present. 

Tbd  defendants  long  since  must  have  seen  that  Peck's  testimony 
was  upon  a  vital  point  of  the  case.  They  are  at  great  pains  to 
establish  the  ignorance  of  Mr.  Dorr,  who  had  no  connection  with 
the  office  at  that  period ;  so  great  that  Mr.  Dorr  swears  for  himself 
and  the  company,  in  his  first  answer,  that  he  never  suspected  the 
existence  oi  these  policies ;  and  in  the  second,  that  he  did  not 
suspect  their  existence  until  long  after  September,  1838  ;  and  al- 
thoiigh  their  swearing,  which  is  not  evidence,  is  deemed  so  veiy 
important,  yet  the  swearing  of  the  man  who  was  a  competent  wit- 
ness, and  most  likely  to  have  heard  of  the  fact,  had  notice  been 
piven,  is  deemed  of  so  very  little  moment,  that  not  a  single  questioo 
IS  put  to  him  iqxm  the  subject ! 

He  has  been  called  three  times  as  a  witness,  once  upon  the  trial 
at  law,  in  November,  1839 ;  once  upon  this  bill,  on  the  11th  of 
November,  1843,  when  he  was  asked,  whether  there  was  any  entry 
of  notice  upon  the  books  of  their  office ;  and  again,  as  late  as  tlie 
I6th  of  January,  1844. 

Upon  neither  of  these  occasions  have  the  defendants  hazarded 
tile  questicm,  what  passed  between  Mr.  Peck  and  Mr.  Jackson, 
nor  die  question,  when  he  first  knew  of  the  policies  at  the  Ameri- 
can Office.  He  was  their  witness,  and  they  asked  such  questions 
only  as  would  elicit  favorable  answers. 

To  be  brief,  then,  in  the  mere  opening  of  this  important  case,  we 
do  say,  and  say  earnestly,  that  the  answers  and  testimony  of  the 
defendants  go  strongly  to  confirm  the  testimony  of  Peck. 

Our  claim  to  the  entry  of  this  notice  upon  the  policy,  together 
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with  a  claim  for  rdief  under  this  bill,  will  be  more  properly  en* 
forced  in  the  closing  argument. 

•  We  suppose  the  real  truth  of  the  case  to  be,  that  it  was  whoUy 
and  entireij  owing  to  the  neglect  of  Mr.  Jackson  that  the* entry 
was  not  inade  in  the  books  of  the  company.  In  December^ 
1837,  he  had  reached  an  advanced  age.  Though  he  did  not 
wholly  retire  from  business  until  March,  1838,  yet  it  is  well  known 
Aat  he  had  been  out  of  health  for  a  long  pmod,  and  consequently 
more  indifferent  to  all  business  concerns.  Had  Mr.  Jackson  been 
Hving  and  in  health  in  September,  1888,  when  the  policy  was  re* 
newed,  some  entry  would  have  been  made.  When  he  received 
notice,  he  probably  deferred  any  action  upon  it  until  more  informa- 
tion was  obtained.  The  renewal  of  the  policy  found  a  new  presw 
dent,  and  the  company  took  a  new  premium  for  another  year^ 
with  notice  of  a  policy  at  another  oflke.  Can  this  be  pei^ 
nutted  } 

Mr.  R.  W*  Grunt  and  Mr*  Sergtantj  for  the  appellees. 

The  bill  charges,  ^'  that  in  the  month  of  December,  A.  D» 
1836,  and  in  the  month  of  December,  1837,  and  at  divers  other 
times,  the  said  Providence  Washington  Insurance  Company  had 
notice  of  the  said  insurance  at  the  office  of  said  American  Insur* 
ance  Company,  and  that  said  notices  were  given  for  the  purpose 
of  having  the  same  indorsed  on  the  policy  at  the  office  of  the 
ttid  Washington  Insurance  Company,  or  odierwise  acknowledged 
by  them  in  writing." 

The  defendants  deny  that  they  have  received  notice  of  these 
policies  m  any  form,  either  by  writing  or  parol ;  and  we  will  pro* 
ceed,  in  the  first  place,  to  consider  this  question  upon  the  evidence 
which  is  in  the  cause,  assuming,  for  the  purposes  of  the  present  ar* 
gnxnent,  that  this  evidence  is  admisnble^;  and  not  now  inquirmg 
whetber,  even  if  it  were  proved,  it  constitutes  a  ground  of  equity 
iqpon  which  this  court  can  proceed. 

The  only  evidence  in  the  cause  to  prove  notice  of  the  policy  of 
December,  1836,  is  the  deposition  of  S.  G*  Wheeler.  The  r^ 
port  of  his  testimony,  contained  in  the  bill  of  exceptions,  is  not 
evidence  in  the  present  suit. 

He  states  in  answer  to  the  fourth  direct  interrogatory,  —  ^*  T 
gave  a  notice  by  letter  to  the  late  president,  Mr.  Jackson,  about 
the  time  the  insurance  was  effected  at  the  Ammcan  Office,  b  De* 
cember,  1836." 

In  answer  to  the  ninth  cross  interrogatory,  —  *^  Did  you  put  said 
letter  m  the  post-office  yourself,  or  send  it  by  some  third  person  ?  ^ 
—  he  says,  ^^  My  impression  is,  that  I  putit  in  the  post-office  my* 
self,  but  I  cannot  say  positively." 

This  evidence  totally  fails  to  prove  even  that  a  ktler  was  depoe* 
ited  in  the  post-office.     The  witness  says,  m  terms,  that  he  can- 
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not  say  positively  tbtt  he  did  pot  it  in  the  post'Kiffiee,  though  him 
impression  is  that  he  did  so. 

Suppose  these  defendants  were  sued  as  the  indoners  of  a  prom- 
iesory  note,  and  thd  defence  was  warn  of  notice.  The  rule  a 
such  cases  is  not,  that  die  holder  of  tbe  note  is  bound,  at  ali 
events,  to  give  notice  to  the  indorser,  but  he  must  use  reasonable 
diligence  to  do  so ;  and  if,  notwithstanding  reasonable  diligeaoe, 
tfie  indorser  does  not  receive  the  notice,  that  is  his  misfortnae,  and 
eonstitutes  no  defence  against  the  note.  It  has  according  been 
decided,  that  if  the  holder  put  a  letter  m  the  post-office  at  the 
poper  time,  and  properly  directed,  giving  the  indorser  notice,  this 
IS  enough,  although  the  letter  may  never  be  received.  But  dm 
deposition  of  Wheeler  does  not  bring  tbe  case  even  vrithin  this  rule. 
Tne  deposit  of  tbe  letter  in  tbe  post-office  is  not  nroved.  The 
witness  merely  gives  a  loose  impression,  six  years  after  tbe  date  of 
the  transaction,  and  after  the  loss  has  happened. 

By  the  clause  in  the  policy  of  the  defendants,  reauiring  notice 
of  prior  and  subsequent  insurance,  the  insured  is  Dound  at  all 
events  to  give  notice  to  the  defendants,  and  to  bring  it  home  to 
their  knowledge.  Whether  any  other  evidence  except  that  agreed 
upon  in  the  poHcy  can  be  received,  that  is,  whether  the  contract 
can  be  altered  from  its  own  express  terms,  so  as  to  make  it  a  dtf^ 
ferent  contract  from  the  one  expressly  agreed  upon>  is  another 
question,  to  be  considered  hereafter  ;  but  assmnii^  for  tbe  present 
that  the  evidence  is  admissible,  it  must  nevertheless  prove  actual  not^ 
tice  brought  home  to  the  defendants.  And  in  a  case  where  tbe 
parties  have  agreed  in  ^e  policy  upon  written  evidence  as  the  only 
proof  of  notice,  tbe  court,  if  Jiiey  were  to  admit  parol  proof  at 
aH,  would  at  least  require  that  this  proof  should  be  clear  uid  poei* 
tive.  Even  if  the  deposit  of  the  letter  in  the  post-office  bad  oeeB 
proved  beyond  all  doubt,  it  would  only  have  fiimished  a  presusqi* 
tion  of  its  receipt  by  the  defendants,  ImUe  to  be  rebutted  by  ooubi^ 
ter  proof.  In  the  case  of  a  note  or  bill,  tbe  party  is  only  required 
to  use  due  diligence,  which  is  defined  by  law.  But  here,  by  his 
own  express  agreement,  he  is  to  give  the  notice,  so  that  the  nnder^ 
tnrtter  may  act  upon  it.  And  it  is  most  clev,  that  nodnng  is  no-> 
tice,  according  to  the  policy,  which  does  not  ao  readi  the  insurer 
that  he  can  give  it  an  answer.  To  send  a  notice  is  not  enough. 
No  diligence  is  enough.  The  contract  is  not  to  use  diligenoe,  but 
to  give  the  notice  effectually.  If  a  hundred  notices  were  sent,  and 
no  one  of  them  reached  the  insurer,  the  case  of  the  policy  woidd 
Hot  be  made  out. 

There  are  mannr  circtnnstnices  comiected  with  tUs  letter,  wtick 
show  that  Mr.  Wheeler  must  be  mists^en  in  supposing  that  he 
wrote  it. 

No  copy  of  It  was  taken.  The  counsel  for  the  plaintiff  says 
Wheeler  was  fiilly  aware  of  the  importance  d*  this  notice,  and 
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detennined  to  give  k.  In  answer  to^the  seventh  direct  inter* 
n^atoiy,  he  says  :  —  '^  After  retiring  from  busmess,  in  August, 
I8S6,  and  removing  from  New  York  to  New  Jersey,  I  did  not  al« 
wajrs  take  copies  of  my  letters.  I  would  sometimes  take  cofnes 
of  the  leadij^  points  ;  and  at  other  times  did  nH  take  copies  at 

Here  was  a  letter  involvmg  the  safety  of  a  policy  for  $  IdyOOO 
of  property,  of  the  importance  of  which,  it  is  said,  he  was  fully  aware. 
It  must  necessarily  have  been  brief,  not  more  than  two  or  three  Imes. 
One  would  suppose  that  Mr.  Wheeler  would,  at  least,  have  taken  a 
eopy  of  the  leading  points  of  so  important  a  communication.  When 
in  business  in  New  York,  he  says  he  had  a  clerk  who  always  copied 
bis  letters,  and  when  in  New  Jersey  he  had  no  regular  clerk  foi 
himself.  This  witness  is  a  shrewd  busmess  man,  accustomed  to 
basiness  correspondence,  aware  of  the  importance  of  preservii^ 
copies  of  his  letters,  and  was  in  the  habit  ot  taking  copies  of  some 
of  his  letters  at  the  time  he  says  he  wrote  this. 

Of  this  brief  but  important  letter,  it  seems,  he  did  not  think  it 
worth  while  to  take  a  copy  himself,  or  even  minutes,  or  to  request 
any  one  of  his  family  to  do  so  for  him. 

By  the  twentieth  cross  interrogatory,  he  is  asked  why  he  did  not 
take  a  copy  of  this  letter,  being  the  same  question  which  had  been 
put  by  the  seventh  direct  interrogatory. 

He  says,  in  answer  :  —  ^*  The  first  reason  is,  which  may  have 
operated  on  my  mind,  that  I  did  not,  at  the  time,  know  that  it  was 
necessary  to  get  from  the  office  an  acknowledgment  in  writing} 
that  notiee  had  been  received ;  I  supposed  it  only  necessary  to 
make  die  communication  in  the  usual  way."  How  can  this  be  2 
The  same  clause  in  the  policy,  which  requires  the  notice,  pre- 
scribes the  mode  in  which  it  is  to  be  acknowledged.  This  reas<^ 
was  discovered  between  the  time  of  answ^rmg  die  direct  and  the 
cross  interrogatory.  In  the  policy  at  the  American  Office,  th^ 
Washington  Office  policy  is  mentioned,  m  strict  conformity  to  the 
provision  of  the  American  Office  policy,  which  is  similar  to  the 
provision  in  the  Washington  Office  policy. 

But  aside  from  this,  Wheeler  knew  that  notice  was  at  least  im« 
portant,  whedier  acknowledged  in  writing  or  not,  and  would  he  not 
have  preserved  so  impc^ant  a  piece  of  evidence  of  the  fact  of  no* 
tice  as  a  copy  of  the  letter  containing  it  ? 

Agam,  he  rec^ved  no  letter  from  Mr.  Jackson  in  reply. 

Why  did  he  not  write  agam  ?  He  knew  that  such  a  letter,  if 
received,  would  be  answered  by  the  Washington  Office,  according 
to  their  invariable  practice  ?  Again,  why  did  he  not  inquire  of 
Mr.  Jackson,  the  president  of  the  company,  about  this  letter  when 
be  next  saw  him  ? 

The  papers  m  the  case  show,  that  Wheeler  was  a  man  of  un- 
uaual  caution  and  care  in  business.     The  changes  of  property  woe 
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aS  prompdj  and  duty  notified  to  both*  offices.  The  sale  of  fait 
half  of  the  mfll  to  the  present  plamtiff,  Carpenter,  was  notified  to 
the  Washington  Office  oy  letter,  dated  December  13, 1837.  Not 
satisfied  with  this,  which  was  the  usual  mode,  he  on  the  same  day, 
in  a  letter  to  A.  O.  Peck,  notifyingthe  American  (Mice  of  the  same 
sale,  requests  Peck  to  notify  die  Washington  Office  of  the  change 
of  owners,  and  when  he  wrote  to  Carpenter,  to  inform  him  that  he 
had  done  so.  All  this  care  is  taken  for  his  son-in-law  and  brother, 
but  for  himself  he  is  content  to  write  a  letter  ;  he  is  not  certain  that 
lie  put  it  in  the  post-office  himself ;  he  takes  no  copy  ;  although  be 
receired  no  reply,  he  never  wrote  again,  nor,  when  he  met  the  pres- 
ident, made  any  inquiry  about  the  matter,  and  never  knew  whether 
it  was  received  or  not. 

We  think  these  circumstances  show  diat  Mr.  Wheeler  is  mis- 
taken in  Ws  recollection,  when  he  says  he  wrote  such  a  letter.  We 
should  have  been  better  satisfied  with  Mr.  Wheeler's  tesdmony,  if 
he  had  produced  to  us  his  letter-book,  by  which  we  could  see 
whether  copies  of  letters  written  at  and  about  this  very  time  were 
not  taken. 

But  however  this  may  be,  we  submit  to  the  court  there  Is  no 
proof  whatever  that  such  a  letter  was  ever  put  in  the  post-office. 
And  we  mi^t  safely  leave  the  cause  upon  the  plaintiflfs  proof 
alone. 

But  how  stands  the  coirater  proof  ? 

In  the  first  place,  nodce  is  denied  in  the  origmal  and  amended 
answer  in  the  most  positive  form. 

The  answers  are  swoiji  to  by  Sullivan  Dorr,  the  president  of  the 
CQjnpany,  who  was  such  at  the  date  of  the  policy  of  September, 
1888,  and  for  some  time  before.  All  who  know  Mr.  Dorr  wiH 
agree  with  me  in  sajring  he  is  incapable  of  making,  stOl  less  of 
swearing  to,  a  statement  which  he  does  not  conscientiousty  betiere 
to  be  true. 

The  plaintiflPs  counsel  cavils  at  the  difference  between  die  two 
answers  in  the  mode  of  denjring  notice. 

The  ameiided  answer  was  made  for  the  purpose  of  setting  up  the 
judgment  at  law  as  a  bar  to  the  plaintiff's  bill,  and  not  to  aher  the 
allegations  of  the  first  answer,  denying  nodce. 

Both  answers  deny  that  notice  was  ever  given  to  die  defendants, 
in  any  form,  of  said  policies,  or  either  of  them. 

Both  these  statements  are  true.  They  never  had  nodce  in  the 
sense  of  the  policy ;  that  is,  nodce  to  be  indorsed  or  acknowledged. 
They  never  knew  or  heard  of  the  policy  at  the  American  Office 
until  after  the  loss  ;  then  the  policy  at  the  American  Oflice  necess»* 
rity  became  public,  and  in  the  first  proof  of  loss  presented  to  the 
Washington  Company,  the  insurance  at  the  American  Office  is 
stated. 

In  another  part  of  the  amended  answer,  it  is  stated  that  the  said 
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policies  at  the  American  Office  were  not  notified  to  the  defiandanls 
in  any  form,  or  that  the  defendants  had  any  knowledge  or  suspicion 
of  the  existence  of  said  policies,  or  either  of  them,  until  long  aftev 
the  execution  by  the  defendants  of  the  policy  of  September  27thf 
1838. 

This  difference  was  without  any  design*  The  counsel  who  drew 
the  answer  supposed  it  was  sufficient  to  deny  notice  until  long  ^tet 
the  policy  on  which  the  defendants  are  sued  was  executed.  If  ^ 
defendants  executed  the  policy  of  September,  1838,  without  ever 
having  received  any  notice  of  any  policy  at  the  American  Office^ 
and  in  enture  ignorance  of  the  fact  of  any  such  policy,  that  is  faital 
to  the  plaintiff,  and  it  was  not  material  at  what  Ume  after  that  the 
defendants  came  to  the  knowledge  of  the  further  insurance.  It  is 
not  pretended  that  the  defendants  had  any  notice  or  inibrmation  of 
the  policy  at  the  American  Office  after  they  subscribed  the  policy 
of  September,  1838.  The  plaintiff  must  have  but  a  slight  foint* 
dation  for  his  claim  of  notice,  when  he  attempts  to  draw  aid  from 
such  an  answer. 

But  throwing  the  answer  aside,  let  us  consider  the  proof  of  the 
defendants. 

Warren  S.  Greene,  a  witness  on  the  part  of  the  defendants^ 
states : — ^'  That  he  had  been  secretary  to  the  Washington  Insurance 
Company  since  October,  1836  ;  and  that  no  letter  was  received 
from  Samuel  G.  Wheeler,  giving  notice  of  the  insurance  at  the 
American  Office,  and  that  from  the  course  of  business  in  said  office 
he  must  have  known  it,  had  any  such  letter  been  received  ;  that  he 
could  find  no  letter  from  Samuel  G.  Wheeler  to  the  Washington 
Insurance  Office,  giving  notice  of  the  insurance  at  the  American 
Office,  and  that  there  is  no  record  at  the  Washington  Office  of  fur* 
tfaer  insurance  at  the  American  Office,  and  that  there  was  no  copy 
of  a  letter  acknowledging  information  of  the  policy  at  the  Ameri- 
can  Office  ;  that  the  invariable  practice  of  the  office  was,  when 
notice  was  received  of  any  subsequent  insurance,  for  the  directors 
to  take  the  same  into  consideration,  and  to  give  an  immediate  an- 
swer to  the  insured,  whether  or  not  they  consented  to  the  indorse- 
ment of  such  subsequent  insurance  on  the  policy.  That  it  was 
also  the  invariable  practice  of  the  office  carefully  to  preserve  all 
letters  by  them  received,  and  abo  to  keep  copies  of  all  letters  by 
them  written." 

Charles  H.  Dabney,  predecessor  of  Mr.  Greene,  confirms  his 
testimony  in  relation  to  the  usages  of  the  office. 

If  Wheeler  had  sworn  positively  that  he  put  a  letter  in  the  post* 
office,  directed  to  the  President  of  the  Washington  Insurance 
Company,  at  Providence,  containing  the  notice  of  the  insurance 
at  the  American  Office,  it  would  at  most  but  furnish  a  presumption 
that  the  letter  was  received,  —  a  presumption  liable  to  be  over- 
thrown by  proof  that  it  was  not  received.    We  have,  on  this  fomty 
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tke  positive  testimony  of  the  secretary  of  the  company,  whose 
duty  it  was  to  take  all  letters  from  the  office  directed  to  the  com- 
pany, to  file  all  letters  received  by  the  company,  and  to  preserve 
copies  of  all  letters  written  by  the  company.  If  such  a  letter  had 
been  received,  he  must  have  known  it.  He  says  :  —  *'  There  is 
up  record,  memorandum,  or  notice  on  the  books,  records,  or  pa- 
pers of  that  office,  of  insurance  on  the  Glencoe  Mill  by  the  Amer- 
ican Insurance  Company." 

His  testimony  is  confirmed  by  the  fact,  that  the  directors  were 
never  called  together,  nor  any  consultation  had,  in  relation  to  any 
such  letter.  It  is  confirmed  further  by  the  fact,  that  no  letter  was 
ever  written  to  Mr.  Wheeler  in  reply,  either  consenting  to  the  fur- 
ther insurance,  or  objecting  to  it. 

It  is,  too,  utterly  incredible  that  the  directors  of  this  company, 
if  such  a  letter  had  been  received,  should  not  have  taken  some 
action  upon  it.  They  had  already  insured  the  property  to  the 
amount  of  $  15,000,  the  largest  amount  taken  upon  any  one  mill, 
and  they  had  insured  it  to  within  three  fourths  of  the  value  put 
upon  it  by  the  owner,  which,  it  is  well  known,  is  always  a  liberal 
estimate,  and  one  they  did  not  exceed.  Three  fourths  is  the 
lai^est  amount  which  the  company  insures  upon  manufacturing  prop- 
erty, or  deems  admissible  to  be  insured  upon  it,  by  one  or  by  sev- 
eral companies,  as  is  fully  proved. 

The  usage  of  the  office,  like  that  of  every  well  regulated  institu- 
tion, was,  and  is,  to  insure  from  two  thirds  to  three  fourths  of  the 
value.  Now  it  b  utterly  incredible  that  these  directors  should 
have  remained  satisfied  with  a  further  insurance  on  this  property  to 
the  amount  of  $  6,000,  both  policies  exceeding  the  value  of  the 
property  as  estimated  by  the  owner  himself,  and  making  an  amount 
so  mconsistent  with  the  policy  of  the  companv.  And  the  court  will 
perceive,  that  when  Wheeler  applied  to  the  American  Office,  refer- 
ring them  to  the  representation  made  at  the  Washington  Office  for 
the  description  and  value  of  the  property,  they  refused  to  insure  at 
all,  —  deeming,  as  they  say,  the  amount  insured  by  the  Washington 
Office  as  much  as  was  safe  to  underwrite  upon  the  property. 

The  only  supposition  which  could  render  it  at  all  credible  that 
these  directors  would  have  consented  to  the  further  insurance  is, 
that  upon  the  receipt  of  the  letter,  they  went  and  exambed  the 
representation  at  the  American  Office,  and  conferred  with  the  di- 
rectors of  that  office,  and  found  that  $  10,000  additional  property 
were  represented  to  have  been  put  upon  the  estate.  Had  this 
been  the  case,  such  conference  and  examination  could  have  been 
proved  by  the  directors  of  the  American  Companv.  But  the  truth 
IS,  no  such  letter  was  ever  written  ;  if  written,  there  is  no  proof 
that  it  was  put  in  the  post-office  ;  and,  if  put  in  the  post-office,  we 
prove  most  conclusively  that  it  was  never  received  by  the  Wash- 
mgton  Insurance  Company. 
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We  wQl  not,  in  this  stage  of  the  cause,  stop  to  consider  the  le* 
gal  question,  as  to  the  effect  which  such  notice  would  hare,  if 
actually  received,  upon  the  policy  of  September,  1838.  But  we 
will  respectfully  ask  the  attention  of  the  court  to  the  precise  agree- 
ment  ot  the  parties,  which  is,  that  all  shall  be  in  writing.  The 
court  will  no  more  vary  the  contract  on  the  equity  side  than  on 
the  law  side,  nor  give  it  an  mterpretation  different  from  the  plain 
import  of  the  words,  when  the  words  are  free  from  ambiguity  and 
doubt*  ^That  would  be  to  make  a  new  contract,  —  a  power  which 
a  court  of  equity  never  assumes.  It  is  not  incumbent  upon  the 
defendants  to  show  why  this  part  of  the  contract  is  in  the  terms 
which  are  used,  nor^o  vindicate  its  propriety.  The  fact,  that  it 
is  a  part  of  the  contract,  is  enough,  as  was  said  by  this  honorable 
court  in  the  judgment  at  law.  Its  requirements  are  not  impracti- 
cable, nor  even  difficult  to  be  complied  with ;  but  tlie  very  de- 
cision and  accuracy  of  the  terms  in  which  the  clause  is  conceived 
are  evidence  of  the  value  set  upon  it  by  both  the  parties,  and  so 
is  the  express,  deliberate  agreement,  that  every  thing  shall  be  in 
writing,  and  nothbg  be  trusted  to  parol.  This  court  is  not,  how- 
ever, insensible  to  the  importance  of  the  clause,  nor  of  the  offices 
it  has  to  perform,  which  were  fully  recognized  in  the  opinion  at 
law.  In  tne  first  place,  it  makes  the  law  in  case  of  several  insur- 
ances, between  the  insured  and  the  underwriter,  and  between  the 
several  underwriters,  because  it  furnishes  the  evidence  upon  which 
the  law  arises.  This  evidence,  therefore,  must  be  certain  and 
permanent,  as  the  other  parts  of  the  policy,  and  not  left  to  depend 
upon  uncertain  recollection,  or  liable  to  be  affected  by  motives  of 
interest  or  bias.  In  the  next  place,  it  is  indispensably  necessary 
to  protect  against  fraud,  being  the  only  security  against  excessive 
insurance,  often  made  with  fraudulent  intention,  and  always  a 
temptation  to  fraud.  .  And,  finally,  without  going  into  all  the  nu- 
merous considerations  connected  with  the  matter,  it  is  to  cut  off, 
by  the  policy  itself,  such  questions  as  it  is  attempted  here  to  raise, 
the  tendency  of  which  to  ,produce  confusion  and  embarrassment 
is  so  manifest  in  the  present  case. 

If  the  evidence  were  even  more  satisfactoiy  than  it  is,  —  if  it 
were  not  so  completely  contradicted,  —  still  what  does  it  tend  to 
prove  ?  Not  a  compliance,  most  obviously.  It  proves,  on  the 
contrary,  a  non-compliance,  and  asks  of  this  court  to  dispense  with 
that  part  of  the  contract  which  has  not  been  complied  with,  upon 
no  other  ground  than  that  it  has  not  been  complied  with. 

The  next  piece  of  evidence  relied  upon  by  the  plaintiff  to  prove 
notice  is  the  testimony  of  Mr.  A.  O.  Peck,  in  connection  with 
the  letter  of  S.  G.  Wheeler  to  him,  of  December,  1837. 

This  testimony  applies  to  the  policy  of  December,  1837.  The 
argument,  on  the  part  of  the  plaintiff,  is,  that  Mr.  Peck  showed 
ibis  letter  to  Mr.  Jackson ;  that,  consequently,  Mr.  Jackson  must 
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bave  known  diere  wm  a  policy  on  the  Glencoe  Mill  at  the  Amer- 
ican Office. 

In  the  first  place,  Mr.  Peck  states,  that  he  has  no  recoUecdoa 
of  showing  this  letter  to  Mr.  Jackson,  and  his  statem^it  that  )mi 
did  so  is  founded  entirely  upon  his  practice  to  do  so  in  like  case9« 
The  whole  strength  of  the  evidence,  then,  consists  in  the  pre** 
sumption  derived  from  Mr.  Peck's  usual  habits  of  business  in  this 

E articular.  The  thmg  which  he  was  requested  to  do  was  no^part  of 
is  official  duty.  It  was  a  matter  of  favor  to  Wheeler,  to  be  done  in 
a  manner  most  convenient  to  himself.  It  would  rest,  therefore, 
entirely  in  his  own  caprice,  whether  he  would  make  a  verbal  com- 
munication to  Mr.  Jackson,  or  whether  he  would  band  him  the 
letter.  Ordinarily  he  'would  find  it  more  convenient,  perhaps ,  to 
hand  the  letter,  than  to  make  a  verbal  communication,  unless  that 
oommimication  were  brief,  which  was  the  case  with  the  mattaf 
to  be  communicated  here.  But  the  presumption  derived  from  the 
usage  of  an  individual,  in  relation  to  matters  of  thb  sort,  has  nontf 
of  the  strength  of  a  presimiption  derived  from  usages  in  reladoa 
to  official  acts,  such  as  the  making  record  of  changes  of  owners 
of  property  insiured,  or  of  notices  of  other  insurance,  of  preserving 
files  of  all  letters  received,  and  copies  of  all  letters  written  by  the 
insurance  company,  and  of  replying  to  all  letters  received  which 
require  a  reply. 

Now  we  oppose  to  the  presumption  derived  from  Mr*  Peck's 
usages,  the  usage  of  Mr.  Jackson,  president  of  the  Washington 
Insurance  Company,  to  act  upon  all  notices  of  further  insurance 
upon  the  same  property  ;  if  the  further  insurance  was  subsequent, 
to  call  the  directors  together,  and  decide  whether  to  assent  or  dis- 
sent, and  to  give  prompt  reply  to  the  insured. 

Mr.  Jackson  is  well  known  in  this  community  to  have  been  re- 
markable for  promptitude,  sagacity,  and  fairness  in  the  discharge 
of  the  duties  of  his  office,  an  office  which  he  held  for  more  than 
thirty  )rears.  No  one  knew  the  merits  of  his  character  more 
thoroughly,  in  all  these  particulars,  than  the  learned  counsel  who 
has  made  the  opening  argument  for  the  plaintiff.  But  in  thi» 
argument,  we  claim  for  Mr.  Jackson  nothing  more  than  the  pre- 
sumption which  the  law  would  make  in  his  favor,  that  is,  that  the 
duties  of  his  office  would  be  fairly  discharged  unless  the  contrary 
is  shdwn. 

We  oppose,  therefore,  the  presumption  derived  firom  the  usages 
of  the  Washington  Insurance  Company  and  their  officers  to  the 
presumption  derived  from  Mr.  Peck's  habits  of  business ;  and  we 
say  that  the  latter  is  entirely  overthrown  by  the  former.  The 
fact,  that  no  consultation  was  had  among  the  directors,  is  concha 
sive  to  show  that  they  could  not  have  known  of  this  policy  at 
the  American  Office.  Mr.  Peck  states,  that  he  recollects  distinctly 
that  he  had  an  interview  with  Mr.  Jackson  upon  the  subject,  but  tM 
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phintMT^s  counsel  cautiously  abstained  from  asking  him  what  conb- 
momcation  he  made  to  Mr.  Jackson.  The  natural  presumption  is, 
tbat  he  told  Mr.  Jackson  what  Mr.  Wheeler  requested  him  to  tell, 
which  was,  tbat  Wheeler  had  sold  bis  mterest  to  Carpenter  in  the 
GJencoe  Mill.  He  could  have  had  no  motive  to  go  beyond  this* 
There  is,  therrfore,  no  proof  of  any  information  given  to  Mr.  Jack- 
son of  the  policy  at  the  American  Office,  either  by  the  exhibition 
to  Inm  of  Wheeler's  letter  to  Peck,  or  by  any  verbal  communica- 
tion of  Peck  himself.  The  reasonable  presumptions  are  all  the 
other  way. 

We  refer  in  this  connection  to  the  memorandum  indorsed  upon 
the  record  of  the  policy  at  the  Washington  Office,  under  date  of 
December  15th,  1837  :  — 

**  Samuel  G.  Wheeler  informs  by  letter  to  this  company,  dated 
Patterson,  December  13,  1837,  that  he  has  sold  his  half  of  the 
Glencoe  Mill  to  Jeremiah  Carpenter.  It  is,  in  consequence 
Aereof,  agreed,  that  the  risk  assumed  by  this  policy  for  account  of 
S.  6.  Wheeler  continue  for  account  of  said  Jeremiah  Carpenter. 
The  original  policy  not  being  at  hand,  this  indorsement  is  not  put 
diiereon. 

«  RICHARD  JACKSON,  Prerident. 

*'  Wabren  9.  Greene,  Secretary." 

This  memorandum  shows  that  Mr.  Jackson  acted  even  with 
regard^to  the  notice  of  the  change  of  property  from  Wheeler  to 
Carpenter,  not  from  any  information  derived  from  Peck,  but  upon 
the  letter  from  Wheeler  himself. 

The  memorandum  also  goes  to  show,  that  Peck  could  not  have 
shown  Mr.  Jackson  the  letter  of  Wheeler. 

The  letter  to  Peck  and  the  letter  to  the  Washington  Company 
are  dated  on  the  same  day,  December  1 3th,  and  on  the  1 4th,  Mr.  Peck 
replies  by  letter  to  Mr.  Carpenter,  stating,  —  ^^  I  have  notified  the 
Providence  Washingt(»i  Insurance  Company  that  Mr.  Wheeler 
had  (fisposed  of  his  interest  to  you,  of  which  they  have  made 
record." 

The  record  at  the  Washington  Office  shows  that  Mr.  Peck 
must  have  been  mistaken.  He  might  have  had  the  interview 
with  Mr.  Jackson  informing  him  of  the  sale  from  Wheeler  to 
Carpenter,  and  Mr.  Jackson  might  have  told  him  that  he  would 
make  a  record  of  it,  but  receiving  the  letter  from  Wheeler,  he 
naturaUy  referred  in  his  memorandum  to  the  letter  of  Wheeler  to 
the  Washington  Company  as  the  more  authentic  source  of  infor- 
mation. The  insured  are  required  by  the  terms  of  the  policy  to 
notify  the  company  of  all  sales  of  the  property  insured,  and  the 
lUBsent  of  the  insurance  company  is  necessary  in  order  to  cover 
the  property  for  the  new  owner.  This  is  a  provision  compara- 
tively unimportant.     The  insurance  company  do  not  rely  so  much 
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upon  their  knowledge  of  the  character  of  the  insured,  as  upon  hm 
interest.  They  leave  a  material  proportion  of  the  property  at  his 
risk.  The  provision,  therefcn'e,  with  regard  to  prior  and  subse- 
quent insurance,  is  one  of  paramount  importance,  and  yet  the 
court  will  perceive  that  the  various  chaises  and  sales  of  this 
property  from  1835  to  1838  are  all  noted  upon  the  books  of  the 
Washington  Insurance  Company  with  great  exactness  and  prompt- 
itude, but  there  is  no  memorandum  or  indorsement  anjrwhere  of 
these  policies  at  the  American  Office. 

Again,  notice  of  a  subsequent  insurance  must  come  from  the 
insured,  or  from  an  agent  authorized  to  give  this  notice.  It  is  a 
notice  which  binds  the  insured  if  assented  to  by  the  insurer  ;  and 
entitles  the  insurer,  in  case  of  loss,  to  contributi<m  from  the  subso* 
quent  underwriters,  each  in  proportion  to  the  amount  of  their  sub- 
scription. 

The  language  of  the  clause  is,  ^^  shall  with  all  reasonable  dfli- 
gence  give  notice  thereof  to  the  corporation,  and  have  the  tame 
indorsed  on  the  instrument,  or  otherwise  acknowledged  by  them 
in  writing." 

The  company  would  not  be  authorized  to  make  an  indorse- 
ment upon  rumor,  incidental  information,  or  upon  any  information 
not  communicated  by  the  insured  himself,  or  by  his  authorized 
agent,  nor  beyond  what  he  directs  to  be  notified.  Now  Mr.  Peck 
was  Wheeler's  agent,  not  to  notify  to  the  Washbgton  Office  the 
policy  at  the  American  Office,  but  to  notify  to  them  the  sate  from 
Wheeler  to  Carpenter  ;  beyond  that  he  had  no  authority.  He 
could  give  no  notice  which  would  bind  the  insured,  and  could  give 
no  notice  that  would  bind  the  insurer.  What  authority  had  he  to 
call  upon  the  Washington  Insurance  Company  to  indorse  a  notice 
of  the  American  policy  on  the  policy  at  the  Washington  Office, 
or  otherwise  acknowledge  the  same  in  writing  f 

But  let  us  look  at  the  letter  itself.  It  states  that  the  policy  at 
the  American  Office  had  expired,  which  was  the  fact.  It  is  true, 
he  applies  on  behalf  of  the  new  owners  for  a  renewal  of  this  pol- 
icy, but  the  letter  does  not  state  it  was  renewed,  nor  is  there  anj 
evidence  in  the  cause  that  information  of  its  renewal  was  ever 
communicated  to  Mr.  Jackson,  or  to  any  officer  or  member  of  the 
Washington  Office,  by  Mr.  Peck,  or  in  any  other  way.  The 
whole  extent,  then,  of  the  information  contained  in  the  letter  is, 
that  there  had  been  a  policy  at  the  American  Office  which  had  ex- 
pired, and  that  the  new  owners  of  the  property  had  applied  for  a 
renewal.  It  may  be  reasonably  inferred  from  the  letter,  that  the 
policy  at  the  American  Office  was  on  a  distinct  interest ;  at  least 
It  leaves  the  matter  in  doubt.  The  letter  states,  that  the  expired 
policy  had  been  assigned  to  Epinetus  Reed,  and  requests  the  com- 
pany to  make  the  new  policy  payable  to  the  same  individual. 
Another  important  fact  in  relation  to  this  matter  is  this.     The  let- 
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€er  from  Wheeler  to  Mr.  JackscMi,  giving  notice  that  Wheeler  had 
sold  his  mterest  to  Carpenter,  is  dated  on  the  same  day  with  the 
letter  to  Peck.  Mr.  Jackson  might  well  suppose,  that  if  there 
was  any  insurance  on  this  property  at  the  American  Office,  which 
was  to  be  notified  to  the  Washington  Office,  that  Wheeler  would 
have  stated  it  in  his  letter  to  him. 

Again,  the  bill  charges  that  the  notice  given  to  the  Washington 
Insurance  Company  was  given  '^  for  the  purpose  of  having  the 
same  indorsed  on  die  policy  at  the  office  ot  the  said  Washington 
Insurance  Company,  or  otherwise  acknowledged  by  them  in 
writing.*' 

Was  Mr.  Peck's  communication  to  Mr.  Jackson,  whatever  it 
may  have  been,  made  for  the  purpose  of  having  it  indorsed  on  the 

C>licy,  or  acknowledged  in  writing  f  If  Mr.  Jackson  read  this 
tter,  that  part  of  it  which  relates  to  the  policy  at  the  American 
Office  was  not  intended  by  Wheeler  for  him,  or  to  be  read  by 
lum  ;  — that  part  of  the  letter  was  intended  for  the  American  Com- 
pany, and  the  American  Company  only.  If  Mr.  Peck,  therefore, 
verbally  or  otherwise,  made  Mr.  Jackson  acquainted  with  that  part 
of  the  letter  which  related  to  the  policy  at  the  American  Office, 
he  did  that  which  he  not  only  had  no  authority  from  Wheeler  to 
do,  but  what  Wheeler  never  mtended  he  should  do.  If  Mr.  Peck 
was  a  roan  of  business,  the  presumption  is  directly  the  reverse  of 
what  is  claimed,  namely,  that  he  conformed  to  his  instructions, 
and  did  not  transcend  them. 

The  opening  counsel  for  the  plaintiff  supposes  the  real  truth  of 
the  case  to  be,  that  it  was  wholly  and  entirely  owing  to  the  neglect 
of  Mr.  Jackson  that  the  entry  was  not  made  upon  the  books  of 
the  company,  and  attributes  his  neglect  in  this  particular  to  his  ad- 
▼aiiced  age.  He  was  not  much  older  than  the  learned  counsel 
himself,  and  as  competent  to  do  business  as  he  ever  was  in  his  life. 
He  was  careful  at  this  very  time  to  make  the  proper  indorsement 
of  the  sale  from  Wheeler  to  Carpenter,  a  matter  of  no  importance 
compared  with  the  notice  of  a  subsequent  insurance.  Had  Mr. 
Jackson  been  living  in  September,  1838,  when  the  policy  sued  on 
was  executed,  the  learned  counsel  thinks  some  entry  would  have 
been  made.  Such  a  presumption  is  entirely  gratuitous.  The  time 
to  make  the  entry  was  when  the  notice  was  received.  This  is 
proved  to  have  been  the  invariable  practice  of  the  office,  and  no 
man  was  more  strict  in  the  observance  of  its  usages  than  the  late 
Mr.  Jackson.  Besides,  what  entry  could  Mr.  Jackson  make  ? 
He  could  only  copy  the  letter,  and  that  merely  contains  a  proposal 
for  further  insurance  for  the  new  owners  at  the  American  Office 
The  notice  could  not  be  given  till  the  insurance  was  made,  nor 
could  it  be  taken  till  then,  nor  indorsed  on  the  policy.  Mr.  Jack- 
son would  naturally  say,  if  this  proposition  be  acceded  to,  the  own- 
ers will  of  course  give  us  notice,  and  as  no  further  information  was 
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given,  Mr.  Jackson,  had  he  been  living  when  the  policy  of  Beptember, 
1838,  was  subscribed,  would  have  concluded  that  the  proposal  for 
further  insurance  at  the  American  Office  had  not  been  assented  lo« 
At  all  events,  he  had  no  riglit  to  make  the  indorsement  till  such 
notice  was  given. 

The  counsel  suggests,  that  when  Mr.  Jackson  received  notice^ 
he  probably  deferred  any  action  upon  it  until  more  information  was 
received.  This  concedes  the  whole  case.  Surely  notice  was  not 
to  be  of  a  character  which  would  leave  the  bsurance  company  ig- 
norant or  in  doubt.  It  was  to  be  explicit  and  certain.  If  this  let- 
ter had  been  read  to  Mr.  Jackson  by  Mr.  Peck,  he  certainly  could 
not  have  acted  upon  it,  for  the  reasons  which  have  been  already 
stated.  He  must,  as  a  prudent  man,  have  waited  for  further  infor- 
mation. It  was  not  his  fault  that  the  information  was  not  noore 
perfect.  The  further  information  never  came.  There  is  not  a 
tittle  of  proof  that  any  information  was  ever  communicated  of  in- 
surance at  the  American  Office,  subsequent  to  the  time  refeired  to 
in  Mr.  Peck's  testimony. 

The  learned  counsel  suggests  that  Mr.  Greene,  the  secretary 
of  the  Washington  Insurance  Company,  must  have  been  present 
at  the  interview  between  Mr.  Jackson  and  Mr.  Peck,  and  must 
have  heard  what  was  said  by  Mr.  Peck.  Suppose  he  had  beeut 
he  could  not  have  heard  any  thing  more  than  Mr.  Jackson,  and 
there  is  no  reason  to  suppose  that  Peck  told  Mr.  Jackson  any 
thing  more  than  Wheeler  requested  him  to  tell.  The  learned 
counsel  complains  because  the  defendants  do  not  ask  Greene  in  re- 
lation to  this  matter.  If  he  supposed  Greene  knew  any  thing,  or 
heard  any  thing,  of  this  conversation,  it  was  his  place  to  have 
inquired  in  relation  to  it.  The  burden  of  proof  is  on  the  plaintiff, 
to  prove  notice  to  us,  being  affirmative  proof;  not  on  us  to  disprove 
it.  The  plaintiff  had  an  opportunity  to  prove  the  verbal  commu- 
nication of  Peck  to  Mr.  Jackson,  by  Peck  himself,  who  was  the 
most  proper  witness  for  that  purpose  ;  and  yet  he  has  cautiously 
abstained  from  making  any  inquiry  of  Mr.  Peck  in  relation  to  this 
matter,  but  complains  that  we  did  not  examine  Mr.  Greene,  to  as- 
certain if  he  were  present,  and  if  he  were,  what  was  said. 

Again,  the  learned  cowisel  complains  that  we  did  not  ask  Mr. 
Greene  when  he  first  suspected  the  existence  of  the  policies  at  the 
American  Office.  We  had  no  right  to  ask  Mr.  Greene  such  a 
question.  The  plaintiff  might  have  asked  it.  This  resort  indeed 
establishes,  that  the  ingenuity  of  the  learned  counsel,  great  as  it 
certainly  is,  was  tasked  far  beyond  any  man's  strength,  being  re- 
quired to  make  a  case  where  none  really  existed,  by  suggesting 
probabilities  where  there  was  neitlier  fact  nor  probability.  All 
the  circumstances  that  ever  took  place  in  relation  to  this  matter 
are  in  proof. 

The   American    Insurance  Company,   in   the  application  of 
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Wheeler,  were  referred  to  the  representation  at  the  Washington 
Office  for  a  description  and  estimate  of  the  propertr.  The  plain* 
tiff  has  not  called  Mr.  Thornton  to  prove  what  ne  said  at  the 
Washington  Office,  when  he  called  there  to  examine  the  represent- 
ation. The  probable  presumption  would  be,  that  if  he  called  there 
for  that  representation,  that  he  did  so  with  a  view  to  act  upon  a 
proposition  to  underwrite  upon  the  property.  But  the  Wash- 
fasten  Insurance  Company  would  take  no  notice  of  such  a  fact, 
and  it  wodd  make  no  impressicHi  upon  the  mind  of  the  officers, 
because  if  the  American  Company  should  finally  agree  to  under^ 
write,  the  assured  were  bound  to  give  them  notice  as  soon  as  the 
policy  was  executed.  If,  therefore,  Mr.  Thornton,  when  he  went 
to  the  Washington  Office  to  examine  that  representation,  had 
stated  to  Mr.  Jackson,  that  Wheeler  had  applied  for  further  in* 
surance,  and  that  he  had  examined  the  representation  with  a  view 
to  decide  upon  the  application,  Mr.  Jackson  would  ^ave  thought 
nothing  of  it,  because  if  the  negotiation  should  finally  terminate  in 
further  insurance,  he  knew  that  Wheeler  was  bound  lo  give  him 
notice.  It  will  hardly  be  contended,  at  all  events,  that  this  was 
notice  of  the  policy  at  the  American  Office,  or  that  the  Washing- 
ton Office  would  be  at  liberty  to  act  upon  it.  Besides,  Mr.  Jack** 
800,  as  an  experienced  underwriter,  and  no  man  was  more  so,  must 
bave  felt  sure  that  the  American  Company  would  not  have  made 
any  further  insurance  upon  this  property,  the  Washington  Company 
having  already  insured  the  property  for  more  than  three  fourths  of 
its  value. 

In  point  of  fact,  therefore,  if  Thornton  had  specifically  stated 
to  Mr.  Jackson  the  purpose  for  which  he  called  to  examine  the 
representation  at  the  Washington  Office,  it  would  give  Mr.  Jack- 
son no  reason  to  beUeve  that  the  American  Company  would  make 
anj  further  insurance  upon  the  property,  and  in  fact  they  did  refuse 
to  make  any  further  insurance  upon  that  representation.  Besides, 
it  would  not  be  notice,  being  to  a  different  intent  and  for  a  different 
purpose,  that  is,  to  obtain  information  and  nothing  more. 

The  learned  counsel,  while  he  complains  that  we  have  not  in- 
quired of  Mr.  Greene  if  he  recollects  that  Mr.  Thornton  came 
to  the  office  and  borrowed  the  representation,  and  what  was  said  by 
him,  was  careful  not  to  call  Mr.  Thornton  himself. 

One  would  suppose  Mr.  Thornton  was  the  bes^  witness  to  tell 
what  he  said,  as  Peck  is  to  tell  what  he  said,  and  yet  no  inquiry 
is  made  of  Peck,  and  Thornton  is  not  called.  The  fact  that  the 
secretary  of  one  insurance  company  borrowed  of  another  a  repre* 
sentation  would  make  no  impression  upon  the  mind  of  the  secre- 
tary or  president  of  the  other,  even  if  the  motive  was  stated,  be- 
cause they  rely  upon  notice  being  given  them  if  the  policy  should 
be  executed,  and  have  no  right  to  act  upon  any  thing  less.  Mr. 
Greene  has  been  under  examination  as  a  witness,  and  if  the  plain- 
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tiff  thought  he  knew  or  suspected  any  thing  with  regard  to  the 
policy  at  the  Am^can  Office,  it  was  in  his  power  to  Imve  inquired 
of  hun.  We  have  asked  him  all  the  questions  we  had  any  ri^H  to 
ask  him.  His  character  is  such,  as  the  plaintiff's  counsd  weH 
knows,  that  he  would  have  answered  eyery  question  ^th  the  most 
entire  truth  and  candor. 

'  The  truth  is,  that  he,  as  well  as  all  the  other  officers  at  the 
WasUngton  Office,  were  taken  entirely  by  surprise,  when,  after 
the  loss  of  the  Glencoe  Mill,  they  found  the  poUoy  at  the  Amen* 
ean  Office. 

We  haye  now  reviewed  all  the  evidence  which  has  been  offered 
on  the  part  of  the  plaintiff  to  prove  notice  of  the  poUcies  at  tfaf 
American  Office.  We  think,  from  this  review  of  the  evidencey 
that  it  is  quite  apparent  not  only  that  the  nlaintiff  has  failed  to  prove 
notice  of  the  policies  at  the  American  Office,  but  that  the  defiond* 
ants  have  disproved  it.  The  failure  to  make  out  what  seems  to  bo 
proposed  is  lust  as  signal  as  the  insufficiency  of  the  purpose  itselCi 
The  whole  object  seems  to  be  to  establish,  that  Mr.  Jackson  was 
to  perform  the  complainant's  duty  as  well  as  his  own,  to  speak 
for  the  complainant  where  he  was  silent,  to  understand  for  bim 
without  bein^  told  how  he  wished  to  be  imderstood,  and  to  act  fot 
him  without  mstruction  or  authority,  because,  in  the  events  it  ap> 

Sears  to  have  been  for  the  interest  of  the  complainant  that  he  (Au* 
ackson)  should  have  so  spoken,  understood,  and  acted. 

Mr.  Woodj  for  the  appellant,  in  reply  and  conclusion. 

I  propose,  m  this  reply,  not  to  repeat  the  arguments  advanced 
in  opening  the  case. 

I  shall  attempt  to  establish  the  following  propositions  :  — 

1st.  That  the  Washington  Company,  who  are  the  first  instsatS) 
had  notice  of  the  second  msurance  in  die  American  Office. 

2d.  That  this  notice,  under  the  circumstances  of  thb  case,  is 
sufficient  to  bind  them  in  equity  to  pay  for  the  loss  und^  tbeit 
policy. 

There  are  a  few  miscellaneous  topics  discussed  in  the  close  of 
the  respondent's  argument,  which  I  will  first  dispose  of. 

It  is  said  that  the  complainant  had  his  election  of  two  feme* 
dies,  —  one  at  law,  the  other  inequity,  —  and  that  having  fiiat 
selected  the  common  law  remedy,  he  is  precluded  from  going  into 
equity  for  relief. 

This  would  be  true  in  a  case  where  the  two  tribunals  have  cob* 
eurrent  jurisdiction.  But  it  does  not  apply  to  a  case  like  tba 
present,  where  the  common  law  court  has  no  relief  to  ^ve,  and  the 
party  in  going  there  mistook  his  remedy. 

Where  a  party  mistakes  his  remedy  at  law,  and  fiaiils  on  that 
ground,  he  may  stiU,  at  law,  resort  to  the  appropriate  remedy  and 
fecover. 
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It  was  pit^r  tn  this  case  to  try  tbe  remedy  at  Taw  first.  Be* 
eanse,  althoagb  the  relief  sought  is  strictly  equitable,  yet  of  late 
years  common  law  courts  have  extended  their  remedies  in  many 
oases  so  as  to  embrace  what  is  strictly  equitable  relief. 

This  court,  however,  has  shown  a  disposition  to  keep  the 
remedies  in  the  respective  courts  distinct,  and  we  therefore  abandon 
our  former  ground,  and  resort  to  the  equity  side  of  the  court.  The 
learned  justice  intimated,  in  no  equivocal  language,  that  we  had,  in 
the  first  instance,  mistaken  the  proper  forum. 

It  is  said  we  can  get  no  relief  in  equity  different  from  law,  on 
a  biB  for  specific  performance.  That  will  depend  on  circumstances 
and  tbe  character  of  the  relief  sought.     We  do  not  ask  the  court  to 

Cit  upon  tbe  contract  an  interpretation  different  from  the  common 
w  court.  But  we  seek  relief,  under  the  equitable  circumstances 
of  this  case,  against  certain  requirements,  which  the  rigid  rules  of 
the  common  law  will  not  dispense  with,  but  which  in  equity  will 
be  dispensed  with,  when,  by  an  adherence  to  them,  they  will  be« 
come  an  engine  of  fraud. 

If  we  have  made  out  such  a  case,  equity  will  relieve  us.  The 
ooiirt  of  equity  does  not  interpret  the  contract  differendy  from  the 
eourt  of  law,  but  relieves  against  some  of  the  requirements  of  the 
eontraet,  and  even  of  the  law  bearing  upon  the  contract,  where  the 
parties  have  acted  in  a  way  which  in  equity  amounts  to  a  dispen* 
sation  with  those  requirements. 

My  first  proposition  is,  that  the  Washington  Company  had  notice 
of  th^  second  insurance  at  the  American  Office. 

This  matter  is  discussed  m  the  openmg  argument,  from  page  193 
to  page  198.  Samuel  G.  Wheeler  proves  that  he  sent  the  notice  to 
Jackson,  the  president,  by  letter,  in  December,  1836.  That  he 
sent  such  a  letter,  he  is  certain  and  positive ;  the  impression  upon 
his  memory  is,  that  he  personally  put  the  letter  in  the  post-office. 
8u^  an  impression  is  satisfactory  unless  overcome.  This  evidence 
is  corroborated  by  other  facts  and  circumstances.  His  letter  of 
the  13th  of  December,  1837,  to  the  American  Office,  accompanied 
with  the  evidence  of  Peck,  is  strongly  corroborative  of  the  above 
testimony.  A  letter  informing  them  of  a  change  of  ownership, 
with  a  request  that  he,  Mr.  Peck,  would  communicate  it  to  the 
WashingtcMfi  Office,  accompanied  with  Peck's  evidence  that  he  is 
satisfied  he  communicated  this  matter  to  Mr.  Jackson,  the  pres^ 
ident,  by  showing  him  the  letter,  because  it  was  his  custom  to 
communicate  such  mformation  in  that  way,  is  strong  evidence  to 
satisfy  the  miad  that  Jackson  had  such  notice. 

Would  Mr.  Jackson  receive  such  information  from  another 
ofllce  in  his  immediate  neighbourhood,  and  send  the  representation 
of  the  property  to  the  American  Office  in  November,  1836,  with- 
out getting  from  such  circumstances  notice  that  there  was  another 
insurance  m  that  office  ?    If  he  could,  it  is  impossible  to  consider 
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him  the  shrewd  business  man  that  they  represent  bkn  to  be*  Tlik 
eyidence,  standing  unimpeacbed,  is  amply  sufficient  to  satisfy  a  jmy, 
or  a  court  acting  in  th^  place  of  a  jury>  that  notice  of  this  seccmd 
insurance  in  the  American  Office  was  broo^t  home  to  the 
re^(Midents. 

It  remains  to  con^der  the  views  taken  of  this  subject  on  tfaa 
other  side. 

It  is  said  the  answer  of  the  defendants  is  evidence  in  their  (avor^ 
that  they  never  had  such  notice. 

An  answer  by  a  party  who  states  a  fact  of  his  own  knowledge 
which  is  responsive  to  the  bill,  and  free  from  all  suspicion,  ia 
evidence  ;  but  not  such  an  answer  as  tins  ;  the  answer  is  too  good 
to  have  any  confidence  reposed  in  it.  It  states,  positively,  thtt 
the  defendtmts  had  no  such  notice. 

On  such  a  pomt  they  could  only  swear  honestly  to  their  belielL 
Notice,  in  such  cases,  is  usually  given  to  the  officers  of  the  oofOf^ 
pany,  who  have  the  active  management  of  the  concern*  Greene 
or  Jackson  would  have  been  the  persons  to  receive  it,  and  it  woidd 
have  been  their  duty,  when  received,  to  have  it  filed  or  entered  ob 
the  mmutes.  It  would  only  come  before  the  board  through  tbeit 
instrumentality.  Notice  to  those  officers  would  in  law  be  notice 
to  the  company.  How  could  this  corporation  say  that  Jaeksott 
b^  not  received  such  notice  ?  How  could  Dorr,  the  new  pre»* 
ident,  who  came  in  afterwards,  and  who  was  a  perfect  stranger  to 
all  these  transactions,  swear  positively  that  Jackson,  in  his  lifetime, 
had  not  received  this  notice.  Experience  has  shown  that  answers 
generally,  in  litigated  cases,  but  more  especially  such  an  answer, 
should  be  viewed  with  great  jealousy.  The  remark  in  page  303  of 
the  respondents'  argument  may  furnish  a  clue  to  this  answer.  1^ 
is  said  they  never  had  notice,  in  the  sense  of  this  policy,  that  is^ 
notice  to  be  indorsed  or  acknowledged.  If  that  is  the  cover  un* 
der  which  this  positive  denial  of  notice  in  the  answer  rests,  it  must 
pass  for  as  much  as  it  is  worth. 

But  the  respondents  have  put  in  a  supplemental  answer,  in 
they  qualify,  to  a  certain  extent,  the  positive  denial  in  the  first 
swer,  by  stating  that  they  had  not  such  notice  until  long  after  the 
execution  by  these  defendants  of  the  policy  of  the  37th  of  Septem- 
ber, 1838.  This  clearly  implies  that  they  did  get  such  notice, 
though  obtained  long  after  that  time,  —a  notice  to  be  indorsed  or 
acknowledged.  They  surely  did  not  mean  to  say  that  they  got 
such  notice  after  the  fire.  When  did  they  get  it  ?  What  do  they 
mean  b^  long  after  9  It  may  mean  one  month  or  two  monthB« 
There  is  a  point  of  time  at  which  it  is  somewhat  important  to 
know  whether  they  had  that  notice,  namely,  in  December,  183^ 
when  the  American  policy  was  renewed.  It  was  their  duty  to  teU 
us  plainly  when  they  got  that  notice.  The  manifest  inference  is, 
that  they  got  the  notice  before  or  at  the  time  of  the  renewal  of  the 
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poftey  tt  tte  American  Office,  otherwise  they  would  hare  said 
iimy  had  it  not  then.  This  is  a  circumstance  of  some  importance 
JD  die  view  hereafter  to  be  presented. 

It  IB  saU  that  Wheeler  has  only  a  loose  impression  on  his  mind 
that  he  sent  the  letter  to  Jackson.  He  does  not  give  any  such 
mthet.  It  is  the  impression  on  his  memory,  that  he  himself  put 
the  letter  in  the  post-office.  The  guarded  caution  with  which  he 
ipeaks  entitles  him  to  the  more  credit.  The  reason  why  Wheeler 
did  not  preserve  a  copy  of  the  letter  is  sufficiently  accounted  for. 

It  is  asked  why  Wheeler  (fid  not  write  again  to  Jackson,  when 
he  recdved  no  reply  to  his  letter,  and  why  he  did  not  speak  about 
k  to  Jackson  the  next  time  he  saw  him.  In  replv  I  might  ask, 
Why  do  merchants  and  others,  when  dealing  with  those  in  whom 
they  repose  confidence,  omit  to  have  contracts  reduced  to  writing, 
when  required  by  the  statute  of  frauds  f  And  when  they  reduce 
tern  to  writing,  why  do  it  by  letter,  embracing  only  the  heads,  in-« 
Itead  of  entering  into  special  agreements  f  We  all  know,  in  prac** 
liee,  how  these  things  are  done.  And  perhaps  persons  dealing 
#hb  insurance  companies  are  as  oflen  as  in  any  other  cases  inat«> 
iBBtive  to  those  niceties  and  particularities. 

To  rebut  the  evidence  of  Wheeler,  much  reliance  is  placed  on 
iie  testimony  of  Greene,  that  no  such  letter  can  be  found  in  the 
Wtthington  Office,  no  memorandum  of  it  on  the  minutes  or  else- 
where, and  no  entry  of  its  having  been  hid  before  the  board,  as 
■soal  in  soch  cases. 

There  can  be  no  doubt  fliat  Wheeler  meant  to  give  the  notice* 
He  could  not  have  been  guilty  of  the  absurdity  of  having  two  in- 
soroices  in  two  offices  in  the  immediate  neighbourhood  of  each 
Other,  and  of  attempting  to  conceal  a  second  insurance.  A  loss  and 
fliaim  for  compensation  would  inevitably  lead  to  detection.  It  was 
the  interest  of  Wheeler  to  give  the  notice.  It  was  the  duty  of 
Jackson,  the  president,  when  the  notice  was  received,  to  lay  it  be- 
fore the  board  and  have  it  entered  in  the  office.  Both  Jackson  and 
Wheeler  are  represented  in  the  respondents*  argument  to  be  punc- 
tnl  business  men.  The  inference  from  the  interest  of  Wheeler 
it,  that  he  sent  the  notice.  The  inference  from  the  duty  of  Jack- 
son is,  that  it  was  not  sent.  The  one  is  a  fair  set-off  against  the 
other.  ,Then  we  have  the  positive  evidence  of  Wheeler  and  of 
Peck,  which  are  not  overcome.  The  omission  to  examine  Greene 
as  to  his  personal  knowledge  on  the  subject  raises  a  strong  sus- 
picion that  this  letter  was  received,  but  omitted  to  be  placed  on 
the  files,  and  that  notice  was  received  through  Peck.  It  is  said, 
on  the  other  side,  that  we  ought  to  have  examined  him  on  this 
pobt.  We  rely  on  our  own  evidence  ;  they  call  this  witness  to 
rebut  it  They  go  half  way  in  the  inquiry,  and  tell  us  that  we 
ought  to  have  pursued  that  inquiry  for  them,  —  that  we  should  havd 
examined  Aeir  own  witness,  called  to  rebut  our  evidence,  on  the 
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points  on  which  it  was  all  important  be  should  have  heea  fnxHwrned 
in  order  to  render  such  rebuttal  of  any  avail  at  all.  This  wouk) 
certainly  be  a  novel  mode  of  proceeding. 

I  shall  now  proceed  to  the  second  proposition.  This  notice 
ought  to  bind  the  Washington  Company  m  equity. 

(This  part  of  the  argument  is  omitted.) 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  on  a  policy  of  insurance  made  by  the 
defendants.  The  original  policy,  executed  September  27th,  1835, 
for  one  year,  and  annually  renewed  till  September,  1838,  contain- 
ed the  following  clauses  :  —  ^^  And  provided  further,  that  in  case 
the  insured  shall  have  already  any  other  insurance  against  loss  by 
fire  on  the  property  hereby  insured,  not  notified  to  this  corpora* 
tion,  and  mentioned  in  or  indoreed  upon  this  policy,  thai  this  in- 
surance shall  be  void  and  of  no  effect.  Ajid  if  the  said  insured, 
or  their  assigns,  shall  hereafter  make  any  other  insurance  on  the 
same  property,  and  shall  not,  with  all  reasonable  diligence,  give 
notice  thereof  to  this  corporation,  and  have  the  same  indorsed  om 
this  instrument^  or  otherwise  acknowledged  by  them  in  writing,  this 
policy  shall  cease  and  be  of  no  further  effect."  A  loss  bav^ 
ing  occurred  on  the  9th  of  April,  1839,  an  action  at  law  was  io* 
sdtuted  to  recover  the  amount  of  the  defendants,  on  which  finel 
judgment  was  rendered  in  their  favor  in  this  court,  at  the  Januarjr 
term,  1841.  (Se^  Carpenter  v.  Providence  Washington  Ins.  Co«, 
16  Peters,  495.)  This  was  chiefly  on  the  ground,  that  another 
policy  had  been  effected  on  the  same  property  at  another  insurance 
office,  in  December,  1836,  and  renewed  yearly  till  December,  1838, 
but  which  had  not  been  ^^  mentioned  in  or  indorsed  on  this  pol- 
icy," ^^  or  otherwise  acknowledged  by  them  (the  defendams)  in 
writing." 

For  various  other  particulars  connected  with  the  case,  reference 
can  be  had  to  the  above  case,  and  the  statement  which  precedes 
this  opinion.  Under  these  circumstances,  the  complainant  next 
resorted  to  the  bill  now  in  consideration,  and  alleged,  that  ^^  in  the 
month  of  December,  A.  D.  1836,  and  in  the  month  of  Decern* 
her,  A.  D.  1837,  and  at  divers  other  times,  the  said  Providence 
Washington  Insurance  Company  had  notice  from  the  said  H.  M. 
Wheeler  &  Co.  of  the  said  insurance  at  the  office  of  said  Amen* 
can  Insurance  Company,  b  Providence,  and  said  notices,  so  giv- 
en, were  given  for  tne  purpose  of  having  the  same  indorsed  on  the 
policy  at  the  office  of  said  Providence  Washington  Insmtmce 
Company,  or  otherwise  acknowledged  by  them  in  writing.  And 
your  orator  supposed  that  the  said  Providence  Washington  Insur- 
ance Company  had  performed  their  part  of  said  contract  in  this 
behalf,  as  in  equity  and  good  conscience  they  were  bound  to  do." 

He  then  added,  —  '^  Wherefore,  masmuch  as  your  orator   is 
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femedikss  at  and  by  the  strict  rules  of  the  coiamon  law,  he  prayft 
your  honors  to  issue  a  decree  compelling  said  Providence  Wasb^ 
ington  Insurance  Company  to  indorse  said  notice  on  said  policy, 
or  otherwise  acknowledge  the  same  in  writing,  according  to  the 
terms  of  their  policy,  as  they  long  since  ought  to  have  done,  and 
to  compel  said  Providence  Washington  Insurance  Company  to  pay 
your  orator  said  sum  of  fifteen  thousand  dollars,  with  interest  from 
the  time  of  said  loss,  and  his  costs." 

The  defendants,  in  their  answer,  deny  that  they  ever  had  notice 
in  any  form  of  the  additional  insurance,  or  not  till  long  after  the  ex- 
ecution of  the  policy  now  in  quesdon,  and  object  to  the  admission 
of  any  evidence  on  the  subject,  except  such  as  is  in  writing,  ac- 
eordi^  to  the  stipulation  in  the  policy  itself.  And  they  further 
deny,  ^^  that  the  plaintiff  has  any  equity  to  compel  diese  de* 
fendants  to  indorse  a  notice  of  such  previous  or  subsequent  insur* 
ance  on  said  policy,  or  to  acknowledge  the  same  in  writing." 

They  then  aver,  that  if  the  additional  policy  had  been  conunu- 
Bleated  to  them,  and  the  present  insurance  still  continued,  it  would 
have  been  vcHd,  because  false  representations,  material  to  the  risk 
in  respect  to  the  value  of  the  whole  property,  were  made,  af« 
fecting  the  additional  policy,  and  that  the  probability  is,  the  pres- 
ent one  would  not  have  been  continued  on  seebg  the  additional 
jpolicy,  as  that  is  for  $  6,000,  and  the  present  one  $  15,000,  mak- 
mg  an  aggregate  insurance  of  $  21 ,000,  when,  in  the  original  state- 
ment to  the  defendants,  the  whole  property  w:as  valued  at  only 
$  19,000,  and  when  it  is  not  the  custom  of  insurance  companies  to 
take  risks  on  this  kind  of  property  beycmd  three  fourths  of  its  val* 
ue,  in  order  to  keep  the  insured  still  interested  to  the  extent  of  the 
other  fourth,  and  thus  likely  to  use  greater  precautions  against  fire, 
and  lessen  the  risk  of  the  insurers,  compared  with  what  it  would 
be  if  an  additional  insurance  was  obtained  covering  the  whole  value* 

It  will  be  seen,  by  this  state  of  the  case,  that  important  ques- 
tions, both  of  fact  and  law,  are  mvolved  in  it ;  —  of  fact,  whether 
the  additional  policy  was  ever  made  known  to  the  defendants  for 
the  purpose  of  being  acknowledged  in  writing  ;  and  of  law,  whetl^ 
er,  m  that  event,  it  was  their  duty  so  to  have  acknowledged  it, 
and,  not  doing  so,  whether  this  court  can  now  compel  them  to  do 
it.  There  are  other  considerations  which  arise  in  the  course  of 
the  inquiry  that  will  receive  attention,  but  are  incidental,  rather 
than  raised  directly  through  the  pleadings.  The  testimony  in 
support  of  the  leadm^  allegation  in  the  bill  is  not  very  complicated. 
But  how  much  of  evidence  should  be  required  to  prove  that  alle- 
gation, under  the  principles  applicable  to  the  circumstances  of  this 
case,  is  one  of  some  difficulty,  and  is  first  to  be  settled.  Where 
an  answer  is  responsive  to  a  bill,  and,  like  this,  denies  a  fact  une- 
quivocally and  under  oath,  it  must  in  most  cases  be  proved  not 
only  by  the  testimony  of  one  witness,  so  as  to  neutralize  that  deni- 
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al  and  oatb,  bul  by  some  addidomd  eridonoe,  in  oider  to  tun  As 
seales  for  the  plaintiff.  Darnel ».  Miteh^^  1  Story's  Rep.  IB^i 
Hi^  «.  Hondas,  1  Wash.  C.  C.  R.  SSO ;  The  Union  Bank  of 
Georgetown  v.  Greary,  5  Peters,  99^  The  additional  evideno^ 
must  be  a  second  witness,  or  very  $Urong  eirewmMkmtt^  1  Waefai 
C.C.R.230;  Hu|^«.  Bkke,  1  Mason's C.  C.  R.  614;  9  Gill 
&  Johns.  426  ;  1  Paige,  239  ;  3  Wend.  632 ;  2  Johna.  Cb.  R.  93. 
Clark's  Ex'rs  v.  Van  Riemsdyk,  9  Cranch,  153,  says,  ^^vidi 
pregnant  circimisttnces."  (Neale  «.  Hagthrop,  3  Bland's  Ch* 
d#7  ;  2  Gill  &  Johns*  208.) 

But  a  part  of  the  cases  on  this  subject  introduce  some  qualifiea* 
tions  or  hmitations  to  the  general  lule,  which  are  urged  m  diminidK 
iag  the  quantity  of  evidence  necessary  here.     Thus,  in  9  CvMcb^ 
160,  the  grounds  of  the  rule  are  explained  ;  and  it  is  theu^t  ptcqptr 
there,  that  something  should  be  detracted  from  the  weight  given  to  m 
answer,  if  from  the  nature  of  things  the  respondent  could  not  knoir 
xktb  tnidi  of  the  matter  sworn  to.     So,  if  the  answer  do  not  den^  the 
allegation,  but  only  express  ignorance  of  the  ftct,  it  has  beai  adjudge 
ed  that  one  jpositive  witness  to  it  may  suffice.     1    J.  J.  Marshall^ 
178.     So  it  the  answer  be  evasive  or  equivocal.     4  J.  J.  Mar^ 
shall,  213;  1  Dana,  174  ;  4  Bibb,  358.     Or  if  it  do  not  in  some 
way  denv  what  is  alleged.    Knickerbacker  tr.  Harris,  1  Paige,  2I2« 
But  if  me  answer,  as  here,  explicitly  denies  the  material  allega* 
tien,  and  the  respondent,  though  not  personally  conusant  to  ail 
the  particulars,  swears  to  his  disbelief  in  the  allegations,  and  as* 
signs  reasons  for  it,  the  complainant  has  in  several  instances  been 
required  to  sustain  his  allegation  by  more  than  the  testimony  of 
one  witness.     (3  Mason's  C.  C.  R.  294.)     In  Coele  v.  Chase,  I 
Bland,   136,  such  an  answer  and  oath  by  an  adminislralor  was 
held  to  be  sufficient  to  dissolve  an  injunction  for  matters  alleged 
against  his  testator.     So  is  it  sufficient  for  that  purpose  if  a  corpo* 
ration  deny  the  allegation  under  seal,  though  without  oath  (Haight 
tr.  Morris  Aqueduct,  4  Wash.  C.  C.  R.  601 )  ;  and  an  administrator 
denying  it  under  oath,  founded  on  his  disbelief,  from  informatioa 
communicated  to   him,  will   throw   the/  burden  of  proof  on  the 
plaintiff  bevond  the  testimony  of  one  witness,  though  not  so  much 
oeyond  as  if  he  swore  to  matters  within  his  personal  knowledge. 
3  Bland's  Ch.  567,  note  ;  1  Gill  &  Johns.  270  ;  Pennington  v.  Git- 
tings,  2  Gill  &  Johns.  208.     But,  what  seems  to  go  further  than 
is  necessary  for  this  case,  it  has  been  adjudged  in  Salmon  r.  Cla- 
gett,  3  Bland,  141,  165,  that  the  answer  of  a  corporation,  if  call* 
ed  for  by  a  bill,  and  it  is  responsive  to  the  call,  though  made  by  a 
<(  corporation  a^egate  under  its  seal,  without  oath,"  is  competent 
evidence,  and  ^^  cannot  be  overturned  by  the  testimony  of  one  wit- 
ness alcme."    We  do  not  go  to  this  extent,  but  see  no  reason  why 
such  an  answer,  by  a  corporation,  under  its  seal  and  sworn  to  by 
the  proper  officer,  with  some  means  of  knowledge  on  the  subject^ 
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alloiilA  not  generaBj  knpofle  an  oUigafiofi  on  the  complauumt  ta 
proftB  die  feet  by  more  than  one  wimess*  (5  Pelera,  ill  ;  4 
Wash.  C  C.  R.  601 .)  Here  the  denial  bjtbe  eivpcMralioB  is  ex* 
idieit  wad  respotttiTe  to  die  biH,  and  its  truth  sworn  to  by  its  pres- 
idem,  "  accordii^  to  the  best  of  hss  knowledge  and  bdief."  The 
onty  diflkfiflty  is  in  respect  to  the  extent  of  that  knowledge.  He 
was  not  the  president  of  the  company  at  the  time  the  infbrmatioo 
of  the  secom!  insurance  is  alleged  to  have  been  giyen.  Nor  is  it 
reGed  on  in  m-gument,  that  he  was  then  a  member  and  Kved  near, 
ot  was  for  any  reason  likely  to  be  consulted  when  such  notices 
were  received.  Bat  be  has  since  had  access  to  all  the  files  and 
records,  in  his  official  capacity,  so  as  to  know  if  any  letter  on  tins 
stibject  appears  to  have  been  received,  and  dierefore  testifies 
with  some  means  of  knowledge.  And  though  it  is  admitted,  that 
the  certainty  is  not  so  great  against  the  reception  of  the  notice  at 
if  Jackson  himself  was  alive  and  testified  against  k,  yet,  m  the 
nature  of  the  case  and  by  the  precedents,  the  denial  is  stiotigly 
enoueh  made  and  supported  to  impose  on  the  complainant  the 
proof  of  his  allegation  by  something  more  than  the  testimony  of 
one  witness,  though  not  so  much  more,  it  is  conceded,  as  the 
^  pregnant  circumstances  "  before  alluded  to. 

The  next  inquhy  is,  whether  the  material  allegation  in  this  case 
is  thus  proved  ?  On  an  examination  of  the  evidence,  it  will  be 
found  that  not  even  one  witness  swears  positively  to  it ;  and  what» 
ever  is  sworn  in  support  of  it  is  much  impaired  by  odier  proof. 

The  allegation,  it  will  be  remembered,  is,  that  in  December, 
1836,  and  divers  other  limes,  the  defendants  had  notice  from  die 
insured  of  the  second  insurance,  given  for  the  purpose  of  bein^ 
indorsed  on  the  policy,  or  acknowledged  m  writing. 

There  is  no  attempt  to  prove  any  such  notice  except  on  two  oc- 
casions, —  one  in  1836,  and  one  in  1837.  The  only  witness  calk 
ed  to  support  the  first  is  Mr.  Wheeler.  He  testifies,  that  about 
die  time  of  die  second  insurance,  in  December,  1836,  he  wrote  a 
letter  to  the  president  of  the  Providence  Washington  Company, 
stating  that  such  an  insurance  had  been  efifected,  and  thinks  he  put 
die  letter  m  the  post-office.  This  is  all  on  that  point  in  behalf  of 
the  complainant  concerning  this  notice. 

It  is  to  be  observed,  that  the  testimony  of  Wheeler,  in  its  full 
extent,  does  not  prove  the  fact  that  information  of  the  second  in* 
surance  ever  actually  reached  the  defendants  for  the  purpose  of 
being  indorsed  or  acknowledged,  but  merely  that  a  letter  was  writ- 
ten for  that  purpose,  and  probably  put  in  the  post-office. 

Though  such  evidence,  standing  alone,  in  the  case  of  notice  of 
non-payment  of  bills  of  exchange  and  promissory  notes,  is  sufficient, 
under  mercantile  usage,  to  raise  a  presumption  that  the  holder  had 
used  due  diligence,  yet  even  in  such  cases  it  is  not  held  to  prove  the 
actual  receipt  of  notice.     The  Bank  of  Columbia  v,  Lawrence,  1 
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PeterS)  582,  and  Dickins  v.  Beal,  10  Petai^  681  #  Much  less  caa 
it  prove  the  receipt  of  it  where  no  such  usage  exists,  as  in  the  case 
of  policies  of  insurance. 

When  we  look  for  any  other  proof  to  sustain  or  strengthen 
Wheeler's  evidence,  thus  defective^  it  will  appear  to  be  weakened 
ratlier  than  strengthened  by  the  other  testimony  and  circumstances. 
Because,  first,  such  a  letter,  if  ever  received,  would  probably  be 
preserved  on  the  files  of  the  office.  So  would  it  proi>ably  be  an- 
swered, as  that  was  not  only  the  usage  in  respect  to  all  letters  eo 
official  business,  but  it  is  shown,  specially,  to  have  been  the  cus- 
tom of  the  office  to  act  forthwith  and  officially  on  letters  like  these 
when  received,  and  to  send  a  reply  in  conformity  to  the  decision 
of  the  company  upon  them.  Yet  no  answer  is  stated  ever  to  have 
been  received  concerning  thb  ;  nor  is  any  trace  of  an  answer,  or 
of  the  original,  found  in  the  office,  either  in  the  recollection  of 
other  officers,  or  in  any  files,  books,  records,  or  even  memo- 
randa. 

Again  ;  the  insured,  if  conscious  that  such  a  letter  had  been 
sent,  and  reached  its  destination  without  being  answered,  would 
naturally  have  written,  or  called  to  ascertain,  why  information  of  the 
second  bsurance  was  not  acknowledged  in  writing,  apprized  as  the 
insured  must  be,  both  by  the  published  terms  of  msurance  and  the 
policy  itself,  that  the  latter  was  void  and  ceased^  to  operate  with- 
out such  an  acknowledgment,  and  that  it  was  the  duty  and  interest 
of  the  insured  to  see  to  this  acknowledgment  being  made.  Nor 
is  it  a  sufficient  answer  to  the  last  objection,  that  he  might  rest 

Juiet  without  a  reply,  supposing  the  acknowledgment  had  been  iiH 
orsed  on  the  policy,  because  the  policy  was  in  the  possession  of 
the  insured,  and  not  of  the  insurers  ;  and  hence  it  was  well  known 
to  the  insured  that  no  such  indorsement  had  been  made  on  that. 

It  is  difficult,  likewise,  to  discover  any  adequate  motive  for  not 
replying  to  the  letter,  if  it  was  ever  received,  unless  it  be  one  rest- 
ing on  a  gross  fraud.  If  the  company,  or  its  president,  on  a  re- 
ceipt of  it,  should  not  choose  to  continue  the  policy,  as  would 
probably  be  the  case,  for  reasons  before  mentioned,  they  would 
leel  no  reluctance  to  state  the  fact  to  the  insured,  and  thus  end  a 
risk  where  the  insurance  exceeded  the  value  of  the  property,  and 
difiered  so  much  from  their  usual  prudent  terms  of  underwriting. 
But  if  they  did  choose  to  continue  it,-  they  would  be  likely  soon  to 
repl^,  stating  that  fact,  because,  without  such  a  reply,  they  knew 
the  msured  would  probably  consider  the  policy  terminated,  in  con- 
formity with  the  stipulations  in  it,  and  would  insure  elsewhere,  and 
they  lose  a  premium  which  they  had  decided  it  was  expedient  for 
the  company  to  retam. 

This  IS  all  which  it  is  considered  necessary  to  say  in  respect  to 
the  evidence  of  the  notice  supposed  by  the  plaintiff  to  have  been 
given  by  Wheeler  in  1836. 
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But  It  is  urged,  beside  this,  that  another  notice  of  the  additional 
msurance  at  the  Providence  American  Company  was  given  the  en<- 
viiiiig  year,  in  December,  1897,  through  Mr.  Peck.  It  is  mani- 
1^,  however,  that  diis  last  notice,  like  the  other,  must  stand  or 
AH  bf  ksetf,  us  they  are  distinct  or  disconnected  in  time  and  cir- 
cmistaiiees,  — net  parts  of  one  transaction,  —  and  are  attempted  to 
he  sos^ined  by  testimony  not  cumulative  but  entirely  different. 
What  is  pibved  on  this  matter  by  Mr.  Peck  ?  Merely  that  a  let- 
ter, written  to  him  fer  another  purpose,  contained  a  statement  of 
Aie  existence  of  tiie  second  insurance,  and  his  impression  that  he 
tAnwed  the  leftter  to-  die  president  of  this  company  for  the  other 
purpese.  It  mU  be  seen  that  his  testimonv  is  rather  argumentative 
from  his  rnusl  habits  ef  business,  than  posttivte,  that  he  showed  thfe 
letter  at  all  to  the  presidmif ;  but  if  he  did,  it  is  conceded  that  the 
«lb]ect  was  to  oommunicate  merely  the  other  feet,  —  ^  the  change 
of  owners  in  the  property"  (see  Wheeler's  letter).  And  if  he 
carried  the  letter  in  his  hands,  which  contabed  other  mutter,  men^ 
tioning  an  insurance  at  the  American  Office,  he  was  not  desired,  as 
appears  by  the  letter  itself,  to  conununicate  that  part  of  it,  nor  docfs 
he  say,  in  his  written  r^ly,  that  he  had  commonicsrted  that  part) 
tmt  only  ^*  notified  the  Providence  Washington  Insurance  Com- 
pany, that  Mr.  Wheeler  had  disposed  of  his  intere^  to  you,  of 
"which  they  had  made  record.^' 

Beside  this,  and  against  any  such  notice  having  been  given  or  in- 
tended for  the  purpose  set  up  in  this  bil,  diere  are  most  of  the 
collateral  oonsfdsrations  which  have  been  enumerated  in  opposi- 
tion to  the  other  notice,  alleged  to  have  been  given  the  previous  year. 

It  mast  also  be  reccjlected,  that  a  letter  was  written  to  the  pres- 
ident by  Wheeler  on  the  same  day  he  wrote  to  Peck,  saying  nodi- 
ing  in  it  concerning  any  second  insurance  ;  and  die  president 
promptly  answered  it,  saying  nothing  in  reply  concerning  Aat  sub- 
ject, but  all  which  was  expected  as  to  the  other.  On  diis,  it  wiH 
occur  immediately  to  ask,  if  Peck  had  given  such  notice,  or  been 
requested  to  do  it,  or  even  if  Wheeler  had  before  given  it,  why 
Wlieeler  did  not  at  once  write  again,  stating  that  an  answer  had 
been  received  as  to  the  notice'  of  a  change  of  property,  bcrt  none 
es  to  the  second  insurance.  In  short,  a  convincing  proof  that 
nothing  was  communicated  but  the  change  of  owners  in  me  proper- 
ty is,  diat  nothing  more  seems  intended  to  have  been  coromuni- 
eated  ;  that  nothing  more  was  contained  in  the  letter  to  the  presi- 
dent, and  nothing  more  wished  to  be  stated  by  Peck,  and  no  witness 
testiSes  that  the  other  information  was  actually  read  by,  or  named 
to,  ^he  president,  and  no  collateral  fact  renders  the  last  circum* 
stance  probable.  This  is  the  whole  evidence  in  the  case,  on  this 
point,  that  is  essential.  To  show  more  fuUy  that  under  it  none  of 
liie  material  questions  of  law  arise  or  can  be  considered,  which 
fnigbt  otherwise  be  presented,  it  may  not  be  tinimportant  to  disciinK 
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iaate  and  examine  briefly  wbat  those  quesUoiis  are,  and  what 
be  proved  in  order  to  raise  them. 

Several  precedents  exist,  where  respondents  m  equity  are  al- 
lowed, by  way  of  defence,  to  prove,  by  parol,  fbaX  the  written 
contract  relied  on  does  not  contain  all  die  ori^nal  terras  agreed^ 
and  in  this  way  entitle  themselves  to  be  exonerated  under  the 
terms  proved  oy  parol.  (Wodlam  v.  Heam,  7  Yes.  211  ;  2 
Story's  £q.  Jmrisp.  §  770  ;  and  Sueden  on  Vendors,  125  to  140, 
and  cases  cited.)  Others  exist,  of  this  kind  of  proof  bdsg  at 
times  permitted  to  complainants  in  relation  to  separate  subsequent 
terms  of  agreement  modifjring  the  prior  ones,  and  on  those  sii^Me* 
quent  terms  being  proved  by  parol,  a  recovery  be  allowed.  4 
Bro.  Ch.  R.  514  ;  1  ibid.  92.  There  are  other  precedents  of 
complainants  seelang  to  show  by  parol  a  portion  of  a  c(»tiact 
existing  when  the  (Original  was  made,  but  which  was  omitted  from 
it  by  accident,  and  agabst  doing  which  some  of  the  authorities 
seem  to  decide.  (7  Yes.  jr.  211 ;  15  ibid.  518 ;  Stoiy's  Eq. 
Jurisp.  §  770,  and  note.)  On  the  contrary,  some  decide  for  it.  _(£ 
Ves.  sen.  375  ;  1  ibid. 456  ;  1  Starkie  on  Ev.  1015-1018.) 
neither  of  these  classes  of  cases  can  be  clainaed  as  embracing 
Here  the  parol  proof  b  ofllered  by  a  complsunant,  rather  tl^  by 
way  of  defence ;  and  it  is  not  pretended  that  any  ombston  btm 
happened  of  a  part  of  the  original  contract,  or  that  there  has  be^i 
any  new  separate  contract  noodifjrii^  that. 

On  the  contrary,  in  the  most  natural  aspect  of  the  case,  it  is 
one  of  a  comfdainant  attempting  to  show,  by  parol,  a  fact,  whidi, 
if  true,  is  supposed  to  establish  a  neglect  or  wrong  in  the  defend- 
imts, — a  breach  of  official  duty  happening  s(»netime  after  the  con- 
tract of  insurance  was  made«  —  by  not  acknowledging  then  in 
writing  the  receipt  of  information  that  anoth^  policy  had  been  ob- 
tained on  the  properQr,  and  saying  in  reply,  under  these  new  eii^ 
cumstaaces,  that  the  first  contract  should  either  continue  or  ter- 
minate. 

This  presents,  it  will  be  seen,  a  question  somewhat  novel,  namely, 
whether  the  specific  performance  of  a  duty  in  private  life,  not 
of  a  contract,  can  be  enforced  by  courts  of  equit}r,  and  a  party 
compelled,  by  a  sort  of  mandamus,  to  acknowledge  in  writing  what 
he  had  never  promised  so  to  acknowledge. 

That  question,  however,  need  not  now  be  decided,  as  such  a 
duty  is  not  claimed  to  exist  except  where  ft  notice  of  the  sec^ond 
insurance  is  actually  received.  And  to  prove  such  a  receipt  here^ 
the  evidence  ofilered  is  certainly  insufficient,  whether  requirmg  only 
one  positive  witness,  imimpaired,  or  something  more  than  one. 

But  there  is  anodier  aspect  of  the  case,  which  would  present  a 
different  question  of  law,  if  it  was  set  out  specially  in  the  bill,  and 
was  supported  by  any  stronger  proof  as  to  the  material  fact.  It  is, 
that  the  respondent  should  be  c(msidered  as  barred  or  estopped 
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from  seickig  up  the  iraot  of  an  acknowledginent  in  writing,  if  that 
want  was  the  result  of  his  own  neglect  of  du^.  In  that  view,  both 
the  receipt  of  the  informatioQ,  and  a  consequent  obligation  to  make 
an  acknowledgment  of  it  in  writing,  must  be  satisfactorily  estab* 
lished  before  any  neglect  of  duty  can  be  imputed.  But,  as  already 
shown,  the  first  fact,  the  receipt  of  the  information,  is  not  estab* 
lished  in  that  manner  ;  and,  if  it  were,  some  difficulty  might  exist 
as  to  the  second  point,  in  considering  a  mere  omission  to  reply  as 
a  wrong,  and  such  a  wrong  as  to  estop  the  insurers  from  making 
an  objection  expressly  provided  for  and  allowed  in  the  policy. 
Because  it  is  not  the  insurer,  but  the  insured,  on  whom  the  obliga* 
tion  seems  to  be  imposed  to  have  the  notice  of  the  further  insurance 
reduced  to  writing,  as  a  condition  precedent  to  a  recovery.  It  is 
the  insured  who  by  that  further  insurance  increases  the  risk  of  the 
fanner  insurers,  and  who  ought,  therefore,  to  have  it  both  com^ 
montcated  and  acknowledged  in  the  manner  stipulated,  m  order  to 
render  it  sure  that  a  continuance  of  the  fibrst  risk  is  assented  to. 
And  though  an  omission  to  answer  a  letter  from  the  insured  might 
incommode  him,  and  be  a  breach  of  comity,  it  is  not  easy  to 
discover  any  engagement  or  promise  which  it  violates. 

Supposing,  however,  the  bill  to  be  broad  enough  in  its  allega^ 
tions,  and  the  sendmg  of  notice  of  the  second  insurance  proved, 
and  die  duty  to  acknowledge  it,  if  received,  to  be  clear,  we  might, 
in  most  cases  like  this,  enforce  a  discovery  of  the  receipt  of  it,  if 
coming  to  hand  ;  and  might  enjoin  the  insurers  i^iust  using,  by 
way  of  defence,  a  circumstance  caused  by  theur  own  misconduct. 
(Baker  v.  Biddle,  1  Bald.  C.  C  R.  405.)  But  whether  we  could 
go  further,  and  enforce  a  recovery  for  the  loss  on  the  equity  side 
of  this  court,  when  an  action  had  been  brought  for  it  on  the  law 
side  and  failed,  and  other  remedies  there  may  still  exist  for  any 
wrong  done,  is  a  question  open  to  doubt,  and  need  not,  for  the 
reasons  before  stated,  be  now  decided.  Le  Guen  «•  Gouvemeur, 
1  Johns.  Cas.  436  ;  Simpson  v.  Hart,  1  Johns.  Ch.  R»  91  ; 
Gordon  v.  Hobart,  2  Sumner's  C.  C.  R.  40J. 

Finally,  it  is  urged,  that  a  fraud  has  been  perpetrated  here,  and 
that  frauds  constitute  at  all  times  a  distinct  and  siufficient  ground  for 
a  recovery  in  chancery.  The  fraud,  if  existing  here,  would  not 
be  in  failing  to  answer  the  receipt  of  information  of  the  second 
policy,  stating  frankly,  as  convenience  and  a  spirit  of  courtesy  re- 
quired, whether  the  original  insurance  would  be  contmued  longer 
or  not ;  but  m  omitting  to  give  full  explanations  on  the  subject 
when  the  insured  applied  for  a  renewal  of  the  policy,  and  m  pro- 
ceeding then  to  take  a  further  premium,  with  a  covert  design  to 
defeat  the  insurance  on  account  of  the  second  policy,  provided 
any  loss  should  happen. 

The  rule  of  equity  is  very  broad  to  prevent  a  /ratid,  which 
would  exist  if  one  was  permitted  '^  to  derive  a  benefit  from  his 
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OWD  breadb  of  duty  and  obHgation."  8  fitorf's  Eq.  Jurisp.  §  781* 
And  k  has  been  laid  down,  that  ^^  it  hy  fraud  or  misrepresentfltioil 
Ofie  prevems  acts  fron  besig  ttone,  'eqoity  treats  the  case  as  if  H 
•were  done."     1  ^d.  §439  ;  11  Ves.  638. 

In  the  bill,  there  is  an  averment  of  fraud,  aid,  Ht  the  close,  a  geiK 
«ral  prayor  for  any  surtaMe  relief ;  and  it  seems  plausible,  that  we 
mi^t,  if  satisified  of  the  existence  of  fraud,  «stop  the  party  guihj 
c(  it  from  profiting  through  hk  own  wrong,  by  preventing  him  from 
Betting  up,  as  a  defence,  the  want  of  an  acknowledgmevvt  in  writing, 
when  such  want  was  the  result  or  the  instrament  of  his  own  mis- 
behavioar.  But  there  is  stifl  a  difliculty  in  this  view  of  the  case, 
from  the  circumstance  that  reckess  has  been  and  stSi  is  open  to  ^ht 
plaintifi*,  at  law,  for  any  fraud  ;  and  the  JucKciary  Act  provides,  that 
*^  suits  in  equity  shall  not  be  sustained  in  eidier  of  me  co^irts  of 
the  United  States  in  any  case  where  plab,  adequate,  and  complete 
remedy  may  be  had  «t  law."  (Act  of  September  2§th,  1789, 
§  16  ;  1  Stoiy,  69.)  And  also  from  another  reason,  which  has 
a&cted  the  previous  points, -^«  want  of  satisfactory  evidence  of 
^e  hcfis  aMeged.  The  first  step  in  proving  a  fraud  rails,  Neither 
a  neglect  nor  wrong  is  shown  by  the  positive  testimony  of  any  one 
witness  ;  and  whatever  is  sworn  to  by  any  one  in  behaU*  of  the 
complainant  is  counteracted  by  opposing  circumstances,  rather 
than  strengthened,  as  it  should  be,  after  a  sworn  denial  in  the  biH, 
and  in  so  grave  a  charge  as  fraud,  by  very  satisfoctoiy  auxiliaries, 
^i^  not  peihaps  by  so  strong  evidence  as  is  necessary  in  re*- 
formmg  contracts  ;  diat  is,  by  evidence  which  is  *'  hrefragable,** 
and  not  open  **  to  opposing  presumptions."  1  Bro.  Ch.  347  ;  ft 
Cranch,  419  ;  1  Ves.  sen.  317 ;  6  Ves.  3«  ;  8  Wheat.  211  ;  1 
Feters,  18  ;  2  Johns.  Ch.  696,  680. 

It  is  a  matter  of  regret,  that  so  great  a  loss,  which  the  plaintiff 
nnd  those  under  whom  he  claims  intended  to  guard  agdnst  bv  in- 
stmnice,  should  happen  entirely  without  indemnity.  But  it  is  t6 
be  remembered,  that  the  defendants  gave  abundant  and  repeated 
notice  to  him  in  writing  and  print  in  the  policy  itself,  as  well  as 
otfier  ways,  that  they  would  not  take  any  risks  on  property  where 
it  was  insured  beyond  a  certain  ratio  of  its  fidl  value,  unless  the 
efrcumstances  were  made  known  to  them,  and  the  additional  policy 
reeognised  in  writing,  so  as  to  avoid  any  mistake,  or  accident,  or 
want  of  deliberate  attention  to  the  subject. 

If  the  plaintiff,  after  all  this,  omitted  to  comply  widi  so  substan* 
tial  a  provision  in  the  contract  itself,  as  we  are  bound  to  believe 
on  the  evidence  now  offered,  we  see  no  way,  equitably  or  legally, 
to  prevent  the  consequences  from  falling  on  himself,  rather  than 
others,  bemg  the  result  either  of  his  own  neglect,  or  diat  of  some 
of  the  agents  he  employed. 

An  adiierence  to  such  important  rules  is  peculiarly  necessary  for 
the  protection  of  absent  stockliolders,  often  interested  extensively 
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in  insuranee  eompaoies  ;  and  so  far  from  its  being  nnconsoi^itious 
to  enforce  tbem,  when  dieir  eidstence  is  well  known,  and  when  the 
risk  has  been  increased  without  coi^onning  to  them,  it  is  the  only 
and  just  safeguard  of  all  concerned  in  such  institutions. 
Let  the  judgment  below  be  affirmed. 

Mr.  Chief-Justice  TANEY,  being  sick,  did  not   sit  in  this 
cause. 


The  AGsicuLTtTBAL  Bank  of  Mississippi  aivb  others,  Plaintiffs 

IN    EBBOB,  V.   ChABLES    RiCB    AND    MaRT    HIS   WIFE,  AND    MasTHA 
PfiXPPS,  EbBFBMDANTS. 

A  bond  for  Uie  conrejaoce  of  iand  dooB  not  tranaler  the  legal  title,  w  ae  to  serve  as 
a  defence  in  an  action  of  ejectment,  and  auch  a  bond,  when  ligned  by  married 
women,  neither  confers  a  legal  nor  equitable  right  upon  the  obligees. 

la  order  to  oonvej  by  grant,  tne  party  poeseesing  the  right  moat  be  the  grantor^ 
and  nae  apt  and  proper  words  to  convey  to  the  grantee. 

It,  therefore,  the  title  to  land  is  in  married  women,  and  a  deed  for  the  land  recitea 
the  namea  of  the  husbands,  as  grantors,  purporting  to  convey  in  right  of  their 
wires,  the  deed  is  inaaffieient  to  convey  the  title  of  the  wives.. 

Nor  is  such  a  deed  made  effective  by  its  being  signed  and  sealed  by  the  wives.  Tht 
interest  of  the  husbands  is  conveyed  by  it,  but  nothing  more. 

A  receipt  of  money,  subsequently,  oy  the  female  grantors,  does  not  pass  the  legal 
tttls,  nor  give  efict  to  a  deed|  whioh,  as  to  them,  was  utteiiy  void. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Mississippi. 

It  was  an  ejectment  brought  by  the  defendants  in  error  against 
the  Agricultural  Bank  and  others,  to  recover  two  undivided  third 
parts  of  a  lot  pf  ground  in  the  city  of  Natchez,  bounded  as  follows  :  — 
pouting  on  Main  Street,  between  Canal  and  Wall  Streets  (formerly 
Front  and  Second  Streets),  beginning  on  Main  Street,  at  the  comer 
of  a  lot  owned  by  the  heirs  of  Samuel  Postlethwaite,  on  which  a 
large  new  cotton-warehouse  has  been  erected ;  thence  along  the 
northwestern  side  of  Main  Street,  west,  to  the  line  of  the  lot  be* 

fueathed  by  Adam  Bower,  deceased,  to  his  widow,  now  Mrs. 
^endleton ;  thence  north,  dong  the  eastern  line  of  the  said  last- 
mentioned  lot,  to  the  back  line  of  the  said  premises,  where  the  samo 
bounds  on  the  property  formerly  owned  by  Elijah  Bell ;  thence 
along  said  last-mentioned  line,  to  the  line  of  the  lot  belonging  to  the 
heirs  of  said  Postlethwaite ;  and  along  said  last-mentioned  line  to 
the  place  of  beginnbg,  on  Main  Street ;  and  being  the  same  prop- 
erty now  known  as  the  City  Hotel,  in  Natchez. 

TheplabufTs  below  claimed  the  lot  as  the  heirs  and  devisees  of 
Adam  Bower,  deceased,  who  died  seized  of  the  property,  and  the 
only  question  in  the  case  was,  whether  or  not  they  had  conveyed 
away  their  title  in  the  manner  prescribed  by  law. 
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The  circunmtaDces  are  so  fidly  set  fordi  in  tte  biB  of  exceptitod, 
dttt  a  recital  of  the  bill  will  be  sufficient.  The  cause  was  tried  81 
Mxj  term,  1843,  when  die  jmy,  under  the  direction  of  the  court} 
found  a  verdict  for  the  plaintiflii. 

Bill  of  Exceptions  tendered  by  the  DefendanU. 

Be  it  remembered,  that  on  the  trial  of  this  cause,  and  while  die 
■ame  was  before  the  jury,  the  said  plaintiffs,  hj  their  counsel,  to 
maintain  and  prove  the  said  bsue  on  their  part,  gave  in  evidence 
and  proved  that  one  Adam  Bower  (now  deceased) ,  in  his  lifetime, 
previous  to  die  year  1833,  was  seised  in  fee  of  a  certain  lot  or  par- 
cel of  land  m  the  said  declaratioB,  and  hereinafter  descried*  That 
on  the  16th  of  April,  1833,  the  said  Adam  Bow^,  beu^  so  seized 
of  said  land,  died,  leaving  diree  daughters,  to  wit,  Mardia  Pfaipps, 
vrife  of  William  M.  Phipps ;  Mary  HaOe,  wife  of  William  R.  HaiJe  ; 
md  Sarah  Bower,  a  feme  sole,  ins  heiresses,  vrho  took  and  inber» 
ited  tmder  the  last  wiU  and  testament  of  the  said  Adam  Bower  the 
said  fee  of  the  said  land.  That  the  said  Martha,  Mary,  and  6aFab| 
at  the  decease  of  the  said  Adam  Bower,  were  infants  under  die  age 
of  twen^-one  years.  That  since  the  death  of  the  said  Adam 
Bower,  the  said  William  M.  Phipps  and  William  R.  Haile  have 
both  departed  this  Ufe,  and  that  since  the  death  of  the  said  William 
R.  Haile,  Mary  Haile,  his  widow,  has  intermarried  with  Charles 
Bice,  one  of  tfae  plainiifis.  That  at  the  tkne  of  the  commencement 
of  this  suit,  the  said  defendants  were  in  possession  of  said  premises, 
holding  the  same  adverselv* 

The  plakitifis'  counsel  nere  rested. 

Whereupon,  the  coimsel  for  the  said  defendants,  to  maintain  and 
prove  the  said  issue  on  their  part,  gave  in  evidence,  that  after  the 
deadi  of  the  said  Adam  Bower,  and  while  the  fee  of  the  said  \bdA 
was  still  vested  in  the  said  Martha,  Mary,  and  Sarah,  the  said  Noah 
Baiiow  and  one  Henry  S.  Hohon  contracted  widi  the  said  beirs 
and  their  hus^bands  aforesaid  for  the  sale  and  purchase  of  die  said 
lands,  and  in  coasideradon  that  die  said  heirs  would  make  and  in« 
sure  to  them  a  good  and  valid  tide  in  fee  simple  to  die  said  land, 
they  agreed  to  give  and  pay  to  the  said  heirs  for  the  same  the  sum 
ef  $  40,000  ;  $  5,000  whereof  should  be  paid  in  hand  on  the  d^v** 
eiy  of  possession,  and  die  residue  should  oe  secured  to  be  paid  in 
instalments,  to  be  specified,  in  promissory  notes,  to  be  exectited  by 
dw  said  Holton,  and  indorsed  by  the  said  Bariow,  and  by  a  mort* 
gage  on  die  said  land.  •  That  the  said  Holton  and  Bartow,  in  pur* 
suance  of  die  said  contract,  paid  the  said  $  5,000  to  the  said  heirs, 
and  delivered  to  them  twelve  promissory  notes  for  $  2,016*66}  each, 
ail  bearing  date  the  16th  day  of  April,  1835,  and  payable  as  fdUows  : 
three  of  said  notes  in  twelve  months,  three  others  in  two  years, 
three  others  in  three  years,  and  the  other  three  in  four  jrears  from  die 
date  thereof;  all  made  by  the  said  Henry  S.  Holton,  and  mdorsed 
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bj  the  said  Notb  Bariow.  Aad  tba  said  b^irs,  ypov  receipt  of  the 
aaid  notes  and  the  said  sum  of  $5>000,  delivered  to  tbe  said 
Haarjr  S.  Hcdtoii  and  Noah  Badow  poaseaaioa  o£  the  said  land,  wkk 
the  taneinents  and  appurtenaaces,  and  at  the  same  time  exeoulad 
to  the  said  Holton  and  Barlow  a  bond  for  tide,  in  and  by  which  said 
bond  the  said  heirs  agreed  and  bound  then»elves»  and  ihttr  heitty 
to  make>  execute,  and  deKvery  after  duly  acknowledgbg  the  same, 
a  fuU  and  complete  general  wananty  deed  of  all  said  premises  and 
appurtenances,  buildings  and  fumituse,  to  the  said  Holton  and  Bar* 
low,  their  heirs  and  assigns,  th^eby  covenanting  a  good  and  inde* 
feasible  title  to  said  lot  oif  ground  to  said  Hokon  and  Barlow,  their 
heirs  and  assigna,  ag^unst  all  persons,  as  soon  as  a  surveyor  can  be 
had  to  make  a  survey  of  the  premises  to  ascertain  the  exact  boun- 
4aries.  That  the  siud  bond  was  executed  by  the  said  Saiah,  as 
Sarah  Gibson,  «»d  by  her  buaband,  David  H.  Gibson,  the  said 
Sarah  having  intermarried  with  the  said  David  £[•  Gibaon  between 
the  drafting  of  the  said  bond  and  its  execution ;  which  said  bond  is 
m  the  words  and  figures  foUowifl^,  to  wit :  — ^ 

Agre^nent  entered  into  and  executed  thia  day  of  Aprils  183$^ 
between  William  M.  Pliipps  and  his  wife,  William  R.  HaUe 
and  his  wife,  and  Sarah  Bowers,  parties  of  the  one  part,  and 
Noah  Barlow  and  Henry  S*  Holton,  parties  of  the  other  or  second 

Ct ;  the  above-named  parties  of  the  first  part,  for  the  oonsideratioa 
einafter  named,  agree  this  day  to  deliver  to  said  parties  of  the 
second  part  full  possession  of  the  tenements,  tavern,  stables,  and 
<^tber  buildings  occu|»ed  and  owned  by  the  late  Adam  Bower> 
and  heretof<Nre  also  occupied  since  his  death  by  the  said  William 
M*  Phipps,  and  the  lot  or  parcel  of  ground  upon  which  the  same 
stands,  being  on  the  xnofth  side  of  Main  Street,  between  Canal  and 
Wall  Streets,  in  said  city  of  Natchei ;  and  also  the  fnmiture,  kitch** 
en  and  household,  as  well  as  that  about  the  stables,  and  belonging 
to  and  in  said  tavern,  buildings,  and  said  premises ;  and  said  par-* 
ties  of  the  first  part  do  fur^er,  for  the  consideration  hereinafter 
MBsed,  agree  and  bind  themselves,  and  their  heirs,  to  make,  exe«* 
cirte,  and  d^ver,  after  duly  acknowledgittg  the  same,  a  fiili  and 
complete  general  warranty  deed  of  aH  said  premises  and  appurte^ 
nances,  buildings  and  furniture,  to  said  parties  of  the  second  part, 
their  heirs  and  asmgns,  thereby  conveying  said  lot  of  ground,  ap«» 
purtenances,  and  buildings,  and  said  furniture,  and  warranUng  a  good 
and  indefeasible  title  thereto  to  said  parties  of  the  second  party 
their  heirs  and  assigns,  against  all  persons,  as  soon  as  a  surveyor 
can  be  obtained  to  make  a  survey  of  said  premises,  so  as  to  ascer^ 
Isin  the  exact  extent  and  boundaries  of  said  prenuses.  In  consid* 
eretion  of  which,  said  pardes  of  the  second  part  agree  to  pay  thie 
day  U>  said  parties  of  the  first  part  five  thousand  dollars,  and  upon 
the  execution  and  delivery  of  tbe  said  deed  to  them  as  aforesaid^. 
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Aey,  the  said  parties  of  the  seeond  part,  their  executon  or  adaus* 
istiators,  will  execute  and  deliver  to  said  parties  their  promissoiy 
notes  for  tbir^-five  thousand  dollars,  payable  ia  one,  two,  tfaave) 
and  four  years,  in  the  following  manner,  —  to  be  seeured  by  a  moit* 
gage  executed  by  said  parties  of  the  second  put,  and  their  wives, 
on  said  premises,  to  wit : 

WM.  M.  PHIPPS. 

MARTHA  PHIPPS. 

W.  R.  HAILE. 
■     MARY  HAILE. 

D.  H.  GIBSON. 

SARAH  GIBSON. 

That  the  said  bond,  though  apparentfy-  mcompletei  was  executed 
as  complete,  and  the  notes  were  secured  by  mong^ge  bjr  said  Hol> 
ton  and  Barlow,  according  to  said  contract.  That  after  the  exch 
cutioD  and  delivery  of  said  bond  and  notes,  and  when  the  said  Hoi- 
ton  and  Barlow  were  in  quiet  possession  of  the  premises,  the|f 
handed  said  bond  to  their  counsel,  with  instructions  to  have  a  deed 
drawn  in  compliance  with  said  bond,  and  on  or  about  the  14di  of  Sep> 
tember,  1835,  received  from  their  coimsel  an  instrument  in  writings 
or  deed,  without  examining  the  same,  all  parties  supposbg  it  to  be 
correct,  and  in  conformity  with  their  directions  ;  that  the  said  deed 
was  executed  and  delivered  on  the  said  14th  of  September,  1836,  bjr 
the  said  heirs  and  their  respective  husbands.  And  it  was  intended 
by  said  heirs  to  convey  to  said  Holton  and  Barlow  the  complete  title 
of  the  said  heirs  and  their  husbands  in  said  land,  which  said  deed 
b  in  the  words  and  figures  following,  to  wit  :—^ 

This  indenture,  made  the  14th  dav  of  September,  in  the  year 
of  our  Lord  one  diousand  eight  hunm^  and  thirdr-five,  between 
William  M.  Phipps  in  right  of  his  wife  Martha,  WiUiam  R.  HaSe 
in  right  of  his  wife  Mary,  and  David  H.  Gibson  m  right  of  his  wife 
Sarah,  legal  heirs  and  representatives  of  Adam  Bower,  deceased, 
of  the  county  of  Adams  and  State  of  Mississippi,  of  the  one 
part,  and  Noah  Barlow  and  Margaret  his  wife,  and  Henry  S.  Hoi** 
ton  and  Theoda  his  wife,  of  the  same  place,  of  the  other  part,  wit- 
nesseth  :  that  the  said  parties  of  the  first  part,  for  and  in  consider- 
ation of  the  sum  of  forty  thousand  doUars,  to  them  in  hand  paid  by 
the  said  parties  of  the  second  part,  at  or  before  the  sealing  and  de- 
livering of  these  presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  the  said  parties  of  the  second  part,  their  heirs,  execu- 
tors, and  administrators  for  ever  released  therefrt>m,  by  these  pres- 
ents have  granted,  bargained,  sold,  conveyed,  and  confirmed,  and 
by  these  presents  do  grant,  bargain,  sell,  convey,  and  confirm  untor 
the  said  parties  of  the  second  part,  their  heirs  and  assigns  for  ever, 
all  that  certab  lot  or  parcel  oi  ground  situate  in  the  city  of  Natch- 
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«B  tad  State  aforesaidy  finonthig  on  Main  Street,  between  what 
woce,  before  tbe  ooninsion  of  names  produced  hj  the  wisdom  of 
the  city  coon^  Front  and  Second  Streets,  which  said  lot  is  botmd* 
ed  and  described  as  foUows,  to  wit  :^- beginning  on. Mam  Street^ 
9i  the  comer  of  a  k>t  now  owned  by  the  heirs  of  Samuel  Postle« 
thwaite,  on  which  a  large  new  cotton-warehoose  has  been  erected  hf 
Hariiea  ,  along  the  northwestern  side  of  Main  Street,  west,  to 
the  Ime  of  the  lot  bequeathed  by  Adam  Bower,  deceased,  to  his 
widow,  now  Mrs.  Pendleton  ;  thence  north,  along  the  eastern  line 
of  said  last-mentioned  lot,  to  the  b^k  Ime  of  the  premises  hereby 
conveyed,  where  the  same  bounds  on  the  property  of  Elijah  Bell ; 
thsDce  along  said  last^menticmed  line  to  the  line  of  the  lot  belong- 
ing to  the  heirs  of  said  Postlethwaite  ;  and  along  said  last-men- 
tioned line  to  the  place  of  beginning  cm  Main  Street ;  the  lot  here- 
by conveyed  being  the  large  tavern  establishment  occupied  by  said 
Domer  in  his  lifetin^,  and  since  his  death  by  the  said  William  M* 
Phipps  ;  also,  all  the  household  and  kitchen  furniture,  and  aj^par^- 
Ids,  and  utensUs  about  said  tavern,  stables,  or  other  buildings  on 
said  lot ;  together  with  all  and  singular,  the  appurtenances,  beredi- 
tunents,  privil^es,  and  advantages  whatsoever  unto  the  above  de- 
scribed premises  belonging,  or  in  any  wise  appertaining  ;  and  also 
«n  the  estate,  right,  title,  mterest,  and  property,  and  claim  whatso- 
ever, either  at  law  or  in  equity,  of  them  the  said  parties  of  the  first 
part,  of,  in,  and  to  the  same  ;  to  have  and  to  holci  the  above  grant- 
ed, baigained,  and  described  premises,  with  the  appurtenances^ 
mto  the  said  parties  of  the  second  part,  their  heirs  and  assigns, 
forever ;  «and  the  said  parties  of  the  first  part,  for  themselves,  their 
heirs,  executors,  and  administrators,  do  covenant,  grant,  promise, 
and  agree  to  and  with  the  said  parties  of  the  second  part,  their 
heirs  and  assigns,  that  they,  the  said  parties  of  the  first  part,  and 
their  heirs,  the  above  described  and  hereby  granted  premises,  and 
eveiy  part  thereof,  with  the  appurtenances,  unto  the  said  parties  of 
the  second  part,  and  their  heirs  and  assigns,  against  the  said  par- 
lies of  the  first  part,  and  against  all  persons  or  claiming,  or  to 
claim  said  premises,  or  any  part  thereof,  shall  and  will  warrant, 
and  by  these  presents  for  ever  defend. 

In  witness  whereof,  the  said  parties  of  the  first  have  hereunto 
set  their  hands  and  seals,  this  day  and  year  above  written. 

WM.  M.  PHIPPS. 
MARTHA  PHIPPS. 
WILLIAM  R.  HAILE. 
MARY  HAILE. 
DAVID  H.  GIBSON. 
SARAH  GIBSON. 

» 

Signed,  sealed,  and  delivered  in  the  presence  of 

N    W.  CALMES,  J.  P. 
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The  State  of  Mississippi,  Adams  coufUy : 

PersonaBy  appeared  before  the  undersigned,  justice  of  the  peaoe 
for  said  coun^,  WiDiam  M.  Phipps  and  Martha  lus  wife,  and 
William  R.  Haile  and  Mary  Haile  his  wife,  and  Darid  H.  Gibs^tt 
and  Sarah  Gibson  his  wife,  and  acknowledged  diat  they  signed^ 
sealed,  and  delivered  the  within  deed  on  the  d^  and  year  and  for 
die  purposes  therein  contained.  And  Martha  Fhipps,  Sarah  Gib- 
son, and  Mary  Haile,  wives  of  William  M.  Phipps,  WiHiam  R* 
Haile,  and  David  H.  Gibson,  having  been  examined  separate  and 
apart  from  their  husbands,  and  acknowledged  that  they  signed,  seal- 
ed, and  delivered  the  same  as  their  act  and  deed,  free  of  fearS) 
treats,  or  compulsion  of  their  said  husbands. 

Given  under  my  hand  and  seal,  this  15th  day  of  September, 
1836.  N.  W,  CALME8,  J-  P. 

Received  for  record,  15tb  September,  1835. 

F.  WOOD,  CUrk. 
By  S.  WOOD,  D.  Clerk. 

State  of  Mississippi,  Mams  county  : 

I,  Flemmg  Wood,  clerk  of  the  Probate  Court  for  said  county, 
do  hereby  certify  that  the  within  deed  is  recorded  in  my  office,  in 
book  W  of  the  record  of  deeds,  pages  300  and  301 . 

Witness  my  hand  and  seal  of  office,  this  16th  day  of  Septem- 
ber, anno  domini  1835* 
[L.  8.]  F.  WOOD,  Ckrk. 

By  S.  WOOD,  D.  Clerk. 

That  in  the  said  deed,  by  a  mistake  of  the  draftsman,  the  said 
heirs,  Martha,  Mary,  and  Sarah  were  not  named  as  grantors,  bat 
diat  only  their  several  husbands  are  so  named,  althou^  said  deed 
is  executed  by  said  heirs  and  their  husbands. 

That  on  the  14th  dav  of  September,  1835,  on  the  delivery  of 
said  deed,  the  said  Holton  and  Barlow  executed,  acknowledged, 
and  delivered  to  the  said  heirs  and  their  several  husbands  a  deed 
of  mortgage  on  said  land,  to  secure  the  payment  of  said  notes  eo*» 
cording  to  said  contract,  and  the  said  notes  and  mortgages  were  mt> 
eepted  by  said  heirs  and  their  husbands.  That  at  the  lame  of  the 
marriage  of  the  said  Mary  Haile  with  the  said  Chartes  Rice,  in  ^ 
year  1638,  said  Hohon  and  Barlow  were  in  quiet  and  peaceable 
jK)^ession  of  the  said  land,  and  ignorant  of  any  objection  to  dieir 
tide.  That  the  buildings  on  said  land,  at  the  time  of  the  purchase, 
having  been  destroyed  by  fire,  the  said  Holton  and  Barlow  rebuik 
the  same  at  an  expense  of  $  100,000,  which  improvements  w&e 
made  with  the  full  knowledge  of  said  heirs,  and  without  any  objec- 
tion on  their  part.  And  that  the  said  Martha  Phipps  and  Mary  < 
Haile,  now  Mary  Rice,  by  accepting  and  receiving  payments  of 
money  from  the  said  Holton  and  Barlow  upon  the  said  notes  and 
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noftme,  during  the  time  between  the  death  of  the  said  Phipps 
and  Hiule,  and  the  last  marriage  of  the  said  Mary,  and  when  the 
said  Martha  and  Mary  were  of  full  age,  which  said  payments  were 
proved  to  have  been  made  and  received,  have  further  ratified  and 
confirmed  the  said  bond  and  the  said  deed. 

That  said  Holton  and  Barlow,  principally  by  reason  of  such  ex* 
penditures,  became  largely  indebted  to  the  Agricultural  Bank  and 
tbB  Planters'  Bank,  two  of  the  defendants,  and  to  secure  that  in* 
debtednesB,  the  said  Barlow,  on  the  5th  of  May,  1838,  executed  to 
them  a  good  and  valid  deed  of  m^rtgag^,  conveying  to  them  his 
undivided  interest  in  said  premises. 

That  the  said  Holton,  in  February,  18S9,  sold  and  conveyed 
his  interest  in  said  premises  to  the  said  Demon  B.  Spencer,  one  of 
the  defendants  ;  imt  said  Spencer,  in  consideration  of  the  terms  of 
his  purchase  from  Holton,  did,  on  the  27th  of  July,  1839,  convey 
the  same,  by  a  good  and  valid  mortgage,  to  the  said  Planters'  Bank. 

That  ihe  said  Agricultural  Bank  aiMi  the  said  Planters'  Bank  are 
now  in  possession  of  said  premises  as  mortgagees,  and  1^  virtue  of 
a  good  and  valid  quitclaim  deed  from  the  said  Sarah  Gibson  and 
her  husband  David  H*  Gibson. 

That  the  said  Holton  and  Barlow,  and  those  claimmg  under 
them,  were  unmolested  in  their  possession,  and  unapprized  of  any 
supposed  objection  to  their  tide.  That  they  have  paid  the  whole 
of  said  purchase  money. 

Which  testimony,  as  set  forth  herein  on  both  sides,  was  all  the 
testimony  in  the  cause. 

The  counsel  for  the  said  defendants  here  offered  to  read  in  evi- 
dence the  said  bond  for  tide,  and  the  said  deed  herein  before  men* 
tinned,  in  connection  with  the  foregoing  proofs. 

But  to  the  reading  of  the  same  m  evidence  the  said  counsel  for 
the  said  plaintiSs  objected,  because  he  says,  that  at  the  days  of  the 
dates  of  the  said  bond  and  of  the  said  deed  the  said  heirs.  Mar- 
tba,  Mary,  and  Sarah,  were  mider  coverture,  and  were  infants  un- 
der the  age  of  twenty-one  years,  so  that  the  said  bond  and  the  said 
deed  are  absolutely  void.  The  said  judge  did  then  and  there  de- 
clare and  deliv^  bis  opinion,  that  the  said  objection,  so  taken  by 
the  said  counsel  for  the  said  plamtiffs,  ought  to  be  allowed  ;  that 
the  said  bond  and  the  said  deed  ought  not  to  be  admitted  in  evi- 
dence, and  did  accordingly  decide  that  the  same  should  not  be  read 
in  evidence  on  the  part  of  the  said  defendants  ;  to  which  said  opin- 
ion of  the  said  judge,  the  said  counsel  for  the  said  defendants  did 
then  and  th^e,  m  due  form  of  law,  except,  brfore  the  jury  retired 
from  their  box,  and  flayed  that  the  said  exceptions  might  be  sign- 
ad,  and  sealed,  and  made  a  part  of  the  record.  And  it  is  accord* 
done. 

S.  J.  GHOLSON.    [L.  s.] 

May  2ith,  1843. 
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To  review  this  decision  of  the  court  below^  the  case  was  brought 
up  to  this  court. 

It  was  argued  by  Mr.  JjfaBon  (Attomey-G^ieral),  for  the  |daift* 
tifis  m  error,  and  Mr,  Hunnas  J*  JohnHon  and  Mr.  CriUtSudtnj 
for  the  defendants  in  error. 

Mr.  Masanj  for  the  plainti£&  in  error,  stated  the  case,  and  tbsa 
proceeded. 

I.  The  tkle,  bond,  and  deed  were  admissible  in  evidence.  The 
common  law  imparted  to  the  husband,  as  a  necessary  mcidetit  to 
the  seisin  he  acquired  of  the  wife's  freehold  estate  b^  the  marriage, 
a  power,  by  alienation,  of  converting  her  interest  m  it  to  a  mere 
right.  Hence  a  conveyance  by  him  of  the  fee  operated  a  discon- 
tinuance, and  ejectment  would  not  lie  ;  although,  by  the  statute  of 
32  Hen.  8,  ch.  28,  §  6,  explained  by  the  statute  of  34  and  35 
Hen.  8,  the  act  of  the  husband  alone  was  not  permitted  to  have  this 
effect,  and  a  right  of  entry  viras  reserved  to  the  wife,  and  to  her 
heirs,  on  the  death  of  the  husband,  it  has  never  been  questicmed 
that  she  might,  after  the  termination  of  the  coverture,  confirm  her 
husband's  deed.     1  Roper  on  Husband  and  Wife,  54,  55. 

The  deed  from  the  husband  b  only  a  link  in  the  chain  of  title, 
and  was  necessarily  admissible,  in  connection  with  other  testimony, 
to  establish  an  act  of  confirmation  by  the  wife,  when  sole  and  free 
from  disability. 

The  reason  assigned  by  the  court  below  was  wholly  insufficient , 
neither  the  infancy  nor  tfie  coverture  of  the  femes  covert  neces- 
sarily excluded  the  deed. 

There  are  many  cases  in  which  the  deed  of  a  married  woman 
binds  her,  without  confirmation,  when  sole,  although,  at  its  date, 
she  was  an  infant ;  and  the  deed  of  a  husband  for  his  wife's  real 
estate  may  be  confirmed,  and  pass  the  title.  Douglas's  Rep.  53; 
Cowper's  Rep.  202 ;  2  Peere  Wms.  126.  The  deed  from  the 
husband  is  the  basis,  or  first  link,  in  the  chain  of  title,  and  ought 
not  to  have  been  excluded.  If  the  bond  and  deed  had  been  ad- 
mitted as  evidence,  and  no  sufficient  confirmation  by  the  wife, 
when  sole,  had  been  shown,  it  would  have  been-  competent  for  the 
court  to  charge  the  jury  as  to  the  sufficiency  of  these  instruments 
in  law  to  bind  the  wife's  interests. 

The  court  erred  in  excluding  evidence  which  of  itself  was  in- 
sufficient, but  which,  nevertheless,  was  competent. 

II.  It  Is  submitted,  that  it  appears  on  the  record,  notwithstanding 
this  exclusion  of  the  first  link  in  defendants'  paper  title,  that  the 
female  plaintiffs  had  ratified  and  confirmed  the  bond,  fide  sale  of  the 
fee  simple  property  after  their  disability  was  removed. 

1 .  They  received  and  gave  acquittances  of  the  purchase-money. 
They  cannot  be  permitted  to  deny  knowledge  of  the  consideration 
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ton  which  the  pajnnents  were  thus  made.  They  had  signed  both 
bcHid  and  deed.  The  deed  was  acknowledged  by  tbem^  and  their 
lelmqindunent  made  privily,  with  full  explanation,  and  the  deed  was 
cf  record. 

2.  The  tenement  on  the  premises  was  destroyed  by  fire,  and 
tfa^,  free  from  disability,  stood  by  and  penmtted  the.  grantees  of 
ihi&T  husbands  and  themselves  to  erect  buildii:^  thereon,  at  a  cost 
far  exceeding  the  puarchase-money,  without  mterpoBis^,  by  any 
warning  that  the  title  made  was  objected  to  and  its  confirmation 
denied ;  such  acts,  on  the  part  of  persons  free  fi?om  disability,  ought 
to  be  regarded  as  confirmatory  of  a  defective  bona  fide  conveyance; 
and  the  parties,  aldiou^  they  be  females,  will  not  be  permitted 
to  recover  the  property  thus  improved  witliout  objection  on  their 
part,  and  for  which  th^  have  themselves  received  the  full  payment 
of  the  purchase  money. 

III.  The  deed  is  the  act  of  the  femes  covert ;  they  are  parties 
to  it,  executed  it,  and  the  estate  granted  and  intended  to  be  con« 
veyed  was  their  property.  The  deed  is  between  the  legal  heirs 
of  Adam  Bower,  deceased,  of  the  first  part.  Martha,  wife  of 
Pfaipps,  Mary,  wife  of  Haile,  and  Sarah,  wife  of  Gibson,  were  the 
children  and  heirs  of  Bower.  They  signed  the  deed,  and  their  re« 
DUDciadon  was  taken  in  substantial  conformity  with  the  law  of  Mis* 
sissippi,  and  the  thing  granted  was  their  inheritance.  The  phrase* 
oloCT  employed  is  not  material.  A  deed  by  an  attorney  in  fact  is 
valid,  whether  he  signs  as  B.  W.,  attorney  for  R.  C.  ,  or  R.  C.^ 
by  B.  W.,  his  attorney.    4  Hen.  &  Mun.  184. 

The  claim  of  title  set  up  by  two  of  these  females,  now  that  they 
are  married  to  other  husbands,  is  sustained  by  the  most  refined  and 
technical  reasoning.  The  printed  argument  of  Mr.  Johnston  afifords 
a  specimen  of  this. 

It  is  not  denied,  that,  to  bind  a  married  woman  by  a  deed  exe* 
ciited  with  her  husband  during  coverture,  she  must  have  acknowl- 
edged it  in  substantial  conformity  with  die  terms  of  the  statute. 
The  requisites  are,  — 

1 .  A  previous  acknowledgment  made  by  her,  on  a  private  ex* 
amination,  apart  from  her  husband. 

2.  That  she  signed,  sealed,  and  delivered  the  same  as  her  vol* 
untary  act,  freely,  without  any  fear  or  compulsion  of  her  husband. 

3.  And  a  certificate  thereof,  written  on  or  under  the  said  deed 
of  conveyance,  signed  by  the  judge  or  justice  before  whom  it  was 
taken. 

The  statute  of  Mississippi  does  not  prescribe  the  form  of  the 
certificate.  The  guards  thrown  around  the  rights  of  married  wo* 
men  are  contained  in  these  requisites,  and  the  deed  is  good  and 
binding,  if  they  have  been  substantially  observed. 

In  Virginia  th^e  is  a  similar  statute,  with  an  additional  section, 
prescribing  the  form  of  the  wife's  acknowledgment.     Tucker,  in 
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Us  Commentaries,  toI.  1,  tk.  Deeds  of  Feme  Cmmij  p.  267,  aftor 
refiBiriiig  to  these  provisions  of  the  Virginia  statutes^  rmnarks  :  — * 

^^  Here  we  see  that  the  object  of  the  law  is  to  ascertain,  fay  a 
privy  examination  of  the  wife,  apart  fix>m  h&[  husband,  whether,  ia 
the  execution  of  the  deed  di^iosing  of  her  rights,  she  exerdset 
that  free  will  which  is  of  the  essence  of  all  contracts.  This  k 
effected  by  an  examination  in  court  by  one  of  the  judges  thereof 
or  m  vacation  by  two  justices  of  the  peace."  {(me  is  sufficieat 
in  Mississippi.)  ^^  Now,  upon  well  received  principles,  it  is  clear 
that  this  act  must  be  strictly  pursued  ;  for  it  is  an  mnovation  i^oa 
the  common  law;  and,  moreover,  it  prescribes  the  mode  in  which 
a  person  may  convey,  who  was  before  disabled  to  convey.  That 
mode  must,  therefore,  be  pursued  ;  and  as  we  do  not  pursue  it  if 
we  vary  from  it,  so  it  follows  that  it  should  be  substantially,  at 
least,  complied  with." 

Acts  of  justices  of  the  peace,  done  in  the  country,  are  always 
viewed  favorably;  and,  if  substantially  conformable  to  law,  are 
held  sufficient. 

The  certificate  in  this  case  is  on  the  nmth  page  of  the  record. 
It  is  not  denied  that  the  Justice  of  the  peace  was  duly  authorized 
to  act,  and  that  his  official  certificate  was  written  on  or  under  the 
deed.  But  it  is  objected,  that  he  has  not  done  or  certified  what 
the  law  requires. 

There  is  no  objection  that  the  same  certificate  embraces  two 
official  acts.  The  first  paragraph  certifies  the  acknowledgment  of 
all  the  parties  to  the  deed,  with  a  view  to  its  record.  That  was  a 
separate  and  independent  act. 

The  second  paragraph  or  sentence  of  the  certificate  is  the<subject 
of  dispute,     what  does  the  justice  certify? 

1.  That  Martha  Phipps,  Sarah  Gibson,  and  Mar^  Haik,  wives 
of  William  M.  Phipps,  William  R.  Haile,  and  David  H.  Gibson, 
having  been  examined  separate  and  apart  from  their  husbands  ; 

2.  Acknowledged  that  they  signed,  sealed,  and  delivered  the 
same  as  their  act  and  deed,  free  of  fears,  threats,  or  compulsion 
of  their  said  husbands. 

3.  And  these  facts  he  certifies. 

Now,  is  not  this  a  substantial  compliance  with  the  statute  ? 

The  objection  to  the  grammatical  construction  of  this  sentence 
does  not  appear  to  me  well  founded.  Its  true  reading  is,  that 
the  justice  certifies  his  having  examined  the  wives  separate  and 
apart  from  their  husbands ;  and,  on  that  examination,  the  wives, 
thus  being  separate  and  apart  from  their  husbands,  made  the  ac- 
knowledgment. Privy  examinations  in  court  and  in  the  country 
have  been  long  practised.  The  terms  are  technical.  It  is  against 
the  influence  of  the  husband  that  the  wife  is  protected  ;  and  an  ex- 
amination is  privy  or  private,  witiiin  the  statute,  when  he  is  not 
present.     The  casual  presence  of  others  would  not  vitiate  it ;  and 
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there  is  no  just  setsoa  to  infer,  in  this  case,  that  any  one  was  pres* 
ent.  The  statute  requires  a  '^  priirate  examination,  apart  from  the 
husband."  The  justice  certifies  that  he  made  an  examination', 
separate  and  apart  from  the  husband. 

The  statute  requires  a  previous  acknowledgment  that  she  signed, 
sealed,  and  delivered  the  same  as  her  voluntaiy  act,  freely,  with- 
out fear,  threats,  or  compulsion  of  her  husband.  The  certificate 
is,  that  they  acknowledged  to  have  signed,  sealed,  and  delivered 
the  same  as  their  act  and  deed,  free  of  fears,  threats,  or  compul* 
sion  of  their  husbands. 

This  court,  in  12  Peters,  345,  said,  ^'  The  law  presumes  a  feme 
covert  under  the  coercion  of  her  husband."  It  is  against  this  pre* 
sumed  influence  that  the  privy  examination  is  intended  to  protect 
her,  when  the  statute  requres,  that  she  shall  acknowledge  tb^  same 
as  her  voluntary  act  freely,  without  fear ;  and  it  means  nothing 
more  than  that  she  shall  declare  her  act  to  have  been  done  free 
from  such  influences.  This  is  done  in  the  certificate,  and  the 
effective  and  essential  words  of  the  statute  are  employed.  Hep- 
bum  tr.  Dubois,  12  Peters,  345 ;  Shaller  «•  Brand,  6  Binney,  435 ; 
Mclntire  v.  Ward,  5  Binney,  296  ;  1  Peters,  155. 

There  is  no  proof  in  the  record  that  the  femes  covert  were  inr 
fants. 

IV.  It  is  objected  that  the  acknowledgment  of  the  femes  is  not 
recorded.  By  the  record,  it  appears  that  the  deed,  with  the 
certificate,  which  was  an  essential  part  of  it,  was  received  for 
record  on  the  day  after  the  execution ;  and,  on  the  next  day,  the 
clerk  certifies  that  the  within  deed  is  recorded.  It  is  an  unauthor- 
ized conclusion,  that  the  certificate  was  not  recorded  as  a  part  of 
the  deed. 

No  such  objection  appears  to  have  been  taken  below,  and  there 
is  nothing  in  the  circumstances  of  this  case  to  induce  the  court  to 
presume  defects  which  do  not  appear  to  exist  in  favor  of  the 
plaintifFs.  But  no  question  arose  as  to  the  record  of  the  certificate* 
If  the  fact  were  so,  it  was  sufficient ;  but  the  court,  by  refusing  to 
allow  the  deed  to  be  read,  deprived  the  defendants  of  the  right  to 
exhibit  the  proof,  which,  it  is  confidently  asserted,  was  at  hand 
to  perfect  their  case,  so  far  as  the  record  of  the  certificate  was 
featured  by  law. 

The  defendants,  bani  fide^  bought  and  paid  for  the  nroperty  of 
the  femes.  They  united  in  a  bond  and  conveyance  of  the  proper^ 
ty  ;  when  relieved  from  disability,  they  received  the  purchase  mon- 
ey, and  they  stood  by  and  permitted  the  innocent  purchasers  of 
this  property  to  put  on  it  improvements  at  a  cost  of  more  than  one 
hundred  thousand  dollars,  without  interposing  objection  or  asser- 
ti<m  of  title  ;  they  have  not  proposed  to  return  the  purchase  mon- 
ey, or  to  indemnuy  against  the  enormous  expenditure  for  improve- 
ments.    It  can  hardly  be,  that,  under  such  circumstances,  the  claim 
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of  title  sot  up  bj  tfaeir  subsequent  husbands  can  be  suecessfiilfy 
niamtamed  by  the  re6iied  and  technical  reasoning  resorted  to. 

Mr.  J.  J.  Johnston^  for  defendants  in  error. 

The  exceptions  to  the  decisicxi  of  the  court  below  were  taken 
and  were  confined  to  the  rejection  of  two  instruments  of  writing, 
whidi  were  offisred  in  evidence  on  belmlf  of  the  defendants,  now 
the  appellants  ;  and,  if  *they  were  properly  rejected,  the  judgmeBt 
QMist  TO  affirmed. 

The  first  of  these  was  a  bond,  and  the  second  a  deed,  in  allied 
pursuance  of  it,  both  purporting  to  have  been  executed,  under  co> 
verture,  by  Mrs.  Haile  (now  Mrs.  Rice)  and  Mrs.  Phipps,  to  pep- 
sons  under  whom  the  appellants  claim.  The  question  of  the  title 
depends  solely  upon  the  validity  of  these  conveyances. 

1.  1.  As  to  the  bond,  it  is  only  necessary  to  refer  to  the  case 
of  Hickey's  Lessee  v.  Stewart  et  al.,  which  was  decided,  upon 
able  debate  and  ample  deliberation,  at  the  last  term  of  this  court, 
wherein  it  was  held,  that  an  equitable  title  could  not  be  set  wp 
either  to  sustain  or  to  defeat  an  action  of  ejectment.  3  How.  S. 
C.  R.  760.  Hence,  had  the  bond  been  acknowledged  by  these 
married  women,  and  otherwise  valid,  it  was  properly  rejected  by 
die  lower  court. 

2.  The  same  ceremony  of  an  acknowledgment,  on  a  private  ex- 
amination, is  required,  by  the  statute  of  Mississippi,  in  the  aliena^ 
don  of  equitable  as  m  that  of  legal  estates,  both  Lnds  of  estate  be- 
ing within  the  terms  and  meaning  of  the  statute  :  —  "  JVb  estate  of  a 
feme  covert  shall  hereafter  pass  by  her  deed  or  convejrance,"  &c. 
fquoted  hereafter).  Howard  and  Hutchinson,  347.  So,  in 
Ohio,  leases  by  femes  covert  must  be  acknowledged.  6  Ohio  R. 
313.  In  this  case,  there  b  no  certificate  or  acknowledgment  what- 
ever of  the  bond. 

3.  The  bond  of  a  married  woman  is,  upon  the  general  princi- 
ples of  the  law,  utterly  void.  2  Kent,  168,  6th  ed. ;  6  Wend. 
1  ;  1  Bailey,  184 ;  2  Story's  Eq.  617  ;  6  Day,  492  ;  7  Con- 
nect. R.  128. 

II.  The  deed  was  properly  rejected  upon  three  grounds  :  — 
1.  Its  intrinsic  defect.  Phipps,  Haile,  and  Gibson  grant,  ^^in 
r^t  of  their  wives,"  but  these  wives  are  not  parties  to  the  deed. 
It  is  true,  Aeir  signatures  are  affixed,  but  theu*  names  are  not  in 
the  body  of  the  deed.  Now,  it  b  rather  trite  learning  to  say,  and 
to  say  here,  that  there  must  be  a  grantor,  a  grantee,  and  a  thing 
granted,  to  every  deed  that  grants  land  ;  that  a  grantor  is  as  neces- 
sary as  a  Erantee  or  thing  granted ;  or  that  there  is  a  place  in  a 
deed  for  the  name  of  the  party  who  grants,  and  that  this  place  is 
not  the  bottom  of  the  deed.  This  is  a  good  conveyance  of  the 
life  estates  of  Phipps,  Haile,  and  Gibson  ;  the  two  former  being 
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detd,  tnd  tbeir  wives  never  having  been  made  pattiM  to  it  bjr  apt 
wonb,  are  not  bound  by  it. 

A  deed  of  land,  executed  hy  bosband  and  wife,  but  con- 
tuning  no  words  of  grant  by  the  wife,  does  not  convey  her 
estate  m  the  land,  nor  her  right  of  dower.  3  Mason's  C.  C.  R. 
W7. 

Where  diere  are  no  grantors,  there  is  no  remedy  even  in  eqoiQr 
10  Ohio  R.  305. 

A  deed  is  mvalid,  though  the  feme  covert  *be  named  m  tfaa 
premises,  and  her  signature  be  affixed,  if  not  naoied  elsewhere.  7 
Ohio  R.  195. 

3.  The  deed  was  properly  rejected,  because  of  die  defective 
certificate  of  examination  Ind  ack^ledgment. 

The  statute  of  Mississippi  is  as  follows  (Howard  and  Hutcfaii^ 
son,  347)  :  — 

'^  No  estate  of  a  feme  covert  in  any  lands,  tenements,  or  heredi*' 
laments,  lying  and  beine  in  this  State,  shall  hereafter  pass  by  her 
deed  or  conveyance,  without  a  previous  ackno^edgmont  made  bjr 
her,  on  a  privaie  examinationy  apart  from  her  husband,  before  a 
judge,  &c.,  that  she  signed,  sealed,  and  delivered  the  same  as 
her  voluntary  act  and  deed,  /reely,  without  any  fear,  threats,  or 
compulsion  of  her  husband,  and  a  certificate  thereof  written  on  or 
under  said  deed  or  conveyance,  and  signed  by  the  judge  or  justice 
before  whom  it  was  made  ;  and  every  deed  or  conveyance  so  ex* 
ecuted  and  acknowledged  by  a  feme  covert  and  certified  as  tifOT&- 
said  shall  release  and  bar  ner  right  of  dower  in  the  lands,  tene* 
ments,  and  hereditaments  mentioned  in  such  deed  or  convey- 
ance.*' 

It  does  not  appear  from  the  certificate  in  ibis  case^  that  the 
acknowledgment  of  the  married  women  was  taken  on  a  private  ex« 
amination,  which  is  required  by  the  statute. 

In  the  first  sentence  of  the  certificate,  the  husbmds  and  their 
irives  all  appear  and  act  together  ;  in  the  second,  the  wives  all  ap* 
pear  and  act  together.  For  it  is  stated,  —  '^  And  Martha  Phipps^ 
Sarah  Gibson,  and  Mary  Haile,  wives  of  William  M.  Phipps, 
William  R.  Haile,  and  David  H.  Gibson,  having  been  examined, 
separate  and  apart  from  their  husbands,  and  acknowledged  that 
they  signed,"  &c.  If  grammatical  construction  require  the  inser« 
fion  of  the  word  "  having"  before'  the  word  "  acknowledged,"  it 
is  questionable  whether  there  be  any  affirmative  statement  of  the 
acbiowledgment  at  aU.  If  the  word  ^^  separate,"  which  is  not  in 
the  statute,  and  imparts  no  vigor  to  its  phraseology,  be  stricken 
Out,  the  certificate  will  be,  —  "  And  Martha  Phipps,  Sarah  Gibson, 
and  Mary  Haile,  wives,  ftc,  having  been  examined  apart  from 
their  husbands,"  &c.  It  is  in  vain  to  call  diis  an  ^^  acknowledge 
meat  made  by  her  (them)  on  a  private  examination  "  ;  for  it  evis« 
cerates  the  very  vitals  of  the  statute.     The  examination  may  have 
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been  not  only  apart  and  septfate  from  tlMir  hudbands,  but  privatat 
or,  in  the  language  of  Coke,  solely  and  $6creibf^  and  yet  the  ao» 
knowledgmoit  may  have  been  made  not  only  in  the  presences  of 
the  relatives,  friends,  and  dependents  of  their  husbands,  hot  in  that 
of  the  husbands  themselves.  The  interpolation  of  the  wovd 
^^  separate "  imparts  no  strength  to  ^^  apart,"  nor  are  they,  sep* 
arate  and  apart,  or  united,  equivalent  to  privaU ;  $$pmnU  baring 
reference  to  the  position  of  husband  and  wife,  while  privtUe  indi 
Gates  the  position  of  the  magistrate  and  the  wife  m  referoice  to 
the  whole  world  besides.  The  two  houses  of  Congress  are  sep* 
arate  and  apart,  but  not  very  private  ;  the  chief-justice  and  ms 
associates  are  separate  and  apart,  yet  together  constitute  one  pub- 
lic bench.  The  examination  of  married  women,  separate  aad 
apart  from  their  husbands,  though  in  the  company  of  each  other^ 
would  not  be  regarded  as  a  compliance  with  the  statute  ;  yet  it  is 
dbvious  from  the  frice  of  the  certificate,  that  the  three  sistors,  Mrs. 
Phipps,  Mrs.  Gibson,  and  Mrs.  Haile,  were  all  of  them  tc^ethev^ 
acting,  acknowledging,  and  being  examined  ;  and,  for  augbt  tbst 
appears  to  tbe  contraiy,  may  have  been  surrounded,  at  the  tme  of 
the  acknowledgment,  by  the  friends,  relatives,  and  dependents  of 
their  husbands,  and  of  their  grantees,  against  whose  arts  and  influr 
ences,  if  it  do  not  appear  by  the  certificate  that  the  rights  of  tbo 
mairied  women  have  been  shielded  and  protected,  the  statute  be- 
ecrnies  a  dead  letter,  and  the  private  examination  a  mockery.  Ths 
ease  of  Jones  tr.  Mafifett  and  wife,  5  Serg.  &  Rawle,  534,  was 
decided  upon  the  ground  that  the  Pennsylvania  statute  did  not  re* 
quire  a  privy  examination,  but  that  it  was  sufficient  if  the  femo 
covert  were  examined  ^^  separate  and  apart  firom  her  husband.'' 
There  is  a  mutilated  quotation,  I  beUeve,  in  the  same  case,  of  tbe 
maxim,  ^^  omnia  pretumuniur  rite  esse  octo,"  which  is  severed 
from  donee  probetur  in  eontrarium.  The  certificate  annihilates 
tbe  presumption. 

The  di^bility  of  coverture  can  only  be  overcome  by  the  |Nro- 
cise  means  allowed  by  law  for  tbe  alienation  of  tbe  real  estate  of 
fluarried  women  (2  Story's  £q.  617),  of  which  an  essential  part  is 
a  private  examination,  derived  from  the  English  mode  of  convey- 
ance by  fine,  and  rescued  from  its  wreck.  Lord  Coke  thus  dis- 
courseth  of  the  same  :  -^ 

^^  The  examination  must  be  solely  and  secretly,  and  the  effe^ 
thereof  is,  wl»tber  she  be  content  of  b^  own  firee  good*will,  with- 
out any  menace  or  threat,  to  levy  a  fine  of  these  parcels,  and 
name  them  to  her,  every  thing  distinctly  coatakied  in  the  writ,  so 
as  she  perfecdy  understand  what  she  doth  ;  and  if  the  judge  doubt^- 
eth  of  her  age,  he  may  examine  her  upon  her  oath."— 2  last* 
616  ;  6  Wend.  12. 

It  is  a  general  prmcipte  of  Am^ican  law,  that  all  deeds  of  naar- 
ried  women,  without  a  privy  examination,  are  void  ;   2  Lomax's 


JANUARY   THnU,   1846. 


Agrienltaral  Baak  of  MissiMippi  et  al.  v.  Biee.«t  aL 

IKg*  t8 ;  and  that  all  acts  not  confivniable  to  acts  of  Assem- 
Ujr  ace  Toid;  ibid.  52.  Some  States  provide,  simplj,  that 
there  %hall  be  a  private  examinatioii  upon  the  execaticm  of  a  deed 
bj  a  feme  covert,  and  leave  every  thing  else  to  the  integrity  and 
iBteUigenoe  of  the  officers  authorized  to  conduct  it ;  others  pre- 
seribe  the  aets  to  be  performed  by  the  officer,  such  as  readmg  the 
deed,  makmg  known  its  contents,  or  explaining  its  effects  (12 
L«^,  464  ;  1  Binney,  477  ;.  6  Sei^.  &  Rawle,  j60),  without 
ibe  performance  of  which  the  deed  is  boperadve  and  vmd.  B«t 
it  is  obvious  that  the  requirement  of  the  pnvate  examinatioii  abne^ 
and  the  requirement  of  the  acts  which  constitute  it,  are  the  same 
ttmg, — the  object  of  both  being  to  remove  the  disability  which  re* 
salts  from  the  matrimonial  connection,  while  they  throw  an  in* 
tmnchment  around  the  rights  of  the  feme  covert,  who  is  hardly 
eonsidered,  in  contemplation  of  law,  to  have  a  separate  legal  «C" 
iaience,  her  husband  and  herself  constituting  but  one  person.  The 
sacred  injunction.  Whom  God  hath  joined  together,  let  no  man  put 
asunder,  is,  pro  hoe  vtee,  disregarded,  and  the  minister  of  the  law 
is  clothed  with  a  confidence  which  is  denied  to  the  husband.  The 
inefficient  or  negligent  discharge  of  the  duties  of  the  office,  which 
tend  to  its  degradittion,  will  neither  be  sustamed  by  subtle  con- 
struction, nor  receive  the  countenance  of  courts  of  justice. 

The  words  of  the  certificate  are,  that  ^^  they  signed,  sealed,  and 
delivered  the  same  as  their  act  and  deed,  firee  of  fears,  threats,  or 
eompulsion  of  their  said  husbands  " ;  the  language  of  the  statute 
is,  tnat  ^'  they  signed,  sealed,  and  delivered  the  same  as  their  vol" 
mniary  act  and  deed,  frtehfy  without  any  fear^  threats,  or  compul* 
sion  of  their  said  husbands."  The  omission  of  two  w<»rds  of  such 
pregnant  import,  emphatically  reiterated,  as  if  to  stamp  freedom 
•f  volition  not  only  on  the  act  itself,  but  the  manner  of  the  act,  b^ 
I  humbly  submit,  so  utterly  fatal  to  the  certificate,  as  to  render  any 
further  remarks  unnecessary,  except  that,  though  an  act  done  by  a 
person  capable  of  contracting  would  be  presumed  to  have  been 
voluntary,  yet  this  is  not  that  case  ;  and  that  each  word  of  the  cer- 
tificate may  be  perfectly  true,  yet  die  deed  may  have  been  signed 
reluctantly  and  not  voluntarily,  sealed  reluctanUy  and  not  vohuita* 
ifly,  and  delivered  reluctantly  and  not  voluntarily. 

III.  The  acknowledgment  of  the  femes  is  not  recorded,  the 
certificate  of  the  clerk  embracing  the  deed  only. 

Be  it  remembered,  that  the  deed  was  not  proved  as  an  original ; 
to  be  read  otherwise  than  as  such,  both  the  aokno^de<kment  and 
die  certificate  must    be  recorded.      Howard  and  Hutchinsont 

34o. 

It  is  not  the  fact,  but  the  recording  of  the  fact,  that  makes  the 
deed  effectual.     Tate's  Dig.  170 ;  1  Pet.  138,  140. 

It  is  in  the  nature  of  a  judicial  proceeding,  of  which  there  must 
he  a  record. 
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IV.  Cofi^rmafion.  It  may  yet  be  contended,  that  die  bond,  or 
the  deed,  or  the  mortgage,  was  confirmed,  after  disability  removed, 
and  that  the  mode  of  confirmation  was  the  receipt  of  money  upott 
the  notes  given  for  the  property  for  which  suit  was  brought. 

Void  instruments  are  incapable  of  confiimation  (Story's  Cont. 
§  47  ;  Plowden's  R.  397),  which  must  be  by  im  instrument  of  as 
Ugh  a  nature.     8  Taunt.  36  ;  10  Peters,  59. 

A  lease,  which  is  void  as  to  a  remainder  man,  cannot  be  set  up 
as  a  defence  to  an  action  of  ejectment  brought  by  him,  although  il 
be  proved  that  he  received  rent,  or  suffered  the  tenant  to  make  im* 
provements.     Law  Lib.,  Oct.,  1845,  p.  300  ;  Doug.  50. 

Confirmation  cannot  be,  unless  with  a  knowledge  of  their  ri^its. 
5  Ohio  R.  255. 

To  make  an  act  amount  to  redeliveiy,  there  most  be  dear 
knowledge.     5  Dana,  234. 

It  must  be  known  that  receipt  of  money  made  good  the  rede- 
livery.    9  Dana,  477. 

The  act  relied  on  here  was  the  receipt  of  money  upon  the 
notes,  without  any  reference  whatever  to  the  bond,  deed,  or  man" 
gage,  by  payor  or  payee. 

Upon  the  mortgage,  which  was  not  offered  in  evidence,  no 
question  was  raised  in  the  court  below ;  of  course,  none  can  be 
raised  or  considered  here.     11  Wheat.  199. 

The  time  idien,  and  the  character  in  which,  this  money  was  re- 
eeived  will  shed  light  upon  the  intention  with  which  it  was  re* 
eeived,  and  the  effect  of  its  receipt. 

The  defects  in  die  deed  had  not  been  ascertained  when  the  pay* 
ments  were  made.  The  bond  was  understood  to  be  merged  in  the 
deed,  and  the  deed  was  believed  to  be  valid ;  hence  there  could 
have  been  no  intention  to  confirm  what  was  already  considered  as 
obligatoiy.  Suit  was  brought  as  soon  as  the  deed  was  discovered 
to  be  defective.  The  effect  of  the  receipt  of  money  in  a  fidnciaiy 
character  cannot  prejudice  the  private  rights  of  Mrs.  Rice  or  Mrs. 
Phipps.  By  law,  they  could  only  receive  it  thus,  since  they  had 
no  right  to  the  personalty  of  dieir  respective  husbands  ;  upon 
which,  moreover,  there  was  a  statutory  lien  for  their  debts.  The 
law  will  not  put  them  in  the  predicament  of  saving  their  private 
rights  by  faithlessness  to  their  trust,  or  losing  their  private  r^jbts 
by  a  faithful  performance  of  the  duties  of  executorship  or  admin- 
istration. 

There  was  neither  instrument,  act,  n<Mr  intention  of  confimuK 
tion,  nor  knowledge  of  their  rights,  till  suit  was  brought. 

Mr.  CriUendeny  on  the  same  side. 

It  mi^t  be  dishonorable  for  any  parties  except  married  women 
to  try  and  get  this  property  back  ;  but  the  law  is  not  friendly  to  th^ 
rights,  and  in  nine  cases  out  of  ten,  they  do  not  know  what  they 


^ 


JANUARY   TBRM,    1M6.  Ml 


▲grioaltBral  Bank  9f  Miaiitaippi  et  tL  •,  Kic«  et  al. 

are  cameyk^  awny  when  they  esecuta  deeds*  In  this  cuse,  the 
pfoperty  belonged  to  the  wife,  but  she  is  not  named  as  a  grantor  in 
ibe  deed,  and  therefore  is  not  bound  by  it.  3  Mason's  C.  C.  R. 
»47. 

(JIfr.  CriiUndtn  then  examined  the  certificate  of  the  magistrate, 
which  be  contended  was  not  sufficient.) 

It  is  argued  that  a  subse<}uent  acceptance  of  money  by  these 
wives,  after  the  death  of  their  husbands,  reacts  upon  the  original 
coDlnict  and  confirms  it«  But  it  cannot  make  a  deed  gpod  which 
ia  intrinsically  void.  Instruments  may  be  confirmed  in  some  cases, 
it  is  true,  but  only  when  they  are  vahd  for  some  purposes,  and  not 
iriiere  they  are  wholly  void.  And  besides,  the  confirming  act 
most  be  performed  with  the  intention  and  purpose  of  producing 
SMh  a  consequence.  It  cannot  be  effected  mcidentally*  The 
mere  receipt  of  money  is  not  sufficient. 

Mr.  Chief-Justice  TANEY  delivered  the  opinion  of  the  court. 

This  being  an  action  of  ejectment,  the  only  question  between 
the  parties  b  upon  the  legal  title. 

It  is  admitted  m  the  exception,  that  Marv  Rice  and  Martha 
Phipps,  lessors  of  the  plabtiff,  were  each  of  tnem,  as  heirs  at  law 
of  Adam  Bower,  entitled  to  an  undivided  tlurd  part  of  the  prem- 
ises mentioned  in  the  declaration,  in  fee  simple.  In  order  to 
«how  tide  out  of  them,  the  plaintiffs  in  error  relied  upon  the  bond 
of  conveyance  and  deed,  mentioned  in  the  statement  of  the  case, 
both  of  which  were  signed  and  sealed  by  these  lessors  of  the  plain«- 
liff,  but  were  executed  while  they  were  femes  covert. 

As  re^ds  the  bond,  it  would  not  have  transferred  the  legal  tide, 
even  if  all  the  parties  had  been  capable  of  entering  into  a  valid  and 
h^n^ing  agreement.  But  as  to  the  femes  covert  who  signed  it,  it 
was  merely  void,  and  conferred  no  right,  legal  or  equitable,  upon 
the  obligees. 

The  deed,  also,  is  inoperative  as  to  their  title  to  the  land.  In 
the  premises  of  this  instrument,  it  is  stated  to  be  the  indenture  of 
their  respective  husbands  in  right  of  their  wives,  of  the  one  part, 
and  of  the  grantees,  of  the  other  part,  —  the  husbands  and  the 
grantees  being  specifically  named  ;  and  the  parties  of  the  first  part 
there  grant  ancl  convey  to  the  parties  of  tne  second  part.  The 
lessors  of  the  (daintiff  are  not  described  as  grantors  ;  and  they  use 
no  words  to  convey  their  interest.  It  is  altogether  the  act  of  the 
Imabands,  and  they  alone  convey.  Now,  in  order  to  convey  by 
grant,  the  party  possessmg  the  right  must  be  the  grantor,  and  use 
apt  and  proper  words  to  convey  to  the  grantee,  and  merely  signmg 
and  sealing  and  acknowledging  an  instrument,  in  which  another 
person  is  gmnlor,  is  not  sufficient.  The  deed  in  questicm  conveyed 
the  marital  interest  of  the  husbands  in  these  lands,  but  nothing 
BBeve. 
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It  isvumiee^ssary  to  inquire  whether  the  aolmowledgnent^ 
femes  covert  is  or  is  not  in  conformity  with  the  statute  of  Mma*- 
smpi.  For,  assuming  it  to  be  entirely  regular,  it  would  not  ghre 
effect  to  the  conveyance  of  their  interests  made  by  the  husbands 
alone.  And  as  lo  the  receipt  of  the  money  mentioned  in  the  testi- 
mony, after  they  became  scie,  it  certainly  couki  not  qp^ate  as  • 
legal  conveyance,  passmg  the  estate  to  the  grantee,  nor  ^ve  effect 
to  a  deed  which  as  to  tb«n  was  utterly  void. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 


Chaeles  Clifton,  Claimant,  Plaintiff  in  eeeoe,  v.  The  United 

States. 

Upon  the  trial  of  a  eauae  where  gpoda  bad  been  aeized  upon  snspidon  of  bein^ 
fiauduleotly  imported,  and  the  United  States  had  shown  suffioieat  greuad  fiir  an 
opinion  of  the  court  that  probable  cause  existed  for  the  prosecution,  and  notice 
had  been  given  to  the  claimant  to  produce  hif<  books  and  accounts  relating  to 
those  goods,  it  was  proper  for  the  court  to  instruct  the  jurj,  that,  if  the  daunant 
had  withheld  the  testimony  of  his  accounts  and  transaotioiis  with  die  partiea 
abroad  from  whom  he  received  the  goods,  they  were  at  liberty  to  presume  thai, 
if  produced,  they  would  have  operated  unfavorably  to  his  cause. 

The  dootrine  laid  down  in  2  Evans's  Pothier,  149,  cited  and  approved,  naawly, 
'*  That  if  the  weaker  and  less  satisfactory  evidence  is  given  and  relied  on  in  wa- 
port  of  a  fact,  when  it  is  apparent  to  the  court  and  jurv  that  proof  of  a  more  m- 
rect  and  explicit  character  was  within  the  power  of  tne  party,  the  same  caution 
which  rejects  the  seeondary  evidence  will  awaken  distmst  and  sBsnieioB  of  thm 
weaker  and  less  satisfactory,  and  it  may  well  be  presumed,  that  if  tne  more  per- 
fect exposition  had  been  given,  it  would  have  laid  open  deficieoces  and  obieptioiu 
which  the  more  obscure  and  uncertain  testimony  was  intended  to  conoeaJ." 

The  nrineiple  established  in  the  case  of  Wood  v.  The  United  States  (16  Petm^ 
342)  reviewed  and  confirmed,  namely.  —  **  That  if  goods  are  fraudulently  m- 
voiced,  they  are  not  exempted  fVom  forfeiture  by  having  been  appraised  in  the 
custom-house  at  valuations  exceeding  the  prices  in  the  invoices,  and  delivered  to 
the  importers  on  payment  of  the  duties  aseeaMd  upon  snoh  incteaaed  valua- 
tions.'* 

*If  the  information  contains  several  counts,  founded  on  the  fbllowine  acts,  namefy, 
the  sixy<sixth  section  of  the  aet  of  1799,  the  fourth  aeotion  of  the  net  of  1830, 
and  the  fourteenth  section  of  the  act  of  1832,  the  defectiveness  of  the  counts  upim 
the  acts  of  1830  and  1832  would  be  no  ground  for  reversing  a  judgment  of  con- 
demnation, provided  the  count  is  good  which  is  founded  upon  the  act  of  1799; 
because  one  coed  count  is  sufficient  to  apbold  a  general  Terdiet  and  jadgaent. 

The  difference  between  these  sections  explained. 

In  this  case,  therefore,  it  is  unnecessary  to  decide  what  averments  are  required  in 
counts  resting  upon  the  acts  of  1830  and  1832,  or  whether  the  counts  are  or  are 
not  void  from  generality. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circint 
Court  of  the  Uniled  States  for  East  Peimsylyania. 

The  hcta  are  fuUy  set  torth  in  the  opinion  of  the  coort. 

The  case  was  argued  by  Mr.  Mendithy  for  the  jriaintiff  in  er» 
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m,  and  Mr.  OMtoaiforfer  and  Mr.  Mwon  (AttomeT'Oenera])) 
for  llie  United  States* 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  from  the  judgment  of  the  Ciicuit  Court 
far  the  Eastern  District  of  Pennsylvania,  affirmii^  a  judgment  of 
tbe  District  Court  of  the  same  district. 

The  original  suit  was  a  libel  of  information,  in  rtm^  founded 
upon  a  seinire  on  land  in  the  said  district  of  some  seven^«on6 
cases  of  cloths  and  cassimeres  imported  into  the  United  States^ 
and  allesed  to  have  been  forfeited. 

The  nbel  contained  thirteen  counts,  resting  upon  different  sec* 
tions  of  the  several  acts  of  Congress  regulatmg  the  collection  of 
duties  on  imports  and  tonnage  ;  but  it  will  be  material  to  notice 
particularly  those  only  which  are  founded  upon  the  sixty-sixth  sec- 
tion of  the  act  of  1799  (ch.  22,  Lit.  &  Brown's  ed.),  the  fourdi 
section  of  the  act  of  1830  (ch.  147),  and  the  fourteenth  section 
of  the  act  of  1832  (ch.  227),  which  provide  against  the  making 
up  of  fSrise  invoices  and  fake  packages  of  die  goods  imported, 
with  the  intent  to  evade  or  defraud  the  revenue. 

Various  pleas  were  put  in  by  the  claimant,  but  as  no  questions 
are  raised  upon  them,  they  need  not  be  stated. 

On  the  tnal  of  the  cause,  it  appeared  that  the  goods  in  question 
bad  been  originally  imported  into  the  port  of  New  York,  and  were 
there  duly  entered  and  landed,  and  the  duties  paid  upon  the  in* 
voices  produced  by  the  claimant  to  the  collector.  The  goods 
were  appraised  at  tne  custom-house,  at  a  valuation  of  ten  per  cent, 
above  the  invoice  prices,  and  no  appeal  taken.  They  were  after- 
wards* transported  to  the  city  of  Philadelphia,  and  were  there  seized 
by  the  custom-house  officers,  under  a  warrant  issued  for  dMt  pur- 
pose, in  the  stores  of  certam  persons  having  the  custody  of  them 
m  that  city  for  the  claimant. 

A  good  deal  of  evidence  was  given  on  the  part  of  the  United 
States,  tending  strongly  to  establish  the  fact,  diat  the  several  in- 
voices upon  which  the  duties  had  been  paid  at  the  custom-house  in 
New  York,  and  which  invoices  were  produced  before  the  court, 
had  been  made  up  greatly  under  the  actual  cost  and  value  of  the 
goods  in  England,  the  place  of  exportation,  and  with  the  intent  to 
evade  and  defraud  the  revenue  ;  and  in  the  progress  of  the  trial, 
the  counsel  for  the  government,  in  pursuance  of  a  notice  given 
some  months  previously,  called  upon  the  claimant  for  the  pro- 
duction of  his  ledger  containing  entries  of  each  of  die  several  in- 
voices of  die  goods  thus  imported  ;  also,  for  the  production  of 
his  cash-book  for  the  years  1838  and  1839,  embracing  the  period 
within  which  the  goods  had  been  imported,  and  for  die  entries 
therein  relating  to  the  said  importations ;  abo,  for  the  charges 
of  the  payment  of  freight  upon  said  goods ; — to  each  of  which 
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caUs  the  oouosel  were  answered,  that  the  daifflant  bad  no  snell 
book  m  court. 

The  counsel  for  the  government,  like  previous  notice  haying  been 
eiven,  also  called  upon  claimant  for  the  production  of  the  accounts 
m  the  ledger,  for  the  years  1838  and  1839,  with  each  of  the  bousei 
in  Engbmd  who  had  sold  and  invoiced  the  said  goods  to  him,  and 
for  his  letter-book  for  said  years,  and  the  correspondence  witbea^ 
of  the  said  houses  respectively,  and  also  for  his  day-book ;  U> 
which  c^lls  the  counsel  answered,  that  neith^  of  them  were  in 
court. 

When  the  testimony  closed,  the  court  below  instnu^ted  the  jmj 
that  it  was  alleged,  on  the  part  of  the  United  States,  that  the  goods 
in  questicm  had  been  forfeited,  from  having  been  imported  into 
New  York  by  false  invoices,  with  intent  to  evade  the  payment  id 
part  of  the  duties  to  which  they  were  subject.  That  it  was  ]»• 
cumbent  upon  the  government  to  show  upon  the  trial  that  there 
was  probaole  cause  for  the  prosecution  ;  and  if  that  had  bees 
shown,  of  which  the  court  was  to  Judge,  the  burden  of  proof  was 
on  the  claimant,  who  must  then  satisfy  the  jury  that  the  goods  were 
invoiced  at  their  actual  cost. 

That  with  a  view  to  show  probable  cause,  the  government  relied 
mainly  upon  the  evidence,  that  the  actual  value  of  the  ^;oods  ui 
England  exceeded  the  prices  per  yard  mentioned  in  the  mvoices, 
and  that  after  the  testimony  which  had  been  produced  on  the  part 
of  the  government  of  the  value  of  the  goods  at  the  time  and  pkce 
of  exportation,  as  compared  with  the  prices  fixed  in  the  invoices^ 
it  was  material  to  notice  the  negative  evidence,  arising  out  of  the 
absence  of  testimony  on  the  part  of  the  defendant  of  the  actual 
cost  of  the  goods ;  and  to  consider  whether  its  absence  had  been 
accoimted  for.  That  there  was  evidence  that  one  of  the  persons, 
by  whom  a  portion  of  the  goods  in  controversy  appeared  to  hav^ 
been  invoiced  to  the  claimants,  was  within  the  reacn  of  a  sul^poenm, 
and  it  was  reasonable  to  presume  that  it  was  in  the  claimant's  power 
to  have  produced  evidence  of  the  real  state  of  his  accounts  and 
transactions  with  all  the  parties  in  England  from  whom  the  goods 
had  been  received,  as  the  correspondence  showed  that  two  years 
ago  his  counsel  had  advised  him  to  procure  proof  on  this  subject^ 
vdiich  had  not  been  produced  ;  that  the  claimant  knew  from  wnom 
he  had  boi^ht  the  goods,  and  what  their  actual  cost  was,  and  yet 
he  had  not  produced  the  evidence,  nor  accounted  for  its  absence  ; 
that  to  witbnold  testimony  which  was  in  the  power  of  a  party  to 
produce,  in  order  to  rebut  a  charge  against  him,  where  it  was  nol 
supplied  by  equivalent  testimony,  might  be  aa  fatal  as  positive  tes- 
timony in  support  or  confirmation  of  the  charge  ;  that  if  tbe  claim- 
ant had  witlmeld  proof  which  his  accounts  and  transacti<ms  with 
these  parties  afforded,  it  might  be  presumed  that  if  produced  th^ 
would  have  operated  unfavorably  to  his  case  ;  that  the  govemmeat 
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M  sbowB  probtMe  oaose,  imdihflt  the  next  inquiry  was,  whether 
the  chimant  had  relieved  himself  from  the  burden  of  the  proof,  he. 

The  court  further  instructed  the  jury,  that  ii)  respect  to  some  of 
Ae  inyoices,  the  govemroent  and  claimant  relied  upon  tfie  same 
cireumstance,  nasiely,  that  goods  included  in  die  mformation,  in 
passing  through  the  custom-house  in  New  York,  were  appraised  at 
anoonts  exceedii^  the  invoice  prices,  and  that  the  claimant,  with- 
out appeaKng,  had  paid  the  duties  assessed  upon  the  increased 
value,  and  received  the  goods  from  the  custom-house. 

The  counsel  for  the  government  contehded  that  this  acquiescence 
fanplied  an  admission  that  the  invoices  were  untrue,  while  the  coun- 
sel for  die  claimant  contended,  that  by  this  appraisement,  assess- 
ment, and  pajnment  of  du^,  the  government  were  preohtded  from 
aDegiK  or  emorcing  a  forfeiture  of  these  goods.  The  court  ex- 
pressed the  opinion,  that  the  question  of  liability  to  forfeiture 
was  so  tsr  distinct  from  questions  connected  with  the  ascer- 
fainmeut  and  payment  of  duties,  that  the  passing  of  goods 
Aroogh  the  custom-house,  under  such  circumstances,  was  not,  in 
t  legal  point  of  view,  decisive  of  any  question  before  the  jury. 
That  the  question  was,  whether  the  goods  were  falsely  invoiced, 
with  intent  to  defraud  the  revenue,  &c. 

The  counsel  for  the  claimant  excepted  to  that  part  of  the  charge 
in  which  the  jury  were  instructed,  that,  if  the  claimant  had  widi- 
beid  the  testimony  of  his  accounts  and  transactions  with  the  parties 
abroad  from  whom  he  received  the  goods,  they  were  at  liberty  to 
presnme  that,  if  produced,  they  would  have  operated  unfavorably 
to  his  case  ;  and  also  to  that  part  in  which  the  jury  were  instructed, 
that,  if  the  goods  in  controversy  were  fraudulently  invoiced,  they 
Were  not  exempted  from  forfeiture  by  having  been  appraised  in  the 
custom-house  at  valuations  exceeding  the  prices  in  the  invoices, 
and  delivered  to  the  importer  on  payment  of  the  duties  assessed 

ri  the  amount  of  such  appraisement ;  and  also  to  that  part  of 
instructions  in  which  the  jury  were  advised  that  probable  cause 
had  been  shown  by  the  government  in  support  of  the  prosecution. 

A  general  verdict  was  rendered  for  the  United  States. 

As  to  the  instructions  given  to  the  jury  first  excepted  to,  in 
which  the  court  below  expressed  the  opinion,  ^*  that  if  the  clahnant 
bad  withheld  proof  which  his  accounts  and  transactions  with  the 
parties  afforded,  it  might  be  presumed  that,  if  produced,  they 
would  have  operated  unfavorably  to  his  case  "  ;  in  order  to  com- 
prehend fiilh^  the  appropriateness  and  legality  of  the  mstructions, 
It  is  material  to  refer  to  the  posture  of  the  case  at  the  time  they 
were  given,  and  to  the  question  then  under  the  consideration  of  the 
court. 

The  counsel  for  the  government  had  furnished  proof  tending 
strongly  to  the  conclusion,  that  the  invoice  prices  of  the  goods  in 
question  were  gready  under  die  actual  cost  at  the  place  and  in  the 
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country  whenoe  they  were  imported.     This  pfoof  rested  mai 
upon  tLe  testimony  of  several  merchants,  importers,  and  dealers  i 
the  particular  article,  who  bad  examined  the  goods  and  estimated 
their  cost. 

The  average  estimate  exceeded  the  invoice  prices  some  fi^ 
per  cent. 

The  coimsel  also,  with  a  view  of  further  strengthening  their 
case,  and  in  pursuance  of  previous  notice  for  that  purpose,  called 
upon  the  claimant  for  the  production  of  his  books  and  papers  cqb- 
taining  an  account  of  the  several  importations,  and  of  nis  dealings 
in  respect  to  them  with  the  foreign  houses,  t<^ether  with  his  and 
their  correspondence  concerning  the  same.  Neither  were  pro- 
duced, nor  .any  accoimt  attempted  to  be  giv^  for  the  non-pro- 
duction. 

Upon  this  the  government  rested.  Probable  cause  for  die 
prosecution  having  been  thus  sufficiently  established,  the  claimairt 
went  into  his  defence  ;  and,  instead  of  fumishmg  evidence  of  the 
prices  actually  paid  by  him  to  the  houses  abroad  from  whom  tke 
goods  were  purchased,  as  he  might  have  done,  either  by  executing 
a  conrunission  to  take  their  testimony,  or  by  persons  concerned  in 
makbg  the  purchases,  or  by  the  producticKi  of  the  books  of  ac- 
count that  had  been  called  for,  as  the  call  afforded  him  an  oppor- 
tunity to  put  them  in  evidence,  he  placed  the  defence  altogether 
upon  the  judgment  and  ojNnions  of  merchants  and  other  persons 
acquainted  with  this  description  of  goods,  as  to  the  value  and  coet 
of  the  artide  in  the  home  market,  tendmg  thereby  to  confirm  and 
support  the  correctness  of  the  valuations  as  fixed  in  the  invoices. 

The  burden  of  the  case  was  upon  the  claimant,  and  it  was  in 
this  stage  and  posture  of  it  that  the  instructi(His  were  given  whioh 
are  the  subject  of  the  exception  ;  and  in  which  the  court  stated^ 
<^that  the  claimant  knew  from  whom  he  had  bought  the  goods, 
and  what  was  their  actual  cost,  and  yet  had  not  produced  this  tes- 
timony, or  accounted  for  its  absence  ;  that  to  withhold  tesdnaony 
which  it  was  in  the  power  of  the  party  to  {Hroduoe,  in  otdei  to  re- 
but a  charge  against  him,  where  it  is  not  supplied  by  other  equiv- 
alent testimony,  might  be  as  fatal  as  positive  testimony  m  support 
or  confirmation  of  the  charge.  And  that  if  the  claimant  had  with- 
held testimony  of  his  accounts  and  transactions  with  these  parties 
(meaning  the  foreign  houses  from  whom  he  had  purchased  the 
goods),  the  jury  were  at  liberty  to  presume  that,  if  produced,  thqr 
would  have  operated  imfavorably  to  his  case." 

The  instructions  had  a  direct  reference  to,  and  are  to  be  con- 
strued as  intended  to  bear  upon,  the  matters  of  defeoce,  probaUe 
cause  having  been  shown  ;  and  upon  the  nature  and  species  of  the 
evidence  relied  on  by  the  claimant  in  support  of  it ;  and  m  this  as- 
pect of  the  case,  at  least,  without  now  referring  to  any  other,  we 
think  they  were  not  only  quite  pertinent  to  the  question  in  haadj 
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hati  founded  upon  the  well  established  rules  and  principles  of 
evidence. 

The  prosecutioa  involved  m  its  result,  not  only  the  forfeiture 
of  a  considerable  amount  of  property,  but  also  the  character  of 
the  claimant,  both  as  a  merchimt  and  an  individual.  He  was 
charged  with  a  deliberate  and  systematic  violation  of  the  revenue 
laws  of  the  country,  by  means  of  frauds  and  perjuries,  and  the 
court,  as  was  its  province,  under  the  seventy-first  secti<Hi  of  the 
act  of  1799,  had  pronounced  the  proof  sufficient  to  establish  the 
offence,  unless  explained  and  rebutted  by  opposing  evidence. 

Under  these  circumstances,  the  claimant  was  called  upon  by  the 
strongest  considerations,  personal  and  l^al,  if  innocent,  to  bring 
to  the  suf^rt  of  his  defence  the  very  best  evidence  that  was  in  his 
possession,  or  under  his  control.  This  evidence  was  certainly 
withm  his  reach,  and  probablv  in  his  counting-room,  namely,  the 
Moof  of  the  actual  cost  of  the  goods  at  the  place  of  exportation. 
He  not  imly  n^ected  to  furnish  it,  and  contented  himseli  with  the 
weaker  evidence,  but  even  refused  to  furnish  it  on  the  call  of  the 
government;  leaving,  therefore,  the  obvious  presumption  to  be 
tuined  against  him,  that  the  highest  and  best  evidence  going  to  the 
reafi^  and  truth  of  the  transaction  would  not  be  favorable  to  the 
defence. 

One  of  the  general  rules  of  evidence,  of  universal  application^ 
is,  that  the  best  evidence  of  disputed  facts  must  be  produced  of 
which  the  nature  of  the  case  will  admit.  This  nue,  speaking 
technically,  applies  only  to  the  distinction  between  primary  and 
secondary  evidence ;  but  the  reason  assigned  for  the  application  of 
the  rule  m  a  technical  sense  is  equally  applicable,  and  is  frequently 
q^lied,  to  the  distinction  between  the  higher  and  inferi<H'  degree  of 
proof,  speaking  in  a  more  general  and  enlarged  sense  of  the  terms, 
when  tendered  as  evidence  of  a  fact.  The  meaning  of  the  rule  is, 
aot  that  courts  require  the  strongest  possible  assurance  of  the  mat- 
ters in  question ;  but  that  no  evidence  shall  be  admitted,  which, 
from  the  nature  of  the  case,  supposes  still  greater  evidence  behind 
in  the  party's  possession  or  power ;  because  the  absence  of  the 
primary  evid^Mse  raises  a  presumption,  that,  if  produced,  it  would 
give  a  complexion  to  the  case  at  least  unfavorable,  if  not  directly 
adverse,  to  the  interest  of  the  party. 

This  is  the  reason  given  for  exacting,  in  all  cases,  the  primary 
evidence,  unless  satisfactorily  accounted  for.  1  PUllips  on  Ev. 
218,  C.  &  H.'s  notes,  414,  418,  and  cases. 

For  a  like  reason,  even  in  cases  where  the  higher  and  inferior 
testimony  cannot  be  resolved  into  primary  and  secondary  evidence, 
technically,  so  as  to  compel  the  production  of  the  higher ;  and  the 
inferior  is,  therefore,  admissible  and  competent  without  first  ao* 
counting  for  the  other,  the  same  presumption  exists  in  full  force 
and  efifect  against  the  party  withholding  die  better  evidence  ;  es* 
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pecially  when  it  appears,  or  has  been  shown,  to  be  in  his  posses 
sion  or  power,  and  must  and  should,  in  all  cases,  exercise  do  ia^ 
considerable  influence  in  assigning  to  the  infierior  proof  the  degree 
of  credit  to  which  it  is  rightfully  entitled. 

It  is  well  observed  by  Mr.  Evans  (2  Evans's  Pothier,  149),  in 
substance,  that  if  the  weaker  and  less  satis&otory  evidence  is  given 
and  relied  on  in  support  of  a  fact,  when  it  is  apparent  to  the  court 
and  jury  that  proof  of  a  more  direct  and  exphctt  character  was 
pnihin  the  power  of  the  party,  the  same  caution  which  rejects  tbe 
secondary  evidence  will  awaken  distrust  and  suspicion  of  the 
weaker  and  less  satisfactory ;  and  that  it  may  well  be  presumed, 
if  the  more  perfect  exposition,  had  been  given  it  woola  have  hud 
open  deficiencies  and  objections  \diich  the  more  obscure  and  un* 
certain  testimony  was  intended  to  conceal. 

We  will  only  add,  that  practical  illustrations  of  this  application 
of  the  nde  are  witnessed  daily  in  the  administration  of  justice  in 
criminal  cases,  and  are  too  familiar  to  every  lawyer  to  require  a 
more  particular  reference. 

We  are  satisfied,  therefore,  that  no  error  was  conmiitted  by  tbe 
l^ourt  below  in  giving  the  instruction  first  excepted  to. 

The  second  exception  was  to  that  part  of  the  charee  in  which 
the  court  instructed  the  jury,  that,  if  the  goods  were  naudulently 
invoiced,  they  were  not  exempted  from  forfeiture  by  having  been 
appraised  in  the  custom-house  at  New  York  at  valuations  exceed* 
feg  the  prices  m  the  invoices,  and  delivered  to  the  importers  oo 
payment  of  the  duties  assessed  upon  the  amount  of  such  apjn^is^ 
ment. 

In  respect  to  this  instruction,  it  is  only  necessary  to  refer  to  the 
case  of  Wood  v.  The  United  States  (16  Peters,  342),  m  which 
a  similar  one  had  been  given,  and  came  up  for  review,  and  tbe  cor- 
rectness of  which  was  affirmed  by  the  court. 

The  third  and  last  exception  taken  was  to  the  instruction,  tbaf 
probable  cause  had  been  shown  by  the  United  States  for  the  pros- 
ecution, which  was  virtually  given  up  on  the  argument.  There 
can  be  no  doubt  as  to  its  correctness. 

In  addition  to  the  foregoing  exceptions,  the  counsel  for  the 
plaintiff  in  error  insisted,  on  the  argument,  that  the  fifth,  sixth, 
seventh,  eighth,  ninth,  eleventh,  twelfth,  and  thirteenth  counts  in 
(he  information,  all  of  which  are  founded  upon  tbe  fourth  section 
of  the  act  of  1830  (ch.  147,  Lit.  &  Brown^s  ed.),  and  tbe  four- 
teenth  section  of  the  act  of  1832  (ch.  227),  were  substantially 
defective,  by  reason  of  the  generalitjr  and  uncertamty  of  tbe  avw- 
ments  in  each  and  every  of  the  said  counts ;  and  that,  for  tUs 
reason,  the  judgment  should  be  reversed. 

It  was  not  denied  but  that  the  fourth  count,  which  is  founded 
upon  the  sixty-sixth  section  of  the  act  of  1799  (ch.  22),  was  good 
in  form  and  substance,  and  si^cient,  if  it  stood  alone,  to  ij^bold 
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ike  recovery  ;  but  it  was  iiBiated)  as  the  verdict  and  judgment  were 
gonend  upon  all  the  counts  m  the  mfonnation,  that,  if  one  or  moft 
were  bad,. an  error  existed  upon  the  record  for  which  the  court 
was  bound  to  reverse  the  judgment. 

The  sixty-sixth  seetioQ  of  the  act  of  1799,  vol*  1,  p.  677  (Lit. 
It  Brown's  ed*),  provides,  ^^  that  if  any  goods,  wares,  or  merchaop 
dise,  of  which  an  entry  shall  have  been  made  in  the  office  of  g 
ooUector,  shall  not  be  invoiced  according  to  the  actual  cost  thereof 
it  the  place  of  exportation,  with  design  to  evade  the  duties  thera* 
upon,  or  any  part  uereof,  all  such  go<xb,  &c.,  shall  be  forfeited.  *' 

The  same  section  also  provides  for  seizing  the  goods  on  sut- 
picioQ  of  fraud,  and  detaining  them  for  examination.  This  section 
condemns  the  goods  to  forfeiture  m  cases  where  they  are  invoiced 
bdow  their  actiud  cost  at  the  pkce  of  exportation,  with  intent  to 
defraud  the  revenue. 

The  fourth  section  of  the  act  of  1830  provides,  that  the  col- 
lector shall  cause  at  least  one  package  out  of  every  invoice,  and 
one  package,  at  least,  out  of  every  twenty  packages  of  each  uk» 
voice,  and  a  greater  number  if  deemed  necessary,  of  the  goods  im* 
ported,  which  package  or  packages  he  shall  6rst  designate  on  the 
unroice,  to  be  opened  and  exammed  ;  and  if  the  same  be  found  noC 
.k>  correspond  with  the  invoice,  or  to  be  falsely  charged  in  such  in- 
voice, the  collector  shall  order,  forthwith,  all  the  goods  contained 
in  the  same  entry  to  be  inspected,  and  if  subject  to  an  od  voioraai 
duty,  the  same  shall  be  appraised ;  and  if  any  package  shall  b$ 
jaimd  to  cofUain  any  article  not  described  in  the  invoice,  or  if 
mtch  package  or  invoice  be  made  up  mth  intent,  by  a  false  t oi* 
nation,  or  extension,  or  ^herwise,  to  evade  or  defraud  the  revensUf 
thesasne  shall  be  forfeited. 

This  section  condemns  the  goods  to  forfeiture,  — 

1.  If  the  package  is  found  to  contain  any  article  not  in  the  in* 
voice ;  and, 

2.  K  it  shall  be  found  that  the  package  or  mvoice  is  made  up 
with  intent  to  defraud  the  revenue  by  a  false  valuation  or  other- 
wise. 

The  fotflrteenth  section  of  the  act  of  1832  provides,  that  when- 
ever, upon  opening  and  an  examination  of  any^  package  or  JNick* 
ages  oi  imported  goods,  composed  wholly  or  in  part  of  wool  or 
cotton,  in  tne  manner  provided  for  by  the  fourth  section  of  the  act 
of  1830,  the  goods  shall  be  found  not  to  correspond  with  the  entry 
at  the  custom-house,  and  the  package  shall  be  found  to  contam 
any  article  not  entered,  such  article  shall  be  forfeited  ;  or  if  the 
paduge  be  made  up  with  inieaat  to  evade  or  defraud  the  revenue, 
the  package  shall  be  forfeited,  and  so  much  of  the  said  fourth 
section  as  prescribes  a  forfeiture  of  the  goods  found  not  to  conre- 
qxmd  with  the  mvoice  is  repealed. 

This  section  condemns  to  forfeiture,  — 
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1*  The  article  in  the  package  which  it  is  found  does  not  cor- 
respond with  the  entry  ;  and, 

2.  The  package  which  it  is  found  has  been  made  up  with  intent  to 
defraud  the  revenue  ;  and, 

3.  Repeals  that  part  of  the  fourdi  section  m  the  act  of  1830 
which  forfeits  the  package  m  which  an  article  is  found  not  cor- 
respond'ing  with  the  invoice. 

The  fourth  section  of  the  act  of  1830,  and  fourteenth  of  1832, 
enlarge  the  grounds  of  forfeiture  beyond  the  sixty-sixth  section  of 
the  act  of  1799  ;  but  the  frauds  provided  against  in  those  sections, 
and  upon  which  the  forfeiture  proceeds,  appear  to  be  liimted  to 
cases  where  the  detection  takes  place  m  the  course  of  the  exam- 
mation  at  the  custom-house. 

The  8ixty>-sixth  section  limits  the  forfeiture  to  the  case  of  fraud 
in  making  up  the  invoice  prices  below  the  actual  cost  of  the  goods, 
but  leaves  the  time  and  place  of  detection  unrestricted.  Under 
this  section,  whether  the  discovery  of  the  fraud  be  made  by  tbe 
enstom-house  officers  while  the  goods  are  passing  inspection,  or 
afterwards,  is  inmiaterial.  In  either  case  condemnation  follows,  as 
has  already  been  held  by  this  court  in  die  case  of  Wood  v.  The 
United  States  (16  Peters,  342). 

As  already  stated,  it  b  not  denied  but  that  the  condemnation 
is  well  supported  under  the  count  founded  upon  the  sixty-sixth 
section ;  but  it  b  insisted,  that  all  the  counts  founded  upon  the 
fourth  section  of  the  act  of  1830,  and  the  fourteenth  of  the  act  of 
1832,  are  substantially  defective  for  their  general!^  and  want  of 
averments  setting  fordi  the  special  circumstance  of  tbe  examina- 
tion and  detection  of  the  fraud  under  the  authority  of  the  coUectors. 
Whether  this  be  so  or  not,  it  is  unimportant  to  determine  b  this 
case,  as  it  was  held,  at  an  early  day,  in  this  court,  that  one  good 
count  was  sufficient  to  uphold  a  general  verdict  and  judgment  upon 
all  the  counts,  though  some  of  them  might  be  bad,  the  information 
being  regarded  in  the  nature  of  a  criminal  proceeding.  (Locke  9. 
The  Umted  Sutes,  7  Crancb,  339;  1  Johns.  R.  320  ;  Doug.  730  ; 
8  Bac.  Abr.  114.) 

The  same  must  have  been  virtually  held  in  the  cases  of  Wood 
V.  The  United  States,  already  referred  to,  and  Taylor  and  others  v. 
The  same  (3  How.  197). 

We  will  merely  add,  as  to  the  sufficiency  of  the  counts  upon  tbe 
fourth  section  of  the  act  of  1830  and  fourteenth  section  of  1832, 
that,  by  the  sixty-sixth  section  of  tbe  act  of  1799,  the  collector  was 
authorized,  incase  he  suspected  fraud  in  the  invoice  prices,  to  sei^ 
the  goods  and  detain  them  for  examination  as  fully  as  is  provided  for 
b  the  two  sections  of  the  acts  of  1830  and  1832.  There  is  no  sub- 
stantial difference,  in  this  respect,  except  that  the  latter  makes  it  tbe 
duty  of  the  collectors,  in  all  cases,  to  direct  an  examination  before 
tbe  goods  are  allowed  to  pass  through  the  custom-house,  whereas 
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tlie  sixty-sixth  section  left  it  as  matter  of  discMCioQ^  depending 
upon  suspicicm  of  fraud  in  the  invoices. 

Upon  the  whc^,  we  are  satisfied  that  the  jodgment  of  the  Cirentt 
Court,  affirming  that  of  the  District  Court,  is  legal,  upon  all  the 
grounds  which  have  been  urged  against  jt,  and  shwld  be  affirmed. 
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b  tbc  trkl  of  a  caoM  where  foods  h«d  beenaeiBed  upon  iiMpicioii  of  being  Ihtuda* 
kotly  imported,  it  was  proper  to  allow  to  go  to  tM  jniyy^e  evideace,  iippriiie 
menta  <^  the  goods  made  either  by  the  official  appraisers  or  appraisera  acting  under 
SB  appeal,  tliey  beins  present  to  Terifj  the  papers.    The  objection  that  the  ap- 
praisements had  not  been  made  in  presenee  or  uie  ivy  was  not  sniicient. 

Such  papers  are  documents  or  public  writings,  not  jadiciial,  and  may  be  asad  ai  e«i* 
deaee,  under  the  rules  which  regulate  all  that  class  of  papers. 

Other  inToices  of  other  coods  imported  by  the  party  are  admissible.  The  decision 
on  thk  point  in  Wood  o.  The  United  States  (16  Peters,  360,  360)  eosfirmed. 

It  was  proper  to  show,  in  such  a  case,  that  the  agent  of  the  elaimant  had  sold  goods 
far  him  at  prices  which  yielded  profits,  which  other  persons,  engaged  in  the  same 
trade,  averred  coaM  not  fiurly  have  been  made  in  the  then  state  of  the  market. 

Hie  court  is  the  tribunal  to  determine,  from  the  eTideace,  whether  or  not  tkmrm 
was  probable  cause  for  the  seizure. 

U  order  to  sustain  counts  in  the  information,  founded  on  the  acts  of  1830  and  1832, 
it  b  not  necessary  that  they  should  contain  averments  of  the  speeial  circum- 
stances of  the  examination  of  the  goods  and  detection  of  the  fimna  under  the  ai»> 
tfaority  of  the  collector.  The  language  of  the  court  in  Wood's  case  reexamined^ 
exptatned,  and  controlled. 

Tin  court  below  was  right  in  instructing  the  jury,  that,  trader  such  on  infonoMlion, 
tbey  were  not  restrict  in  the  condemnation  of  the  goods  to  any  entered  goods 
which  th^  found  to  be  undervalued,  but  that  they  might  find  either  the  whole 
package  or  the  invoice  forfeited,  though  containing  other  goods  correctly  valued, 
povided  they  should  find  that  such  package  or  invoice  had  been  made  up  witk 
mtent  to  demiud  the  revenue. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsylvania. 

On  the  16th  of  August,  1839,  Patrick  Brady,  a  resident  of  the 
city  of  Philadelphia,  presented  to  the  custom-house  in  that  city  an 
entfy  of  certain  goods  which  had  arrived  from  Liverpool,  in  the 
ship  Franklin.  Accompanying  the  entry  was  the  oath  of  James 
Bockley,  the  present  claimant,  taken  at  Liverpool,  on  the  8th  of 
June,  1839.  Tt  was  what  is  called  the  manufacturer's  oath,  as  contra- 
distinguished  fit>m  the  purchaser's  oath,  and  stated  the  value,  the 
tmrclmser's  oath  stating  the  actual  cost,  of  the  goods.  The  bill  of 
fadii^  was  for  three  bales,  marked  P.  B.,  810,  811,  812,  and  ei^ht 
cas^,  marked  P.  B.,  813  to  820,  which  were  consigned  to  the  said 
Patrick  Brady. 

These  goods  were  ordered  to  be  appraised  by  the  two  regularly 
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appointed  appraisen  for  the  port  of  Philadelphia,  namely^  Thomas 
Stewart  and  Henrj  Simpson.  The  examination  was  not  finLdied 
UDtil  the  2dth  of  September,  1839  ;  the  result  of  which  was  an  ap- 
praisement of  £  1,917,  the  bvoice  being  £  1,647. 

On  the  16th  of  February,  1840,  the  claimant,  being  then  id 
England,  made  out  a  copy  of  the  invoice  of  the  goods  in  question, 
to  which  he  annexed  a  purchaser's  oath,  stating  the  goods  to  haye 
been  purchased  on  the  d8th  of  May,  1839,  from  Wmiam  Buckley 
and  C<Miipany. 

On  the  25th  of  May,  1840,  the  claimant  appealed  from  the  de- 
eision  of  the  official  appraisers,  in  the  manner  pointed  out  in  the 
act  of  Congress  providing  for  an  appeal,  when  Samuel  Ross  and 
A.  J.  Lewis  were  appointed  to  make  an  appraisement  On  the 
S2d  of  June,  1840,  they  took  the  oath  required  by  law,  and  pro> 
fieeded  to  make  the  valuation. 

About  this  time,  but  the  record  does  not  state  exactly  when,  the 
agent  of  the  claimant  filed  in  the  custom-house  at  Philadelphia 
the  purchaser's  oath  just  spoken  of. 

Cm  the  22d  of  June,  1840,  the  appraisers,  Ross  and  Lewis, 
who  had  been  appomted  under  the  appeal  to  appraise  the  goods, 
took  the  necessary  oaths  and  proceeded  to  execute  the  duty.  The 
result  was,  that  their  appraisement  was  seventeen  per  cent,  higher 
than  the  value  as  stated  m  the  invoice. 

On  the  28th  of  September,  1840,  an  information  was  filed  apmst 
the  goods  in  the  District  Court  for  the  Eastern  District  of  Penn> 
aylvania.     It  consisted  of  four  counts. 

The  first  was  founded  on  the  sixty-sixth  section  of  the  act  of 
1799. 

The  second,  upon  the  fourth  section  of  the  act  of  1 830,  and 
charged  that  the  bvoice  was  made  up  with  intent,  by  a  false  valua- 
tion, to  evade  and  defraud  the  revenue  of  the  United  States. 

The  third,  upon  the  same  section  of  the  same  act,  charging  that 
each  of  the  several  packages  was  made  up  with  mtent,  &c. 

The  fourth,  upon  the  fourteenth  section  of  the  act  of  1832, 
charging  that  the  goods  were  composed  whoDy,  or  in  part,  of  wool 
or  cotton,  and  that  all  and  each  ot  the  several  packages  m  the  in- 
voice were  made  up  with  intent,  &c. 

As  these  counts  are  the  subject-matter  of  a  part  of  the  decision 
of  the  Supreme  Court,  it  is  proper  to  insert  them  in  extenso. 

In  the  District  Court  of  the  United  States  of  America,  in  and 
for  the  Eastern  District  of  Pennsylvania. 

Eastern  District  of  Pennsylvania,  m.: 

Be  it  remembered,  that,  on  this  twenty-eighth  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty,  into 
the  District  Court  of  the  United  States  of  America,  in  and  for  die 
Eastern  District  of  Pennsylvania,  comes  John  M.  Read,  attorney 
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of  the  said  United  States  of  Ameriea,  and  proseouting  in  theff 
name  and  on  their  behalf,  and  gives  the  said  court  here  to  uiidep* 
atinid  and  be  infomed,  duit,  on  the  twenty^ourdi  day  of  June,  in 
the  year  aforesaid,  at  the  &\j  of  Philadelphia,  in  the  Eastern  Dia* 
trict  of  Pennsylvania,  and  within  the  jurisdiction  of  this  court,  the 
following  goods,  wares,  and  merchandise,  to  wit :  — 

Three  bales  of  cloths,  marked  P.  B.,  810,  811,  812,  and  eight 
eases  of  cloth,  marked  P.  B.,  813, 814,  815,  616, 817,  818, 819» 
820,  were  seized  on  land  by  Calvin  Blythe,  Esq.,  collector  of  tbt 
customs  of  the  port  and  district  of  Philadelphia,  in  the  said  East- 
ern District  of  Pennsylvania,  and  are  now  in  his  custody,  as  being 
forfeited,  for  the  causes  hereinafter  mentioned,  to  wit:-* 

1 .  That  the  aforesaid  goods,  wares,  and  merchandise  are  of  the 
growth,  produce,  and  manufacture  of  some  foreign  place  or  couno 
try,  to  the  said  attorney  unknown  ;  and  were  heretoiore,  to  wit,  en 
the  sixteenth  day  of  August,  in  the  year  of  our  Lord  one  thousand 
^^t  hundred  and  thirty-nine, 'brought  or  imported  in  a  ship  or  ve9^ 
ael,  being  a  ship  called  the  Franklin,  from  a  foreign  port  or  place, 
to  wit,  the  port  of  Liverpool,  to  the  port  of  Philadelphia,  m  the 
collection  district  of  Philadelphia,  m  the  Eastern  District  of  Penn* 

Shrania,  which  said  goods,  wares,  and  merchandise  are  subjeot  to 
e  payment  of  duties  to  the  United  States,  on  being  brought  and 
imported  as  aforesaid. 

That  an  entry  of  the  aforesaid  goods,  wares,  and  merchandise, 
duly  signed,  was,  at  the  time  of  said  importation  thereof,  made  at 
the  office  of  the  collector  of  the  customs  of  the  said  port  and  dis- 
trict of  Philadelphia  ;  and  that,  on  such  entry  being  made  as  afore- 
said, an  mvoiee  of  the  goods,  wares,  and  merchandise  mcluded  in 
such  entry  was  produced,  and  left  with  the  said  collector  of  the 
customs  of  the  port  and  district  of  Philadelphia. 

And  the  said  attorney  further  avers,  that  the  aforesaid  goods, 
wares,  and  merchandise,  which  were  so  entered  as  aforesaid,  and 
of  which  an  invoice  was  so  produced  and  left  as  aforesaid,  were 
not  mvoiced  accordmg  to  the  actual  cost  thereof  at  the  place  of  ex- 
portation, but,  on  the  contrary,  were  m  fact  invoiced  at  less  sums 
than  the  actud  cost  thereof  at  the  place  of  exportation,  with  design 
to  evade  the  duties  thereupon,  or  some  part  thereof,  against  the 
form  of  the  act  of  Congress  in  such  case  made  and  provided. 

2.  That  the  aforesaid  goods,  wares,  and  merchandise,  being 
subject  to  the  payment  of  ad  valorem  duties  to  the  United 
States,  an  entry  thereof,  duly  signed,  was,  at  the  time  of  the  im- 
portation thereof,  made  at  the  office  of  the  collector  of  the  customs 
cxf  the  said  port  and  district  of  Philadelphia,  and  that,  on  such  entry 
bemg  made  as  aforesaid,  an  invoice  of  the  goods,  wares,  and  mer- 
chandise included  in  such  entry  was  produced  and  left  with  the 
said  collector  of  the  customs  of  the  said  port  and  district  of  Phila- 
delphia. 
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mioiiiled  appraiBers  for  the  port  of  Philadelphia,  namely,  Thomas 
otewart  ana  Henry  Simpson.  The  examination  was  not  finished 
tmtil  the  25th  of  September,  1839  ;  the  result  of  which  was  an  ap- 
pfaisement  of  £  lyOlT,  the  invoice  being  £  1,647. 

On  the  15th  of  February,  1840,  the  claimant,  being  then  in 
England,  made  out  a  copy  of  the  invoice  of  the  goods  in  question^ 
to  which  he  annexed  a  purchaser's  oath,  stating  die  goods  to  have 
been  purchased  on  the  38th  of  May,  1839,  from  Wmiam  Bucklqr 
ttid  Company. 

On  the  25th  of  May,  1840,  the  claimant  appealed  from  the  de- 
cision of  the  official  appraisers,  m  the  manner  pointed  out  in  the 
act  of  Congress  providing  for  an  appeal,  when  Samuel  Ross  and 
A.  J.  Lewis  were  appointed  to  make  an  appraisement  On  the 
SSd  of  June,  1840,  they  took  the  oath  required  by  law,  and  pro- 
ceeded to  make  the  valuation. 

About  this  time,  but  the  record  does  not  state  exactly  when,  the 
cgent  of  the  claimant  filed  in  the  custom-house  at  Philadelphia 
me  purchaser's  oath  just  spoken  of. 

On  the  22d  of  June,  1840,  the  appndsers,  Ross  and  Lewis^ 
who  had  been  appomted  under  the  appeal  to  appraise  the  goods^ 
took  the  necessary  oaths  and  proceeded  to  execute  the  duty.  The 
result  was,  that  their  appraisement  was  seventeen  per  cent,  higher 
than  the  value  as  stated  m  the  invoice. 

On  the  28th  of  September,  1840,  an  information  was  filed  against 
the  goods  in  the  District  Court  for  the  Eastern  Dbtrict  of  Penn- 
sylvania.    It  consisted  of  four  counts. 

The  first  was  founded  on  the  sixty-sixth  section  of  the  act  of 
1799. 

The  second,  upon  the  fourth  section  of  the  act  of  1830,  and 
charged  that  the  invoice  was  made  up  with  intent,  by  a  false  valua- 
ticm,  to  evade  and  defiraud  the  revenue  of  the  United  States. 

The  third,  upon  the  same  section  of  the  same  act,  chargmg  that 
each  of  the  several  packages  was  made  up  with  intent,  &c. 

The  fourth,  upon  the  fourteenth  section  of  the  act  of  1832, 
chargmg  that  the  goods  were  composed  wholly,  or  in  part,  of  wool 
or  cotton,  and  that  all  and  each  ot  the  several  packages  in  the  in- 
voice were  made  up  with  mtent,  &c. 

As  these  counts  are  the  subject-matter  of  a  part  of  the  decision 
of  the  Supreme  Court,  it  is  proper  to  insert  them  in  exten$o. 

In  the  District  Court  of  the  United  States  of  America,  in  and 
for  the  Eastern  District  of  Pennsylvania. 

Eastern  District  of  Pennsylvania,  $8.: 

Be  it  remembered,  that,  on  this  twenty-eighth  day  of  Septemb^, 
m  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty,  into 
the  District  Court  of  the  United  States  of  America,  in  and  for  the 
Eastern  District  of  Pennsylvania,  comes  John  M.  Read,  attorney 
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of  the  smd  Uiuted  States  of  Aiiioi4ea,  and  pwnoootipg  m  thdr 
same  and  on  their  behalf,  and  gives  the  and  court  here  to  mden* 
stand  and  be  informed,  that,  cm  the  twenty^fowth  day  of  June,  n 
die  yesr  aforesaid,  at  the  city  of  I^adelj^iia,  in  the  fiaalem  Diik 
trict  of  Pennsyivania,  and  within  the  jurisdiction  of  thb  court,  the 
^flowing  goods,  wares,  and  merchandise,  to  wit :  -^ 

Three  bales  o(  cloths,  marked  P.  B.,  SIO,  811,  813,  and  eigjhl 
cases  of  cbdi,  marked  P.  B.,  813,  814,  815, 616, 817,  818, 819^ 
8^,  were  seized  on  land  by  Calvin  Blythe,  Esq.,  collector  of  the 
customs  of  the  port  and  district  of  Plnladelphia,  m  die  said  East- 
em  District  of  Pennsyivania,  and  are  now  in  his  custody,  as  beia|; 
forfeited,  for  the  causes  hereinafter  mentioned,  to  wit: — 

1.  That  the  aforesaid  goods,  wares,  and  merchandise  are  of  the 
growth,  produce,  and  manufacture  of  some  foreign  place  or  coui^ 
tiy,  to  the  said  attorney  unknown  ;  and  were  heretokire,  to  wit,  mi 
die  sixteenth  day  of  August,  in  the  year  of  our  Lcnrd  one  thcmaand 
^tt  hundred  and  tfurty-nine, -brought  or  importod  in  a  ship  or  ve^ 
sel,  beii^  a  ship  called  the  Franklin,  from  a  forei^  port  or  plaee^ 
to  wit,  the  port  of  Liverpool,  to  the  port  of  Philadelphia,  m  the 
coDeetion  district  of  Philadelphia,  in  the  Eastern  District  of  Penn-> 
^Ivania,  which  said  goods,  wares,  and  merchandise  are  subject  te 
me  payment  of  duties  to  the  United  States,  on  being  brou^t  and 
imported  as  aforesaid. 

That  an  entry  of  the  aforesaid  goods,  wares,  and  merchandise, 
isij  signed,  was,  at  the  time  of  said  importation  thereof,  made  at 
the  office  of  the  collectcur  of  the  customs  of  the  said  port  and  dis- 
trict of  Philadelphia  ;  and  that,  on  such  entry  being  made  as  afore- 
saki,  an  mvoice  of  the  goods,  wares,  and  merchandise  included  in 
such  entry  was  produced,  and  left  with  the  said  collector  of  the 
customs  of  the  port  and  district  of  Philadelphia. 

And  the  said  attorney  fiu*dier  avers,  diat  the  aforesaid  goods, 
wares,  and  merchandise,  which  were  so  entered  as  aforesaid,  and 
ist  wUch  an  invoice  was  so  produced  and  left  as  aforesaid,  were 
not  invcHced  according  to  the  actual  cost  thereof  at  the  place  of  ex- 
portation, but,  on  the  contrary,  were  in  fact  invoiced  at  less  sums 
dtan  the  actual  cost  thereof  at  the  place  of  exportation,  with  design 
to  evade  the  duties  thereupcm,  or  some  part  thereof,  against  the 
form  of  the  act  of  Congress  in  such  case  made  and  provided. 

2.  That  the  aforesaid  goods,  wares,  and  merchandise,  being 
subject  to  the  payment  of  ad  valorem  duties  to  the  United 
States,  an  entry  thereof,  duly  signed,  was,  at  the  time  of  the  im- 
portation thereof,  made  at  the  office  of  the  collector  of  the  customs 
of  the  said  port  and  district  of  Philadelphia,  and  diat,  on  such  entry 
being  made  as  aforesaid,  an  invoice  of  the  goods,  wares,  and  mer- 
chandise included  in  such  entry  was  produced  and  left  with  the 
said  collector  of  the  customs  of  the  said  port  and  district  of  Phila- 
delphia. 
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And  the  said  ettornej  fiirdidr  aTers,  that  the  sM  inToice,  so  pro- 
duced and  left  as  aforesaid,  was  made  up  with  intent,  by  a  iaba 
valuation,  to  evade  and  defraud  the  revenue  of  the  United  fitatest 
against  the  form  of  the  act  of  Congress  in  such  case  maiie  and  pn^* 
vided. 

3.  That  the  aforesaid  goods,  wares,  and  merchandise^  beiag 
subject  to  the  pajrmeni  of  ai  valorem  daties  to  the  United  Slates, 
an  entrf  thereof,  duly  signed,  was,  at  the  time  of  the  anportatioB 
thereof,  made  at  the  office  of  the  collector  of  the  customs  of  the 
said  port  and  district  of  Philadelphia  ;  and  ^t,  on  such  eatiy  be* 
ing  made  as  aforesaid,  an  invoice  of  the  goods,  wares,  and  BKnrcbaiii- 
cSse  included  in  the  said  entry  was  {H-odnced  and  left  with  tiie  aaii 
collector  of  the  customs  of  the  said  port  aod  district  of  Phih- 
delphia. 

And  the  said  attorney  furdier  avers,  that  all  and  each  of  the  aatd 
several  packages  contained  in  the  said  entry  so  made,  and  in  iba 
invoice  so  produced  and  left  as  aforesaid,  in  whidi  the  aforeaaU 
goods,  wares,  and  merchandise  were  so  imported  and  entered  a* 
foresaid,  was  made  up  with  intent,  hy  a  false  vahxtion,  lo  evads 
and  defraud  the  revenue  of  the  United  States,  agani^  tbe  (aaa  of 
die  act  of  Congress  in  such  case  made  and  provided. 

4.  That  the  aforesaid  goods,  wares,  and  merchandise,  heaag 
composed  wholly  or  m  part  of  wool  or  cotton,  an  entry  thereof^ 
duly  signed,  was,  at  the  time  of  the  importation  thereof,  made  at 
die  office  of  the  collector  of  the  customs  for  the  port  and  district  of 
Philadelphia  ;  and  diat,  on  the  said  entry  beii^  made  as  aforteaid^ 
an  invoice  of  the  said  goods,  so  as  aforesaid  composed  whcdty  or 
in  part  [of]  wool  or  cotton,  included  in  such  entry,  was  produced 
and  left  with  the  said  collector  of  the  customs  of  the  said  port  and 
district  of  Philadelphia. 

And  die  said  attorney  further  avers,  that  all  and  each  of  the  sev* 
eral  packages  m  the  said  invoice  so  produced  and  left  as  aforesaid^ 
and  in  the  said  entry  so  much  as  aforesaid,  in  which  the  aforesaid 
goods  were  so  imported  as  aforesaid,  were  made  up  with  inte&t  lo 
evade  and  defraud  the  revalue  of  the  United  States,  against  tbo 
form  of  the  act  of  Congress  in  such  case  made  and  provided. 

By-  reason  of  all  which  the  premises  and  the  acts  of  Congress 
in  this  behalf  made  and  provideid,  the  said  goods,  wares,  and  mer* 
chandise  have  become  and  are  foHS^ted. 

Wherefore,  the  said  attorney  prays  the  aid  and  the  addce  of  dba 
said  court  here  in  the  premises,  and  due  process  of  law  for  the 
condemnation  thereof. 

JOHN  M.  READ, 
DnUtd  Statei  Attorney  far  Ae  Eattem  District  of  PewMyhi 

The  acts  of  Congress  upon  which  these  counts  are  foimdod 
as  follows :  — 
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The  siztf  ^sixtk  aeotioii  of  tfaa  act  of  1799»  ehiqtfer  22,  pto* 

^  That  if  any  goodn  wvesy  or  merchandise,  of  which  entijr 
shall  have  been  made  in  the  office  of  a  coUector^  aball  not  be  ]n» 
voiced  acdNNfing  to  the  actual  cost  thereof  at  the  place  of  exporta- 
liMi^  ivith  design  to  evade  the  dn&a  th^reiyon,  or  aiqr  part  hereof, 
all  sueh  goods^  wares,  and  nerchandise,  or  the  value  thereof,  to  be 
leoorared  of  the  penou  makiag  the  entry,  shall  be  forfeited." 

The  fourdi  section  of  the  act  of  1830,  chapter  447  (4  Lit*  & 
Brown's  ed.  410),  provided,  — 

^^  That  the  coUeetors  oi  the  customs  shall  cause  at  least  one 
fmokMgp  out  of  every  invoice,  and  one  package  at  least  out  of  every 
twenty  packages  of  each  bvotce,  and  a  greater  number  should  lie 
deem  it  necessary,  of  goods  imported  into  the  respective  districts, 
which  padkage  or  paologes  he  snail  have  first  designated  on  the  in* 
voice,  to  be  opened  and  examined,  and  if  the  same  be  fowd  not  to 
Cdrespond  with  the  invoice,  or  to  be  fakelv  charged  in  such  in* 
voice,  the  collector  duill  order,  forthwith,  all  the  goods  contained 
HI  the  same  entry  to  be  inspected ;  and  if  such  goods  be  sub* 
ject  to  ad  eaferem  dutv,  the  same  shall  be  appraised,  and  if  any 
package  shall  be  feond  to  contain  any  article  no^  described  in  the 
Hivoice,  as  if  such  package  or  invoice  be  made  up  with  intent,  by 
a  false  valuation  of  extension,  or  otherwise,  to  evade  or  defraud 
the  revenue,  the  same  shall  be  forfeited  ;  *'  (then  follows  a  repeal 
of  tbe  fifteenth  section  of  the  act  of  1823,  and  of  any  act  which 
ianposes  an  ad£tional  duty  or  penalty  of  fi^  per  cent,  upon  goods 
ap{»aised  above  their  bvoice  price  ;)  ^^  and  no  goods  liable  to  be 
inspected  or  appraised  as  aforesaid  shall  be  delivered  from  the  omn 
todf  of  the  officers  of  the  customs,  until  the  same  sbaU  have  been 
inspected  or  appraised,  or  until  the  packages  sent  to  be  inspected 
or  appraised  shall  be  found  correctly  and  fairly  invoiced  and  put  up, 
and  so  reported  to  the  collector  ;  provided, *'  &c«,  &c.,  &c. 

The  fourteenth  section  of  the  act  of  1833,  chapter  324  (4  Lit« 
ic  Brown's  ed.  593),  provided,  — 

'^  That  whenever,  iqKMi  the  opening  and  examination  of  any 
package  or  packages  of  imported  goods,  composed  wholly  or  in 
port  of  wool  or  cotton,  in  the  manner  provided  by  the  fourth  seo- 
lion  eS  the  act  for  tbe  more  efiectual  collection  of  the  impost  du* 
ties,  approved  on  [the J  28th  day  of  May,  1830,  the  said  goods 
dmfl  be  found  not  to  correspond  with  the  entrv  th^eof  at  the  cu»* 
torn-house ;  and  if  any  package  shall  be  found  to  contain  any  arti* 
cla  not  entered,  such  article  shall  be  forfeited  ;  or  if  the  package 
be  made  up  widi  intent  to  evade  or  defraud  tbe  revenue,  tl^  pack* 
age  shall  be  forfeited ;  and  so  much  of  the  said  section  as  pre- 
scribes a  forfeiture  of  goods  found  not  to  correspond  with  the 
thereof  be,  and  die  same  is,  hereby  repealed." 

On  the  7th  of  October,  1840,  Buckley  filed  his  claim,  and  on 


9UPBEMB  COUBT. 


Bsekley   «b   The   Uniud    8t«t««. 


the  IStb  of  December,  1843,  the  cause  came  on  for  trial.  Tn  the 
course  of  it,  the  counsel  for  the  ciannant  took  mse  excq>tioi»  10 
the  admissibility  of  certain  evidence  offisred  in  support  of  the  pros- 
ecution, which  may  be  stated  i»  follows. 

1.  The  first  exception  was  to  the  admissibility  of  Thomas  Stew- 
art to  prove  an  apprais^nent  of  the  goods  made  by  him  as  one  of 
^  official  appraisers  of  the  port ;  to  wMch  testimoi^  the  counsel 
for  the  claimant  objected,  that  the  appraisement  was  not  nunle  im 
presence  of  the  court  and  jury. 

2.  Was  to  the  admissibility  of  the  appraisement. 

S.  Was  to  the  adnussibili^  of  the  testimony  of  FeSx  A.  Him* 
tingdon,  an  importer  and  experienced  judge  of  goods,  to  prove 
what  was  the  value,  in  his  belief,  of  the  goods  m  the  British  nunrfeeC 
at  the  date  of  the  invoice  upon  which  they  were  entered  ;  die 
^und  of  the  objection  being,  that  the  appraisement  was  not  made 
in  the  presence  of  the  jiuy. 

4.  Was  to  the  admissibility  of  the  affidavits  of  Samud  Ross  mod 
A.  J.  Lewis,  who  had  appraised  the  goods  imder  an  appeal,  tafcea 
by  them  before  entering  on  the  performance  of  their  du^  ee  ap« 
praisers  undo*  the  appeal. 

5.  Thereupon  the  counsel  of  the  United  States  gave  in  evidoMe 
their  appraisement ;  and  to  this  the  claimant  excepted,  that  the  up* 
pnusement  had  not  been  made  in  presence  of  the  jury. 

6.  The  counsel  for  the  United  States  having  produced  the  in* 
voices  of  two  inqportations  —  one  into  Philadelphia,  and  the  other 
into  New  York  —  of  goods  exported  from  England  by  the  claimant^ 
whose  affidavit  was  in  each  case  annexed,  dated  23d  May,  1839^ 
and  12th  June,  1839,  the  counsel  for  the  claimant  excepted  to  the 
readme  of  these  two  affidavits. 

7.  Several  other  invoices,  affidavits,  and  entries  were  offered  oo 
the  part  of  the  United  States,  after  bdng  verified  in  the  same  tsaok* 
ner  as  those  mentioned  in  the  last  exception  ;  and  to  their  admi»> 
sion  in  evidence  the  counsel  for  the  claimant  excepted. 

8.  The  counsel  of  the  claimant  also  excepted  to  any  evidence 
bemg  given  of  certain  importations  made  by  the  ckiment  into  New 
York,  per  Republic  and  United  States,  in  which  cases  the  value  of 
the  goods  were  appraised  at  a  higher  value  than  the  invoices. 

9.  The  counsel  for  die  United  States  proved  that  the  claimsiit's 
factors  m  Philadelphia  had  re<^ived  goods  from  him  to  be  sold  for 
his  accoiait,  and  had  sold  the  same  at  [Hrioes  more,  by  one  hundred 
and  twenty  per  cent.,  than  the  prices  entered  tqpon  the  invoices  upon 
which  they  had  been*  entered  ;  and  to  the  admissibility  of  this  testi* 
mo^  the  counsel  for  the  claimant  excepted. 

*  The  evid^ice  bemg  closed  on  both  sides,  the  counsel  for  die 
United  States  prayed  certain  instructions,  and  the  court  proceeded 
to  chaise  the  jury.  The  two  following  appenr  to  be  the  passagaa 
to  which  the  counsel  for  the  claimant  excepted. 
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Tin  Umtel  States  tUege  tbu  the  apfiramnwnta  and  liie  aflMarits^ 
sad  the  &ct  of  Mr.  Baokley'a  acquaintaoce  with  the  difierent  fcnos 
of  oaths,  show  his  firaudtiieot  intent  in  this  iropartatton ;  -»  other  in* 
Toices  of  the  claimant,  are  also  given  in  evidence  to  show  the  same 
fraudulent  design.  Fraud  is  to  be  judged  of  by  various  circum- 
stances. If  this  were  the  odj  case,  the  presumption  mi^  be  that 
Aerft  was  a  nnstake ;  bot  the  United  States  have  presmted.  these 
mu-ioos  invoices  to  sbow  that  there  was  no  mislake*  They  have 
further  shown  the  appraisements  and  the  sales  of  these  other  unpoi^ 
tations  by  James  BuoUey  at  an  advance  from  one  hundred  and 
fiMurteen  to  one  bundf  ed  and  forty  per  cent,  in  the  invoice  •  Whereas 
ei|^it]F-five  per  cent,  advance  is  a  fair  profit  according  to  the  teoti^ 
moigr.  These  circumstances  go  to  show  intention;  because^ 
though  the  goods  may  be  under  invoiced,  yet,  unless  fraud  was 
intended,  the  under  valuation  will  not  woiic  a  forfuture*  The 
United  States  are  only  bound  in  the  first  instance  to  prove  to  the 
court  probaUe  cause.  I  have  no  difficulty  in  saying  that  the 
Uniled  Stales  have  abundantly  shown  probable  cause  ;  the  burden 
of  proof  is  hence  thrown  upcm  the  claimant. 

It  is  said,  that,  although  some  of  the  goods  were  undervalued, 
aome  were  not  so,  and  should  not  be  condemned.  The  law  is 
this  ;  if  in  any  particular  package  the  prices  of  some  of  them  are 
undervalued,  and  some  of  them  are  fair,  if  the  whole  package  has 
been  made  up  by  a  fiibe  valuation  with  intent  to  defraud  die 
revenue,  the  whole  is  forfeited.  The  same  is  the  case  with  an 
invoice.  Akhoi^h  it  may  be  composed  of  some  packages  faiiiy 
mode  up,  yet,  if  &e  whole  invoice  has  been  made  up  with  intent  to 
defraud^  the  whole  invoice  will  be  forfeited.  If  the  cost  of  the 
whole  invoice  offered  for  entry  is  made  up  with  intent  to  de» 
fraud,  the  whole  of  the  goods  contained  in  it  are  forfeited. 

The  first  question  fcnr  your  decision  then,  is,  whether  the  goods 
were  put  in  the  invoice  under  their  cost  or  value ;  if  so,  whether 
such  undervakiation  was  with  a  view  to  defraud  ;  if  this  were  so^ 
then  as  to  those  goods  there  can  be  no  difficulty;  whether  the 
other  goods  in  the  invoice  are  to  be  forfeited  laaat  depend  on  the 
intent  of  the  party  in  making  up  the  mvdce. 

1st.  And  thereupon,  the  counsel  for  the  claimant  did  except  to 
so  nmch  of  the  said  cfaaige  as  decided  upon  the  question  of  probable 
cause  as-  a  question  of  law,  taking  it  entirely  from  the  jury. 

2d.  And  to  so  much  of  the  said  charge  as  decided  that,  under  the 
paesent  information,  the  jury  should  not  be  restricted  m  their  con^ 
demnation  to  any  restricted  goods  which  they  found  undervalued ; 
but  find,  first,  either  the  whole  package,  or  seccmd,  the  invoke 
in  which  they  were  imported,  fmeited,  thou^  containing  other 
goods  correctly  vahied  ;  if  they  should  find  that  such  package  or 
invoice  had  been  made  up  with  intent  to  ddraud  the  revenue  of 
the  United  States. 
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And  fortsmuch  aa  the  eaccepdoos  afwesaid  do  not  appear  of 
record,  the  said  defendant  prayed  tbat  the  court  wDl  sign  and  seal 
this  his  bill  of  exceptions,  whidi  is  done  accordinghr. 

ARCHIBALD  RANDALL. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

Nine  exeeptions  were  taken,  upon  the  trial  of  this  cause,  to  the 
admissibilitj  of  the  testimony  which  was  offered  on  the  part  of  die 
United  Stat». 

The  first,  second,  third,  fourth,  and  fifth  are  objections  to  the  b- 
troduction  of  the  appraisements  which  were  made  of  the  goods  en- 
tered by  the  claimant,  to  the  mtroducdon  of  the  persons  who  made 
them,  to  the  affidavits  of  Ross  and  Lewis,  the  appraisers  upon  the 
ckinuoit's  appeal  from  the  official  valuation,  and  to  the  admissibtli^of 
an  experienced  judge  and  imports  of  goods,  who  was  put  upon  the 
stand,  to  prove  the  value  of  the  goods  in  the  En^isfa  market,  at  the 
date  of  the  invoice,  upon  which  they  were  entered.  The  objedkni 
in  each  instance  is,  that  the  appraisements  had  not  been  made  in 
the  presence  of  the  jury.  The  goods  were  subject  to  ad  vmlonm 
rates  of  duty.  The  collector,  having  cause  to  suspect  that  ihey 
were  invoiced  below  their  true  value  at  actual  cost,  with  an  inteat 
to  evade  or  defraud  the  revenue,  directed  them  to  be  ai^iraised  by 
the  official  appraisers.  From  their  valuation,  the  claimant  appeal- 
ed. Ross  and  Lewis  acted  as  appraisers  upon  the  appeal,  and 
made  their  estimate  of  the  value  or  cost  of  the  goods.  The 
originals  of  both  appraisements  were  returned  to  the  custom-hone. 
It  is  not  denied,  that  they  were  made  according  to  the  provisions 
of  the  acts  of  Congress.  They  were  so  made.  From  the  char- 
acter of  those  papers,  we  thmk  they  were  admissiUe.  They  are 
documents  or  public  writbgs,  not  judicial.  As  such  they  may  be 
used  as  evidence,  subject  to  the  rules  applicable  to  the  admis- 
sibiiity  of  such  writings  as  evidence.  The  ori^als  or  examined 
copies  were  admissible,  as  is  the  case  wherever  the  original  is  of 
a  public  nature.  They  are  within  the  reach  of  either  party  in  a  cause ; 
ehher  for  inspection  or  for  copies,  when  a  copy  is  waited  to  be 
used  as  evidence.  We  need  not  enumerate  the  classes  of  sudi 
-writings,  or  the  particular  kinds  of  them  which  from  analogy  have 
been  adjudicated  to  be  such,  as  both  may  be  found  in  any  of  the 
elementary  treatises  upon  evidence.  There  is  authority  (or  so  class- 
ing these  appraisements.  It  has  been  decided,  that  a  copy  of  an  of- 
ficial document,  containing  an  account  of  the  cargo  of  a  sliip^  made 
in  pursuance  of  an  act  of  parliament  by  an  officer  of  the  custooas 
and  lodged  there  as  an  official  document,  should  be  admitted  as 
proof  that  the  property  mentioned  in  it  was  put  on  board  of  a  ves- 
sel. So,  also,  the  copy  of  an  official  document  containing  ^ 
names,  capacities,  and  descriptions  of  passengers  on  board  a  vessel, 
made  in  pursuance  of  an  act  of  parliament,  has  been  received  as 
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froof  of  such  persons  bemg  on  board*  Hiohardson  «•  Mellkh,  1 
lyan  &  Moody,  68  ;  2  Bing.  229. 
In  this  mstance,  the  counsel  for  the  United  States  offered  die 
originals  of  the  appraisements,  at  the  same  time  introducing  the  per- 
sons bj  whom  they  were  made,  as  witnesses  to  authenticate  them* 
They  were  not  offered  as  conclusive  of  the  cost  or  value  of  the 
goods,  or  as  conckisive  that  an  attempt  had  been  made  to  enter 
them  with  an  intent  to  evade  or  defraud  the  revenue.  They  mi^it, 
with  other  evidence,  conduce  to  establish  those  facts,  and  there  is 
BO  doubt  they  were  in  part  used  for  such  a  purpose  in  this  case. 
But  the  primary  object  was  to  show  from  them,  with  other  tesd- 
mooy,  that  there  was  probable  cause  for  the  seizure,  that  a  oourse 
had  been  taken  by  the  collector  which  the  law  permitted,  and  that 
every  thing  had  been  done  to  give  to  the  claimant  the  opportunity 
of  establisUng  the  fairness  of  his  suspected  entry. '  What  we  have 
said  of  the  character  of  the  appraisements  is  equally  applicable  to 
the  objection  to  the  admissibility  of  the  affidavits  ot  Ross  and 
Lewis,  by  whom  the  goods  were  appraised  iipon  the  appeal. 
There  is  no  force,  then,  in  the  objection,  that  the  appraisemmits 
were  not  made  in  the  presence  of  the  jury.  We  have  thus  dia« 
posed  of  the  first  five  exceptions  to  the  admissibility  of  the  evidence, 
for  we  do  not  understand  that  any  objection  was  made  to  Stewart 
and  Hui^ngdon  as  witnesses  to  prove,  from  their  knowledge  of  the 
Talue  of  goods,  what  was  the  value  of  the  goods  in  question,  bit 
that  they  were  objected  to,  as  it  is  expressed  in  the  exception,  be* 
eause  the  appraisements  made  by  them  were  not  made  in  the  pres« 
eoce  of  the  jury.  As  experienced  judges  of  goods  and  of  their 
value,  they  were  certainly  good  witnesses  to  testify  what  in  their 
belief  was  the  value  of  the  goods  in  the  English  market,  at  the  dale 
o£  the  invoice  upon  which  ^e^  were  entered.  The  sixth,  seventh, 
and  eighth  exceptions  were  objections  to  the  admissibility  as  evidenoe 
of  other  invoices  of  other  importations  made  by  the  claimant,  to 
show  fraud  in  this  case.  Such  invoices  for  the  same  purpose  were 
decided  by  the  court  in  Wood's  case  (16  Pet.  369,  360)  to  be 
admissible.  It  is  not  necessary  to  repeat  what  was  then  said  upon 
the  subject.  The  ninth  excepticMi  is  an  objection  to  the  introduction 
of  any  evidence  to  show  that  the  factors  of  the  claimant  had  sokl 
goods  for  him  at  more  than  one  hundred  and  twenty  percent,  above 
the  invoice  prices.  We  know  that  the  prices  of  commodities 
fluctuate  from  many  causes,  and  that  enhanced  prices  can  of  them- 
sdves  be  no  proof  of  unfair  dealing,  or  of  an  entr^  having  been 
made  at  the  custom-house  upon  an  undervalued  mvoice.  But 
if  in  a  particular  business  testimony  can  be  found  to  establish  that  an 
iiiq>orter  has  received  prices  extravagantly  above  invoice  prices, 
such  as  others  engaged  m  the  same  trade,  at  the  same  time,  declare 
could  not  have  been  made  in  the  state  of  the  market  during  the 
time,  a  strong  presumpti<»  arises  that  unfair  means  have  been  used 
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to  produce  effects  oootrary  to  the  usual  resuks  of  oooteotporaiy  tr^to* 
Such  a  fact  may  well,  then,  be  coosidered  as  good  evideuce,  whon 
tbe  issue  in  a  case  is  fraud  or  no  fraud  in  the  imporlation  of  goods. 

The  exceptions  taken  to  the  evidence  having  neen  disposed  ot^ 
we  proceed  to  examine  such  as  were  taken  to  the  charge  of  the 
court.  The  first,  that  the  court  had  undertaken  to  determine  fixun 
the  evidence  that  there  was  probable  cause  for  the  seizure,  without 
submitting  it  to  the  jury,  was  abandoned  in  the  atgua^ent.  TbU 
court  had  ruled  in  Taylor  o.  The  United  States,  3  Howard,  211, 
that  the  judge,  and  not  the  jury,  was  to  determme  whether  there 
was  probable  cause,  so  as  to  tbrow  on  the  claimant  the  onu$  pmh 
hwidi  to  establish  the  fisumess  of  the  importation. 

The  second  exception  is  an  objection  to  so  much  of  the  chaise 
of  the  court  as  instructed  the  jury,  that,  under  the  pr^ent  informs* 
tion,  they  were  not  restricted  in  their  condemnation  to  such  goods 
as  they  niould  find  had  been  undervalued,  but  that  they  might  find 
either  the  whole  package  or  the  invoice  forfeited,  thou^  it  contain* 
ed  other  goods  correctly  valued,  if  they  were  of  the  opinion,  that 
such  package  or  mvoice  had  been  made  up  with  intent  to  defraud 
the  revenue  of  the  United  States. 

The  information  contained  four  counts.  The  first,  upon  the  six«^ 
tywsixth  section  of  the  act  of  1799,  to  which  the  exception  does  not 
apply.  The  second  and  third  counts  were  framed  upon  the  fourth 
sectK>n  of  the  act  of  1830,  ch.  147  ;  and  the  fourth  upon  the  four- 
teenth section  of  the  act  of  1832,  ch.  227.  The  objection  is  not 
meant  to  denv  the  liability  of  the  goods  to  forfeiture  in  a  case  made 
out  under  eitner  of  those  acts,  from  any  conflict  between  them,  or 
firom  either  bemg  a  repeal  of  the  other  m  any  particular,  so  as  to  ex- 
empt the  goods  from  condemnation.  But  die  exception  is  confined 
to  the  insi^ciency  of  the  averments  in  the  second,  third,  and  fourth 
counts  to  enforce  a  forfeiture.  The  language  of  the  counsel  in  ar^ 
ment  was,  that  the  second,  third,  and  fourtli  counts  of  the  information 
are  defective  on  account  of  the  uncertainty  and  generality  of  the 
averments  in  each  and  every  of  them,  and  that  the  judgment  ousht 
dierefore  to  be  reversed.  The  uncertainty  complained  of  is,  that 
there  is  not  in  either  of  the  three  counts  an  averment  of  the  sp^ 
cial  circumstances  of  the  examination  of  the  goods  aind  deiectioo 
of  the  fraud,  under  the  authority  of  the  collector.  In  support  of 
die  objection,  the  counsel  relied  chiefly  upon  this  court  having  said 
in  Wood's  case,  that  such  an  averment  was  necessary  to  enforce  t 
forfeiture  under  the  fourth  or  fourteenth  sections  of  the  acts  of  1 S30 
and  1832.  Pressed  as  it  was  with  other  areuments  in  support  of  the 
position,  the  preparation  of  this  opinion  has  been  delayed,  with 
the  view  of  giving  to  the  objection  die  most  deliberate  exaauAar 
tion.  Having  made  it,  by  a  close  scrutiny  of  all  the  acts  of  Cob<* 
pess  which  have  been  passed  to  prevent  firauds  upon  the  revenue ; 
by  a  comparison  of  what  has  been  the  practice  in  our  own  courts^ 
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upon  informatioDs  of  a  like  character  under  those  acts,  and  of 
iraat  have  been,  both  in  England  and  in  our  own  country,  declared 
to  be  essential  allegations  b  informations  for  offences  against  the  rer* 
enue  arising  from  foreign  trade,  we  have  concluded  that  the  language 
in  Wood's  case  is  stronger  than  it  should  have  been.  It  was  used  ar- 
gumentatively  to  show  that  the  sixty-sixth  section  of  the  act  of  1799 
had  not  been  repealed  by  the  fourth  and  fourteenth  sections  of  the 
acts  of  1890  and  1832  ;  and  it  was  assumed  m  the  argument,  that 
certain  allegations  were  proper  m  a  count  under  the  last  two  sec- 
tions, which  were  not  necessary  and  would  not  be  suitable  in  a  count 
under  the  sixty-sixtfi  section.  In  that  section,  goods  not  invoiced 
according  to  the  actual  cost  thereof  at  the  place  of  exportation, 
with  design  to  evade  the  duties,  are  subject  to  forfeiture.  They 
are  so,  whether  the  undervaluation  shall  be  discovered  after  they 
have  been  entered  and  passed  from  the  custom-house,  or  whether 
there  has  or  has  not  been  an  examination  of  them.  But  then,  un- 
der that  section,  only  such  of  the  goods  not  mvoiced  according  to 
actual  cost,  without  any  reference  to  the  contents  of  the  package  in 
which  they  may  be,  or  to  the  entire  mvoice  of  which  they  may  form 
a  part,  are  subject  to  forfeiture.  It  is  neither  necessary  nor  proper, 
then,  as  was  said  in  Wood's  case,  m  a  count  under  that  section,  to 
allege  the  circumstances  which  led  to  the  detection  of  the  fraud. 
But  it  is  said  that  previous  examination  and  a  consequent  appraise- 
ment must  be  made  under  the  fourth  section  of  the  act  of  1830,  and 
under  the  fourteenth  section  of  the  act  of  1832,  in  the  manner  direct- 
ed in  the  former ;  and  therefore  it  is  necessary,  in  a  count  under  either 
of  them,  to  aver  that  both  were  done.  That,  however,  is  only  one 
of  the  ways  which  the  collector  may  pursue,  under  existing  laws, 
for  the  purpose  of  securing  the  payment  of  lawful  duties,  by  de- 
tectmg  mtended  frauds  upon  the  revenue.  The  object  of  an  ex- 
amination by  packages,  under  the  fourth  section  of  the  act  of  1830, 
is  for  the  purpose  of  ascertaining  whether  or  not  either  of  the 
causes  mentioned  in  it  exist  to  make  it  the  duty  of  the  collector  to 
have  all  the  goods  in  the  same  entry  inspected  and  appraised,  but 
he  is  not  confined  to  one  package  out  of  every  invoice,  or  to  one 
out  of  every  twenty  packages  of  each  invoice.  He  may  examine 
a  **  greater  number"  of  packages  should  he  deem  it  necessary, 
extending  the  examination  to  every  package  in  the  invoice.  If,  be- 
fore that  course  has  been  taken,  die  collector  suspects  the  entry 
to  be  fraudulent  as  a  whole,  or  any  package  of  it  to  be  falsely 
charged,  he  can,  without  any  designation  of  particular  packages, 
have  all  the  goods  inspected  and  appraised.  Or,  in  making  an  ap- 
praisement under  the  seventh  and  eighth  sections  of  the  act  of  1832, 
ch.  227,  he  may  direct  it  to  be  done  with  reference  to  the  detection 
of  an  apprehended  fraud  of  any  kind  whatever,  as  well  as  to  those 
particulars  mentioned  in  the  fourth  and  fourteenth  sections  of  the  acts 
of  1830  and  1832,  which,  when  discovered  and  proved  to  the  satis- 
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fitctmi  of  a  July,  ^ttaehea  t  forfeiture  either  to  a  package  of  an  entry, 
or  to  the  entire  mvoice.  The  fourth  and  fourteenth  sections  direct 
the  collector  how  he  is  to  act  in  one  vnj  to  detect  frauds  upon  the 
revenue.  But  one  mode  of  prevention,  without  restrictive  terms, 
linuting  an  examination  and  appraisement  of  goods  to  that  mode, 
does  not  iropiv  that  odier  lawfid  means  shall  not  be  used  to  produce 
the  same  result.  If  the  frmids,  for  which  the  fourth  and  fourteendi 
secticRis  declare  there  shall  be  a  forfeiture,  shall  be  discovered,  in 
any  way  of  making  an  appraisement  differing  from  the  manner  of 
examining  goods  under  the  fourth  section  of  the  act  of  ISSO,  no 
one  can  be  found  to  say  that  the  forfeiture  would  not  attach,  widi* 
out  any  referoice  to  the  means  by  which  the  fraud  was  discover* 
ed.  It  follows,  then,  that  the  moide  of  making  an  examination  ii 
not  confined  to  that  mentioned  in  the  fourth  section  of  the  act  of 
1830,  and  that  the  averment  of  it  is  not  essential  in  a  count  under 
either  of  the  sections  of  the  law  i4>on  which  the  present  informa* 
tion  was  framed.  Without  such  an  averment,  a  count  imder  the 
fourth  Section  of  the  act  of  1830,  and  fourteenth  section  of  the  act 
of   1832,   statix^    time  and  place,   and  such  circumstances  or 

riculars  of  those  sections  that  a  correction  or  acquittal  mi|dit 
given  in  evidence  to  prevent  another  information  for  toe 
same  offence,  would  be  sufficient  to  prevent  the  judgment  (roiii 
being  arrested  upon  a  motion  for  that  purpose.  We  tfakdc 
there  was  no  error  in  the  court  having  instructed  the  jury,  that,  vat* 
der  the  information  in  this  case,  they  were  not  restricted  in  the 
condemnation  of  the  goods  to  any  entered  goods  \^ich  they  found 
undervalued,  but  that  they  might  find  either  the  whole  package  or 
the  invoice  forfeited,  thou^  containing  other  goods  correctly  val- 
ued, if  they  should  find  tfmt  such  package  or  invoice  had  been 
made  u^  with  intent  to  defraud  the  revenue  of  the  United  States* 
The  judgment  m  the  court  below  is  aflirmed. 


MicHiEL  Mxrssoif  Ain>  Gbobob  O,  Hall,  strmvivnfo  pastnsis  «f 
William  Noll,  Plaiictiffs,  t».  Willlajc  A.  Lakb. 

By  the  law  merchant,  when  a  demand  of  payment  is  made  upon  the  drawee  of  m 

foreign  bill  of  ezchance,  the  bill  itaelf  most  be  exhibited. 
Neither  the  statatea  of  Louisiaoa,  nor  the  deciMima  of  the  oonrta  of  thftt  State,  baiw% 

changed  the  law  in  this  respect. 
The  statutes  and  decisions  examined. 
I^  therefore,  the  notarial  protest  does  not  set  forth  the  ftet  that  the  b91  wm  pv^ 

sented  to  the  drawee^  it  cannot  be  read  in  eridence  to  the  jury. 
Even  if  the  laws  of  Louisiana,  where  the  (hrawee  resided,  had  made  this  change  in 

the  law  merchant,  it  would  not  afi^t  the  contract  in  tne  present  case,  whieb  ig 

a  suit  against  an  indorser  residing  in  MissisBippi,  where  the  contract  between 

him  and  all  subsequent  indorsees  was  made,  and  where  the  law  merchant  baa 

not  been  changed. 

This  case  came  up^  on  a  certificate  of  division  b  opinioD,  from 
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the  Circmt  Coivt  of  the  United  States  for  the  fiautfaem  Distriol 
of  Mississippi. 

The  questioii  which  was  certified  t»  this  coiot  will  be  found  at 
the  coiuJusioQ  of  the  following  statement. 

Lake  was  sued  as  indofser  of  the  foDowiag  UU  of  ezdMnge  :— 


Vickibwrg^  I7th  D$cmb§r^  1806. 
E^nhangft  for  $6,133  A- 

Twelve'  months  after  first  day  of  February^  1837|  of  this  first 
of  exchange  Tseoood  of  the  same  teaor  and  date  unpaid),  pay 
to  the  onbr  ol  E.  H.  &  J.  H.  Crump  six  thousand  one  hundrea 
and  thirty-three  doUars,  Taliae  received,  and  charge  the  same  to  ac- 
eomA  of  ST££L£,  JENKINS,  k  Co. 

To  KlEKMAN,  ROSSCR,  &  Co., 

JV*ew  OrUani. 

Indoised :  R.  H.  fc  J.  H.  CRUMP, 

W.  A.  LAKE. 

Kirhnan,  Rosser,  k  Co.,  New  Orleans,  3d  February,  1838>— 
protested  for  non-payment.         A.  MAZtjREAU,  Jrot.  Pub. 

It  being  admitted,  that  Vicksburg,  where  said  bill  bore  date^ 
was  m  the  State  of  Mississippi,  and  New  Orleans  in  the  State  of 
Lomsiana,  the  plaintiffs  dien  ofifered  to  read  in  evidence  to  the 
JBiy^  the  protest  of  said  bill  of  exchai^e ;  which  protest,  thus 
offered  to  be  read,  is  in  the  words  and  figures  following^  to  wit :  -^ 

CirtTED  States  op  America,  8tat$  of  Lomriana :  — 

By  this  public  instrument,  protest,  be  it  knows,  that  on  this 
third  day  ot  February,  in  the  year  one  thousand  eight  himdred  and 
thirty-eight,  at  the  request  of  the  Union  Bank  of  Louisiana,  holder 
of  the  original  draft,  whereof  a  true  copy  is  on  the  reverse  hereof 
wrteen,  I,  Adolphe  MasEureau,  a  notary  public  in  and  for  the  ci^ 
and  parish  of  New  Orleans,  State  of  Loiasiaaa  aforesaid,  dvif 
commissioned  and  sworn,  demanded  payment  of  said  draft,  at  the 
counting-house  of  the  acceptors  thereof,  and  was  answered  by 
Mr.  Kirkman  that  the  same  could  not  be  paid. 

Whereimon  I,  the  said  notary,  at  the  request  aforesaid,  did  pro- 
test, and  by  these  presents  do  publicly  and  solemnly  protest,  as 
veil  against  the  drawer  or  maker  of  the  said  draft,  as  against  aE 
others  whom  it  doth  or  may  concern,  for  all  exchange,  re-exchange, 
damages,  costs,  charges,  and  interests,  suffered  or  to  be  sufiered 
fior  want  of  payment  of  Uie  said  draft. 

Thus  done  and  protested,  in  the  presence  of  Jdm  Cragg  and 
Henry  Frain,  witnesses. 

In  testimony  whereof, .  I  grant  these  pvesttits  under  say  sig- 
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P      ^     nature,  and  the  inqpress  of  my  seal  of  office,  at  the  ci^ 
'*  '     '^     of  New  Orleans,  on  the  day  and  year  first  herein  written. 

A.  MAZUREAU,  Mtary  Public. 

The  copy  of  the  said  bill  of  exchange,  referred  to  m  said  pro- 
test, on  the  reverse  side  thereof  written,  b  in  the  words  and  figures 
following,  to  wit :  — 

Vickiiwrgj  17tfc  Decemter,  1836. 
Exchange  for  $  6,133  ft. 

Twelve  mondis  after  the  first  day  of  February,  1837,  of  this 
first  of  exchange  (second  of  same  tenor  and  date  unpaid),  pay 
to  the  order  of  R.  H.  &  J.  H.  Crtmip  six  thousand  one  hundred 
and  thirty-three  dollars,  value  received,  and  charge  the  same  to  ac- 
count of  STEELE,  JENKINS,  &  Co. 

To  KlEKMAir,  ROSSBK,  &  Co., 

JV*ew  Orkan9. 

Indorsed :  R.  H.  &  J.  H.  CRUMP, 

W.  A.  LAKE, 

Wm.  Noll  &  Co.,  in  liquidation. 

But  the  defendant  objected  to  said  protest,  and  the  copy  of  the 
bill  on  the  reverse  side  thereof  written  being  read  in  evidence  to 
the  jury,  on  the  ground  that  it  was  not  stated  in  said  protest  that 
the  notary  presented  said  bill  of  exchange  to  the  acceptors,  or  either 
of  them,  or  had  it  in  his  possession  when  he  demanded  payment 
of  the  same. 

And  that  for  this  alleged  defect,  which  it  was  msisted  could  not 
be  supplied  by  other  proof,  the  said  protest  was  invalid  and  void 
upon  Its  face,  and  could  not  be  received  as  evidence  of  a  l^al 
presentment  of  the  bill  for  payment,  or  of  the  dishonor  of  the  biU. 
And,  thereupon,  on  the  question  whether  the  said  protest  could  be 
read  to  the  jur^,  as  evidence  of  a  legal  presentment  of  the  bill  for 
pajrment,  or  of  the  dishonor  of  said  bill,  the  judges  were  opposed 
m  opinion.  Which  is  ordered  to  be  certified  to  the  Supreme 
Court  of  the  United  States  for  their  decision. 

J.  McKINLEY.  [L.  s.] 
J.  GHOLSON.     [L.  s.] 

The  cause  was  argued  by  Mr.  Bartany  for  the  plaintifi^,  and 
Mr.  Ma$on  (Attorney-General),  for  the  defendant. 

Mr.  Bart  any  for  plaintiffs. 

On  the  trial  of  this  cause,  and  after  the  original  bill  of  exchange, 
upon  which  the  suit  was  brought,  had  been  read  to  the  jury,  the 
plaintiff  offered  in  evidence  the  protest  thereof,  and  the  following 
la  a  copy  of  the  material  part^  thereof,  to  wit :  — 


r 
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^*  Unitjed  States  of  America,  State  of  Louisiana : -^ 

^^  By  this  public  instrument  of  protest,  be  it  known,  that  on  this 
Sd  day  of  February,  1838,  at  the  request  of  the  Union  Bank  of 
Louisiana,  holder  of  the  original  draft,  whereof  a  true  copy  is  on 
the  reverse  hereof  written,  I,  Adolphe  Mazureau,  a  notary  public 
in  and  for  the  city  of  New  Orleans,  State  of  Louisiana  aforesaid, 
duly  commissioned  and  sworn,  demanded  payment  of  said  draft  at 
the  counting-house  of  the  acceptors  thereof,  and  was  answered  by 
Mr.  Kirkman  (one  of  the  firm),  that  the  same  could  not  be  paid." 

The  -counsel  of  the  parties  to  this  suit  do  not  differ  at  aU  as  to 
the  duty  of  a  notary,  when  making  a  personal  demand  of  the  pay*- 
moot  of  negotiable  paper  {urior  to  the  protest  thereof.  We  concur 
in  opinion,  that  he  must  have  the  note  or  bill  with  him,  and  should 
present  it  for  payment,  tic. ;  and  the  only  difference  which  arises 
is,  as  to  the  species  of  evidence  which  is  bdispensable  to  prove 
the  fact  of  presentment.  Must  the  term  itself  be  used  in  the  pro^ 
test,  end  will  no  form  of  words  therein  supply  its  place  ?  This  is 
the  position  assumed  for  the  defendant ;  and,  this  being  contro* 
▼erted,  the  issue  is  made  which  is  now  to  be  disposed  of. 

A  number  of  authorities  have  been  cited  by  die  learned  counsel 
for  the  defendant,  which,  though  certainly  applicable  to  the  duties 
to  be  performed  by  a  notary  ante  protest,  are  believed  not  to  decide 
the  question  raised  here  ;  nor,  if  they  did,  can  it  be  conceded  that 
they  would  be  conclusive,  upon  a  matter  specially  pertaining  to 
Louisiana's  jurisprudence. 

The  stress  of  the  argument  in  the  learned  counsers  brief  is,  that 
in  all  cases  the  fact  of  presentment  must  appear,  in  verbo^  upon 
the  face  of  the  protest ;  and  this  is  assuredly  not  so.  For  exarn*^ 
pie :  if  a  note  or  bill  should  be  payable  at  a  particular  place,  and 
the  notary  takes  it  thither  at  maturity,  and  there  should  be  no  one 
there  to  whom  to  present  it,  or  of  whom  to  demand  payment,  the 
law  dispenses  the  party  with  making  either,  and  the  notary,  of 
course,  from  certifymg  either,  for  nulius  eogitur  ad  vana.  So  in 
the  case  of  a  lost  note  ;  a  valid  protest  could  be  made  thereof 
without  its  production,  if  an  adequate  indemnity  was  tendered  to 
protect  the  party  from  all  future  liability,  or  to  reimburse  him  for 
any  payments  he  should  be  constrained  to  make.  In  these  and 
janalogous  cases,  it  could  hardly  be  insisted,  either  that  the  law  re- 
quired the  notary  to  certify  to  a  presentment  which  was  never 
made,  and  the  Mure  whereof  the  law  excuses  ;  or,  that  the  pro- 
test  would  be  mvdid  without  it.  One  of  the  most  important  ol  the 
cases  cited  adversely  is  a  strong  authority  to  establish  this.  It  is 
the  case  of  Freeman  et  al.  v.  Boynton,  7  Mass.  R.  483.  The 
court  there,  after  affirming  the  necessi^  of  having  the  note  or  biH 
present  when  the  demand  is  made,  says  :  •*— 

"  This  rule  may  admit  of  exceptions, — as  where  the  security 
may  be  lost ;   in  which  case  a  tender  of  sufficient  indemni^  wouM 

VOL.  IV.  34  w 


266  SUPREME    COURT. 

Masson  et  al.  v.  Lake. 

make  the  demand  valid,  without  producing  the  security.  And 
where,  from  the  usual  course  of  business,  of  which  the  parties  are 
conversant,  the  security  may  be  lodged  in  some  bank,  whose  officers 
shall  demand  payment,  and  give  notice  to  the  indorser,  according 
to  the  custom  ot  such  banks,  —  the  stcurity  twt  being  presented  of 
the  time  of  the  demandy  but  the  parties  being  presumed  to  know 
where  it  may  befound.^^  Here,  again,  presentments  are  dispensed 
with,  in  cases  where  protests  are  authorized  ;  and  surely  these 
protests  must  dispense  with  averments  which  would  not  be  true. 

The  forms  of  protest  vary  in  different  countries.  They  vary  in 
different  States.  They  vary  in  the  same  State.  They  must 
necessarily  adapt  themselves  to  the  true  circumstances  attendant 
upon  the  dishonor  of  bills  and  notes. 

The  acts  of  public  officers  are  favored  to  the  extent  that  they 
are  presumed  to  know  their  duty,  and  to  do  their  duty,  unless  the 
contrary  appears.  A  notary  has  no  right  "  to  demand  pajrment," 
in  the  absence  of  the  security  which  attests  the  party's  IiaUKty,  or 
without  its  presentment ;  and  of  course  he  is  presumed  to  know 
that  he  cannot  do  it.  Where,  then,  notaries  "  demand  payment," 
they  have  a  right  to  the  presumption  that  the  demand  followed  the 
presentation.  A  contrary  doctrine  casts  the  presumption  against 
the  officer,  and  arraigns  Mm,  by  implication,  for  a  breach  of  duty ; 
and  that,  too,  in  the  absence  ot  an  interest  or  a  motive.  Hence, 
therefore,  a  "  demand  of  payment,"  in  the  absence  of  other  words, 
far  from  implying  an  actual  presentment,  would  imply  that  there 
was  none.  It  is  believed  that  no  principle,  nor  usage,  nor  even 
precedent,  gives  the  sanction  of  its  authority  to  accusatory  implica- 
tions like  these. 

If  the  protest  had  averred,  that  "  payment  was  duly  demanded," 
surely  that  would  have  implied  that  the  demand  was  made  upon 
presentment ;  and  if  so,  is  it  to  be  implied  that  the  demand  alleged 
m  this  protest  was  otherwise  than  duly  made  ?  If  a  protest  states 
the  substance  of  what  is  required  to  be  done,  it  is  all  that  is  needed. 
No  form  of  words  is  sacramental ;  protests  have  been  holden 
good,  though  they  stated  that  the  demand  was  made  "  at  the  ma- 
turity "  of  the  bill  or  note  ;  or  *'  at  the  time  they  were  due,"  in 
lieu  of  the  usual  mode  of  stating  the  precise  day,  month,  and  year 
when  the  demand  was  made.  So,  notaries  must  make  their  de* 
mand  within  certain  hours  of  the  days  when  the  bills  or  notes  ma- 
ture. Demands  made  in  unseasonable  hours  would  be  of  no  avail. 
Nevertheless,  protests  but  rarely  enter  into  such  details,  but  the 
thing  itself — tne  presentation  —  is  as  much  required  to  be  made 
within  the  prescribed  hours,  as  it  is  required  to  be  made  at  all. 
Whjr,  then,  is  more  speciality  of  statement  needed  about  the  exact 
performance  of  one  duty  than  the  other  ?  Why,  if  the  demand  of 
payment  implies  that  it  was  made  in  due  tune,  may  it  not  imply 
that  it  was  made  after  due  presentation  ? 
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But  the  protest  ad  hoc  was  made  in  Louisiana.  If  good  there, 
it  must  be  good  elsewhere.  Comanercial  usages,  however  ancient, 
however  prevalent,  and  however  reasonable,  cannot  confront  her 
statute  and  annul  them,  nor  reverse  her  courts'  judgments  which 
settle  tbeir  meaning.  Most  disastrous  would  be  the  results  were  it 
odierwise  ;  for  notarial  offices  in  the  large  cities  have  their  printed 
forms  of  protests,  which  they  use  in  all  cases  in  like  conjunctures, 
and  which  have  been  in  use  tor  years,  and  are  in  daily  use ;  and  in 
heavy  business  offices  (like  that  of  Mazureau's) ,  there  are  some- 
times from  twenty  to  a  hundred  protests  made  in  a  single  day,  in 
bdalf  of  the  banks  ;  and  hence  there  are  vast  and  incalculable  m- 
terests  dependent  upon  the  validity  of  these  protests,  and  it  would 
be  an  intolerable  grievance  to  dealers  in  commercial  paper,  if, 
while  these  protests  bound  mdorsers  in  Louisiana,  they  releiuted 
them  elsewhere. 

A  rapid  synopsis  of  the  statute  and  decisions  of  the  Supreme 
Court  of  Louisiana  wiU  settle  the  law  of  protests  specially  appli- 
cable to  the  case  at  bar. 

The  act  of  the  Louisiana  General  Assembly,  of  March  13th, 
1827,  section  1,  provides  :  —  ^^  That  all  notaries,  or  persons  acting 
as  such,  are  aut}x>rized  in  their  protests  of  bills  of  exchange, 
promissory  notes,  or  orders  for  the  payment  of  money,  to  make 
moitioQ"  (not  of  the  presentment,  but)  ^^  of  the  demand  made 
upon  the  drawer,  acceptor,  or  person,  on  whom  such  order  or  bill 
m  exchange  is  drawn  or  given ;  and  of  the  manner  and  circum- 
stances "  (not  of  such  presentment,  but)  *^  of  such  demand ;  and 
iriienever  they  shall  have  so  done,  a  certified  copy  of  such  protest, 
fcc,  shall  be  evidence  of  all  the  matters  therein  stated." 

In  the  case  of  the  Louisiana  Ins.  Co.  v.  Shaumbure,  2  Mar., 
N.  S.,  511,  it  was  decided  that  a  notary's  certificate  of  demandof 
paionent  and  protest  may  be  contradicted  by  other  evidence.  If 
It  might,  evidence  might  be  marshalled  to  rebut  that  contradiction, 
and  even  supply,  by  parol,  omissions  excepted  to  ;  and  if  this  were 
80,  the  objection  to  the  protest  at  bar  should  not  have  been  to  its 
admissibihty,  but  to  its  effect,  &c.  And  this  would  accord  with 
the  decision  of  Allain  o.  Whittakeret  al.,  5  N.  S.  513,  which 
declares  that  ^^  the  uniform  practice  m  this  State  has  been  to  re- 
ceive the  protests  of  notaries  as  evidence  of  the  demand  on  the 
maker  of  a  note  or  acceptor  of  a  bill  of  exchange." 

In  the  case  of  Gale  v.  Kemper's  Heirs,  10  Louisiana  Rep.  208, 
the  court  says,  -^  ^^  The  note  was  made  payable  at  the  office  of  dis- 
count and  deposit  of  the  Bank  of  the  United  States,  in  the  city 
of  New  Orleans,  and  the  protest  states,  that  "  (not  the  presenta- 
tion, &c.,  but)  ^^  the  demand  was  made  there  of  the  proper  officer. 
When  a  note  is  payable  at  a  particular  place,  a  personal  demand  on 
the  drawer  or  maker  cannot  be  made,  and  is  not  always  required. 
It  suffices  to  have  been  made  of  any  persons  there." 
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In  the  case  of  Thatcher  v.  Goff,  13  Lonbmna  Rep.  S6d,  th6 
court  gave  a  striking  instance  of  its  liberality  of  interpretation  when 
construbg  the  language  of  protests.  It  decided  that,  where  certam 
notes,  payable  at  the  Branch  of  the  United  States  Bank  at  Natch- 
ez, are  protested  by  a  notary  residing  in  Natchez,  who  states 
in  his  protest  that  ha  demanded  payment  at  the  United  States  Bank, 
it  wiU  be  considered  as  meaning  the  Branch  at  Natchez,  and  not  the 
principal  Bank  of  Philadelphia ;  thus  supplying,  by  intendaieoti 
the  important  words,  ^*  Bank  at  Natchez,^'  which  the  notary  had 
Omitted  in  his  protests 

The  learned  counsel  has  cited  the  case  of  Warren  v.  Briscoe,  121 
Louisiana  Rep.  472  ;  but  it  is  believed  to  be  clearly  distinguishabky 
from  the  case  at  bar.  There  the  note  was  ^^  payable  at  t^  Plant- 
ers' Bank  of  Mississippi  at  Natchez,"  and  the  protest  stated  that 
^'  he  went  to  the  Planters'  Bank,  Natchez,  and  was  informed  by 
the  teller,  there  were  no  funds  in  the  bank  for  the  payment  of  said 
note  ;  wherefore  he  protested,"  &c.  Not  only  is  no  presentment 
stated,  but  there  are  no  words  from  which  it  b  to  be  implied,  for  no 
demand  is  stated  to  have  been  made  ;  and  though  it  be  inferable  that 
there  was  some  note  of  the  party  which  the  bank  had  no  funds  to 
take  up,  yet  non  constat  that  it  was  the  note  in  question,  unless  the 
same  had  been  exhibited  to  the  teller.  But  this  case  was  fully  re- 
viewed in  the  next  case  to  be  cited,  which  it  is  respectfully  su^ 
gested  is  decisive  of  the  validity  of  the  protest  in  cmestion. 

The  case  referred  to  is  that  of  Nott's  Executor©.  Beard,  16  Lou- 
isiana Rep.  S08.  The  protest  passed  upon  was  from  the  identical 
notarial  office  which  made  the  one  in  the  case  at  bar.  It  is  coached 
in  the  like  language,  thus  :  —  '^  I  demanded  payment  of  said  draft  at 
the  counting-house  of  the  acceptors  thereof,  and  was  answered  by 
Mr.  Burnett,  one  of  said  firm,  that  the  same  could  not  be  paid." 
It  is  to  every  extent  the  very  case  at  bar  ;  it  decides  emphatically^ 
that,  under  the  laws  of  Louisiana,  the  word  prtHntmerU  is  unne- 
cessary in  notarial  protests  ;  that  the  word  demand  implies  the  pre- 
sentment, and  is  alt*sufficient. 

Mr.  Mason  (Attorney-General),  for  the  defendant. 

This  is  an  action  brought  by  the  plaintifis  asainst  the  defendai^ 
as  indorser  of  a  foreign  bill  of  exchange.  The  question  raised  b 
the  Circuit  Court,  and  upon  which  the  judges  divided  m  opmion^ 
was  whether  the  protest  offered  in  evidence  showed  upon  its  face 
Aat  a  presentment  to  the  drawees  of  the  bill,  and  a  demand  of 
payment,  had  been  made.  The  protest  does  not  state  that  the  bill 
was  presented  to  the  drawees  and  pajrment  demanded,  but  simply 
that  the  notary  demanded  pa3rment  of  the  biU,  without  alleging  that 
he  presented  it,  or  that  he  had  it  with  him  and  exhibited  it  at  the 
time  he  made  the  demand.  We  maintain  that,  by  the  settled  prin- 
ciples of  the  commercial  law,  the  protest  of  a  foreign  bill  must 
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show,  that  at  die  time  the  notary  demanded  payment  he  had  the 
bill  with  him,  ready  to  deliver  in  case  it  should  be  paid  ;  this  is 
generally  done  by  statii^  that  he  presented  or  exhibited  the  bilL 
it  does  not  necessarily  follow,  from  a  mere  statement  that  he  de* 
manded  payment  of  the  bill,  that  he  had  the  bill  with  him,  and 
presented  it  or  exhibited  it  to  the  drawees  or  acceptor,  because  he 
could  demand  payment  of  the  bill  without  actually  having  it  with 
him.  To  present  a  bill  for  payment  is  to  exhibit  or  show  the  bill 
itself  to  the  drawer  or  acceptor ;  to  demand  payment  of  a  biU  is  to 
reouest  its  payment ;  and  this  request  may  be  made  whether  the 
bill  be  present  or  not.  A  presentment  ex  vi  termini  imports  that 
the  bill  itself  was  shown  to  the  acceptor.  A  mere  demand  of 
payment  does  not  necessarily  import  that  the  bill  was  shown  and 
ediibited  to  the  acceptor  at  the  time  the  demand  was  made. 

It  is  essential,  to  constitute  a  legal  demand  of  payment  of  a  bill 
or  note,  that  it  should  be  presented  to  the  acceptor  at  the  time  the 
demand  is  made,  or,  in  other  words,  that  the  person  who  makes 
the  demand  should  have  the  bill  with  him.  In  Hansard  v.  Robin- 
son, 7  Bam.  &  Cressw.  90,  14  Eng.  Com.  Law  Rep.  20,  the 
Court  of  the  King's  Bench  decided  that  the  holder  of  a  bill  of  exr 
change  cannot  insist  on  payment  without  producing  and  offering  to 
deliver  up  the  bill.  The  same  principle  is  asserted  in  Freeman  v» 
BojmtOD,  7  Mass.  Rep.  483,  and  other  authorities.  Vide  ChitQr 
OD  Bills,  edit,  of  1836, 385,  et  aeq, ;  12  Louisiana  Rep.  473. 

The  contract  of  an  indorser  is  conditional ;  he  promises  that  the 
bill  shall  be  paid  if  it  is  duly  presented  for  payment,  or  if  not  paid 
upon  presentment,  and  notice  of  its  non-payment  be  given  to  him, 
that  he  will  pay  it.  These  constitute  conditions  precedent  to  a  right 
of  recovery  against  him.  Chitty  on  Bills,  edit,  of  1836, 385.  Aoid 
bebg  conditions  precedent,  the  proof  must  be  clear  and  explicit  to 
chtrge  him.  20  Johns.  Rep.  381.  In  the  last  case,  the  Supreme 
Court  of  New  York  say  :  —  "  The  question  is  not  what  inference 
the  jury  might  draw  fi^m  the  evidence,  but  what  testimony  does 
the  law  require  in  such  case.  We  have  seen  that  this  is  a  condi- 
tion precedent,  and  strict  proof  is  required.  The  law  has  allowed 
the  indorser  this  protection  ;  nothing  short  of  clear  proof  of  no- 
tice shaD  subject  him  to  liability.  The  reason  and  justice  of  re- 
quiring clear  proof  against  a  surety  will  not  be  doubted.  It  is  im- 
posing no  hardship  on  the  party,"  &c.  In  that  case,  the  proof 
was,  that  notice  was  left  at  the  office  of  the  defendant,  or  at  the 
post-office.  In  the  one  case  the  notice  would  have  been  sufficient, 
m  the  other  it  would  not ;  and  as  the  proof  did  not  affirmatively 
and  clearly  show  that  it  was  left  at  the  office  of  the  defendant,  it 
was  held  msufficient.  So  here,  if  the  bill  was  present,  and  shown 
to  the  acceptor  when  the  demand  was  made,  it  was  sufficient  to 
charge  the  mdorser  ;  if  it  were  not  present,  and  ready  to  be  de- 
livered up  when  payment  of  it  was  demanded,  it  was  not  sufficient ; 

w* 
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and  as  the  evidence  (that  b,  the  protest)  dote  not  show  it  was 

f)resented  or  exhibited  when  the  demand  was  made,  it  necessarily 
bllows  that  the  proof  was  insufficient  to  charge  the  indorser  ;  b^ 
tmuse,  as  before  shown,  the  statement  in  the  protesti  that  he  d^ 
manded  payment  of  the  bill,  does  not  of  itself  import  ex  vi  Urndm 
Umi  he  had  the  bill  with  him  when  such  demand  was  made.  The 
refusal  to  pay  in  this  case,  when  payment  was  demanded,  may  hare 
been  predicated  upc»i  the  fact,  that  the  notary  did  not  have  the  bill. 
Every  fact  stated  hy  the  notary  m  this  protest  may  be  true,  and  y^ 
tio  dtshoncM'  of  the  bill  have  occurred  on  which  to  charge  the  is> 
dorser.  The  protest  must  show  every  act  to  have  been  done  that 
Is  necessary  to  charge  the  indorser,  and  can  leave  nothing  to  infef* 
ence  or  intendment.  If  every  fact  stated  in  this  protest  mi^t  be 
true,  and  the  bill  itself  never  have  been  exhibited  or  shown  for  pay* 
ment,  the  proof  is  insufficient. 

In  suits  against  indorsers  of  foreign  bills  of  exchai^,  the  only 
legal  evidence  to  prove  the  presentment  of  the  bill  and  demand  ci 
payment  is  the  protest.  In  regard  to  the  drawer,  if  he  bad  no 
funds  in  the  hands  of  the  drawee  no  protest  is  necessary,  and  an 
explicit  promise  to  pay  by  an  indorser  may  waive  the  necessity  of 
a  protest ;  but  without  such  express  waiver,  a  protest  is  the  only 
evidence  of  presentment  and  demand  known  to  tne  law*  ^^  When- 
ever," says  the  law  (Chitpr  on  Bills,  edit,  of  1836,  48d  ei  tef .), 
*' notice  of  non-pajrment  of  a  foreign  bill  is  necessary,  a  protest 
tnust  also  be  maae,  which,  though  on  first  view  it  might  be  consid- 
ered mere  matter  of  form,  is,  by  the  custom  of  merchants,  indispen- 
sably necessary,  and  cannot  be  supplied  by  witnesses  or  the  oadi 
of  the  partjT,  or  in  any  other  way ;  and  it  is  said  is  part  of  the  con* 
stitution  of  a  foreign  bill  of  exchange,  because  it  is  the  solemn 
declaration  of  a  notary,  who  is  a  public  officer  recogniaed  in  all 
]parts  of  Europe,  that  a  due  presentment  and  dishonor  has  tak«i 
place,  and  all  countries  give  credence  to  his  certificate  of  the  facts 
stated."  To  the  same  point  are  the  foUo^g  cases  : —  10  Mass. 
R.  1  ;  12  Pick.  484  ;  4  Har.  &  Johns.  64,  61  ;  4  Warfi.  C.  C. 
R.  468. 

To  make  the  protest  evidence  of  presentment  and  dishonor,  it 
must  then  show  on  its  face  the  solemn  declaration  of  the  notary, 
that  a  due  presentment  of  the  biU  and  its  dishonor  has  taken  {Jace, 
and  to  constitute  such  due  presentment  and  dishonor,  it  has  been 
shown  that  a  presentation  or  exhibition  of  the  bill  itself  to  the  ac^ 
ceptor,  and  a  demand  of  pa}rment,  is  necessary.  And  to  establi^ 
a  legal  presentment,  the  bill  must  accompany  the  demand.  The 
evidence  must  affirmatively  show  that  fact,  and  as  the  protest  m 
case  of  a  foreign  bill  is  the  only  evidence  admissible  to  prove  it,  it 
must  show  that  the  bill  accompanied  the  demand,  by  stating  that  it 
was  presented,  &c.,  or  other  equivalent  words.  This  is  expreMhr 
stated  by  Mr.  Chitty  (Chitty  on  Bills,  edit,  of  1836,  492).     Bte 
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MJ5,  -^  ^^  Whoi  ibe  drawee,  &Cm  refuses  to  pay  the  bill,  the  bolder 
sboold  cause  it  to  be  protested.  For  tbis  purpose,  be  should  carrj 
the  bill  to  a  notary,  wbo  is  to  present  it  agam  to  the  drawee  and 
demand  pajment^"  &c.  If  the  drawee  again  refuse  to  pay,  the 
notary  is  diereupon  to  make  a  minute,  &c.  The  next  step  is  to 
draw  up  the  protest,  which  is  a  formal  declaration,  on  production 
of  the  Inll  itself,  &c.,  ^^  that  it  has  been  presented  for  payment  and 
pa3rnieQt  refused,"  &c. 

In  countries  governed  b^  the  commercial  law,  the  form  of  the 
prolyl  shows  that  the  bill  itself  must  be  stated  to  have  been  pre- 
sented in  the  protrat,  as  well  as  the  demand  of  payment.  The 
form  runs  thus  :  ^—  ^^  On  this  day,  the  1st,  &c.,  at  the  request  of 
A.  B.,  bearer  of  the  original  bill  of  exchange,  whereof  a  true  cony 
is  on  the  other  side  written,  I,  B.  C,  notary,  &e.,  did  exhibit  toe 
said  bill,"  &c.,  &c.  The  demand  of  paym^t  and  refusal  is  then 
stated,  vide  form.     ChiUy  on  BHls,  edit,  of  1836,  496,  497. 

If  it  be  necessary  to  exhibit  the  bill  at  the  time  payment  of  it  as 
demanded,  it  woidd  seem  necessary  to  prove  it ;  and  if  it  be  neces- 
sary to  prove  it,  the  protest,  which  is  tiie  instrument  of  proof,  must 
not  only  show  a  demand  of  payment,  but  a  presentation  of  the  bill 
itself  at  the  time  the  demana  was  made.  And  in  conformity  with 
these  principles,  the  Siq)reme  Court  of  Louisiana  held,  in  the  case 
of  Warren  v.  Briscoe,  12  Louisiana  Rep.  472,  the  protest  must 
diow  that  the  bill  itself  was  presented,  &c. 

This  case,  it  is  true,  has  m  effect  been  overruled  by  the  case  of 
Nott's  Executor  «.  Beard,  16  Louisiana  R.  308,  although  the  court 
endeavoured  to  reconcile  the  two  cases.  The  last  case,  it  is  sub- 
mitted, is  irreconcilable  with  the  principle  and  the  acyudicated  cases 
hereinbefore  cited.  It  substitutes  inference  or  presumption  for 
fiun,  and  decides  the  point  mainly  on  the  ground  that  the  notary  is 
a  public  officer,  and  must  be  presumed  to  have  done  his  duty.  It 
iDtroduces  a  new  rule,  unknown  to  the  commercial  law,  and  sub- 
stitutes inference  of  a  fact,  the  existence  of  which  the  law  required 
should  be  ^lown  by  express  proof ;  and,  moreover,  it  assumes  to 
raise  the  presumption  from  the  statement  of  a  fact  (to  wit,  de- 
mand), which  by  no  means  neeessarily  imports  that  the  bill  was 
presented  viben  such  demand  was  made.  The  case  is,  as  we  will 
endeavour  to  ^w,  inconsistent  not  Only  with  the  previous  case  in 
die  same  court  in  12  Louisiana  Rep.,  but  with  principle. 

The  court  (p.  312)  admit  the  law  to  be,  that  the  person  making 
the  demand  must  have  the  bill  with  him  ;  but,  say  they,  ^^  It  does 
not  follow  as  a  consequence,  because  both  words  are  not  used  in 
the  protest,  that  he  had  not  the  bill  with  him."  By  '^both 
words,"  we  understand  the  court  to  mean  the  words  '^  present- 
ment" and  ^^  demand,"  as  used  in  the  previous  part  of  the  sen- 
tence, in  which  th^  say,  —  ^^  The  perscm  making  the  ^  present- 
mem'  or  ^  demand '  must  have  the  bill  widi  him."    With  all  due 
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deference  to  the  opinion  of  that  court,  for  whom  we  entertain  the 
highest  respect,  tne  question  was  not  whether  it  followed  as  a 
consequence,  because  both  words  were  not  used,  that  the  notary 
had  not  the  bill  with  him,  but  whether  it  followed  as  a  conse* 
*  quence,  from  the  statement  of  the  one  used,  to  wit,  ^^  de- 
mand," that  he  had  the  bill  with  him.  The  law  required  the  plain- 
tiff to  prove  that  he  presented  the  bill  and  demanded  its  payment, 
which  was  refused.  It  does  not  follow,  that,  because  he  demanded 
payment  of  a  bill,  therefore  he  had  the  bUl  itself  with  him  and 

E resented  it.  He  may  have  had  it  when  he  demanded  payment,  or 
e  may  have  demanded  payment  of  the  bill  without  having  it.  It 
is  probable  he  had  it,  but  itie  law  will  not  permit  the  liability  of  an 
indorser  to  be  established  by  the  substitution  of  probabUi^  for 
proof.  The  statement,  therefore,  that  he  demanded  payment  of 
It,  is  not  proof  that  he  presented  or  exhibited  it.  K  it  be  essential 
that  the  bill  should  be  presented  or  shown,  and  payment  thereof  de- 
manded, it  follows  that  both  the  presentment  of  the  bill  for  payment 
and  the  demand  of  payment  should  be  stated.  Chitty  (page  492} 
says  the  notary  should  present  it  and  demand  payment,  and 
if  payment  is  refused  he  should  protest  it,  which  is  a  formal  dec- 
laradon  that  he  presented  it,  &c.  From  this,  it  appears  the  pro- 
test must  state  the  presentment,  that  is,  the  exhibition  of  the  bill 
to  the  acceptor,  and  the  demand  of  payment. 

Aware  of  the  difficulty  of  sustaining  their  opinion,  if  the  same 
rule  of  evidence  applied  to  the  statements  of  the  notary  that  would 
applv  to  the  same  statements  on  oath  by  a  private  individual,  they 
say  he  is  a  public  officer,  and  it  is  not  to  be  presumed  that  be 
would  do  so  useless  an  act  as  to  go  to  the  house  of  the  acceptor 
and  demand  payment  if  he  had  not  the  bill  with  him,  and  that  the 
law  will  presume  the  notary  had  done  his  duty.  The  principle, 
that  the  law  presumes  public  officers  to  do  their  duty,  it  is  respect- 
fully submitted,  was  misapplied  by  the  court.  It  is  true,  in  a  pro- 
ceeding against  an  officer  for  dereliction  of  duty,  the  presumption 
is  that  he  has  done  his  duty,  and  the  contrary  must  be  proved, 
though  it  involve  a  negative.  But  if  this  principle  applies  to  a  col- 
lateral proceeding  like  this,  it  proves  too  much,  and  the  long  train 
of  recorded  decisions,  requiring  a  protest  to  be  produced  on  the 
trial,  will  at  once  be  struck  from  the  commercial  code.  If  the 
law  presumes  he  will  do  his  duty,  why  require  the  protest  to  be  pro- 
duced, —  proof  that  the  bill  was  left  with  him  to  protest  would  be 
sufficient,  because,  as  it  was  his  duty  to  protest  it,  it  will  be  pre- 
sumed he  did  so.  So,  when  it  is  made  his  duty  to  give  notice  whea 
he  protests  a  bill,  as  is  the  case  in  some  of  the  States,  no  notice 
need  ever  be  proved  ;  all  that  is  necessary,  upon  the  principle  as- 
sumed by  the  court,  is  in  such  case  to  prove  the  protest,  and  then, 
as  it  was  the  notary's  duty  to  give  the  notice,  it  will  be  presumed 
he  gave  it.     Nay,  if  it  is  proved  that  the  bill  was  put  in  iiis  hands 
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tD  protest,  it  vnUl  be  presained  he  did  his  duty,  and  tberefbre  h  w91 
be  presumed  be  did  protest  it.  Bat  the  question  might  be  her« 
asked,  What  is  the  duty  of  a  notary  when  a  foreign  bill  is  placed  in 
his  hands  for  protest  ?  It  is  not  merely  to  present  and  demand 
payment,  bat  to  set  forth  these  facts  in  Ms  protest.  If  he  omits  to 
do  so,  the  protest  on  its  face  shows  he  has  not  done  his  duty,  and 
of  cotffse  the  presumption  falls  to  the  ground.  The  prhiciple  migbc 
be  carried  out  to  cure  any  defective  statement  as  to  toe  time  notices 
were  given  ;  if  omitted  to  be  stated  when  notice  was  given,  as  the 
notary's  duty  was  to  give  notice,  at  furthest,  the  day  nter  the  po* 
test,  it  could  be  presumed  he  did  so,  although  his  protest  does  not 
sboTT  the  time  when  he  gave  the  notice. 

The  court  endeavour  to  distinguish  the  case  from  die  one  in  19 
Louisiana  Rep.  472.  They  say,  in  the  last  named  case,  the  notary 
certified  that  lie  went  to  the  Planters*  Bank^  and  was  mformed  by 
the  teller  there  were  no  fimds  in  the  bank  to  pay  the  note,  &c« 
He  does  not  say,  says  the  courti  that  *^  he  presented  the  note  of 
made  a  demand  of  payment."  What  was  the  use  to  do  so,  if  their 
opinion  in  16  Louisiana  Rep.  is  correct  f  Accordine  to  that  opiih* 
ion,  as  he  was  presumed  to  do  his  duty,  and  as  it  was  his  duty  to  pre* 
sent  the  note  and  demand  payment,  this  would  be  presimied  ;  nay,  as 
they  say  in  that  case,  that  it  is  not  to  be  pre8umc^d  the  noury  would 
do  so  useless  an  act  as  to  go  to  the  house  of  the  acceptor  Tvotbout 
die  bill ;  so,  in  this  case,  they  might  with  equal  justice  have  said  it 
would  not  be  prestuned  he  would  go  to  the  bank  to  demand  pay* 
ment,  and  yet  make  no  demand  when  he  got  there.  Why  was  it 
not  presumed  he  did  Ins  duty  in  that  case,  as  well  as  in  the  last  ? 
Simply  because  in  that  case  the  court  decided,  very  correctly,  that 
die  tacts  which  constitute  a  legal  presentment,  &c.,  must  appear 
on  the  face  of  the  protest,  and  cannot  be  presumed. 

Upon  the  whole,  it  is  believed,  both  on  principle  and  authority, 
dut  the  case  m  16  Louisiana  Rep.  cannot  be  sustained,  and  that 
die  protest  in  this  case  is  not  legal  evidence  of  presentment,  to 
dttrge  the  defendant. 

Mr.  Justice  MoKINLEY  delivered  the  opinion  of  the  court. 

The  nhidtift  brought  an  action  of  assuropsiti  in  the  Circuit 
Court  ol  the  United  States  for  the  Southern  i)istrict  of  Missis- 
sippi, against  the  defendant,  as  indorser  of  a  bill  of  exchange, 
drawn  at  Vicksbivg,  in  said  State,  by  Steele,  Jenkins,  k,  Co.,  for 
f  <^)13S,  payable  twelve  nKMiths  after  the  first  day  of  February, 
1837,  to  U.  H.  ft  J.  H.  Crump ;  and  addressed  to  Kirkroan, 
Rosser,  ft  Co.,  at  New  Orleans,  and  bv  them  afterwards  accepted, 
Old  bdorsed  by  the  payees  and  the  defendant* 

On  the  trial  of  the  cause,  the  plaintifi^s  offered  to  read  as  evi** 
^ce  to  the  jury  a  protest  of  the  bill  of  exchange,  to  the  reading 
of  which  the  defendant  objected  ;  because  it  did  not  appear  in  the 
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protest,  that  the  notary  had  presented  the  bill  to  the  acceptors,  or 
either  of  them,  when  he  demanded  pajrment  thereof.  And  upon 
the  question,  whe^r  the  protest  ought  to  be  read  to  the  jury  as 
evidence  of  a  presentment  of  the  bill  to  the  acceptors  for  payment, 
or  as  evidence  of  the  dishcmor  of  the  bill,  the  ju(%es  were  opposed 
m  opinion.  Which  divisimi  of  opinion  they  ordered  to  be  certified 
to  this  court ;  and  upon  that  certificate  the  question  b  now  before 
us  for  determination. 

The  indorser  of  a  bill  of  exchange,  whether  payable  after  date  or 
after  sight,  undertakes  that  the  drawee  will  pay  it,  if  the  holder 
present  it  to  him  at  maturity  and  demand  payment ;  and  if  he 
refuse  to  pay  it,  and  the  holder  cause  it  to  be  protested,  and  due 
notice  to  be  given  to  the  indorser,  then  he  promises  to  pay  it.  All 
these  conditions  enter  into  and  make  part  of  the  contract  between 
these  parties  to  a  foreign  bill  of  exchange  ;  and  the  law  imposes  the 

Eerformance  of  them  upon  the  holder,  as  conditions  precedent  to  the 
ability  of  the  indorser  of  the  bill.  A  presentment  to  and  demand 
of  payment  must  be  made  of  the  acceptor  personally,  at  his  place  of 
business  or  his  dwelling.  Story  on  Bills,  §  325.  Bankruptcy, 
insolvency,  or  even  the  death  oi  the  acceptor  will  not  excuse  toe 
neglect  to  make  due  presentment;  and  in  the  latter  case  it 
should  be  made  to  the  personal  representatives  of  the  dec^ised, 
Chitty  on  Bills,  7th  London  ed.  246,  247  ;  Story  on  Bills,  360  ;  5 
Taunt.  R.  30  ;  12  Wend.  R.  439  ;  2  Douglass,  616  ;  Warringtoi 
V.  Furbor,  8  East,  246  ;  Esdaile  v.  Sowerby,  11  East,  117  ; 
14  East,  500. 

The  reasons  why  presentment  should  be  made  to  the  drawee  are, 
first,  that  he  may  judge  of  the  genuineness  of  the  bill ;  secondly,  of 
the  right  of  the  holder  to  receive  the  contents  ;  and  thirdly,  that  be 
may  obtain  immediate  possession  of  the  bill  upon  paymg  the  amount. 
And  the  acceptor  has  a  right  to  see  that  the  person  demanding 
payment  has  a  right  to  receive  it,  before  he  is  bound  to  answer 
whether  he  will  pay  it  or  not ;  fbr,  notwithstanding  his  acceptance, 
it  may  have  passed  into  other  hands  before  its  maturi^.  And  be, 
as  well  as  the  drawee,  has  a  right  to  the  possession  of  the  bill,  upon 
paying  it,  to  be  used  as  a  voucher  in  me  setdement  of  accounts 
with  the  drawer.  Story  on  Bills,  §  361  ;  Hansard  o.  Robinson, 
7  Bam.  &  Cressw.  90. 

Mr.  Justice  Story  has  given  the  form  of  a  protest  now  in  use 
m  England,  in  his  treatise  on  bills  of  exchange,  by  which  it  will  be 
seen  ^at  the  words  ^^  did  exhibit  said  bill  "  are  used,  and, a  blank 
is  left  to  be  filled  up  with  ^'  the  presentment,  and  to  whom  made, 
and  the  reason,  if  assigned,  for  non-payment."  Story  on  Bills, 
302,  note.  This,  with  the  authorities  already  referred  to,  shows 
that  the  protest  should  set  forth  the  presentment  of  the  bill,  the  de- 
mand ot  payment,  and  the  answer  of  the  drawee  or  accq>tor. 
The  holder  of  the  bill  is  the  proper  person  to  make  the  present* 


JANUART  TBBBI,  1846.  WJt 

Matton  ot  al.  «.  Lak«. 


laent  of  it  for  pajraittit  or  aoeeptanee.  Story  on  BSHkj  §  360. 
Sat  die  bw  mskes  the  notary  his  agent  for  the  porpose  of  presenting 
dte  bill,  and  doing  whatever  the  holder  is  boond  to  do  to  fix  the 
Saldity  of  the  indorser.  Every  thing,  therefore,  that  he  does  ia 
the  pedbnnance  of  this  duty  must  appear  distinctly  in  his  protest* 
He  IS  die  officer  of  a  foreign  government ;  the  proceeding  is  $m 
forte ;  and  die  evidence  contained  in  the  protest  is  credited  in  all 
foreign  courts.  ChitU"  on  Bills,  215  ;  Rogers  v,  Stephens,  2  T. 
R.  713  ;  Bfou^  o.  Parkings,  2  Ld.  Raym.  993  ;  Orr  o.  Abgin- 
ms,  7  East,  359  ;  Chesmer  «•  Noyes,  4  Camp.  129.  The  evi« 
deoce  contained  in  the  protest  must,  therefore,  stand  or  fall  upon 
its  own  merits.  It  rests  upon  the  same  footing  with  parol  evi- 
dence ;  and  if  it  fails  to  make  full  proof  of  due  diligence  on  the 
part  of  the  plaintiff,  it  must  be  rejected. 

Bat  the  counsel  for  the  plaintiffs  insists,  that  the  statute  of  Loo« 
iMna,  and  the  interpretarion  given  to  it  by  the  Supreme  Court  of 
diat  State  in  the  case  of  Nott's  Executor  v.  Beard,  16  Louisiana 
Rep.  308,  have  so  changed  the  law  merchant,  as  to  render  unnece** 
ssry  the  presentment  of  a  foreign  bill  ior  payment.  After  a  carefol 
examination  of  the  opinion  of  the  court  in  that  case,  we  are  unable  to 
perceive  any  intention  manifested  to  depart  from  the  setded  usages 
of  the  law  merchant ;  but,  on  the  contrary,  they  attempt  by  arga« 
ment  and  authority  to  bring  the  cause  within  that  law.  The  ques- 
ticMi  before  that  court  was  the  idendcal  auestion  now  before  us. 
The  protest  was  objected  to  because  it  did  not  show  that  the  bill 
had  been  presented  bv  the  notary  to  the  acceptors  for  payment* 
To  this  objection,  tnat  court  said  it  might  perhaps  have  been 
more  specific  if  in  the  protest  it  had  been  stated  that  the  bill  was 
presented,  and  payment  thereof  demanded.  And  they  admit  the 
nw  is  well  setded,  that,  before  the  holder  of  an  accepted  bill  can 
call  on  the  drawer  for  payment,  he  must  make  a  presentment  for,  or 
demand  of,  payment,  and  give  notice  of  the  refusal.  Here,  then,  is 
a  definite  proposition,  asserting  that  a  presentment  for  pajrment 
ami  a  demand  of  payment  are  convertible  terms,  and  that  the 
proof  of  either  would  be  sufficient. 

To  support  this  proposition,  they  refer  to  Chitty  on  Bills,  and 
Sayley  on  BiDs,  and  the  annotators  on  them.  And  as  further 
proof  and  illustration,  and  to  show  that  demand  of  payment  shodd 
be  preferred  to  prtBtn^tnt  for  payment,  they  refer  to  the  statute 
of  Louisiana,  passed  in  1827,  in  wnich  they  say  the  word  demand 
is  tised  in  it,  and  that  the 'word  pre^en/msfU  is  not ;  and  they  refer 
to  the  statute,  also,  to  show  that  notaries  were  vested  with  certain 
powers  by  it,  which  gave  authority  to  their  acts  ;  and  that  thejr 
^eing  public  officers,  the  presumption  of  law  is,  that  they  do  their 
duty ;  and  therefore,  if  the  protest  were  defective,  and  liable  to 
tfie  objection  urged  against  it,  this  presumption  of  law  would  cover 
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lA  such  defects.     Tliis  is  substituting  presumplion  for  proofi  in 
yiolati(»  of  aH  tbe  ruIeB  of  evideace. 

With  all  due  respect  for  that  distinguished  tribunal,  we  are  c«»: 
staramad  to  dissent  firom  tbe  general  proposition  tbejr  bare  kod 
down  on  the  subject  of  demand  and  presentmeot,  and  from  «l 
Aekr  rei»oning  in  support  of  it.  Due  diligeBce  is  a  questioe  c^ 
law  ;  and  we  think  we  have  shown,  br  abuDdaet  autboritj,  tbat  the 
bolder  of  ca  accepted  bill,  to  fix  the  liability  of  tlie  drawer  or  is- 
AMEser,  must  present  it  to  the  acceptor  and  demand  payment  there- 
of. It  may  be  well  here  to  repeat  wbu  Lord  Teoterden,  C» 
J«,  said  on  this  subject,  in  delivenog  tbe  judgment  of  the  Comt  of 
King's  Bench,  in  u»  ease  of  Hanatrd  v.  Bobinson,  beibre  refe^> 
red  to.  He  said, — ^^  The  general  rule  of  tbe  English  kw  does 
not  allow  a  suit  by  tbe  assignee  of  a  chose  in  adkm.  The  eas- 
tern of  merchants,  considered  as  part  of  tbe  law,  Aimisbea  ia  this 
oese  an  exception  to  the  general  nde.  What,  tbei^  is  the  custom 
in  this  respect  ?  It  is,  that  the  bolder  of  tbe  biU  sbidU  jpreseot  ibe 
ttstroment,  at  its  maturity,  to  the  acoeptor,  demand  payment  of 
its  amount,  and,  imon  receipt  of  the  money,  deliiiFer  up  the  bill. 
The  acceptor  oaymg  the  biU  has  a  right  to  die  possession  of  the 
hstrument  £ar  nis  own  security,  and  as  Jbos  youcher,  and  disohaige 
^0  tantOj  in  his  account  with  the  drawer.  Jf^  upon  an  cfier  m 
payment,  the  bolder  should  refuse  to  deliver  up  ibe  biU,  can  it  he 
doubted  that  the  acceptor  mi^t  retract  his  offer,  or  reiaia  fas 
money  ?  '^  This  extract,  we  dnnk,  fijmisbes  a  fuU  answer  lo  al 
thaa*has  been  said  by  die  Supreme  Court  of  LfOuisiana  to  prove 
that  it  is  not  necessary  to  present  the  faUl  to  tbe  acceptor  for  pay«* 
ment ;  and  to  the  presufEqption  of  law  relied  on  to  ewe  the  ^ 
fects  in  die  protest. 

But  to  show,  that,  by  the  statute  of  Louisiana,  the  presentment 
of  a  bill  to  the  acceptor  for  payment  is  not  dispensed  with,  usA 
timt  the  presentment  is,  by  a  fair  construction  of  the  act,  as  much 
within  its  true  intent  and  meaning  as  the  doEnamd,  we  proceed  to 
examine  its  provisions.  The  principal  object  of  the  le^ature  ia 
passing  this  statute  seems  to  have  been,  to  givo  authority  to  nota- 
ries to  give  notices,  in  all  cases  of  protested  hills  and  promissory 
ne^es  ;  and  to  make  their  certificates  evidence  of  audb  nodces. 
And,  therefore,  all  that  is  said  on  the  subject  ei  the  demand  and 
the  manner  of  making  k,  and  the  other  circumstances  attending  it, 
was  not  intended  as  a  new  enactment  on  these  subjects,  but  as  i»- 
docement  to  the  powers  conferred  on  the  notary,  which  was  the 
principal  object  m  the  statute,  as  will  appear,  we  think,  by  read- 
mg  it.  That  part  of  it  which  relates  to  dus  subject  is  in  these 
words  :  —  ^^  That  all  notaries,  and  persons  acting  as  such,  are  au* 
dioriaed,  in  thefar  protests  of  bills  of  exchange,  promissory  notes^ 
and  orders  for  tbe  payment  of  money,  to  make  meotioa  of  tbe 
demand  made  up<m  tne  drawee,  acceptor,  or  person  on  whom  suth 
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ordftT  or  bill  of  oxcbaog^  is  drawn  or  giv#n,  and  of  the  mannir 
and  circunastancQs  of  such  demand  ;  and  by  certificate,  added  ti9 
such  protest,  to  state  the  manner  in  which  any  notices  of  protest 
to  drawers,  indorsers,  or  other  persons  interested  were  served  or 
forwarded  ;  and  whenever  they  shall  have  so  done,  a  citified  copj 
of  such  protest  and  certificate  shall  be  evidence  of  all  the  nottoes 
dierein  stated." 

It  seems  to  have  been  taken  for  granted  by  the  ledslature,  thai 
the  notaries  knew  bow  to  make  out  a  protest,  and  merefore  tbmr 
did  not  prescribe  the  form,  but  gave  the  substance  of  it,  to  which 
the  notary  was  required  to  add  a  certificate  of  the  manner  in  which 
be  had  given  notices,  and  when  done,  according  to  the  statute,  a 
ceitified  copy  of  the  protest  and  certificate  should  be  evid^icef 
not  of  the  demand  and  manner  and  circumstances  of  the  demAndf 
but  of  the  notice  only.  This  shows  that  the  intentioB  of  th# 
legislature,  in  passing  this  part  of  the  statute,  was  merely  to  au* 
thorise  the  notaries  to  give  notices,  and  to  make  the  copy  of  tbf 
protest,  and  the  certificate  added  to  it,  evidence  of  notice  in  tbt 
courts  of  Louisiana.  But  independent  of  this  view  of  the  sub)ect« 
we  think  the  language  employed  in  this  statute  includes  t^  prt* 
ssitment  of  the  Inll  for  payment,  and  for  all  other  purposes,  as 
fully  as  it  does  the  demand  of  payment.  In  siving  oonatruotioft 
to  the  act,  the  phrase,  ^^  and  of  the  manner  and  circumstances  of 
such  demand,"  cannot  be  rejected,  but  must  receiye  a  fair  inter* 
pretation.  When  taken  in  connection  with  other  parts  of  the 
statute,  what  do  these  words  mean  ?  The  manner  of  making  a 
demand  of  payment,  we  have  seen,  is  by  presenting  the  bill  to  the 
drawee  or  acceptor ;  and  so  important  is  ibif^  part  of  the  proceed^ 
ii^,  that  the  omission  to  present  the  bill  to  the  acceptor  will  jus* 
ti^  bis  refusal  to  pay  it,  although  payment  be  demanded.  The 
l^slature  cannot  be  pesumed  to  nave  intended  to  make  so  im^- 
portant  a  change  in  the  law  merchant  as  that  ascribed  to  them  by 
the  counsel  for  the  plaintiffs,  without  at  the  same  time  (Nroviding 
some  other  mode  of  obtaining  the  acceptance  and  payment  of  bills 
of  exchange,  and  of  holding  drawers  and  indorsers  to  their  liabil* 
ities.  It  is  but  reasonable,  therefore,  to  give  to  the  phrase  befcm 
referred  to  such  construction,  if  practicable,  as  will  leave  the  law 
merchant  as  it  stood  before  the  passage  of  the  statute,  and  carry 
into  effect  the  main  mtention  of  tne  legislature.  This,  we  think, 
may  fairly  be  done  without  doing  any  violence  to  the  intention  or 
the  language  of  the  statute. 

The  numntr  of  tb0  d^numd  must,  therefore,  mean  the  present- 
ment of  the  bill  for  either  acceptance  or  payment ;  and  th$  etr- 
€wmstanc€8  of  the  dbmoni,  we  tnink,  means  the  place  where  the 
presentment  and  demand  is  made,  and  the  person  to  whom  or  of 
whom  it  b  made,  and  the  answer  made  by  such  person.  It  is  very 
clear,  that  bills  payable  at  sight,  and  after  sight,  are  within  the 
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meaniiii  of  the  statute  ;  because  it  provides  for  a  demand  of  pay- 
dient  of  the  acceptor  of  a  bill.  Now  how  can  there  be  an  ac- 
ceptor of  a  bill,  without  a  presentment  for  acceptance  ?  Until  the 
bill  become  due,  payment  cannot  be  demanded  of  the  drawee. 
This  shows,  that  without  the  word  presentment  and  the  word  de* 
mand  abo,  the  plain  meanbg  of  the  statute  could  not  be  carried 
into  effect.  A  bill,  payable  at  a  fixed  period  after  its  date,  need 
not  be  presented  for  acceptance  ;  it  b  sufficient  to  present  it  and 
demand  payment  when  it  arrives  at  maturity  ;  but  a  bill  pajrable  at 
sight,  or  after  sight,  can  never  become  due  until  after  it  has  been 
accepted.  How  is  the  holder  or  the  notary  to  obtain  the  accept- 
ance of  such  a  bill,  under  the  decision  of  the  Supreme  Court  of 
Louisiana  ?  Will  it  be  sufficient  to  demand  payment  of  the  bill  ? 
That  would  be  a  nueatory  act,  because  it  is  not  due  ;  then  it  niiist 
be  admitted,  that,  by  fair  and  necessary  construction,  the  word 
presentment  is  within  the  plain  meaning  and  intention  of  the  stat* 
Qte,  and  that  the  bill  may  be  presented  for  acceptance  or  for  pay- 
m^it,  and  therefore  neitner  the  statute  nor  the  decision  of  the  Su- 
preme Court  of  Louisiana  has  changed  the  law  merchant  in  any  of 
these  respects. 

There  is,  however,  another  question,  entirely  independent  of 
the  statute  and  the  decision  of  the  Supreme  Court  of  Lomsiana, 
which  may  be  decisive  of  the  case  before  this  coint ;  and  that 
question  is.  Whether  the  contract  between  the  holder  and  indorser 
of  the  bill  m  controversy  is  to  be  governed  by  the  law  of  Louis^ 
iana,  virhere  the  bill  was  payable,  or  by  the  law  of  Mississippi, 
where  it  was  drawn  and  indorsed.  The  place  where  the  contract 
is  to  be  performed  is  to  govern  the  liabilities  of  the  person  who 
has  undertaken  to  perform  it.  The  acceptors  resided  at  New^ 
Orleans ;  they  became  parties  to  the  bill  by  accepting  it  diere. 
So  far,  therefore,  as  their  liabilities  were  concerned,  they  w«re 
governed  l^  the  law  of  Louisiana.  But  the  drawers  and  indorsers 
resided  in  Mississippi ;  the  bill  was  drawn  and  indorsed  there ; 
and  their  liabilities,  if  any,  accrued  there.  The  undertaking  of 
the  defendant  was,  as  before  stated,  that  the  drawers  should  pay 
the  bill ;  and  that  if  the  holder,  after  using  due  diligence,  failed  to 
obtain  payment  from  diem,  he  would  pay  it,  with  interest  and  danrages. 
This  part  of  the  contract  was,  by  the  agreement  of  the  parties,  to 
be  performed  in  Mississippi,  where  the  suit  was  brought,  and  is 
now  depending.  The  construction  of  the  contract,  and  the  dili- 
gence necessary  to  be  used  by  the  plaintiffs  to  enride  them  to  a 
recovery,  must,  therefore,  be  governed  by  the  laws  of  the  latter 
State.  Story  on  Klb,  §  366 ;  4  Peters,  123;  S  Kent's 
Comm.  459 ;  13  Mass.  R.  4  ;  12  Wend.  R.  439 ;  Story  on 
Bills,  §  76;  4  Johns.  R.  119;  12  Johns.  R.  142;  5  East, 
124;  3  Mass.  R.  81  ;  3  Cowen,  164;  1  Cowen,  107;  5 
Cranoh,  298. 


JANUARY  TERM,  1846. 


Musion  et  «1.  v.  Laka. 


Whatever,  therefore,  voblj  have  been  the  mtentioii  of  the  legbk- 
tore  m  passing  the  statute,  and  of  the  Supreme  Court  of  Lotasiam 
m  the  aecision  of  the  case  referred  to,  neither  can  affect,  in  the 
sK^est  degree,  die  case  before  us.  In  lifiseissippi  the  custom  of 
merchants  has  been  adopted  as  part  of  the  common  hw  ;  ^nd  by 
that  law  and  their  statute  hw,  tnis  case  must  be  goveroed.  We 
diink,  therefore,  the  protest  offered  bj  the  plamtifl^  as  evidence  to 
die  jmy,  oi^ht  not  to  have  been  received  as  evidence  of  present- 
ment of  the  bill  to  the  acceptors  for  payment,  nor  as  evidence  of 
the  didwnor  of  the  bill ;  which  b  cmjered  to  be  certified  to  the 
Circuit  Court  accordingly. 

Mr.  Justice  McLE  AN.  I  tUnk  die  protest  was  evidence.  The 
notary  made  demand  of  payment,  at  the  maturity  of  the  bill,  aad  we 
know  diat  he  had  possession  of  the  bill,  from  tHie  fact  of  the  protest 
being  made  on  the  same  day.  Now  as  the  notary  could  not  make 
a  le^  demand  m  the  absence  of  the  bill,  the  fair,  if  not  the  neces- 
sary, inference  is,  that  he  had  possession  of  the  bill  when  he  de- 
manded payment. 

Mr.  Justice  WOODBURY.  I  renet  being  compelled  to  dis- 
sent from  a  portion  of  the  opimon  of  the  maiority  of  the  court 
vfaicb  has  just  been  pronounced.  This  I  should  be  content  to  do 
without  explanation,  if  the  erounds  for  it  did  not  nipear  to  be  mit- 
■aderstood.  I  do  not  question  that  a  note  should  be  present  usual- 
ly vfbea  payment  is  demanded  (Freeman  o.  Bojmton,  7  Mass.  R* 
483  ;  17  Mass.  R.  449  ;  3  Metcalf,  495)  ;  and  that  a  written  protest 
is  the  proper  evidence  to  show  a  presentment  or  demand  in  the  case 
of  a  foreign  bill  of  exchange  (8  Wheat.  333  ;  Burke  v.  McKay,  9 
Howard,  71).  But,  m  my  view,  a  jmitest  like  thb  was  competent 
evidence  to  be  submitted  to  the  jury,  in  order  that  they  might  infor 
from  it  that  the  note  was  presented  when  the  demand  was  made. 
That  was  the  point  presented  by  the  division  of  opinion  between 
the  judges  in  the  court  below.  One  held  it  was  competent  evidence 
from  which  to  makt  such  an  inference,  and  the  other,  it  was  not, 
and  we  are  merely  to  decide  which  was  right. 

The  question  of  due  presentment  and  demand  is  a  mixed  one  of 
kw  and  fact,  and  not  one  of  mere  law,  unless  all  the  facts  are  first 
conceded  or  agreed  (United  States  v.  J«  Barker,  1  Paine's  C.  C. 
R.  156).  This  is  in  analogy  to  the  rule  about  notice  (1  Peters, 
683) .  In  all  cases  where  it  is  possible  for  the  Jury  on  any  reason- 
aUe  hypothesis  to  infer  a  proper  presentment  from  the  protest  of- 
finred,  it  is  safer  that  the  writing  should  not  be  withdrawn  from 
diem,  bat  go  in,  and  the  court  instruct  the  jury  on  the  whole  evi- 
dence what  the  law  was  on  such  facts  as  they  might  be  satisfied  oL 
Chancellor  Kent  (3  Comm.  107)  thinks  it^ery  difficult,  in  these 
mixed  questions  of  law  and  fact  about  commercial  paper,  to  do 
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justice  by  any  other  course.  In  this  case  the  jury  might  or  might 
not  he  satisfied  of  the  fact  of  the  bill  being  present  when  the  de- 
mand was  made.  But  why  not  let  them  pass  on  that  fact  ?  It  is 
manifest  that  no  evil  or  danser  would  result  from  leaving  the  matter 
to  them,  under  due  instructions  from  the  court,  provided  there  be 
no  legal  obstacle  to  such  a  course. 

Is  there,  then,  any  such  obstacle  ? 

It  is  conceded,  on  both  sides,  that  the  j^rotest  is  competent 
evidence,  and  contains  enough  from  which  the  jury  could  infer  a  de- 
mand of  payment.  That  is  the  most  material  part  of  the  notary's 
duty.  It  is  not  only  so  described  in  some  elementary  treatises, 
but  the  duty  of  having  the  note  present,  or  of  calling  with  it  at  the 
hours  of  business  alone,  are  not  described  separately  ;  but  are  in- 
volved or  implied  in  the  general  du^r  of  making  a  demand.  Thus 
Dane,  in  his  Abridgment,  Bills  of  Exchange  (art.  11,  §  1),  says,— 
^^  In  making  a  protest,  three  things  are  to  be  done,  --^  the  notin^i 
demanding,  and  drawing  up  the  protest.*'  ^^  The  material  part  is 
the  making  of  the  demand."  So  the  word  demand  is  at  times 
used  as  synonimous  with  the  word  presentment  by  Bailey.  16 
Louisiana  Rep.  311. 

But  the  protest  m  this  case  states  not  only  a  demand,  but  that 
payment  of  the  bill  was  refused,  and  that  he  bad  it  in  possessioa, 
80  as  to  make  a  copy  ^^  of  the  original  draft "  on  the  back  of  the 
protest,  or,  to  use  his  own  words,  ^^  whereof  a  true  copy  is  on  the 
reverse  hereof  written,"  and  also  *' demanded  pa}rment  of  said 
draft,"  and  was  answered,  ^^that  the  same  could  not  be  paid.? 

Under  these  expressions,  it  could  hardly  be  deemed  unfair,  or 
any  stretch  of  probability,  to  infer  that  the  bill  was  present  at  the 
demand,  and  tlie  more  especially  as  the  notary  knew  it  was  his 
duty  to  have  it  present,  and  does  not  state  that  any  objection  was 
made,  or  refusal  to  pay,  on  account  of  its  absence,  as  he  should 
have  stated,  if  such  was  the  truth.  My  views  do  not  differ  from 
those  of  a  majority  of  this  court  concemmg  the  importance  of  hav^ 
ing  the  principles  as  to  commercial  law,  and  especially  commercial 
instruments,  uniform,  and  as  little  fluctuating  as  possible  ;  and  hence 
as  to  them  I  would  make  no  innovation  here.  But  our  difference 
is  rather  on  a  question  of  evidence.  Thus,  had  the  testimony 
offered  been  submitted  to  the  jury,  and  they  had  inferred  from  it  a 
due  presentment  of  the  note,  it  would  not  change  any  commercial 
principle  as  to  the  necessity  of  presentment,  but  merely  establish 
the  fact  of  presentment  here  on  evidence  deemed  by  the  jury  to 
render  that  fact  pro*bable.  And  if  juries  should  be  disposed  to  find 
such  a  fact  on  slight  testimony,  it  would  do  no  injury  to  commercial 
paper,  or  commercial  principles,  or  substantial  justice  between  par- 
ties, but  merely  indicate  an  increased  liberality  as  to  forms,  where 
substance  has  been  regarded  ;  that  is,  where  the  vital  point  m  the 
transaction  is  beyond  controversy,  namely,  that  payment  has  clearly 
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been  demanded  and  not  made.  Such  a  course  would  accord,  alao, 
m  spirit,  with  what  was  laid  down  by  this  court  in  1  Petersi  583. 
that  rules  as  to  commercial  paper  ought  to  be  formed  and  construed 
so  as  to  be  reascHiable  and  founded  in  general  convenience  and  with 
a  view  to  clog  as  little  as  possible,  consistendy  with  the  safety  of 
parties,  the  circulation  of  paper  of  this  description. 

There  is  nothing  in  the  nature  of  protests  and  presentments 
idiidi  on  principle  requires  any  increased  strictness  in  the  proof  of 
them,  but,  on  the  contrary,  much  to  justify  every  reasonable  pre- 
sumption in  their  favor.  Any  holder  would  be  anxious  to  get  his 
monev  at  once  of  the  drawee,  and  not  neglect  to  have  the  note 
with  him  so  as  to  give  it  up  on  payment  and  prevent  delay.  So 
would  he  wish  to  be  paid  and  excused  entirely  Irom  making  protest^ 
rather  than  resort  to  that  and  notice,  and  suffer  the  delay  of  re- 
covering it  of  a  drawer  or  indorser. 

Both  of  these  considerations  strengthen  the  inference  that  he 
and  his  agent  would  present  the  note,  or  have  it  with  them,  when 
demanding  pajrment,  and  render  it  reasonable,  after  slight  proof  of 
presentment,  to  leave  it  to  the  opposite  party  to  rebut  that  inference, 
so  natural,  by  stronger  proof  that  the  note  was  not  present,  if  the 
facts  would  warrant  such  proof. 

Another  consideration  against  requiring  great  or  greater  rigidity 
in  the  evidence  of  a  presentment  and  form  of  protest  is  the  fact, 
that  a  protest  is  of  less  materialitv  than  notice. 

As  an  illustration,  that  the  notice  is  deemed  more  material  than 
the  protest,  ^'  omitting  to  allege  in  the  declaration  a  protett  of  a  bill 
is  only  form,  not  to  be  taken  advantage  of  on  a  general  demurrer.'' 
1  Dane's  Abr.,  Bills  of  Exchange j  ch.  20,  art.  11,  §  9  ;  LilL 
Ent.  55  ;  3  Johns.  R.  202  ;  Salomons  v.  Staveley,  Doug.  684,  in 
note  to  Rushton  v,  Aspinall. 

But,  omitting  to  state  a  demand  or  notice  is  bad  after  verdict. 
Doug.  684. 

Dane,  in  hb  Abridgmoit  (vol.  1 ,  p.  395,  ch.  20,  art.  1 0,  §  1 ) ,  says, 
—  "  Notice  is  very  material.  Protests  are  mere  matter  of  form." 
Tet  notice  may  be  very  loose,  and  it  answers  in  all  cases,  if  it  dis- 
close merely  the  fact  of  demand^  and  a  reliance  on  the  person 
notified  for  payment.  Shed  v.  Brett,  1  Pick.  401  ;  Miller  v. 
Bank  of  United  States,  11  Wheat.  431  ;  Gilbert  v.  Dennis,  3 
Mete.  495  ;  2  Johns.  Ch.  R.  337  ;  12  Mass.  R.  6  ;  4  Wash. 
C.  C.  Rep.  464. 

^^  The  notice,  however,  should  inform  the  parQr  to  whom  it  is 
addressed,  either  in  express  terms  or  by  necessary  imnlicadon,  or, 
at  all  events,  by  reasonabk  intendment^  -what  the  bill  or  note  is, 
that  it  has  become  due,  that  it  has  been  diAy  presented  to  the 
drawer  or  maker,  and  that  payment  has  been  refused."  Chitty  on 
Bills  (9th  Lond.  &  10th  Amer.  edit.),  469. 

But  it  has  agam  and  again  been  held,  that  the  notice  need  not 
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State  a  presentmeat  in  express  terms,  and  that  tt  will  be  imi^ed 
from  stating  a  dmnand  and  non-payment,  and  a  lookine  to  the  n- 
dorser.  9  Peters,  33  ;  3  Kent's  Comm.  108  ;  10  Mass.  R.  1 ; 
4  Mason,  336  ;  1  Johns.  Cas.  107.  So,  '^  Your  note  has  becB 
returned  dishonored,"  is  enough  from  wluch  to  intaid  aU.  See 
nuious  other  illustrations,  6  Adolph.  &  Ellis,  499  ;  5  DowL  771 ; 
9  cut.  R.  364  ;  2  Mees.  &  Welsh.  109. 

It  may  be  a  letter,  —  merely  to  that  effiBCt,  — ^  and  need  not  be 
a  copy  of  the  firotest.  1  Chit.  (2d  Eng.  &  1st  Amer.  edit.),  36^ 
864,  498,  499  ;  3  Camp.  R.  334  ;  2  Starkie,  232  ;  Goodwin  e. 
Harley,  4  Adolph.  &  Ellis,  520,  870 ;  4  Ea.  R.  46.  See  8 
Mass.  R.  386.  And  it  has  been  adjudged,  that  the  notice  need 
not  state,  in  express  terms,  that  the  note  was  pr^ent,  or  if  present 
was  exhibited,  if  it  only  contained  matter  from  which,  by  rtasanabU 
intendment  J  this  can  be  inferred.  Chit^  on  Bills  (last  edit.),  469  ; 
2  Peters,  264  ;  9  Peters,  33. 

It  not  being  necessary,  then,  to  inform  the  indorser  of  ^be  pre- 
sentment of  die  note  itself,  in  so  many  words,  there  seems  to  be 
no  use  in  having  the  fact  stated  at  length  in  the  protest,  if  enoof^ 
appear  to  render  the  fact  probable. 

It  would  be  difficult  to  find  a  reason,  in  the  absence  of  positive 
few,  why  the  form  of  the  protest  should  not  be  dealt  by  as  liberaHr 
as  that  of  notice  ;  and  if,  like  the  other,  it  disclose  a  demand,  at- 
low  the  jury  to  infer  from  that,  as  in  the  case  of  notice,  that  tbe 
note  was  present.  Indeed,  a  protest  is  not  required  to  be  in  writiiuj 
at  all  except  in  case  of  foreign  bills,  drawn  on  persons  abroad. 
1  Chitty  on  Bills,  643  ;  Rogers  v.  Stevens,  2  D.  &  E:  713  ;  2  Star- 
kie on  Ev.  232  ;  6  Wheat.  572  ;  8  Wheat.  333  ;  3  Wend.  173  ;  2 
Peters,  179  ;  1  Cranch,  205.  And  then  it  doubtless  ori^nated  in 
a  rule  merely  allowing  it  to  be  done  to  save  the  expense  and 
trouble  of  bnn^ing  a  witness  from  abroad  to  prove  the  fact,  rather 
than  making  it  imperative. 

Instead  of  a  written  protest  being  better  evidence  than  a  witness 
of  the  presentment  and  demand  in  case  of  inland  bills  or  promisso- 
ry notes,  or  even  foreign  bills  drawn  on  persons  here,  it  is  inferior 
evidence  to  witnesses  for  proving  presentment  and  demand,  and  is 
usually  inadmissible,  except  by  special  statutes.  1  Chitty  on  Klb, 
405  ;  3  Pick.  415  ;  6  Wheat.  572  ;  5  Johns.  R.  375  ;  4  Wash. 
C.  C.  Rep.  148  ;  4  Camp.  R.  129  ;  2  Howard's  U.  S.  Rep.  71  ; 
8  Wheat.  146. 

Borne  seem  to  suppose  that  there  is  danger  in  allowing  an  infor- 
mal written  protest  to  go  to  the  jury  as  evidence  to  be  weighed  in 
proving  that  the  note  was  present.  But  there  can  be  no  more  in 
that  than  in  allowing  an  informal  notice  to  go  to  the  jury.  The 
jiny  must  be  satisfied,  in  both  cases,  and  should  so  be  instructed, 
that  all  has  been  done  which  the  law  in  both  requires.  If  there  be 
any  defence  in  either  case,  that  all  proper  has  not  been  done,  it  can 
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Mobdbl  V  be  sbown  by  counter  evideooe  ia  ome  m  well  as  tbe  other. 
W  by  sboukl  it  not  be  ?  and  why  is  not  that  an  ample  securi^ 
against  being  improperly  cbarged  ?  For  tbe  protest  is  not  a  writ- 
lea  contract  between  tbe  parties^  or  a  sealed  instrument  not  open 
lo  be  cootrwiicted  by  parol  evidence.  But  it  is  a  m^e  certificate 
of  a  notary,  a  subordinate  officer)  admitted  for  convenience  as 
j^rima  faeie  evidence  of  certain  facts,  and  allowed  to  that  extent 
in  order  to  save  the  expense  of  witnesses  and  delays,  but  ought  to 
be  always  open  to  be  impaired  or  disproved  by  the  other  pwrty  in 
interest,  who  has  never  been  heard  before  him,  and  of  course  cai^> 
not  reasonably  be  concluded  for  ever  by  his  acts«  The  notaiy 
is  not  required  to  swear  to  them,  when  they  are  admissible  as 
evidence,  as  he  would  be  to  a  deposition,  because  of  his  official 
ohfigations  and  standing.  But  the  character  and  construction  that 
{vopeiiy  belong  to  his  certificate  as  evidence  seem  to  be  like  those 
of  a  deposition ;  and  if  it  states,  m  so  many  words,  that  the  note 
was  presented,  or  states  what  Justifies  such  an  inference,  there  ap» 
pears  to  be  no  good  reason  why  the  contrary  may  not  be  proveo^ 
if  such  was  the  fact,  and  the  mdorser  be  thus  protected  against 
statements  or  inferences  not  well  founded.  And  the  absurdity  of 
the  contrary  course  is  still  more  apparent  as  to  protests,  when  one 
made  by  any  respectable  merchant,  and  attested  by  two  witnesses,  in 
die  absence  of  a  notary,  has  the  same  validity  as  his.  ^  Chitty  on 
Bills,  303  ;  Stoiron  Bills^  276. 

In  Nicholls  p.  Webb,  8  Wheat.  336,  counter  testimony  was  held 
to  be  admissible  a^inst  die  minutes  of  a  notary  offered  to  prove 
demand  and  iSotice. 

So  is  it  admissible,  that  the  notary  mistook  the  place,  and  did 
not  deeiand  the  bill  at  the  place  of  business  for  the  drawee.  In- 
snrance  Company  v.  Shamburgh,  2  Martin's  R.  (N.  S.)  513. 

In  Vandewall  v.  Tyrrell,  Mood.  &  Malk.  87,  counter  ev- 
idence  was  offered,  and  avoided  the  protest,  because  the  clerk  of 
the  notary,  and  not  the  notary  himself,  as  stated  in  the  protest, 
made  the  demand.     See  CUtty  on  Bills,  495,  note. 

This  point  thus  being  established  on  both  principle  and  prece* 
dent,  aD  the  danger  or  difficulty  as  to  the  merits  of  the  case,  by 
admitttng  a  protest  like  this,  is  obviated.  But  it  is  further  urged 
against  it,  that  presentment  is  averred  m  the  declaration,  and  there- 
fore must  be  proved.  This  we  admit.  Chitty  on  Bills,  643  -  647. 
And  so  is  notice  averred  in  the  declaration  and  notice  of  a  present* 
m^it,  and  so  that  must  be  proved.  1  Chit.  633  ;  Doug.  654,  680. 
AU  we  urge  here  is  to  let  them  be  proved  by  similar  general  state* 
ments,  from  which  the  similar  inferences  may  be  drawn  in  one  case 
as  the  other,  that  the  note  was  present  at  the  time  of  the  demand, 
unless  the  contrary  is  shown,  — -  as  it  may  be,  if  true. 

A|ara,  it  is  said  that  the  forms  of  pdrotest  generally  state,  that 
the  bill  was    present   or  exhibited.     This    is  true.     1  Chit^, 
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395>  396  (1st  Amer.  edit.)  ;  Story  oa  Bilb  of  Exchange,  §  276, 
note. 

But  we  are  aware  of  no  case  deciding  that  this  fieu^t  must  be 
stated,  in  so  many  words,  in  the  protest  itself,  though  we  admit  that 
the  jury  must  be  satisfied  that  me  fact  existed.  Minutes  in  the 
book  of  a  messenger  deceased  have  been  held  to  be  proof  to  be 
submitted  to  a  jury  as  evidence  of  due  demand  and  notice.  Welsh 
0.  Barrett,  1 5  Mass.  R.  380.  Yet  there  does  not  appear  to  have 
been  a  presentment  stated,  eo  nomine^  or  that  there  was  any  but  in- 
ferential evidence  that  he  had  the  note  with  him.  See,  also.  North 
Bank  v.  Abbott,  13  Pick.  469.  And  it  is  not  a  little  renoarkable^ 
that  the  only  statute  in  England  (9  and  10  Will.  3)  which  jprescribes 
the  form  of  a  protest,  and  which  is  in  relation  to  inland  bills  of  five 

!)ounds  and  upwards,  in  order  to  recover  damages  and  intere^,  the 
brm  does  not  state  in  so  many  words  that  the  bill  was  present  or 
was  exhibited,  but  merely  ^^  at  the  usual  place  of  abode  of  the  said 
A.  have  demanded  payment  of  the  bill,"  &c.  Chitty  on  Bills, 
465  (9th  ed.).  In  such  cases,  precisely  that,  and  that  alone,  must 
be  done  which  is  contended  for  here,  namely,  leave  it  to  the  juir 
to  infer  the  presence  of  the  bill  from  its  payment  being  demandti^ 
and  any  other  facts  stated,  unless  the  contrary  is  shown.  Look 
at  another  analogy.  It  is  necessary  that  the  exhibit  of  the  note 
and  the  demand  be  made  in  the  legal  hours  of  business.  Chitty 
on  Bills,  349,  354  ;  Ruben  v.  Bennet,  2  Taunt.  388  ;  2  Camp. 
537  ;  Parker  v.  Gordon,  7  East,  385  ;  1  Maul.  &  Selw.  20. 
But,  as  in  respect  to  the  presence  of  the  note,  no  case  holds  that 
this  must  appear  by  so  many  words  in  the  protest.  *  And  it  is  not 
stated,  in  the  common  forms,  that  the  demand  was  made  in  the 
usual  hours  of  business.  1  Chitty  on  Bills,  396.  On  the  con- 
trary, the  jury  are  aUowed  or  instructed  that  they  may  infer,  firom 
the  statement  of  the  demand  and  non-payment,  that  they  were  made 
within  the  proper  hours.  And  if  it  was  not,  the  odier  party  would 
doubtless  be  allowed  to  disprove  it  by  counter  evidence. 

How  can  such  a  case,  then,  be  distinguished  in  principle  fixxn 
this  ?  —  except  that  there  is  much  less  in  the  usual  form  of  protest 
firom  which  to  infer  that  the  bill  was  presented  in  legal  hours,  than 
there  is  in  this  protest  from  which  to  infer  that  the  bill  was  present 
when  the  demand  was  made.  I  am  the  more  inclined,  also,  to  the 
opinion,  that  this  protest  is  competent  evidence,  because,  under  a 
special  law  in  Louisiana,  passed  March  13th,  1827,  such  protests 
have  been  adjudged  sufficient.  Their  law  uses  the  word  ^^  de- 
mand ''  when  describing  what  the  protest  shall  contam,  and  such  a 
protest  is  there  allowed  to  go  to  the  jury  as  evidence  fi^m  which 
to  infer  that  the  note  was  present.  Nott's  Executor  v.  Beard, 
16  Louisiana  R.  308. 

The  bill  now  in  dispute  was  on  its  (ace  payable  in  Louisiana ; 
and  hence  the  principles  of  commercial  law  require  that  the  protest 
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be  made  at  the  time  and  in  the  manner  prescribed  by  diat  State. 
Story  on  Bills  of  Exchange,  §  176  ;  1  Chittj  on  Bilk,  193,  506  ; 
StDrj's  Conflict  of  Laws,  §  360. 

Bat  whether  the  statute  of  Louisiana  prescribing  what  protest 
shall  be  sufficient  ou^ht  to  be  considered  as  affecting  any  thing  he* 
jond  the  evidence  oi  protest  in  its  own  courts,  is  not  veiy  clear  on 
principle.     (See  cases,  Story  on  Bills,  §  173.) 

Hence,  in  forming  an  opinion,  I  have  placea  it  mainly  on  tgen* 
end  considerations,  though  in  the  construction  of  a  Louisiana  stat« 
me,  which  clearly  afiected  the  contract,  and  not  the  evidence  ;  and 
where  the  judgment  of  its  court  clearly  rested  on  the  statute  aJonO) 
about  which  some  doubt  exists,  it  ought  unauestionably  to  control 
OS  in  respect  to  contracts  made  or  to  be  fulnlled  there,  even  if  a 
departure  from  the  general  principles  of  commercial  law.  I  wish, 
also,  to  avert  some  serious  consequences  that  I  apprehend  may  re- 
salt  from  the  decision  of  the  majority  of  the  court  in  several  of  the 
States  of  the  Union. 

Bilk  of  exchange  drawn  in  one  State  on  persons  in  another  must 
be  considered,  under  the  previous  decisions  of  this  court,  as  foreign 
btlb.  Townsley  •.  Sumrall,  2  Peters,  179,  586,  688  ;  Lonsdale  v. 
Brown,  4  Wash.  C.  C.  R.  87,  158  ;  1  Hill,  44  ;  12  Pick.  288  ; 
15  Wend.  527  ;  5  Johns.  375  ;  Dickins  v.  Beal,  10  Peters,  579. 
Demand  of  payment,  then,  cannot  be  proved  in  suits  upon  them 
out  of  the  State  where  presented,  unless  by  a  written  protest,  ac* 
cording  to  the  cases  before  cited. 

Whenever  die  protest,  then,  in  such  case,  does  not  state  in  detail 
a  nresentment  or  presence  of  the  bill,  though  stating  a  demand, 
refusal,  and  no  objection,  the  protest  must,  as  in  this  decision,  be 
nded  out  as*  incompetent  evidence  ;  and  the  same  decision  virtually 
implies,  that  no  other  evidence  except  the  written  protest  is  admis- 
sible to  show  that  fact,  or  indeed  any  fact  which  may  be  omitted  by 
accident  or  otherwise  in  the  written  protest,  and  that  no  inference  can 
be  admitted  to  be  drawn  from  the  protest  as  to  presentment,  when 
ODly  a  demand,  refusal,  and  no  objection  are  stated,  as  here.  These 
consequences,  with  others  before  named,  I  would  avoid,  by  making 
the  protest  competent  evidence,  and  when  it  showed  a  demand,  re- 
(bsal,  and  no  objection  explicitly,  as  here,  would  leave  it  to  the  jury, 
from  that  and  the  other  circumstances,  to  say  whether  they  were  or 
were  not  satisfied  that  the  note  was  present. 

In  this  way  it  is  easy  to  reconcile  full  action  of  the  jury  on  the 
facts  with  that  of  the  court  on  the  law,  and  this,  too,  without  any 
innovation  or  change  in  the  rule  as  to  commercial  paper,  or  any 
violatbn  of  adjudged  cases,  but  rather  in  conformity  to  them  and 
to  several  strong  analogies. 

This  court  have  in  other  cases  gone  still  fardier,  and  held  it  prop- 
er even  to  expand  or  enlarge  the  rules  of  evidence  in  certain  exi- 
gencies.    In  Nicholls  o.  Webb,  8  Wheat.  332,  die  principle  laid 
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down  by  Lord  EUenborough^  in  Pritt  v.  Fairclough,  3  Camp.  R* 
305,  as  to  the  niles  of  evidence,  was  adopted,  namely,  ^'  That  tbej 
inust  expand  according  to  the  exigencies  of  society."  And  in  the 
Bank  oi  Columbia  v.  Lawrence,  1  Peters,  583,  speaking  of  a  rule 
as  to  diligence,  Thompson,  J.,  says,  —  ^^  For  the  sake  of  general 
convenience  it  has  been  found  necessary  to  enlarge  this  rule." 

But  all  I  ask  here  is  to  go  as  far  as  the  existmg  rules  of  evidence 
seem  to  justify,  and  let  reasonable  inferences  and  presumptions  be 
made  by  the  jury  from  all  that  is  stated  in  the  protest,  and  thus 
decide  whether  the  note  was  not  probably  present  when  the  de- 
mand was  made. 


The  United  States,  Appellakt,  v.  John  C.  McLemors. 

Although  a  Circuit  Ckmrt,  littinff  as  a  court  of  law,  may  direct  credits  to  be  giren 
on  a  judgment  in  fiiTor  of  Uie  United  States,  and  consequently  examine  the 
grounds  on  which  such  an  entry  is  claimed,  and  may  direct  the  execution  to  hm 
'stayed  until  such  an  invesdcation  shall  be  made,  yet  it  cannot  entertain  a  bill, 
on  the  equity  side,  prayinc  that  the  United  States  may  be  perpetually  enjcunea 
firom  proceeding  .upon  such  judgment 

Nor  can  a  decree  or  judgment  be  entered  against  the  government  for  costs. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Middle  Tennessee,  sittmg  as  a  court  of  equity. 

It  is  unnecessary  to  recite  all  the  circumstances  which  led  to  the 
filing  of  the  bill  in  equity,  as  it  was  dismissed  for  the  want  of  ju- 
risdiction in  the  Circuit  Court.  The  facts  in  the  case  are  summa* 
rily  stated  in  the  opinion  of  the  court.  It  is  proper,  however,  to 
exhibit  the  account  to  which  the  opinion  of  Mr.  Justice  Wayne 
refers :  — 

The  United  States  op  America  v,  Seabct^s  Ezectttobs  and  Sb* 

CmtlTIES. 

Db.    Rohart  Searcy^  late  District  Paymaster^  trt  iuxouni  with  the  U.  & 

To  amount  of  judgment,  2lBt  June,  1827,  .  $  17,028  41 

^  interest  till  20th  Sept.,  1843, 16  yean, 

3  months,  29  days,  .  16,597  80 

$33^696  81 
1828,  May  3,    Cr.  bj  payment  to  Tho.  H.  Fletcher,  $  1,983  69 

^     mtereat  till  20th  Sept,  1843, 15  yean, 

4  months,  17  days,  .        1^84  00 

«*      July  8,        «      payment  to  Tho.  H.  Fletcher,  619  25 

«•      mtereet  tUl  20th  Sept,  1843, 15  yevi, 

2  months,  12  days,  473  33 

•«      July  18,      «•      payment  to  Tho.  H.  Fletcher,         .        1,940  68 
M      interest  till  20th  Sept.,  1843, 15  years, 

2  months,  2  days,  1,766*05 

July  24,      **      payment  made  to  Tho.  H.  Fletcher,  498  33 

"      interest  till  20th  Sept.,  1843, 15  years, 

1  month,  26days,  455  34 

Amounts  carried  forward,       $8,120  60  33,696  81 
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Amouiiti  brought  fimvard,  .    $6,190  60  l$fK  91 

1888,  Oct  28,  Cr.  bj  pajmeot  made  to  Tho.  H.  Fletcher,  960  00 

««      interest  till  20th  Sept,  1843, 14  jears, 

10  months,  92  d^s,  867  92 

«*     Not.  10,     **      peyment  made  to  Tho.  H.  Fletcher,  715  19 
««      interest  till  20th  Sept.,  1843, 14  years, 

10  months,  10  days,  637  54 

1829,  Jan.  15^      »      payment  made  to  Tho.  H.  Fleteher,  304  60 

**      interest  till  20th  Sept,  1843, 14  yeai% 

6  months,  5  days,                         .  267  77 

*  Jan.  24,       **     payment  made  to  Tho.  H.  Fletcher,  498  34 

««      mtarest  tiU  20th  Sept,  1843, 14  yeaas, 

7  months,  26  dai^  437  91 
**     Jan.  96,       ^      payment  made  to  Tho.  H.  Fletcher,  286  67 

•«      uterest  UU  20th  Sept,  1843, 14  years, 

7  months,  24  days.  25139 
**     April  6,      "      payment  made  to  Tho.  H.  Fletcher,  1,273  76 

"      mterest  till  20th  Sept.,  1843, 14  years, 

6  months,  14  days,  1,110  48 

"     Jane  12,      ^     payment  made  to  James  CoUinsworth,  1,163  50 
**      interest  till  20th  Sept,  1843, 14  years, 

3  months,  8  days,  .  995  92 

"     Jane  24,     **     payment  made  to  James  CoUinsworth,  IfiSff  75 
*«      interest  till  20th  Sept,  1643, 14  years, 

2  months,  26  days,            .  877  40 

*■     Oct  28,      **      payment  made  to  James  CoUinsworth,  1,920  00 
««      interest  till  20th  Sept,  1843, 13  years, 

10  months.  28  days,  1,602  56 

1831,  Oct  28,      **      payment  made  to  James  CoUinsworth,  200  00 

**      interest  tUl  20th  Sept.,  1843, 11  years, 

10  months,  22  days,  142  73 

16SI;  Jan.  1,        **      payment  made  to  James  ColUnsworth,  500  00 

•«      interest  till  20th  Sept,  1843,'ll  years, 

8  months,  20  days,  351  67 

*  Sept  3,       ^      payment  made  to  James  CoIliiisw<»th,  1^669  49 

«*      interest  till  20th  Sept,  1843, 11  years 

and  17  days,  1,166  27 

1833,  Jan.  1,        **      payment  made  to  James  CoUinsworth,  2404  60 

**      interest  till  20th  Sept,  1643, 10  years, 

8  months,  20  days,  1,351  00 

1834,  Jan.  1,        **      payment  made  to  CoUinsworth,  1,279  80 

«*      interest  till  20th  Sept,  1843, 9  yam,  8 

months,  20  days,    .                       .  756  08 

1833,  Jan.  1,        ^      payment  made  to  uolUnsworth,  861  00 

««      interest  till  20th  Sept.,  1843, 10  years, 

8  months,  20  days,                       .  553  91 

1699,  Jan.  1,        **      payment  made  to  J.  P.  Grundy,      .  422  00 

<«      interest  till  20th  Sept,  1843,  4  years, 

8  months,  20  days.  119  58 

1831,  Aaf .  10,     **      payment  made  to  CoUinsworth,  425  00 

•*     interest  till  20th  Sept.,  1843, 12  years, 

1  month,  10  days,  .  306  84 

$3S,6ei27 

Amount  orerpaid,  $  1,895  06 

The  case  was  argued  by  Mr.  Mourn  ( Attora^-Greneral) ,  for  the 
appeUant,  and  bj  Mr.  Brinley  and  Mr.  ESaton,  for  the  defendant. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

TUs  is  an  appeal  from  the  decree  of  the  Circuit  Court  of  the 
United  States,  for  the  District  of  Middle  Tennessee. 
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The  bill  was  filed  by  McLemore  and  Cantwell,  surviving  exec- 
utor of  Robert  Searcy,  deceased,  and  snrvivmg  executor  of  George 
M.  Deoderiek,  deceased,  representing  that  a  judgment  was  ob- 
tained by  the  United  States  against  the  executors  of  Searcy,  for 
the  sum  of  seventeen  thousand  and  twen^-eight  dollars  and  forty- 
one  cents.  That  various  payments  had  been  made  on  the  jw^- 
ment  until  the  whole  or  nearly  the  whole  had  been  paid.  That  the 
last  execution  on  the  judgment  was  issued  the  iOth  of  January, 
1842,  for  a  balance  claimed  on  the  judgment  of  two  thousand  ei^t 
hundred  thir^r-two  dollars  and  thirty-seven  cents.  And  they  state 
that  their  payments  were  made  to  different  persons  named,  who  suc- 
ceeded each  other  in  the  office  of  District  Attorney  of  die  United 
States  for  Middle  Tennessee  ;  and  that  bv  the  absence  and  death 
of  a  part  of  them  it  is  difficult  to  show  the  sums  paid.  That  the 
money  was  principally  cdlected  by  the  district  attorneys  on  notes 
handed  them  for  collection,  the  proceeds  of  which,  when  received, 
were  to  be  applied  to  the  discharge  of  the  judgment.  That  tbb 
arrangement  was  sanctioned  hj  the  treasury  department.  And  the 
prayer  of  the  bill  is,  that  the  judgment  may  be  enjoined,  &c. 

The  District  Attorney  of  the  United  States  answered  the  biD, 
and  the  matter  of  payments  was  referred  to  a  master,  who  report- 
ed a  balance  against  the  United  States,  after  paying  die  judgment. 
On  this  report,  the  district  judge  holding  the  Circuit  Court  decreed 
a  perpetual  injunction,  and  that  the  United  States  should  pay  the 
costs. 

There  was  no  jurisdiction  of  this  case  in  the  Circuit  Court,  as 
the  government  is  not  liable  to  be  sued,  except  with  its  own  con- 
sent, given  by  law.  Nor  can  a  decree  or  judgment  be  entered 
against  the  government  for  costs. 

The  Circuit  Court,  as  a  court  of  law,  may  direct  credits  to  be 
siven  on  the  judgment,  and  having  a  right  to  order  satisfaction  to 
be  entered  on  the  judgment,  consequendy  may  examine  the  grounds 
on  which  such  an  entry  is  claimed,  and  may  direct  the  execution 
to  be  stayed  until  such  an  investigation  shaU  be  made. 

This  bill  is  dismissed. 

Mr.  Justice  WAYNE  concurred  m  the  decision  of  the  case, 
but  said  it  appeared  in  the  record  that  a  different  mode  of  com- 

Ktbg  interest  bad  been  pursued  from  that  which  had  been  setded 
^  this  court.  In  Livingston  v.  Stoiy,  13  Peters,  371,  the  court 
said  :  — *'  The  correct  rule,  in  general,  is,  that  the  creditor  shaB 
calculate  interest  whenever  a  payment  is  made.  To  this  bterest 
the  pavment  is  first  to  be  applied ;  and  if  it  exceed  the  interest  due, 
the  balance  is  to  be  applied  to  diminbh  the  principal.  If  the  pay- 
ment fall  short  of  the  interest,  the  balance  of  interest  is  not  to  be 
added  to  the  princinal  so  as  to  produce  interest.  This  rule  is 
equally  applicable,  wtiether  the  debt  be  one  which  expressly  draws 
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iiMroBt,  or  od  wUeh  interest  is  givmi  in  the  Dime  of  damages.^ 
Nor  is  it  to  be  considored,  by  an^  diing  which  the  court  has  do«» 
fspotk  the  BiocioD,  that  aoy  saaetioo  ia  given  to  any  other  mode  of 
Qon^puting  interest. 


■^^ 


Zellbs^s  Ls8aB&  v.  Jacob  K.  Eckbrt  Aim  otbib8. 

Under  a  will  which  deTiied  land  to  the  aon  of  the  testator,  and  proTided  thai  the 
widow  ahooki  continue  in  DoeeeeMon  and  occupation  of  the  premitet  until  the 
mm  wnirmd  ait  the  age  of  fifteen  reara,  she  was  entitled  to  their  posMssion  and 
eiuDjment  ontil  the  time  when  tne  child  wonld  hare  reached  the  age  of  fifleeA 
if  be  had  lived,  although  he  died  before  that  time. 

Ber  poeseesioo,  therefore,  was  not  adverse  to  the  heirs  of  the  child,  during  thai 
jsanod. 

Where  the  original  possession  bj  the  holder  of  land  is  in  priritj  with  the  title  of 
the  ri^htibl  owner,  in  order  to  enable  such  holder  to  avail  himself  of  the  statuto 
of  limitalions,  nothing  short  of  an  oj>eB  and  eaplieit  <iUsavowal  and  disclaimer  oit 
holding  under  that  tide,  and  aasertioa  of  title  in  himself  hrooght  hone  to  tk^ 
other  partjr,  will  satisfy  the  law. 

The  burden  of  proof  is  on  the  holder  to  establish  such  a  change  in  the  character  of 
the  poseession. 

The  statute  does  not  begin  to  mo  ontil  the  possession  becomes  tortioos  and  wfoof* 
fhl  bjr  the  dislojral  acts  of  the  tenant,  which  must  be  open,  continued,  and  noto^ 
rioBs,  so  as  to  preclude  all  doubt  as  to  the  character  of  the  holding,  or  the  want  of 
knowledge  on  the  part  of  the  owners. 

In  this  case  there  was  evidence  enough  given  upon  this  point  to  authorise  tbe  court 
below  to  submit  the  question  of  adverse  possession  to  the  jury,  and  advise  them 
that  a  foundation  was  laid  upon  which  tnej  might  presume  a  grant  for  the  pnr- 
fose  of  <|uieting  the  title. 

Tne  whole  charge  of  the  judge  to  the  jury  is  incorporated  into  this  record.  Thif 
mode  of  making  up  the  error  books  is  exceedingly  inconvenient  and  embarrassing 
to  the  court,  and  is  a  departure  from  familiar  ana  established  practice. 

80  fiff  as  error  is  founded  upon  the  bill  of  eaeaprioas  incetporatod  into  the  record^ 
it  lies  only  to  exceptions  taken  at  the  trial,  and  to  the  ruling  of  the  law  by  the 
jndpe,  and  to  the  admission  or  rejection  of  evidence.  And  only  so  much  of  the 
evi<£MiGe  as  may  be  necessary  to  present  the  legal  ouestbns  thus  raised  and  noted 
should  be  carried  into  the  bill  of  exceptions.  All  beyond  serves  to  encumber 
and  confbse  the  record,  and  to  perplex  and  embarrass  both  court  and  counsel. 

The  eariier  ibrma  under  the  statute  giving  the  bill  of  exceptions  are  models  which 
it  would  be  wiae  to  consult  and  adhere  UK 

This  was  a  writ  of  error  to  the  Circuit  Coivt  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  to  briM  up  for 
review  certain  instructions  to  the  jury  in  an  action  of  ejectment 
hroitfht  by  the  plaintiff  in  error  against  the  defendants  in  error,  and 
m  wmch  tlie  latter  obtained  the  verdict. 

Frederick  White  was  tbe  owner  of  tbe  premiaef  ia  cniestioni 
being  part  of  a  small  tract  of  land  situate  in  the  coun^  of  Laocas* 
ter,  Pennsylvania,  of  which  he  died  seised  in  March,  17d8,  leaving 
a  last  will  and  testament  by  which  he  devised  the  said  land  in  fee  to 
Frederick  White,  Jr.,  his  only  child,  who  was  then  about  four  years 
of  age.    He  also  provided  in  the  will  that  his  widow  should  oon* 
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tinue  in  possession  and  occupation  of  the  premises  till  the  soo 
arrived  at  the  age  of  fifteen. 

The  widow  married  again  m  about  nine  months  after  the  decease 
of  her  husband,  Frederick  White,  to  one  George  Eckert.  One  of 
the  defendants,  Jacob  K.  Eckert,  is  a  son  of  that  marriage,  who  was 
bom  in  1799.     The  other  defendants  claim  under  him. 

Frederick  White,  Jr.,  the  son,  died  in  1800,  then  about  six  yean 
of  age,  leaving  his  mother  and  Jacob  K.  Eckert,  the  half-brother, 
surviving. 

The  mother  resided  upon  the  farm  about  one  year,  and  then  left 
the  possession ;  but  her  husband  had  the  charge  of  it,  occupyiK 
and  improving  the  land,  leasing  the  same  and  receiving  the  rents  and 
profits,  till  their  son  became  of  age,  when  he  went  into  the  posees* 
sion  and  management,  and  he  and  those  claiming  under  him  bare 
been  in  the  possession  and  occupation  of  the  same  down  to  the 
present  time.  The  farm  has  always  been  occupied,  improved,  and 
claimed  as  belonging  to  the  half-brother,  first  by  Eckert,  the  father, 
during  his  minoritv,  and  afterwards  bvthe  son  (Jacob  K;)  himself, 
and  those  under  hiro.  Large  and  valuable  improvements  have  been 
made  while  it  was  thus  occupied. 

Frederick  White,  the  testator,  was  a  native  of  Germany,  and 
emigrated  to  this  country  as  early  as  1755,  and  soon  after  settled 
in  Lancaster  countv,  and  purchased  the  premises  in  question, 
where  he  resided  till  his  death,  in  1798,  bemg  then  about  eighty 
years  of  age. 

The  lessors  of  the  plaintiff  claim  to  be  the  descendants  of  a  half- 
sister,  wht>m  he  left  m  Germany,  and  to  be  the  heirs  at  law  <^ 
Frederick  White,  Jr.,  the  deceased  son.  Evidence  was  given  on 
the  trial  tending  to  establish  the  heirship  derivable  from  this  source, 
and  which  constitutes  their  title  to  the  premises. 

It  further  appeared,  that,  as  early  as  1806,  a  family  of  the  name 
of  Bonert,  another  branch  of  the  descendants  of  the  half^ister,  in- 
stituted action  of  ejectment  against  George  Eckert,  the  father  of 
the  defendant,  in  the  Common  Pleas  of  Lancaster  coimty,  to 
recover  the  premises,  as  the  heirs  of  the  deceased  son,  Frederick 
White,  Jr.  This  litigation  appears  to  ha\,e  been  continued  tiU  1810, 
when  the  controversy  was  referred  to  arbitrators,  and  an  award  made 
against  the  plaintiffs. 

Another  suit  in  ejectment  was  brought  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania,  by  the 
same  plaintiff,  which  ended  in  a  compromise  between  the  parties, 
in  1818,  by  whom  it  was  agreed  that  the  property  should  be 
appraised,  the  plaindffs  to  have  one  third,  and  Jacob  K.  Eckert, 
the  half-brother,  the  remaining  two  thirds  ;  and  that  they  should  cast 
lots  m  order  to  determine  which  of  the  parties  should  have  the 
land,  and  pay  the  valuation  according  to  their  proportion.  The 
land  was  appraised  at  the  sum  of  $  ^,000 ;  the  plaintiffs  got  the 
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nght  to  make. their electioD,  and  tbev  cboae  the  land,  by  which  they 
became  obligated  to  pay  to  Eckert  the  sum  of  $  16,000,  in  one  year 
firom  the  time  the  election  waa  made.  They  failed  to  oaake  the 
payment  in  pursuance  of  the  agreement,  and  in  1 823  a  judgment  was 
lecovered  against  them  for  die  amount,  and  interest,  and  all  their 
right  and  title  to  the  property  was  sold  on  execution,  imder  the 
judgment,  to  Jacob  K.  Eckert,  the  half-brother. 

It  further  appeared,  that  the  lessors  of  the  plaintiff  in  the 
present  suit,  called  the  Shultzheiss  branch  of  the  descendants  of  the 
half-sister,  also  brought  suits  against  Ge<H|;e  Eckert,  executor  of 
the  estate  of  Frederick  White,  the  testator,  to  recover  their  share 
of  the  personal  property,  in  the  Common  Pleas  of  Lancaster 
couDty,  which  in  1810  was  referred  to  arbitrators,  and  an  award 
made  against  them. 

The  latter  were  the  only  suits  instituted  by  this  branch  of  the 
heirs  till  the  present  suit  was  mstituted  to  recover  the  real  estate, 
which  was  commenced  in  April,  1834,  and  of  course  has  been 
pending  for  nearly  twelve  years. 

When  the  testimony  closed,  the  counsel  for  the  plaintiff  prayed 
the  court  to  instruct  the  jury,  that,  inasmuch  as  the  widow  of 
Frederick  White  was  directed  by  his  will  to  keep  possession  of 
the  land  until  the  son  to  whom  it  was  devised  should  arrive  at  the 
tf  e  of  fifteen,  the  possession  by  her  and  her  husband  was  to  be  con- 
sidered in  the  character  of  trustees  of  the  estate  for  his  bmiefit ;  and 
after  his  death,  for  the  benefit  of  those  who  might  be  entitled  to  the 
inheritance  as  heirs  at  law ;  and  that  the  possession,  therefore,  was 
not  adverse  to  the  plaintiff's  title ;  that  the  trust  having  once  atr 
tacbed,  the  possession  of  Eckert  and  wife  could  not  become  adverse 
to  the  title  of  the  cutuis  que  truit. 

Which  instruction  the  court  refused,  and  charged  the  jury  as  fol* 
kwrs  :  — 

*'*'  That,  however  true  it  nught  be,  in  point  of  fiict,  that  the 
widow  and  her  husband  did  enter  upon  and  continue  the  poa- 
fesskm  of  the  land  as  trustees  for  young  White,  or  his  heirs,  up  to 
any  stated  period,  the  legal  consequences  asserted  by  the  plaintiff's 
counsel  would  not  result.  A  trustee  of  any  description  may  dis- 
avow and  disclaim  his  trust,  though  it  is  in  the  utmost  bad  feuth,  or 
m  violation  of  hb  express  agreement,  from  which  time  his  possession 
of  lands,  money,  or  chatteb,  held  under  an  original  trust,  becomes 
adveEse,  so  as  to  bar  an  action  of  account  after  six  years,  or  an 
ejectment  in  twenty-one  years  after  notice  of  the  disavowal,  dis- 
claimer, and  adverse  possession  is  given  to  the  person  entitled  to 
the  bmefit  of  the  execution  of  the  trust."  ^^  That  notice  of  the 
disclaimer  puts  the  true  owner  under  the  same  obligation  to  reclaim 
the  possession  withm  the  fixed  period,  as  if  no  trust  had  ever 
existed  ;  and  it  matters  not  whether  the  trust  began  by  the  volun- 
tary act  of  the  trustee,  or  the  law  made  him  a  trustee  against  hb 
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will,  «8  the  result  of  his  ntuadcxi  or  coodtiet."  And  further,  ^<  Thttt 
taking  all  the  testimoi^  in  the  cause  in  eoimection,  the  court  tfaoudxt 
the  jury  woiid  be  justified  in  finding  that  the  possession  of  the  de- 
fendants, from  the  death  of  young  White,  was  adverse  to  the  rigbt 
and  title  of  the  plaintiff,  and  that  George  Eckert  hdd  it  for  his  scm; 
and  that,  should  this  be  their  opinion,  the  statute  of  limitations  be- 
gan to  run  against  the  right  in  1809,  and  had  its  full  effect  m  1800, 
by  a  continued  adverse  possession  of  twenty-one  years." 

The  court  abo  instructed  the  jury  that  thev  were  authorized^ 
firom  the  fact  of  the  lessors  of  the  plaintiff  havmg  made  a  chum  to 
the  estate  of  Frederick  White,  Sen.,  as  early  as  1606,  and  after- 
wards abandoning  it  till  1834,  together  with  the  other  facts  and  cir- 
cumstances in  the  case,  to  presume  a  grant  to  Jacob  K.  Eckect 
firom  the  heirs. 

To  all  which  instructions  the  counsel  for  the  plaintiff  excepted, 
and  a  verdict  was  rendered  finr  the  defendants. 

The  cause  was  argued  by  JIfn  Ckark$  J.  fngenoUy  for  ibb 
pkuntiff  in  «vror,  and  Jw^  Seoitj  for  defendants^ 

Mr.  Ingw^ollf  for  the  plamdff  m  error,  said  that,  the  c^inon  of 
the  Circuit  Couit  was^  tnat  the  plunciff  was  barred  by  limiatiaD. 
But  the  widow  was  directed  by  die  will  to  hold  the  property  for  As 
ehild,  and  both  she  and  her  husband  were  trustees  for  me  child  and 
tus  heirs.  The  trust  once  existed,  —  diat  is  certain.  But  the  c^nirt 
say  that  a  trustee  may  disavow  bis  trust,  and  establisli  Us  <hnv 
right,  ^^  though  it  is  m  the  utmost  bad  fiiitb,  or  in  violation  of  fais 
express  agreement."  It  is  ve/Fy  une  that  a  trustee  may  dtsavow 
his  trust,  and  give  notice  that  he  means  to  hoki  the  property  ra  ins 
t^wn  right ;  and  in  such  ease  the  oAer  parhr  is  required  to  take 
care  of  himself.  But  the  law  will  not  sanction  bad  faith.  In  te 
diarge  of  the  court,  it  is  said,  also,  that  the  effect  of  the  record  and 
writings  introduced  in  evidence  was  for  the  court  to  decide ;  bm 
the  quesdon  was  a  mixed  one  of  law  and  fact.  7  Wheat.  535  ;  5 
Peters,  438,  440,  491,  403  ;  11  Peters,  61 ;  6  Peters,  74S  ;  S 
Peters,  48  ;  4  Peters,  500  ;  10  Peters,  221,  226. 

These  cases  do  not  sustain  the  doctrine  stated  by  the  Cirrait 
Court,  namdy,  that  ^f  a  trustee  <^  any  descripticm  may  disavow  and 
disclaim  his  trust,  thou^  it  is  in  the  utmost  bad  faith,  or  m  violsdon 
of  his  ex{M^s  agreement ;  bom  which  time  his  possession  of  kmds, 
money,  or  chattels,  held  under  an  m^nal  trust,  becomes  adverse, 
so  as  to  bar  an  action  of  account  after  six  years,  or  an  ejectment  in 
twen^-ose,  after  tiotice  of  the  disavowal,  disclumer,  and  advene 
possessicm  is  given  to  the  parson  entitled  to  the  benefit  of  the  exe* 
eution  of  the  trust." 

The  case  in  2  Sch.  end  Left.  626,  636,  is  stronger,  it  must  be 
admitted,  in  favor  of  the  doctrine,  but  the  case  in   14  Serg.  Ml 
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Rawie,  570,  does  not  bear  out  the  Circoh  Court.     See  i  Biime^y 
575,  and  also  14  Serg.  &  Rawle,  333. 

The  Pennsyhania  cases  all  look  to  the  fairness  of  die  transaction, 
but  here  the  court  say  that  it  was  natural  for  the  party  holding  to 
befiere  diat  the  property  belonged  to  him,  and  that  these  German 
heirs  must  have  imown  that  the  trustee  was  claiming  it  in  his  own 
i%fit. 

JIfr.  Sfoili  for  defendants. 

There  is  no  bill  of  exceptions  in  the  record.  It  ou^t  to  be 
sgned  and  sealed,  and  this  court  cannot  notice  an  exception  whieh 
does  not  come  up  in  that  way.  3  Peters,  418  ;  4  Peters,  104 ;  3 
Wheat.  651. 

The  charge  of  the  judge  below  has  been  misunderstood.  He 
inculcates  no  immoral  principles.  It  was  necessary  for  the  jury  to 
find  the  intention  of  the  party,  for  it  is  one  of  the  elements  of  ad- 
verse possession.  If  it  is  natural  for  a  father  to  consider  himself  as 
holding  property  for  his  son,  then  this  natural  feeling  is  one  of  the 
evidences  of  mtention,  and  it  was  not  wrong  in  the  judge  to  indicate 
to  the  jury  all  the  sources  from  which  they  would  be  enabled  to 
find  the  intention. 

The  intention  is  important.     5  Peters,  438,  440,  600. 

The  judge  in  his  charge  refers  to  the  escheat  laws  of  Pennsyl* 
vank,  1^  which  the  estate  would  have  gone  to  the  half-brother  for 
the  want  of  other  heirs  of  young  White,  with  the  unsettled  state  of 
the  laws  of  descoit  for  more  than  thirty  years  afterwards,  and  says, 
k  '^  is  a  powerful  consideration  in  our  minds  to  denote  a  contrary 
intendon."  See  Purdon's  Digest,  384,  or  2  Dallas,  552,  or  2 
Smith,  425  ;  3  Yeates,  400. 

So  the  law  stood  until  overruled  by  7  Sere.  &  Rawle,  397,  m 
1831 .  Was  it  a  fault  or  crime  in  a  father  to  hold  for  his  son,  un- 
der this  state  of  the  law,  or  in  a  judge  to  say  so  ? 

Statutes  of  limitadons  are  to  be  enforced  by  courts,  and  disabiS- 
des,  in  order  to  exonerate  a  party  from  their  operation,  are  not  to 
be  heaped  one  upon  another.  .  7  Serg.  &  Rawle,  209  ;  I  Watts, 
341. 

It  has  been  said,  that  the  judge  argued  the  case  too  much.  But 
thb  court  has  nothhig  to  do  with  the  comments  of  die  court  be- 
low upon  evidence ;  its  only  province  is  to  correct  mistakes  in  law. 
4  Peters,  1  ;  3  Howard,  205. 

The  charge  expressly  says,  that  the  jury  are  to  decide,  without 
bebg  bound  by  the  opinion  of  the  court. 

It  k  also  said,  that  the  claim,  having  been  made  within  eighteen 
years,  wiH  prevent  the  statute  from  running.  The  statute  of  P«m- 
sylvania  requires  the  suit  to  be  brought  within  twenty-one  years, 
nid  a  suit  upon  some  collateral  matter  is  not  sufficient.  If  there 
is  no  such  exception  in  the  statute,  the  court  can  make  none. 
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The  verjr  faot  of  titigatkm  shows  the  posaessioD  to  have  beat  ad- 
verse.   3  Howard,  674. 

The  statute  of  lunkations  is  fotmd  m  2  Dalloi  28I9  or  2  Smith, 

There  are  no  exceptioiis  on  ibe  rqpord  of  tins  case,  and  no  in^ 
^strnctioBS  asked.  White  died  in  1798,  and  directed  bis  widow  to 
keep  possession,  but  not  for  his  son,  as  b  said  by  the  other  Mh» 
The  will  is  not  m  the  record,  and  is  only  found  in  the  charge  of 
the  judge.  But  it  is  stated  in  1  Binney,  576.  The  mdow^s  ££• 
teen  years  were  out  in  1809.  She  masried  agak  in  1798,  aad  the 
defimdants  sold  and  leased  the  property.  In  1809,  some  elabaaala 
appeared  and  brought  suits,  which  were  corapronused.  The  lan- 
guage of  the  judge  which  is  complained  of  contains  the  doearine 
of  this  court.  7  Wheat.  535,  549 ;  3  Pmers,  48,  52 ;  4  Peters, 
500  ;  5  Peters,  438,  440,  491  -493 ;  lO  Peters,  221,  226. 

See  also  Preston  on  Abstracts,  376  ;  1  Watts,  275  ;  7  JolmB. 
Ch.  Rep.  100 ;  3  Howard,  411 ;  1  Howard,  189. 

JUr.  b^ersoll^  in  reply. 

The  agreement  of  counsel  which  is  found  in  the  record  removes 
all  difficiuty  which  nikht  arise  from  there  being  no  bill  of  exceptioos 
signed  and  sealed.  The  reason  why  such  an  agreement  was  nade 
is,  that  there  were  two  ejectments  pending,  in  one  of  which  then 
'was  a  long  trial,  and  the  court  gave  the  charge  which  is  in  the 
Tecord.  hi  the  second  case  it  was  thought  unnecessary  to  have 
another  charge,  and  we  agreed  to  bring  the  case  up,  adopting  the 
chaste  m  the  first  case.  The  case  conies  up  somewhat  irregular^;, 
but  Judge  Ser^sant  has  said  that  short  pleadings  are  sancti<ned  bgr 
the  bill  of  rights. 

There  is  only  one  main  point  in  the  case,  which  is,  whether  or 
not  there  was  an  implied  trust  in  the  property.  How  fkr  trusts  aie 
within  the  statutes  <k  limitation,  see  2  Preston  on  AbetractSi  ^^  ; 
7  Johns.  Ch.  R.  90. 

We  do  not  deny  that  a  trustee  can  repudiate  the  title  of  his  cta- 
Un  que  use,  but  we  say  that  such  repudiation  must  be  distinct  and 
explicit.  And  as  the  widow  was  directed,  by  her  first  husband's 
will,  to  hold  the  premises  for  the  first  son  till  fifteen  years  of  ^ge, 
she  and  her  second  husband,  Eckert,  held  as  trustees,  and  no  ad- 
vise possession  took  place.  Durii^  the  first  six  years,  as  long  as 
the  first  son  lived,  it  clearly  was  a  trust,  and  this  trust  was  never 
disowned.  The  charge  of  the  court  bek>w  included  the  discussion 
of  this  fact  of  adverse  possession,  and  thus  excluded  the  jury  fitmi 
the  consideration  of  vAm  belonged  to  them  alone.  We  ^aj, 
dierefore,  that  there  was  error. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 
According  to  the  true  construction  of  the  will  of  Frederidc 
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'VUte,  we  ire  incliind  m  tUnk  that  tbe  widow  vmn  entitled  lo 
aba  possession  and  enJDjrment  of  the  premises  m  qtiefdon  davm  to 
At  year  1809,  whan  the  son  wonid  have  anwed  at  die  age  of 
tteoi  bad  he  surmed,  notwkfastending  his  death  in  1800,  some 
nme  jeara  short  of  diat  time,,  as  tbe  testator  probably  intended  the 
tenis  nnd  profits  during  Ak  period  as  «  part  of  her  prorinoo  in 
ibe  setllenieal  of  fab  ealBte.  The  mht  of  entrr,  therefere,  did 
not  nocnie  to  tbe  lessors  of  die  fdaintiff  till'  that  time.  Then  the 
widow  and  her  husband  wete  bound  to  surrender  the  possesskm  to 
die  son  had  be  Kfed,  and  of  consequence  to  his  heirs  at  law  in 
dK  event  oi  his  death. 

Tbe  statute  of  liniiiatiiiiis  nttacfaed  and  began  to  run  fitm  tbis 
yeriod,  provided  the  endenoe  is  sufficient  to  raise  -an  adrerse  bo»- 
session  on  tbe  part  of  tbe  defendants,  m  hostility  to  die  tide  or  de 
tbdrs. 

TUs  smt  was  comraenoed  in  AprS,  1634,  some  tweoty-6re 
Tears  from  the  time  the  rUit  of  entij  accrued.  Tbe  statute  of 
bimtations  in  the  State  of  Pennsykania  is  twenty-one  Fears. 

The  oridnal  possession  of  Eckert,  the  husband  or  the  widow, 
being  confessedly  in  suberdiaatbn  to  tbe  title  of  die  yomger 
Wbite  during  hb  lifetime,  and  after  his  decease  lo  tbe  thle  cf  dm 
beirs  at  kw,  down  to  1809,  when  tbe  right  to  oecmy  under  dm 
w31  ceased,  die  burden  lay  upon  him  to  estabtish  a  change  in  dm 
ebaracter  of  the  possession  after  this  period  ;  end  being  thus  in 
privity  with  tbe  tide  of  the  rigbtful  owner,  notUng  short  of  an 
o^ien  and  expficit  disavowal  and  disdlaimer  of  a  bidding  under  that 
title,  and  assertion  of  title  in  himself,  or  in  his  son,  the  half> 
brother,  broi^bt  home  to  the  lessors  at  the  plaintiff,  will  satisfy 
the  kw.  Short  of  this,  be  will  still  be  regvded  as  holding  in  aub- 
Bcifieucy  to  d»  rightful  title.  There  are  authorities  mamtaining 
ibe  doctrine,  that  a  party  standing  in  die  relation  of  Eckert  to  ike 
tUe  in  question  k  incapable  in  law  of  imparting,  fav  any  act  of  bk 
own,  an  adverse  diaiBcter  to  bk  possession ;  and  that,  in  otim  to 
deny  or  (fispirte  tbe  title,  be  must  first  surrender  the  possession, 
and  pkce  the  owner  in  die  condition  be  stood  b^ve  tne  posses- 
<sion  was  t^en  under  him.  Thk  doctrine  was  siipposed  to  govem 
dM  rights  of  trustee  and  eeihfi  qn$  (rust,  landlord  and  tenant, 
vendor  and  vendee,  tenants  in  common,  &c.,  and  that  no  knse  of 
time  woidd  lay  a  finindation  for  a  statute  bar  .lo  the  right  of^  entnr 
iiy  reason  of  an  adverse  possession  between  parties  stmiding  m  th» 
l^dttioii,  or  any  others  in  like  privity. 

The  kw,  however,  has  been  setded  odierwise.  The  trustae 
in^  disavow  and  disclaim  bk  trust ;  the  tenant,  tbe  tide  of  hk 
lanmord  after  tbe  expiration  of  hk  lease  ;  die  vendee,  the  title  of 
bk  vendor  after  breach  of  the  contract ;  and  the  tenant  in  common, 
tbe  tide  of  hk  cotenant ;  and  drive  the  respective  owners  and 
dannams  to  their  action  whUn  the  period  of  the  slatnte  of  Umita- 
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Ibn^  3  Bos.  &  Pul.  542  ;  5  Barn.  &  Aid.  332  ;  Cowp.  317; 
2  Stark.  Ev.  887  ;  7  Johns.  Ch.  R.  90  ;  20  Johns.  R.  565  ;  4 
8ei^.  &  Rawle,  310  ;  7  Wheat.  546 ;  3  Peters,  52,  C.  &  H.*8 
note,  Pt.  1,  notes,  307,  311,  and  cases  ;  2  Sch.  &  Lefr.  6dS; 
SJac.&  Walk.  1,  191. 

*  The  onty  distinction  between  thb  ckss  of  cases  and  those  in 
which  no  privity  between  the  parties  existed  when  the  possessioo 
commenced  is  in  the  degree  of  proof  required  to  establish  the  ad* 
verse  character  of  the  possession.  As  that  was  originally  tak^i 
and  held  in  subserviency  to  the  title  of  the  real  owner,  a  clear, 
positive,  and  continued  disclaimer  and  disavowal  of  the  title,  and 
assertion  of  an  adverse  right,  and  to  be  brought  home  to  the  party, 
are  indi^nsable  before  any  foundation  can  be  laid  for  die  opera* 
tion  of  the  statute.  Otherwise,  the  grossest  injustice  miglH  be 
practised  ;  for,  without  such  notice,  he  might  well  rel^  upon  the 
fiduciary  relatbns  under  which  the  possession  was  originally  taken 
and  held,  and  upon  the  subordinate  character  of  the  possessioo  as 
the  legal  result  of  those  relations. 

The  statute,  therefore,  does  not  begm  to  operate  until  the  pos- 
session, before  consist^it  with  the  title  of  the  real  owner,  beoomes 
tortbus  and  wrongful  by  the  disloyal  acts  of  the  tenant,  whieb 
must  be  open,  continued,  and  notorious,  so  as  to  preclude  all  dtnht 
as  to  the  character  of  the  holding,  or  the  want  of  knowledge  on 
ihe  part  of  the  owner.  If  he  then  neglects  to  enforce  his  rights  by 
action  within  the  period  fixed  by  the  statute,  the  loss,  as  in  evety 
other  case  of  the  kind,  is  attributable  to  his  own  laches,  and  not  to 
the  law. 

The  main  question,  therefore,  here  b,  as  to  the  sufficiency  of 
die  proof.  It  appears,  that  as  early  as  1809  the  heirs  clakBine 
here  instituted  actions  against  Eekert,  as  executor  of  Freddies 
White,  the  testator,  to  recover  their  share  of  the  personal  astate, 
as  next  of  kin  to  the  younger  White,  which  were  resisted,  on  dbe 
ground  the  whole  estate  belonged  to  the  half-broths,  and  the  claim 
defeated.  Another  branch  oi  the  same  family,  at  an  earlier  date 
(1806),  instituted  actions  of  ejectment  to  recover  their  share  erf* 
the  real  estate,  which  were  resisted  upon  like  ground,  and  Vke  re* 
suit.  Both  branches  of  the  Utigation  were  brought  to  a  close  in 
1810.  The  latter  branch  (not  the  parties  here)  again  renewed  the 
litigation  to  recover  the  realty  in  1816,  which  terminated  in  1818 
by  compromise,  with  a  view  to  put  an  end  to  the  controversy,  but 
which  fell  through  by  reason  of  the  failure  of  the  phmtifis  to  fidfil 
ibe  conditions  c?  the  settlement. 

The  present  is  the  first  suit  brought  by  this  branch  of  the  heirs 
to  recover  the  real  estate,  and  which  was  commenced  after  the 
lapse  of  twenty-five  years  from  the  time  their  right  of  entry  ac* 
erued,  and  after  the  lapse  of  the  same  period,  also,  from  the  ter- 
mnation  of  a  litigation  on  bdialf  of  themselves  and  their  co-bmrs 
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to  recovar  cfae  eBtate^  real  and  persomly  in  which  tba  present  d»* 
fendanl  succeeded.  Ihiriog  all  diis  time  their  tide  has  been  disv 
Towed  and  resistied)  and  the  light  and  title  of  the  half-brother  of 
itm  younger  White  asserted  and  maintained  ;  and  the  property  oc^ 
topied,  cultivated,  and  improved  under  diis  claim  of  title  and  own* 
ership ;  and  portions  of  it  are  now  in  possession  of  bona  fide  pur* 
chasers,  upon  which  large  and  TakiaUe  erections  and  improvementa 
have  been  madie.    ^ 

We  are  satisfied,  therefore,  dut  the  court  bdow  were  n^  is 
aobnutting  the  question  of  adverse  possession  to  the  jury  ;  as  them 
was  evidence  enough,  even  within  the  strictest  mlea  of  law  on  thb 
8id>ject,  arisii^  out  of  the  fidociary  relation  in  which  the  defendant 
origmaily  stood  to  the  title,  to  make  this  die  doty  of  the  oourti 
And)  further,  looking  at  aU  the  facts  and  circumstances  disclosed 
at  the  trial,  uid  characterisiBg  the  possession,  occupation,  and  ini« 
provement  of  die  propoty,  we  cannot  say  that  any  eiror  was  com« 
nitted  in  also  advising  the  jury  that  a  fioundatioo  was  laid  i^>oa 
which  they  might  presume  a  grant  for  the  purpose  of  quieting  the 
tide. 

Twenty  years'  possession  by  one  of  two  tenants  in  common, 
accompanied  with  an  exclusive  appropriation  of  the  rents  and  profits, 
acquiesced  in  by  the  cotenant,  has  been  held  to  afford  the  pre- 
sumption of  a  conveyance  from  the  par^  out  of  the  possession 
(Cowp.  317),  and  the  same  lei^h  of  tune,  coupled  with  other 
circumstances,  a  conve^imce  or  release  of  an  equity  of  redemp- 
tion to  the  mortgagee  m  possession  (9  Wheat.  490,  497,  496). 

The  facts  and  circumstances  in  this  case,  in  connection  with  the 
length  of  the  possession  and  occupation,  are  much  stronger  in  favor 
c^  allowing  the  presumption,  than  existed  an  several  cases  where 
die  doctrine  has  been  applied. 

The  charge  of  the  court  below  is  a  most  elaborate  one,  discuss- 
ing  at  large  both  the  law  and  the  facts  upon  general  principles 
and  upon  authorities,  as  well  as  in  reference  to  the  particular  ques* 
tians  involved,  and  the  whole  incorporated  into  the  record* 
Some  of  the  comments,  both  upon  the  law  and  the  &cts,  are  jusdy 
liable  to  the  criticisms  made  by  the  learned  counsel  on  the  argu- 
ment. But,  looking  at  the  whole  case,  and  the  main  grounds  upon 
which  it  was  placed  before  the  jury,  we  cannot  say  that  the  appel- 
late court  shoidd  iaterCbre,  or  that  the  parts  obnoxious  to  the  criti- 
cisnis  afibrd  ground  of  review  and  reversal  on  a  writ  of  error. 

This  mode  of  making  up  the  error  books  is  exceedingly  incon- 
venient and  embarrassing  to  the  court,  and  is  a  departure  from  la- 
miliar  and  established  practice. 

'So  far  as  error  is  founded  upon  the  bill  of  exceptions  incorpor- 
ated nMo  the  record,  it  lies  only  to  exceptions  taken  at  the  trial  la 
Ae  ruling  of  the  law  by  the  judge,  and  to  the  admission  or  rejec- 
tion of  evidence.  (iBac.  Abr.  779  ;  Bull.  N.  P.  316.)  Beyond  this 
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we  have  no  power  to  look  into  the  bill,  on  a  writ  of  error,  as  it  is 
the  creature  of  statute,  and  restricted  to  the  points  stated.  13  Edw. 
1,  c.  31.  And  only  so  much  of  the  evidence  given  on  the  trial  89 
may  be  necessary  to  present  the  legal  questions  thus  raised  and 
noted  should  be  carried  into  the  bill  of  exceptions.  All  beyond 
serves  only  to  encumber  and  confuse  the  record,  and  to  perplex 
and  embarrass  both  court  and  counsel. 

We  have  no  concern,  on  a  writ  of  error,  with  questions  of  fact,  <» 
whether  the  finding  of  the  jury  accords  with  the  weight  of  the  evi- 
dence. The  law  has  provided  another  remedv  for  errors  of  this 
description,  namely,  a  motion  in  the  court  below  for  a  new  trial, 
on  a  case  made.  More  attention  to  the  practice  in  drawing  up  the 
bill  of  exceptions,  and  to  method  and  order  in  makbg  up  the  error 
books,  would  greatly  relieve  the  court,  and  enable  counsel  to  hriog 
out  more  readily  and  distinctly  for  consideration  the  legal  qaes« 
tions  involved.  The  earlier  forms  under  the  statute  giving  the  bill 
of  exceptions  are  modeb  which  it  would  be  wise  to  consult  and 
adhere  to. 

We  think  the  judgment  in  the  Circuit  Court  should  be  affirmed. 


Johh  Knox,  James  Boggs,  and  James  A.  Knox,  teading  Trnnsa  tbb 
FIRM  OF  Knox,  Boggs,  ^  Co.,  Appellants,  t;.  Pbtton  Smiih  akb 
OTHERS,  Defendants. 

A  bill  ia  chancery  which  recites,  that  the  complainanti  had  reoorereda  jadgment  at 
law  in  a  court  of  the  United  Statw.  upon  which  an  execution  had  isaned  and  been 
levied  upon  certain  {>roperty  by  the  marshal ;  that  another  person,  claiming  ti> 
hold  the  property  levied  upon  By  virtue  of  some  firandnlent  deed  of  tni8t,*haaob» 
tained  a  process  from  a  State  court,  by  which  the  sheriff  had  taken  the  proper^ 
out  of  the  hands  of  the  marshal ;  and  praying  that  the  property  might  oe  aolj^ 
cannot  be  sustained. 

If  the  object  had  been  to  set  aside  the  deed  of  trust  as  firaudulent,  the  fimod,  whh 
the  facts  connected  with  it,  should  have  been  alleged  in  the  bill. 

There  exists  a  plain  remedy  at  law.  The  marshal  might  have  brought  trecpSM 
against  the  sneriff,  or  applied  to  the  court  of  the  United  States  for  an  attadi* 
ment. 

No  relief  can  be  given  by  a  court  of  equity,  unless  the  complainant,  by  his  allegft- 
tions  and  prooff  has  shown  that  he  is  entitled  to  relief. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  West  Tennessee,  sitting  as  a  court  of  eauitj. 
The  appellants  had  filed  a  bill  against  the  defendants,  which  bill 
was  dismissed  by  the  Chrcuit  Court. 

The  facts  in  the  case  were  these. 

On  the  23d  of  March,  1839,  Probert  P.  Collier,  of  the  coun^ 
of  Tipton  and  State  of  Tennessee,  executed  to  Pe)rton  Smith,  m 
the  same  State,  a  deed  of  trust,  reciting  the  indebtedness  of  Collier 
to  sundry  persons,  and  procee(Ung  as  follows :  — 
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^<  Now,  the  above-named  creditors,  to  wit,  Robert  B.  Clarksooy 
JcMtkn  Brown,  Isaac  Rillougb,  Stephen  Smith,  James  D.  Holmes, 
Samuel  A.  Hohnes,  Joseph  T.  Collier,  and  Forsythe,  Goodwm, 
fc  Co.,  merchants  of  New  Orleans,  being  willing  to  wait  and  give 
the  further  indulgence  of  eighteen  months  longer  from  the  date  of 
this  indenture  with  the  said  Probert  P.  Collier,  upon  having  their 
debts  and  the  interest  accruing  thereon  ;  and  the  said  Probert  P. 
Collier  being  willing  to  give  them  a  certain  assurance  that  their 
money  shall  be  paid  at  the  expiration  of  eighteen  months  from  this 
date  ;  and  the  said  Probert  P.  Collier  being  extremely  desirous  to 
save  harmless  and  secure  from  all  liabilities  nis  indorsers  as  above 
described  on  the  several  notes  already  specified  in  this  mdenture 
as  such  indorsers. 

^^  Now,  therefore,  this  indenture  vninesseth^  that  the  said  Probert 
P.  Collier,  as  well  in  consideration  of  securing  the  said  Robert  B. 
Clarkson,  Jordan  Brown,  Isaac  Killough,  Stephen  Smith,  James 
D.  Holmes,  Samuel  A.  Holmes,  Joseph  T.  Collier,  and  For- 
sythe, Goodwin,  &  Co.,  merchants  of  New  Orleans,  in  the  faithful 
parent  of  their  debts  and  mterest  as  aforesaid,  and  securing  and 
saving  harmless  his  mdorsers  as  aforesaid,  as  also  the  sum  of  one 
dollar  to  him  the  said  Probert  P.  Collier  in  hand  paid  by  the  said 
Peyton  Smith,  the  receipt  whereof  is  hereby  acknowledged,  hath 
tins  day  granted,  bargamed,  sold,  transferred,  assigned,  and  set 
ever,  and  by  these  presents  doth  grant,  bargain,  sell,  transfer,  as* 
fligD,  and  set  over  unto  the  said  Pe^on  Smith  the  foUowbg  real 
estate  and  personal  property,  to  wit,  as  hereafter  describ^,  to 
wit:" 

(The  deed  then  enumerated  several  tracts  of  land,  some  shives, 
horses,  mules,  and  furniture,  and  proceeded  as  follows.) 

^^  AjDd  each  and  every  of  them  to  the  said  Peyton  Smith,  his 
heirs  nud  assies,  to  the  proper  use  and  behoof  of  the  said  Peyton 
Smith,  his  heurs  and  assigns,  for  ever. 

(<  In  trust,  however,  and  to  the  intent  and  punpose,  that  if  the  said 
three  notes,  payable  to  the  said  Robert  B.  Clarkson,  for  six  hun- 
dred and  twenty-five  dollars  each,  dates  as  above  described  ;  also 
the  note,  payable  to  Jordan  Brown,  for  one  hundred  and  eighty-two 
dollars,  on  which  said  note  there  has  a  judgment  been  obtained  before 
Robert  J.  Mitchell,  justice  for  said  county  ;  ako  the  note,  payable 
at  the  Memphis  Bank,  indorsed  by  Joseph  T.  Collier,  James  D. 
Holmes,  and  Samuel  A.  Holmes,  for  five  hundred  and  forty-four  dol* 
lars,  now  mjudgment  in  the  Tipton  Circuit  Court ;  the  one  payable  to 
Forsythe,  Goodwin,  &  Co.,  commission  merchants  of  New  Orleans, 
for  five  hundred  and  sixty-one  dollars,  now  in  a  judgment  as  above 
described ;  also  the  note,  payable  to  Isaac  Killough,  for  four  hun- 
dred and  twenty-one  dollars,  now  in  a  judgment  as  before  described ; 
the  one  payable  to  Randolph  Merchants'  Association,  for  two 
hundred  doUars,  bdorsed  by  Gabriel  Smither,  James  D.  Holmes, 
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aad  Samuel  Glasa>  datn  as  above  described  ;  tke  odq  payable  to 
Stephen  Smith,  for  nine  hundred  dollars,  (ktes  not  reccJlected ; 
the  one  payable  to  the  Branch  Bank  of  the  Stale  of  Tennessee^ 
at  Sommerville,  for  fire  hundred  and  aghty-one  dollars,  dafas  Bqft 
recollected,  mdorsed  by  Joseph  T.  Collier  and  James  Hudley  ; 
the  one,  payable  to  James  D.  Holmes,  and  Samuel  A.  Hohnes, 
merchants,  for  three  hundred  and  fifty  ddlars,  due  and  payable  1st 
of  January,  1839 ;  the  note,  payable  to  Joseph  T.  Collier,  for  the 
sum  of  four  hundred  dollars,  dates  not  recollected.  All  of  the 
above  -notes  not  well  and  truly  paid,  with  all  hwful  interest  acenir 
ing  thereon  ;  and  if  each  of  lus  mdorsers,  as  appear  on  the  several 
notes  described  in  this  indenture,  are  oo4  entirely  secure  from  eech 
and  all  of  their  liabilities  by  him,  the  said  Probert  P.  Collier,  or 
some  other  person  for  htm,  before  the  expirttioii  of  eighteen 
mon^  from  thb  date ;  then  and  im  thai  case  the  said  Peytoe 
Smith,  in  executing  this  trust,  herebjr  taken  upon  himself,  advortifle 
the  said  real  and  personal  properQr  ror  the  space  of  twenty  dayi^ 
b  a  paper  printed  at  Randolph,  Tennessee,  and  by  written  ad* 
reitisements,  at  four  of  die  most  public  places  in  the  county,  one 
of  which  shall  be  at  the  court-house  door  of  the  county  aforesaid, 
that  he  will  expose  to  the  highest  bidder  the  said  land  and  negroes, 
horses,  mules,  household  fijraiture,  and  kitchen  iumUiure,  spiiuHng* 
machine  and  loom,  the  barouche  and  harness,  wagon  and  gear,  and 
blacksmith's  tods ;  one  of  the  said  lots  b  the  tow«  of  Covingtee^ 
the  one  on  which  the  said  Probert  P.  Collier  resides,  on  &  parlic* 
ukr  day,  for  ready  moDev ;  and  if  the  money  be  not  still  paid  em 
that  day,  designated  as  aforesaid,  then  the  said  Peyton  Smith  shril 
pfoeeed  to  seU  the  Aore  described  real  and  personal  property  for 
ready  money  to  the  highest  bidder,  and  after  such  sa3e>  to  make 
good  and  suiScient  deeds  and  bills  of  sale  b  fee  for  said  property, 
conveying  all  die  right  and  title  the  said  Probert  P.  Collier  or  lua 
heirs  may  have  m  and  to  the  same. 

^'  And  this  indenture  further  witaesseth,  diat  the  said  Pioberl  P. 
Collier  is  to  stiU  keep  and  retab  the  said  land  and  personal  proper* 
ty  as  above  described  b  his  own  possession,  sul^t  for  aH  losses 
which  the  said  proper^  may  sustam,  until  the  expiration  of  eight- 
een months  from  this  date  ;  and  provided,  nevertheless,  that  if  the 
said  money  and  interest  should  be  paid  before  the  day  of  sale 
bereb  mentioned,  and  his  indorsers  secure  from  liabilitbs  as  afore* 
said,  then  this  bdenture  to  be  wholly  void  and  of  no  effect,  either 
b  law  or  eqoaij. 

''  In  witness  whereof,  the  said  Probert  P.  Collier  hereunto  seta 
bis  hand  and  seal,  thb  the  23d  of  March,  1839. 

PROBERT  P.  COLLIER,    [sxix.l 
PEYTON  SMITH.  [seal.] 

"  Witnessed  by 

J.   P.   FARRIlfOTOH, 

F.  M.  Green.'' 
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On  the  4th  of  December,  1839,  Knox,  Boggs,  &  Co.,  citi- 
zens of  Pennsylvania,  brought  a  suit  in  the  District  Court  of  the 
United  States,  possessing  Circuit  Court  jurisdiction,  and  sitting 
for  the  District  of  West  Tennessee,  against  Thomas  Eckford  and 
Probert  P.  Collier,  as  indorsers  of  sundry  promissory  notes  held  by 
Knox,  Boggs,  &  Co. 

On  the  8th  of  April,  1840,  a  judgment  was  rendered  against 
these  defendants  in  the  above  court,  for  the  sum  of  $  3,562*20. 

On  the  24th  of  April,  1840,  a  writ  o(  fieri  facias^  founded  on  the 
forgoing  judgment,  was  issued,  and  the  execution  levied  on  seven- 
teen negroes  and  four  mules,  as  the  property  of  P.  P.  Collier,  being 
a  part  of  the  property  included  withm  the  deed  to  Peyton  Smith. 

A  forthcoming  bond  was  taken,  with  the  following  condition  :  — 

"  Now,  if  the  said  P.  P.  Collier  shall  deliver  the  property  at 
Covington,  on  the  21st  day  of  September,  1840,  then  and  there  to 
be  sold  to  satisfy  said  Judgment  and  cost,  then  this  obligation  to  be 
void  ;  else,  to  remain  m  full  force. 


(Signed,)  P.  P.  COLLIER. 


M.  BRYAN.  [seal.] 


HY.  FEEZER. 


SEAL.] 


|8EAL.] 


FRED.  R.  SMITH,    [seal.]" 

About  thiff  time,  although  the  record  does  not  say  precisely  wbea, 
8mitb<»  the  troslee,  applied  to  the  judge  of  the  District  Court  for  on 
injunction  to  restrain  the  sale,  upon  the  grovmd  that  the  property 
fadonged  to  him  and  not  to  Collier,  but  the  judge  declined  to  grant 
it.  He  then  applied  to  the  Chancery  Court  at  Brownsvilko  (a 
State  court  of  Tennessee),  and,  upon  filing  his  bill  for  relief,  ob- 
tained en  injunction. 

Ob  the  3 1  St  of  September,  1840,  when  the  property  was  to  be 
delivered  under  the  forthcoming  bond,  the  nnrshal  made  the  fol- 
lowing  return. 

^^  Bond  forfeited,  and  sale  of  the  negroes  and  mules  levied  on 
oijoined  by  order  of  die  Chancery  Court  at  Brownsville,  21st  Sept, 
1840. 

ROB'T  J.  CHESTER,  Mar.  West  Tenn.'' 

On  the  27th  of  October,  1840,  an  alia$  fieri  facias  was  issued 
upon  the  judgment  in  the  District  Court,  and  placed  in  the  hands  of 
the  marshal,  who  levied  it,  on  the  6th  of  November,  upon  the  same 
negroes  and  mules  which  were  the  subjects  of  the  former  execu- 
tion. Another  forthcoming  bond  was  given  for  the  delivery  of  the 
property  on  the  5th  of  December,  1840. 

On  the  20th  of  November,  1840,  the  Chancery  Court  at  Browns- 
ville issued  the  following  order. 
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**  State  or  Tennessee  : 

To  the  Sheriff  of  Tipton  County,  greeting  : 

^^  Whereas,  it  bath  been  represented  unto  the  chancellor,  in  our 
Chancery  Court  at  Brownsville,  in  the  western  divbion  of  the  State 
of  Tennessee  aforesaid,  on  the  part  of  Peyton  Smith,  trustee,  &c«9 
complainant,  that  he  has  lately  exhibited  his  amended  bill  of 
complaint  in  our  said  Chancery  Court,  against  Knol,  Boggs,  &. 
Co.,  P.  P.  Collier,  and  Robert  J.  Chester,  defendants,  to  be 
relieved  touching  the  matters  therein  complained  of ;  in  which  said 
bill  it  is,  among  other  matters,  set  forth,  that  the  said  defendants 
are  combining  and  confederating  to  injure  the  complainant  touching 
the  matters  set  forth  in  said  bill,  and  that  their  actings  and  doings  ia 
that  behalf  are  contrary  to  equity  and  good  conscience. 

^'  We,  therefore,  in  consideration  of  the  premises,  do  strictly  com- 
mand you,  the  said  sheriff  of  Tipton  county,  Tennessee,  tluit  you 
do  absolutely  seize  and  take  into  your  possession,  immediately  and 
forthwith,  at  all  hazards,  the  following  negro  slaves,  to  wit :  JacL, 
Jim,  Jane,  Marcella,  Zilpha,  Washington,  Margaret,  Doll,  Bryant, 
Toney,  Catharine,  Cully,  C}mthia,  Sam,  John,  Clara,  and 
Lucinda,  heretofore  levied  on  by  the  marshal  of  West  Tenn^^ee, 
as  the  property  of  said  Collier,  to  satisfy  a  judgment  in  favor  of 
said  Knox,  Boegs,  &  Co.  ;  and  do  you  safely  and  securely  keep 
said  slaves,  so  that  you  have  them  forthcoming  to  abide  the  further 
order  of  our  said  Chancery  Court ;  and  this  you  shall  m  no  wise 
omit,  under  the  penalty  prescribed  by  law. 

^  ^  Witness,  Sheppard  M .  Ashe,  clerk  and  master  of  our  said  courty 
at  office,  in  Brownsville,  this  second  Monday  in  November,  18409 
and  in  the  65th  year  of  American  independence. 

SHEPPARD  M.  ASHE,  CUrk  and  MaHer.'' 

On  the  5th  of  December,  1840,  when  the  second  forthcoming 
bond  was  due,  the  sheriff,  acting  under  the  order  of  the  Chabcery 
Court  of  the  State,  and  the  marshal,  acting  under  the  execution  is- 
sued by  the  District  Court  of  the  United  States,  both  made  returns. 

The  sheriff's  return  was  as  follows  :  — 

^^  Levied  this  attachment  on  all  the  within-named  negroes,  except 
Jim,  who  was  not  found,  nor  was  he  levied  on  by  the  marshal  of 
^L  ennessee 

«  Dec.  5th,  1840.         ^'  HORNE,  Sheriff  TipUm  cotmty." 
The  marshal's  return  was  as  follows  :  — 

'^  The  proper^  executed,  delivered  according  to  bond ;  and 
then  arrested  irom  me  by  the  sheriff  of  Tipton,  under  an  order  of 
the  Chancery  Court  at  l^rownsville  ;  bill  filed  ;  see  inclosed. 

«  Bth  Dte.,  1840.  ^^^'  ^-  CHESTER,  Jlfar." 
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On  tbe  8th  of  April,  1841,  ELnox,  Boggj^  &  Co.  filed  a 
in  tbe  District  Court  of  tbe  United  States  (the  same  court  in 
wUch  they  had  obtained  their  judgment),  reciting  all  the  circum- 
stances of  tbe  case,  stating  that  Smith  claimed  under  a  firaudulent 
deed  of  trust,  and  alleging  that  a  State  court  had  no  right,  power, 
or  jurisdiction  to  enjoin  the  process  issued  from  the  Dbtrict  Court ; 
that  Collier  and  tbe  securities  upon  the  delivery  bond  combined 
and  confederated  with  Peyton  Smith  to  prevent  the  sale  of  the  prop- 
erty levied  upon,  and  so  defeat  the  execution  of  the  complainants, 
who  bad  now  no  adequate  and  complete  remedy  at  law.  The  bill 
pr^ed  that  Collier  and  Smith  and  all  tbe  securities  might  be  made 
defoidants  to  answer,  and  that  tbe  property  might  be  sold  to  pay 
tbe  judgment  obtained  by  the  complainants. 

&ome  of  the  defendants  demurred  to  the  bill,  but  the  demurrers 
were  overruled,  and  they  were  ordered  to  answer. 

On  tbe  10th  of  November,  1841,  the  Chancery  Court  at  Browns- 
viUe  passed  the  following  decree  in  tbe  case  of  the  bill  which  had 
been  filed  by  Peyton  Smith,  and  in  which  be  bad  obtained  an 
injunction,  as  before  stated. 

*'  Be  it  remembered,  that  this  cause  came  on  to  be  heard  on  this, 
die  tenth  day  of  November,  eighteen  hundred  and  forty-one,  before 
die  Hon.  A.  McCampbell,  clumcellor,  upon  the  orders  pro  eonfesso 
agamst  said  defendants.  And  it  appearing  to  the  satisfaction  of  the 
court,  that  m  March,  eighteen  hundred  and  thirty-nine,  defendant 
Collier  made  a  deed  convejring  to  complainant,  amongst  other 
dungs,  the  following  negro  slaves,  to  wit :  Jack,  Jim,  Washington, 
Margaret,  Doll,  Marcella,  Zilpha,  Bryan,  Toney,  Catharine, 
Cully,  Chloe,  Phillis,  Sam,  John,  Lucmda,  and  Cynthia  ;  which 
said  deed  was  executed  by  said  Collier  to  complainant  in  trust  to 
secure  the  payment  of  certain  debts  in  the  same  specified  ;  and  by 
die  terms  of  said  deed  said  Collier  was  to  remain  m  possession 
of  the  property  conveyed  in  the  same  for  the  space  of  eighteen 
months  from  and  after  the  execution  of  said  deed  ;  and  in  the  event 
that  tbe  debts  specified  in  said  deed  were  not  paid  on  or  before 
the  expiration  ot  the  eighteen  months  from  the  time  of  the  execution 
of  said  deed,  tbe  property  specified  in  tbe  same  was  to  be  sold  by 
complainant,  and  the  proceeds  arising  from  said  sale  to  be  appliea 
by  lum  to  the  liquidadon  and  settlement  of  tbe  debts  set  fortn  in 
said  deed. 

'*  And  it  further  appearing,  that  said  deed  was  duly  proven  and 
regist^ed,  and  that  the  debts  specified  in  said  deed  are  honafide^ 
and  due  and  owing,  with  the  exception  of  about  five  hundred  dol- 
lars, wUch  has  been  paid  by  said  UoUier  since  tbe  execution  of  said 
deed  ;  and  that  said  deed  was  executed  in  good  faith,  and  there  is 
no  fraud  in  tbe  same. 

^^  And  it  further  appearing  to  tbe  satisfaction  of  the  court,  that  after 
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the  executioo,  probate,  and  registration  of  said  deed,  defendants 
Knox,  Boggs,  &  Co.  recovered  a  judgm^t  m  the  Dbtrict  Court 
of  the  United  States,  in  the  eighth  circuit,  for  the  State  of  T«a* 
nessee,  at  Jackson,  for  about  the  sum  of  three  thousand  four  hun- 
dred and  sixty-two  dollars  and  twenty  cents ;  upon  which  said 
judgment  a  writ  of  fieri  faeiat  issued  to  defendant  Chester  ;  who, 
by  virtue  of  said  writ  of  fieri  faeiasy  seized  and  took  into  his  pos- 
session said  negro  slaves.  Jack,  Jim,  Washington,  Doll,  Marcella, 
Zilpha,  Bryant,  Toney,  Catharine,  Cully,  Chloe,  Phillis,  C}mthia, 
Sam,  John,  and  Lucinda,  and  that  defendant  Chester  was  about  to 
sell  and  dispose  of  said  negroes  slaves. 

^^  And  it  further  appearing  to  the  satisfaction  of  the  court,  that 
defendants  acquired  no  lien  on  any  of  said  several  negroes  slaves  by 
virtue  of  their  said  judgment  and  execution  ;  and  that  said  slaves 
ought  not  to  be  appropriated  in  satisfaction  of  the  same. 

^^  It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court,  that 
the  injunction  heretofore  awarded  in  this  cause  be  made  perpetual  ; 
and  that  said  defendants  Knox,  Boggs,  &  Co.,  and  said  Kobert  J. 
Chester,  be,  and  are  hereby,  restramed  perpetually  from  sellii^  or 
otherwise  controlling  either  of  said  slaves  under  and  by  virtue  of 
said  judgment  and  execution. 

"It  is  further  ordered,  that  the  sheriff  of  Tipton  county  deliver 
said  negroes  over  to  complainant ;  that  complamant  pay  all  costs 
hereb  expended,  for  which  execution  may  issue.  And  that  com- 
plainant recover  of  defendants  ELnox,  Boggs,  &  Co.,  and  Robert  J. 
Chester,  the  costs  of  suit  herein  expended ;  and  that  defendant 
Collier  recover  of  complainant  the  cost  by  him  about  this  suit  ex- 
pended ;  for  which  executions  may  issue." 

Tn  April,  1842,  the  respondents  answered  the  bill  filed  by 
Knox,  Boggs,  &  Co.  in  the  District  Court.  It  will  only  be 
necessary  to  refer  to  the  answers  of  Smith  and  Collier.  Smidx 
denied  that  the  deed  of  trust  made  to  him  was  fraudulent  as  against 
creditors,  but  averred  that  the  same  was  made  in  good  faith  ;  that 
he  was  governed  by  no  other  feeling  or  desire  than  a  wish  to  dis- 
charge his  duty  as  trustee  ;  that  the  ceHtd  que  trust  looked  to  him 
to  protect  the  property  ;  denied  all  combination  and  confederation 
witn  any  person,  &c.,  &c.  Collier  admitted  the  truth  of  the  facts 
as  they  are  set  forth  in  the  preceding  part  of  this  statement, 
denied  that  the  deed  to  Smith  was  fraudulent,  but  averred  that  it 
was  made  in  good  faith,  &c.,  &c. 

In  May,  1 842,  a  general  replication  was  filed  by  the  complainants. 

On  the  5th  of  August,  1842,  interrogatories  were  filed  on  the 
part  of  the  complainants,  and  the  depositions  of  four  person  taken. 
Chester,  the  marshal,  was  asked  to  state  the  value  of  the  property 
conveyed  by  the  deed  of  trust,  to  which  he  answered  as  follows. 

Jiimoer.  ^^  I  believe,  from  Uie  ages,  &c  ,  of  the  negroes  mentioned 
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b  tbe  deed  of  trust,  and  wbac  I  saw  of  tbem  when  delivered  to  me, 
that  thejr  were  worth,  at  the  date  of  comreyance,  seven  to  ei^ 
dxHsand  dollars  ;  I  do  not  know  what  the  mules  and  horses  are 
worth,  DOT  am  I  acquainted  with  the  value  of  the  land  dr  the  town 
Iocs." 

Harris  and  Smith  answered  as  follows. 

•Aiwtaer.  ^<  I,  J.  W.  Harris,  have  examined  the  deed  referred  to 
in  said  interrogatory,  and  suppose  the  negroes,  judging  from  their 
age  and  size,  as  stated  in  said  deed  of  trust,  to  have  been  worth,  at 
the  date  of  said  deed,  seven  thousand  six  hundred  and  fifty  dollars  ; 
not  being  personally  acquainted  widi  but  few  of  them,  can  onhr  state 
their  vahiuB  from  wlmt  appears  to  be  their  ages  in  the  deed.  Horses 
and  mules  supposed  to  oe  worth  four  hundred  dollars  ;  household 
and  kitchoi  furniture  supposed  to  be  worth  four  hundred  and  eleven 
dollars,  including  spinnmg-machine,  barouche,  blaeksmith's  tools, 
ad  loom.  As  to  tbe  land,  I  have  no  idea  what  it  was  worth, 
nevar  having  been  upon  it  that  I  know  of,  and  not  being  acquainted 
with  the  value  of  land." 

^^  I,  A.  W.  Smith,  answer  and  say,  that  I  am  acquainted  with  the 
proper^  conveyed  m  the  deed  mentioned  in  the  above  interroga- 
toiy,  and  believe  it  to  have  been  worth,  at  the  date  of  the  said  deed, 
ten  thousand  three  hundred  and  sixty-six  dollars." 

Clarkson  was  interrogated  as  to  the  amount  which  Collier  owed 
to  him,  to  which  he  responded,  that  it  was  a  balance  of  eleven  or 
twdve  hundred  ddlars. 

On  tbe  16th  of  October,  1843,  the  cause  came  on  to  be  heard  on 
Inll,  answers,  replication,  and  proof,  idien  the  bill  was  dismissed, 
with  costs.  From  which  decree  an  appeal  brought  the  case  up  to 
das  court. 

The  case  was  argued  by  Mr.  Brikkyj  for  the  appellants,  and 
Mr.  JUiUon  Brown^  for  the  appellees. 

Mr,  JBrtnley,  (or  the  appellants. 

It  may  be  proper  to  make  two  statements,  preliminary  to  argdnz 
the  points  which  are  most  material.  The  one  is,  that  the  original 
action  was  instituted  in  the  District  Court  of  the  United  States  for 
West  Tennessee.  That  was  a  correct  proceeding,  because  that 
court  had  Circuit  Court  jurisdicticm  imposed  upon  it  by  the  act  of 
January  18th,  1839.     5  Lit.  &  Brown's  ed.  313. 

Tbe  other  remark  is,  that  the  delivery  bonds  adverted  to  were 
taken  in  confcnrmity  to  tbe  laws  of  Tennessee.  They  provide, 
that  whra  woj  execution  may  be  levied  on  real  or  personal  prop- 
erty, if  tbe  aebtor  shall  give  sufficient  security  to  the  officer  to 
have  the  goods  and  chattels  forthcoming  at  the  dav  and  place  of 
sale,  k  shall  be  tbe  duty  of  the  officer  to  take  a  bond  payaUe  to  the 
creditor  ibr  double  the  amount  of  execution,  reciting  the  service  at 
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the  execution,  and  the  amount  of  tbe  money  due  tbereoQ,  eonditioDed 
for  the  true  performance  of  the  same.  Laws  of  Tennessee,  1801, 
ch.  13  (Caruthers  &  Nicholson's  Compilation,  129). 

The  act  of  Tennessee  of  1831,  cb.  25,  provides,  in  the  first 
section,  that  the  securities  in  such  a  bond,  if  forfeited,  shall  not 
be  responsible  for  more  than  the  vahie  of  the  property.  The  second 
section  provides,  that  if  an  execution  be  levied  upon  personal 
property,  and  bond  and  security  shall  be  given  for  the  delivery  of 
the  property  upon  the  day  of  sale,  and  the  bond  shall  be  forfeited, 
in  whole  or  in  part,  then  the  officer  shall  proceed  to  levy  upon  so 
much  of  the  defendant's  proper^  as  may  be  found,  as  shall  be 
sufficient  to  satisfy  the  execution  ;  if  he  finds  no  property  of  the 
defendant,  then  he  shall  levy  upon  property  of  the  security  or  se- 
curities in  said  forfeited  dehvery  bond.  Laws  of  Tennessee  (Ca- 
ruthers  &  Nichokon's  Compilation),  129. 

Let  us  now  pass  to  the  consideration  of  the  points  arising  out 
of  an  examination  of  the  deed  of  trust.  It  is  dated  March  14th, 
1839  ;  and  by  it  Collier  conveys  to  Smith  six  parcels  of  real  es- 
tate,  negroes,  horses,  mules,  furniture,  and  other  property,  in  trust, 
to  pay  certain  notes  with  interest,  provided  they  are  not  paid  by 
said  Collier,  or  some  other  person  for  him,  before  the  expiratioQ 
of  eighteen  months  from  the  date  of  the  deed  ;  if  not  paid  by  that 
time,  Smith  is  to  sell  the  property  at  auction  for  ready  moody. 
By  the  deed,  Collier  is  to  keep  and  retain  the  land  and  personal 
property  b  his  own  possession  until  the  expiration  of  said  eighteen 
months. 

The  deed  is  made  to  secure  the  payment  of  twelve  notes, 
amounting  to  a  trifle  over  $  6,000.  The  value  of  the  property 
conveyed,  according  to  the  testimony  of  Smith,  is  $  10,366. 
Such  an  amount  oi  property  conveyed  to  secure,  not  all,  but  a 

1>ortion,  of  Collier's  creditors,  without  any  stipulations  for  a  re- 
ease,  indicates  fraud  in  regard  to  other  creditors  ;  more  espedallj 
as  there  is  no  proof  of  the  validity  of  the  debts.  By  the  laws  of 
Tennessee,  every  gift,  &c.,  made  with  the  intent  to  delay  or  de- 
fraud creditors  of  their  just  and  lawful  actions,  suits,  debts,  &c., 
are  wholly  and  utterly  void,  except  as  against  the  person  making 
the  same.     Act  of  1801,  ch.  25,  §  2. 

Again ;  the  deed  of  trust  had  matured  before  the  second  levy 
of  the  plaintiff's  execution,  and  the  property  remained  in  the  hands 
of  the  debtor  ;  that  is,  the  trustee  had  not  taken  possession  of  it 
at  the  time  limited  for  the  payment  of  the  money.  There  was  no 
proof  that  the  trust  was  bond  fide.  The  legal  presumption  upon 
this  state  of  facts  is,  that  the  trust  is  firaudulent  and  void  as  to  cred- 
itors, and  the  onus  lies  on  the  trustee  to  prove  the  contrary,  and  to 
prove  the  validity  of  the  debts. 

Possession  remaining  with  the  vendor,  after  an  absolute  sale,  a 
with  the  grantor  or  mortgagor  in  deeds  of  trost  and  mortgi^e,  i^ter 
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the  tinie  when  tbe  debt  secured  by  the  latter  should  be  paid,  is 
nrima  fade  evidence  of  fraud  ;  but  the  presumption  of  fraud  may 
be  repelled  by  proof  of  fairness  in  the  transaction,  and  that  the  instru* 
meats  were  executed  for  an  adequate  consideration.  Maney  v.  Kil- 
lough,  7  Yerger,  440. 

The  marshal,  therefore,  had  a  right  to  levy  on  the  slaves  as  die 
property  of  the  debtor.  The  property  had  been  levied  on  by  the 
marshal,  on  the  first  execution,  and  a  bond  taken  before  the  trust 
matured,  and  the  bond  was  forfeited.  But  that  did  not  prevent  the 
trustee  bom  taking  possession  of  the  negroes  after  the  bond  was 
forfeited  ;  became  a  forfeiture  of  the  bond  released  the  property 
from  all  Uen  or  liability  on  account  of  the  levy,  and  it  again  became 
a  part  of  the  debtor's  general  property,  and  might  have  deen  taken 
by  the  trustee,  without  legal  hmdrance,  so  &r  as  the  first  levy  was 
concerned. 

Where  an  execution  is  levied,  and  bond  taken  for  the  delivery 
of  tbe  property  on  the  day  of  sale,  the  lien  of  the  execution  con- 
tinues until  the  bond  is  forfeited.  It  is  then  discharged,  and  the 
property  is  subject  to  the  claims  of  other  creditors.  Malone  v. 
Abbott,  3  Humphrey,  532. 

Tbe  levy  of  the  marshal  was  therefore  valid  as  against  the  trust, 
which,  for  want  of  proof  to  the  contrary,  was  fraudulent.  This 
levy  vested  the  title  m  the  marshal  for  the  benefit  of  the  plaintiffs, 
to  pay  their  debt  by  execution  ;  it  was  a  lien  created  by  law,  which 
could  not  be  enforced  at  law,  because  the  marshal  was  forcibly  pre* 
vented  by  the  interference  of  the  State  tribunals,  called  into  existr 
enee  by  the  defendants.  Their  only  remedy  was  in  equity  to  en- 
force their  lien,  to  pevent  multiplicity  of  suits,  conflicts  of  juris- 
diction, and  to  inquire  into  the  fraudulent  conveyance  by  the  deed 
of  trust. 

A  judgment  creditor,  having  a  lien  on  perscHial  property,  has  a 
rs^  to  come  into  chancery  to  remove  obstacles  thrown  in  the 
way  of  the  due  execution  of  his  process  by  a  levy  and  seizure  of 
the  property  by  a  junior  judgment  creditor.  Parrish  v.  Saunders 
et  al.,  3  Humphrev,  431.     This  is  an  analogous  case. 

The  charts  of  Tennessee  have  decided,  that  a  suit  in  equity  can 
be  brought  for  slaves,  from  the  peculiar  nature  of  the  property. 
Loftin  «.  Espy,  4  Yerger,  84.  JtforHorij  to  enforce  a  uen  upcm 
them. 

Lasthr ;  the  State  court  had  no  authority  to  enjoin  an  execution 
i^uii^  from  a  court  of  the  United  States.  McKun  v.  Voorhies,  7 
Crancb,  279  ;  3  Story  on  the  Constitution,  625,  §§  1751,  1752  ; 
United  States  v.  Wilson,  8  Wheat.  253  ;  1  Kent's  Comm.  409. 
It  is  true  that  the  national  courts  have  no  authority  (in  cases  not 
within  the  appellate  jurisdiction  of  the  United  States)  to  issue  in- 
junctions to  judgments  in  the  State  courts  ;  or  m  any  other  manner 
to  interfere  with  their  jurisdiction  or  proceedings.    3  Story  on  the 
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Constitution,  626,  §  1753 ;  Diggs  el  al.  o.  Wolcott,  4  Cranch, 
179.  But  the  federal  coiut  bad  complete  jurisdiction  in  this  case, 
by  injunction,  to  prevent  the  sale  of  the  property  levied  upon  by 
execution  from  its  court.  Parker  v.  The  Judges  of  the  Circuit 
Court  of  Maryland,  12  Wheat.  561.  And  as  the  State  and  fed- 
eral courts  had  concurrent  jtnrbdiction  (Act  of  September  24th, 
1789,  §  1 1  ;  1  Lit.  &  Brown's  ed.  78)  of  the  action  brought  at  law, 
and  the  suit  in  equity  which  arose  out  of  it,  the  federal  court  hav- 
ing first  acquired  jurisdiction,  the  same  cannot  afterwards  be  taken 
from  it  by  the  State  courts.  Under  such  circumstances,  the  aid  of 
the  United  States  court  is  not  an  irregular  interference  with  the 
proceedings  of  the  State  tribunal. 

If  the  State  courts  have  jurisdiction  to  enjoin  the  marshal  from 
selling  specific  property  in  possession  of  the  defendant,  they  may 
enjoin  for  all  his  property,  or  for  any  number  of  adverse  claiinants  ; 
and  thus,  m  efifect,  entirely  defeat  the  plaintiff's  execution.  At  the 
same  time,  an  injurious  conflict  of  jurisdiction  would  be  produced, 
inconsistent  with  the  harmony  which  ought  to  exist  between  the 
State  and  federal  jurisdictions.  ^^  Where  the  jurisdiction  of  the 
federal  courts  has  once  attached,  no  subsequent  change  in  the  re- 
lation or  condition  of  the  parties  will  oust  the  jurisdiction.  The 
strongest  considerations  of  utility  and  convenience  require  that,  the 
jurisdiction  being  once  vested,  the  action  of  the  court  shall  not  be 
limited,  but  that  it  should  proceed  to  make  a  final  disposition  of  the 
subject."  United  States  v.  Myers  et  al.,  2  Brockenhrough's 
Rep.  516. 

Mr.  J\Iilton  BrowHy  for  the  appeUees. 

The  principal  and  leadmg  question  in  this  case  arises  on  the  de- 
murrer to  the  bill ;  for  if  this  be  adjudged  for  the  appellees,  there 
is  an  end  of  the  case. 

The  bill,  if  its  allegations  be  true,  states  a  case  of  clear  and  un- 
embarrassed remedy  at  law.  When  analyzed,  it  amounts  to  this  :— 
That  complainants  bad  recovered  a  judgment  at  law,  on  which  ex- 
ecution issued,  and  had  been  levied  oy  the  marshal  of  West  Ten- 
nessee, on  seventeen  negroes  and  four  mules,  the  property  of  Col- 
lier, one  of  the  debtors  in  the  execution,  for  the  forthcoming  of 
which,  on  the  day  of  sale,  a  delivery  bond  had  been  tak^i,  with 
sureties.  That  one  Pe3rton  Smith  had  applied  to  the  Circuit  Court 
of  the  United  States,  from  which  the  executicm  had  issued,  for  an 
injunction  to  restrain  the  sale  of  said  n^roes  ;  which  application, 
however,  was  refused  by  the  court.  That  afterwards,  the  property 
not  having  been  delivered  on  the  day  of  sale,  the  bond  was  forfeit- 
ed ;  and  on  this  judgment  of  forfeiture  another  execution  issued 
against  die  defendants  in  the  original  judgment,  and  also  the  sura- 
ties  in  the  forfeited  delivery  bond  ;  on  which  last  execution  another 
levy  was  made,  and  another  delivery  bond,  with  new  surety,  takeo. 
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The  bill  tben  adds  :  —  ^^  Upon  this  last  execution  the  marshal  made 
the  following  return  :  '*  —  *'  The  property  executed,  delivered  ac- 
cording to  bond,  and  then  arrested  from  me  by  the  sheriff  of  Tip* 
ton,  under  order  of  the  Chancery  Court  at  Brownsville,  5th 
December,  1840." 

The  next  two  paragraphs  then  disclose  the  points  on  which  the 
supposed  equity  of  the  biU  is  made  to  rest.     They  are  as  follows. 

**  And  your  orators  further  show,  that  the  said  Peyton  Smith, 
ahhoujEh  your  honor  refused  to  grant  an  injunction  restraining  the 
sale  oi  said  negroes  levied  upon,  has,  by  some  means  or  other, 
procured  from  the  State  courts  of  the  State  of  Tennessee  a  pro- 
cess of  injunction,  or  some  other  process,  enjoining  the  sale  of 
said  negroes  and  property  levied  upoti  by  virtue  of  the  executions 
issuing  from  your  honorable  court,  and  has  procured  one  Josiab 
Home,  the  sheriff  of  Tipton  county,  a  citizen  of  the  State  of 
Tennessee,  to  arrest  and  take  possession  of  said  negroes  from  the 
custody  of  the  marshal  of  this  court ;  and  the  said  Josiah  Home 
has  still  possession  of  said  property  so  levied  upon  as  aforesaid, 
and  refuses  to  deliver  the  same  to  the  marshal  of  the  Western  Dis- 
trict, to  be  sold  accordmg  to  law. 

**  Your  orators  further  show,  that  said  negroes  and  mules  were 
the  property  of  said  Probert  P.  Collier,  and  liable  to  be  sold  for 
the  debt  due  to  your  orators,  and  that  the  State  courts  had  no  right, 
power,  Of  jurisdiction  to  enjoin  the  process  issued  from  this  hon- 
orable court ;  and  your  orators  believe,  and  so  charge,  that  the 
said  Collier  and  the  securities  upon  said  delivery  bond  combined 
and  confederated  with  said  Peyton  Smith  to  prevent  the  sale  of 
the  property  levied  upon,  and  so  defeat  the  execution  of  your  ora- 
tors ;  and  your  orators  have  now  no  adequate  and  complete  rem- 
edy al  law." 

On  these  vague  uncertainties  and  allegations,  meaning  nothing 
and  amoundng  to  nothing,  the  debtors  in  me  originaljudgment,  the 
SiHeties  to  both  the  delivery  bonds,  and  Peyton  Smith  and  the 
sheriff  of  Tipton,  are  all  made  defendants.  And  it  is  only  re- 
maricable,  that  in  this  wholesale  business,  the  chancellor  of  West 
Tennessee  was  not  included. 

The  prayer  of  the  bill  for  specific  relief  is,  —  I.  That  the  ne- 
groes "  be  sold  to  pay  the  judgment  due  to  your  orators."  2. 
"  That  said  defendants  be  joindy  and  severally  bound  personally 
to  pay  said  judgment  and  interest  to  your  orators."  And  lastljr, 
— *  "  That  said  negroes  be  forthcoming,  to  abide  the  decree  of  this 
honorable  court."     An  injunction  was  prayed  for,  but  not  granted. 

To  this  bill  the  defendants  severally  demurred.  The  demurrers 
yr&te  overruled  by  the  court  below,  and  the  defendants  required  to 
answer.  And  now  comes  up  the  question,  whether  there  is  suffi- 
cient equity  in  the  bill,  and  stated  with  sufficient  legal  certainty,  to 
autbcmze  a  decree  to  be  made  on  it. 
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And  first,  as  to  the  defendant  Pejrton  Smith,  against  wliom  tfaera 
is  equity,  if  against  any  one.  The  pomt  is,  the  improper  suinx 
out  of  process  and  arresting  the  property  from  the  possession  of 
the  marshal. 

If  it  be  the  design  of  the  bill  to  invoke  the  chancery  powers  of 
the  court,  to  control  or  decide  an^  real  or  supposed  conflict  be- 
tween the  federal  and  State  judiciaries,  the  exercise  of  such  a 
power  would  be  alike  imwarranted  and  dangerous. 

But  this  is  probably  not  the  object  of  the  bilL  It  proceeds  <hi 
the  ground  that  the  process  was  wholly  and  absolutely  void.  What 
the  process  was,  whether  an  injunction  or  a  final  process  of  exe* 
cution,  either  in  law  or  chancery,  is  not  stated.  The  vague  and 
unmeaning  allegation  is,  that  it  was  ^^  a  process  of  injunction,  or 
some  other  process." 

Nor  is  it  stated  on  what  this  very  uncertain  process  was  sued 
out,  or  on  what  it  was  founded ;  whether  on  a  final  decree  in 
chancery,  on  a  final  judgment  at  law,  or  on  an  application  for  an  in* 
jimction,  does  not  appear  with  any  degree  of  le^  certainty.  The 
allegations  are,  that  said  Peyton  Smith,  ^^  by  some  means  or  other," 
^^  procured  from  the  State  courts  of  the  State  of  Tennessee  a 
process  of  injtmction,  or  some  other  process,"  by  which  the  sale 
of  the  slaves  by  the  marshal  had  been  prevented ;  and  that  the 
State  courts  ^^  liad  no  right,  power,  or  jurisdiction  "  to  issue  tfaia 
process. 

Now,  if  these  allegations  be  true,  the  process,  whatever  it  migbl 
be,  was  absolutely  void,  and  all  acting  under  it  trespassers^ 
The  marshal  should  have  paid  no  attention  to  it ;  and  if  the  prop^ 
erty  was  taken  without  his  consent,  an  action  of  trespass  or  trover, 
in  bis  name,  by  virtue  of  his  levy,  was  the  plain  remedy.  If  the 
process  in  the  hands  of  the  marshal  was,  as  is  here  alleged,  wroi^« 
fully  and  unlawfully  obstructed  or  interfered  with,  it  certunly  fur- 
nishes no  ground  on  which  to  invoke  the  chancery  powers  of  the 
c<ourt.  The  case  would  be  much  nearer  the  province  of  a  pan4 
jury  than  the  conscience  of  a  chancellor. 

In  this  it  is  not  designed  to  intimate,  that,  in  point  of  fact,  thera 
was  any  unlawful  or  improper  interference  with  the  rights  of  the 
marshal  or  the  complainants.  Nor  is  it  designed  to  intimate  that 
there  was  any  conflict  of  jurisdiction  between  die  federal  and  ^tate 
courts.  It  is  believed  there  was  no  such  interference,  and  no  such 
conflict.  But  for  the  purposes  of  the  argument  on  the  demurrer^ 
the  facts  are  taken  as  stated  in  the  bill. 

The  attempt  in  the  appeUant's  brief  to  sustain  the  bill,  on  the 
ground  of  its  bemg  filed  to  set  aside  a  fraudulent  deed  of  trust,  finds 
no  support  in  the  allegations  or  frame  of  the  bill  itself.  The  case 
made  in  the  bill  is  the  alleged  improper  issuance  of  the  process 
from  the  State  courts,  and  the  seizure  of  the  property.  €>n  what 
this  process  issued,  as  already  clearly  shown,  is  not  stated.     There 
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h  Qotkkig  on  the  ftce  of  the  bill  to  show^  with  sufficient  legal  cer^ 
taiatfj  dM  the  existence  of  a  deed  of  trust  b  the  subject  of  com* 
fkhu. 

^^  Every  material  fact  to  which  the  plaintiff  means  to  offisr  eri* 
dence  oi^t  to  be  distinctly  slated  in  the  premises."  Story's  £q* 
PL  §  28.  If  firaud  is  charged,  it  must  be  distinctly  and  clearly 
•et  out.     Story's  £q.  PI.  §  251. 

The  onty  reference  in  the  trill  to  a  deed  of  trust  is  a  mere  his* 
torical  reference  m  the  statement  that  Pejrton  Smith  had  applied 
lo  the  Circuit  Court  of  the  United  States  for  an  injnnction,  which 
was  refused.  It  is  not  charged  that  any  other  or  forther  use  was 
ev«r  made  or  intended  to  be  made  of  it. 

Brfore  the  issuance  of  the  ^*  process  "  from  the  State  courts, 
of  which  complaint  is  made,  there  had,  as  appears  on  the  face  of 
the  bill,  been  an  entire  change  in  the  nature  ot  the  question.  The 
delivery  bond  had  been  forfeited,  a  new  statutory  judgment  had 
attached,  a  new  execution  had  issued,  embracbg  not  merely  the 
former  dsfendiintis,  but  the  sureties  in  the  delirery  bond  also,  a  new 
levy  under  this  execution  had  been  made,  &c.,  &c.  Thb  ^^  pro^ 
4Sess,"  therefore,  which  is  spoken  of  in  the  bill  in  such  remarkably 
indefinite  terms,  might  have  been  founded  on  an  intervening  judg** 
ment  or  decree  in  chancery,  tdung  priority  of  lien,  as  happened 
in  the  case  of  Brown  v.  Clarke,  decided  at  the  present  term  of  this 
court.  In  that  case  it  was  decided  that,  on  the  forfeiture  of  a  de* 
lirery  bond,  the  first  lien  was  extingubhed  and  a  new  lien  attached, 
and  thi^  intervening  liens  mi^t  take  precedence.  May  tins  not 
have  been  the  case  m  this  very  instance,  so  far  as  any  thing  appears 
OB  the  face  of  the  bill  ?  In  fact,  the  language  of  the  bill  favors 
dHS  concluMon.  It  sajs  that,  '^  by  some  means  or  other,"  process 
was  sued  out.  Does  this  not  leave  it  wholly  uncertain  whether 
this  process  was  obtained  by  '^  means  "  of  a  deed  of  trust,  or  by 
tliat  *^  other  "  means  refierred  to  ?  But  i^ain  ;  the  bill  says  there 
was  sued  out  ^^  a  process  of  injunction,  or  some  other  process," 
dius  leaving  it  entirely  uncertain  what  that  ^*  other  process  "  was. 
Might  not  that  ^* other  process"  here  referred  to  have  been 
founded  on  an  mtervening  judgment  or  decree,  creating  a  prior 
Ben,  and  entitled  to  prior  satisfaction  ? 

Thefte  considerations  are  deemed  sufficient  to  show  that  the 
Miference  to  the  deed  of  trust  in  the  bill  is  too  indefinite  and  un- 
o^nain  to  require  an  answer,  or  form  an  issue,  and  can  furnish  no 
possible  ground  for  equitable  interference.  A  statement  of  facts, 
to  form  the  basis  of  relief,  must  not  be  vague  and  uncertain.  And 
if ,  as  in  diis  case,  they  are  stated  m  the  alternative,  or  are  other- 
wise left  doubtful,  it  is  such  uncertainty  as  will  be  bad  on  general 
demurrer.     Story's  Eq.  PL  §§  243-249  and  450. 

Upon  what  ground  the  sureties  in  the  delivery  bonds  have  been 
made  parttes  it  is  hard  to  perceive.    Complunants  ahready  had 


ns  suPKXHi:  coubt. 

Knox  et  «l.  v«  Smith  •t  «!• 

jadgments  and  execudons  against  tbem  on  the  forfeiture ;  what  more 
aid  they  want  ?  There  is  nothing  in  the  biD  against  them^  exccpl 
a  genend  charge  of  combination  and  confed^ticj,  which  cannot  be 
a  sufficient  ground  of  jurisdiction  ;  and,  if  charged,  need  not  be 
answered.     Story's  £q.  PI.  §§  29  imd  856. 

If  the  demurrers  are  sustamed  by  the  court,  there  is,  of  course, 
an  end  of  the  case  ;  should  they  be  overruled,  another  questioii 
presents  itself.  Can  the  reference  to  a  deed  of  trust,  in  the 
answer,  put  that  m  issue  which  was  not  substantially  relied  on  in 
the  bill  ?  That  it  cannot  b  clear.  Gresley  on  £v.  22 ;  Storjr^ 
Eq.  PI.  §  36,  in  note  ;  Boone  v.  Chiles,  10  Peters,  209  ;  Haiv 
rison  and  others  «.  Nixon,  9  Peters,  503 ;  Jackson  v.  Asbtctt) 
11  Peters,  249.  In  this  last  case  the  court  say,  —  "It  may 
be  proper  to  observe,  that  no  admissions  in  an  answer  can,  un- 
der any  circumstances,  lay  the  foundation  for  relief  tmder  any 
specific  head  of  equity,  unless  it  be  substantially  set  forth  in  the 
biU." 

But  there  is  another  reason  why  the  statement  in  the  answers,  in 
the  present  condition  of  the  case,  cannot  be  regarded.  The  real 
persons  interested  in  the  deed  of  trust  are  not  made  parties  ;  and 
this  may  also  be  regarded  as  another  proof  that  the  bdl  is  framed 
with  a  view  to  no  such  end.  Peyton  Smith  is  a  mere  trustee, 
without  interest ;  his  answer  cannot  prejudice  the  rights  of  the  ees* 
tuU  que  trwt ;  and,  though  a  party  of  record,  is  a  competent  wit- 
ness. Gresley  on  £v.  242,  258.  The  true  rule  seems  to  be, 
that  the  cestuis  que  trust  should  be  made  parties  in  all  cases  where 
the  **  existence  or  enjoyment  of  the  property  is  affected  bv  the 

f)rayer  of  the  suit."  Calvert  on  Parties,  212.  To  make,  therei- 
ore,  the  admissions  or  statements  in  the  answers  of  those  having 
no  interest  in  the  trust  work  an  injury  to  those  who  hold  the  reid 
interest,  would  be  to  violate  not  merely  the  established  rules  of 
pleading  and  evidence,  but  the  most  obvious  rules  of  substantid 
justice. 

While  it  is  believed  that  this  is  the  law  of  the  case,  and  that  no 
decree,  on  several  grounds,  can  be  made  touching  the  ri^ns  of  the 
eesiuU  que  trust,  it  is,  with  equal  confidence,  believed  tlat  there  is 
not  the  slightest  ground  to  infer  fraud  in  the  execution  of  the  trust. 
It  was  designed  to  give  a  preference  to  Collier's  own  cfbditors 
over  debts  for  which  he  was  a  mere  security.  This  he  had  a  law:- 
fill  right  to  do.  The  debts  designed  to  be  preferred  amounted  to 
over  seven  thousand  dollars,  besides  interest.  The  highest  estimate 
placed  on  all  the  property  is  $  10,366.  But  this  is  palpably  an  over- 
estimate, as  is  proved  by  the  fact  that  one  witness  says  the  seven- 
teen negroes  were  worth  $  7,650  ;  while  another  witness  tlunks  they 
were  worth  seven  or  eight  thousand  dollars.  And  yet  the  face  of 
the  bill  shows,  that  the  same  negroes  were  valued  on  each  levy  by 
the  marshal  when  inserted  in  the  dcdivery  bonds  ;  the  first  tine 
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valued  at  $  4,100,  and  the  last  tinie  at  $  4,250.  This  proTes  that 
tbe  estimate  attempted  to  be  placed  on  the  property,  tor  the  pur* 
poses  of  this  cause,  is  entirely  too  hi^.  It  is  believed  that  at  no 
time  would  it  have  sold  under  the  hammer  for  enough  to  meet  the 
debts  named  in  the  deed  of  trust. 

One  other  suggestion  will  close  this  brief.  The  question  of  the 
TaMdity  of  this  deed  has  been  before  the  Chancery  Court  of  the 
State,  where  the  parties  in  interest  have  been  properly  represented^ 
and  the  result  has  been  a  decision  in  &yor  of  the  rights  of  the  ee«<? 
tuU  que  truH ;  and  it  is  fair  to  suppose  that  the  trust,  under  the 
direction  of  the  court,  has,  before  now,  be^  wound  up,  and  justice 
done. 

Jlfr.  Brinley^  in  reply. 

1.  It  is  insisted  by  the  counsel  for  the  appellees,  that  there  was  a 
temedy  at  law  ;*  that  if  ttie  property  was  taken  from  the  marshal 
without  his  consent,  he  had  a  remedy  by  action  of  trespass  or 
trover.  This  objection  is  anticipated  and  met  in  the  opening  argu- 
mffiit  for  the  appellants. 

2.  It  is  contended  that  there  were  too  many  persons  made  de- 
fendants by  the  bill.  Who  are  they  ?  Peyton  Smith,  the  person 
daimmg  the  property  under  an  alleged  fraudulent  deed  of  trust ; 
Collier,  the  assignor  in  said  deed.  The  former  should  be  included 
beyond  a  doubt ;  so,  too,  the  latter.  Where  the  assignment  is  not 
absolute  and  unconditional,  or  there  are  remaining  rights  or  liabil* 
ities  of  the  assignor,  which  may  be  affected  by  the  decree,  there 
die  assignor  is  not  only  a  proper,  but  a  necessary,  party.  Story 
on  Eq.  PI.  §  153.  Eckford,  being  one  of  the  judgment  debtors, 
was  of  course  "a  party.  Bryan,  Feezer,  and  Smith  were  securities 
on  the  delivery  bond  given  on  the  levy  of  the  first  execution  ;  they, 
together  with  Boon,  were  securities  on  the  delivery  bond  given  on 
the  levy  of  the  second  execution.  They  were  all  made  parties  to 
the  bill,  on  the  principle  that  those  m  interest  must  be  brought  into 
court.  By  the  statutes  of  Tennessee,  as  sureties  to  a  forfeited 
delivery  bond,  their  property  might  be  levied  on,  and  they  had  a 
direct  interest  in  the  subject.  Besides,  they  were  dbtinctly  charged 
in  the  bill  as  confederating  with  Collier  and  Smith  to  prevent  the 
sale  of  the  property  levied  on.  Home  was  the  sheriff  who  arrested 
the  proper^  from  the  marshal,  and  he  was  therefore  made  a  party. 
This  ^^  wholesale  business"  was  but  a  compliance  with  the  rules 
of  equity  applicable  to  the  circumstances. 

3.  It  is  then  ccmtended  that  there  are  not  parties  enough ;  that 
the  e$8tm8  que  trust  are  not  included. 

It  may  be  true,  as  a  general  rule,  that  all  persons  interested  in 
the  subject  of  a' suit  should  be  made  parties  as  plamtiffs  or  defend- 
ants,  m  order  that  a  complete  decree  may  be  made  ;  but  there  are 
exceptions.     Thus,  residuary  legatees  are  interested  in  the  object 
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of  a  suit  by  a  creditor  against  the  execator,  lo  estabUsb  his  debt  or 
claim  against  the  estate ;  for  the  establishment  of  sueb  debt  or  chia 

?)es  pro  iasUo  in  direct  dimmutioa  of  their  interest  in  the  residue, 
et  thej  are  never  required  to  be  parties.  Calvert  oa  Parties^ 
cb.  I9  p.  5. 

60  trustees  for  the  payment  of  debts  and  legacies  may  sustain  a 
suit  either  as  plabtiffs  or  defendants,  touchmg  the  trust  estate, 
ivithout  bringing  the  creditors  or  legatees  before  tke  court  as  par- 
ties.    Fenn  «.  Craig,  3  Younge  and  Collier,  216. 

In  case  of  assignment  for  benefit  of  creditors,  the  assignees  ni^ 
file  a  bill  relative  to  the  trust  estate,  without  making  the  crediton 
parties  ;  for  the  assignees  are  the  proper  representatives  of  afl  of 
them.  In  a  suit  to  set  aside  an  assignment  as  fraudulent,  it  is  suffi- 
cient to  make  the  fraudulent  assignors  and  assignees  parties. 
Wakeman  v.  Grover,  4  Paige,  23. 

In  the  present  case.  Smith,  the  trustee,  must  b^  considered  u 
the  representative  of  the  interest  of  all  parties.  It  was  not  iieces* 
sary  to  make  the  eestvia  que  tnui  parties  ;  the  complainants  knew 
not  who  they  were,     ^emo  tenetur  divinarg* 

4.  The  bill  is  said  to  be  vague  and  unmeaning,  because  it 
states  that  ^^  a  process  of  imunction,  or  some  other  process,"  en* 
joining  the  sale,  proceeded  from  the  State  court.  The  bill  states, 
in  the  words  of  the  return  on  the  fi.  fa.^  that  the  property  was  ar* 
rested  from  the  marshal  ^'  under  order  of  the  Chancery  Court  at 
Brownsville."  It  then  states,  m  the  next  paragraph,  in  reference 
to  thi^  order  and  arrest,  that  it  was  by  ^^an  injunction  or  some 
other  process."  If  the  language  of  the  return  had  been  used  io 
that  paragraph,  it  would  have  been  sufficiently  certain  ;  the  ahema- 
tive  phrase  employed  is  not  less  so. 

The  sections  in  Story  on  £q.  PL,  referred  to  by  the  coonsd 
for  the  appellees,  are  to  the  point,  that  when  the  allegations  in  a 
bill  are  extremely  vague,  loose,  and  uncertain,  or  where  the  title  of  a 
plaintiff  is  stated  in  the  alternative,  so  that  the  respondent  does  not 
Know  what  he  is  to  answer,  they  are  not  sufficient. 

A  general  charge  or  statement  of  the  matters  of  Seict  is  sufficient, 
and  it  is  not  necessary  to  charge  minutely  all  the  circumstances 
which  may  conduce  to  a  general  charge.  Story  on  £q.  PL 
§28. 

Here  the  general  charge  is,  that  the  sale  on  the  executi^m  was 
enjoined  by  process  from  the  State  court,  and  the  property  arrested 
from  the  marshal.  That  is  minute  enough,  particularly  as  the  pre* 
cise  character  and  appellation  of  the  process  were  known  to  Soiitb, 
who  obtained  it.  Moreover,  a  charge  in  general  terms,  wliere  it  b 
the  point  on  which  the  merits  of  the  cause  turn,  and  does  not  come 
in  collaterally  and  mcidentally,  wiU  warrant  the  productioa  of 
evidence  to  j»articular  facts.     2  Atk.  333,  337. 

A  plaintiff  is  not  bound  to  set  forth  all  die  minute  facts  which  go 
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tD  ocnvthotd  a  ehai ge ;  and  where  the  title  to  relief  will  be  pr»- 
omify  the  same  in  each  case,  the  plamtiff  may  aver  facts  of  a  dif* 
ferent  nature^  which  will  equally  support  lus  application*  Story 
on  £q.  PI.  §§  252,  254. 

The  cases  cited  by  the  counsel  for  the  appellees,  from  the  reports 
of  this  courts  are  to  die  undisputed  point,  that  a  party  is  not  allowed 
to  state  one  case  in  a  blU  or  answer,  and  make  out  a  different  one 
by  proof.  No  such  attempt  is  made  in  this  case  ;  the  allegation 
in  substance  is,  that  an  injunction,  or  a  process  of  like  nature 
issued ;  that  is  put  in  bsue.  The  proof,  as  obtamed  from  the  ad* 
Biissions  in  the  answers  of  Smith,  Collier,  Feezer,  Bryan,  Home, 
tud  Boone,  is  within  the  allegation,  that  an  mjuncdon  issued.  In 
the  case  of  Jackson  r.  Ashton,  11  Peters,  249,  the  court  said, — 
^^  The  answer  of  the  defendant  is  broader  than  the  allegations  in 
the  bill ;  and,  although  such  parts  of  the  answer  as  are  not  respon- 
sive to  the  bill  are  not  evidence  for  the  defendant,  yet  the  counsel 
on  both  sides  have  considered  the  facts  disclosed  as  belonging  to 
the  case ;  and  if  the  facts  in  the  answer,  not  responsive  to  the  biU, 
are  relied  on  by  the  complainants'  counsel  as  admissions  by  the 
defendant,  he  is  entitled,  thus  far,  to  their  full  benefit."    • 

So  here  the  counsel,  throughout  the  progress  of  the  cause,  have 
considered  the  fact  tint  an  injunction  issued  as  belonging  to  the 
ease.  It  was  disclosed  (admit  it  for  the  argument)  in  the  answer 
of  Snnth,  though  not  substantially  set  forth  in  the  bill ;  yet  the 
complainants  shall  have  the  full  benefit  of  the  admission. 

The  words,  ^^  or  other  process,"  may  be  considered  surplusage. 

5.  It  is  said  there  is  nothing  on  the  face  of  the  bill  to  show 
d»t  the  deed  of  trust  was  the  subject  of  complaint. 

The  bill  expressly  states,  that  Smith  claimed  the  property  under 
a  fraudulent  deed  of  trust,  and  that  he  pursued  that  claim  by  the 
intervention  of  the  State  court.  An  iUegd  proceeding,  based  on  a 
fraudulent  conveyance,  is  the  charge.  The  reference  to  the  deed 
of  trust  is  said  to  be  in  the  statement.  There  it  ought  to  be  ;  for 
the  statement  constitutes  the  real  substance  of  a  biU.  Stoiy  on  Eq. 
PI.  §  27. 

6.  The  ^^ process"  from  the  State  court,  it  is  argued,  may 
have  been  founded  on  an  intervening  judgment,  creating  a  prior  lien^ 
Ac.  Such  a  supposition  is  wholly  at  war  with  the  true  state  of  the 
ease,  as  disclosed  by  the  all^tions  in  the  bill,  and  the  admissions 
m  the  answers. 

7.  The  counsel  for  the  appellees  states,  that  '^  the  highest  esti- 
mate placed  on  all  the  property  is  $  10,366  "  ;  and  therefore  there 
ie  no  reason  for  inferring  fraud.  Fraud  may  not  be  conclusively 
eetablished  from  that  circumstance  only  ;  but  it  is  one  of  a  number 
of  circumstances  which  unitedly  afford  strong  presumption  of  fraud 
in  regard  to  creditors. 

8*  The  closing  remark  of  the  counsel  for  the  appellees,  that 
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the  vaKdkjr  of  the  deed  of  trust  has  be«)  establi^d  fay  the  covot 
of  chancery  of  the  State,  is,  as  it  purports  to  be,  a  '^  suggestion,'* 
aiui  which  cmnot  affect  the  decbion  of  this  court. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  Circuit  Court  for  the 
District  of  West  Tennessee. 

In  their  bill  the  complainants  state  that  they  recovered  a  judg* 
ment  in  the  Circuit  Court  against  Thomas  Eckford  and  Probert  P. 
Collier,  for  the  sum  of  three  thousand  four  hundred  and  six^^wo 
dollars  and  twenty  cents,  &c.  ;  and  that  execution  was  issued  the 
24th  of  April,  1840,  which,  about  the  18th  of  July  ensumg,  was 
levied  on  seventeen  negroes  and  four  mules ;  and  that  the  mar- 
shal took  a  delivery  bond  and  security,  under  the  statute  of  Ten- 
nessee. 

That  one  Peyton  Smith,  a  citizen  of  the  State  of  Tennessee^ 

f)retending  to  claim  said  property  levied  upon  by  virtue  of  some 
raudulent  deed  of  trust  executed  by  Probert  P.  Collier  to  him, 
filed  a  bill,  which  prayed  for  an  injunction,  m  the  Circuit  Court,  and 
which  was  refused.  That  the  delivery  bond  being  forfeited,  ah 
execution  was  issued  on  it,  against  the  principals  and  sureties,  which 
was  levied  upon  the  same  negroes  and  mules  ;  upon  which  execu- 
tion the  marshal  returned  that  ^^  the  property  levied  on  had  been 
taken  from  him  by  the  sheriff  of  Tipton  county,  under  the  order 
of  the  Chancery  Court,  at  Brownsville,  6th  December,  1840." 
The  bill  alleges  that  the  negroes  and  mules  belonged  to  Collier,  and 
it  prays  that  they  may  be  sold  in  satisfaction  of  tne  judgment. 

There  is  no  allegation  in  this  bill  which  authorizes  a  court  of 
equity  to  take  jurisdiction  of  the  case.  Fraud  is  not  charged,  nor  is 
any  thing  stated  going  to  show  that  the  remedy  at  law  is  not  com- 
plete, it  is  stated  that  Peyton  Smith,  pretendmg  to  claim  the  prop- 
erty, after  the  first  levy,  by  virtue  of  some  fraudulent  deed  of  trust 
executed  to  him  by  Collier,  applied  to  the  Circuit  Court,  by  bill,  for 
an  injunction,  which  was  refused.  The  present  bill  was  not  filed  by 
the  ccnnplainants  until  after  execution  was  issued  on  the  delivciry 
bond  and  levied,  and  the  property  was  taken,  as  returned  by  the 
marshal,  under  State  process. 

Now,  if  the  object  had  been  to  set  aside  the  deed  of  trust,  as 
fraudulent,  the  fraud,  with  the  fricts  connected  with  it,  should  have 
been  alleged  in  the  bill.  Or  if  the  negroes  and  mules  were  about 
to  be  taken  out  of  the  State,  and  beyond  the  jurisdiction  of  the 
court,  unless  restrained  by  an  injunction,  such  fact  should  have 
been  stated.  But  the  principal  allegation  in  the  bill  is,  that  under 
the  State  authority  the  sheriff  had  no  right  to  take  the  negroes,  &c. 
If  this  be  admitted,  it  does  not  foUow  mat  the  remedy  of  the  com- 
plainants is  in  a  court  of  equity.  On  the  contrary,  mm  the  show- 
mg  m  the  bill,  there  is  a  plain  remedy  at  law.     The  marshal  might 
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have  brouglK  tPt6p«M  upiam,  die  riamff,  or  wffMi  lo  die  Ciroide 
Court  f<Mr  an  attacbment. 

Out  of  the  answer  whicb  sets  up  the  ^eed  of  trust,  tfae  compiaiii- 
Mts  insist  tber  are  entitled  to  relief.  Now  no  relief  can  be  given 
by  a  court  of  equity,  except  a  proper  case  be  made  in  tfae  bill. 
The  inqaky  is  not  only  wbemr  tne  defendant,  froa^  his  own  show- 
ii^  or  by  proof,  has  acted  unjustly  and  inequiubly,  but  abo, 
whether  the  complainants,  by  dieir  allegations  and  proof,  have 
Aowtt  that  dley  am  endtted  to  relief. 

The  deevee  <rfii»  Circuit  Cmti  is  afirmed,  widi  cMih 


Thomas  CoocHNDoapUR,  Plaintiff  in  erbob,  e.  Anthony  Pseston, 

DErSia>ANT  IN  SBBOB. 

Id:  an  action  broof^t  b^  the  in^oraee  agaiiitt  the  indoner  of  a  promiaaorj  note,  which 
had  been  deposited  in  a  bank  for  collection,  the  notary  public  who  made  the  pro- 
teat  k  a  competent  witness,  although  he  has  given  bond  to  the  bank  for  the  /aitb- 
ibl  performance  of  bis  duty. 

He  is  also  competent  to  testify  as  to  his  Usual  practiee. 

The  cases  reported  in  9  Wbeaton,  582,  11  Wheatoo,  490,  and  1  Peters,  S5,  re- 
viewed. 

At  the  time  when  these  decisions  were  made,  k  was  the  osage  in  the  city  of  Waah- 
iagton  to  allow  fbnr  days  of  mce  upon  notes  discounted  l^  banks,  and  also  upon 
notes  merely  deposited  Ibr  collection. 

Bat  since  then  the  usage  has  been  changed  as  to  notes  deposited  for  collection,  and 
been  made  to  oonform  lo  the  general  law  merchant,  which  allows  only  three  days 
of  grace. 

Although  cTidettoe  is  not  admissible  to  show  that  nsage  was  in  Act  different  ffrom 
that  which  it  was  established  to  behy  judicial  decisions,  yet  it  m^  be  ahows 
that  it  was  snbseqnently  changed. 

This  case  came  up,  by  writ  of  error,  from  the  Circuit  Court  of 
tbe  United  States  for  the  District  of  Columbia,  b  and  for  the 
county  of  Washin^on. 

The  case  was  tnis. 

On  the  17th  of  May,  1839,  E.  T.  Arguelles  gave  the  following 
note. 

$S00.  WuMnsUmj  Mof  17,  1839. 

On  die  frst  day  of  Febmary  next,  I  pfonnse  to  pin^  to  Thomas 
Cooken^rfer,  or  order,  three  hundred  dollars,'  for  vanie  f eeeivedv 
negotiable  and  payable  at  the  Bank  of  Washhigton. 

(Signed J  E.  T.  ARGUELLES. 

(Indorsed,)       Thos.  CooKENDOftFER. 

Anthont  Preston. 

This  note  was  deposited  in  the  Bank  of  Washington,  for  eoUec-' 
tion.    Not  being  paid  at  maturity  by  the  drawar,  it  was  protested 
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mider  the  circumstances  and  in  the  manner  stated  in  the  bill  of  ex- 
ceptions* 

In  February)  1842,  a  suit  was  brought  by  Preston,  the  indorsee, 
against  Cookendorfer,  the  indorser,  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiff. 

The  following  bill  of  exceptions  shows  the  pomts  of  law  which 
were  raised  and  ruled  at  the  trial. 

Memorandum.  Before  the  jurors  aforessud  retired  from  the  bar 
of  the  court  herd,  the  said  defendant,  by  his  attorn^  aforesaid,  filed 
in  court  here  the  following  bill  of  exceptions,  to  wit :  — 

Defendant's  Bill  of  Exceptions, 

Arthont  Preston  «.  Thomas  Cookendorfer. 

On  the  trial  of  this  cause,  the  handwriting  of  the  maker  and  in« 
dorser  of  the  note  in  the  declaration  mentioned  was  admitted,  and 
the  plaintiff,  to  maintain  the  issue  on  his  part  joined,  offered  George 
Sweeny,  who  was  admitted  to  be  a  notary  public  for  the  coun^ 
of  Washington,  District  of  Columbia,  lawfully  commissioned  and 
sworn,  and  by  him  they  offered  to  prove  that  he,  as  such  notary, 
was  required  by  the  Bank  of  Wasmngton  (who  then  held  the  said 
note  for  collection)  to  demand  payment  of  the  note  mentioned  in 
the  declaration,  and  the  said  note  was  delivered  to  him  by  the  said 
bank  ;  and  he  did  thereupon,  on  the  4th  day  of  February,  1840, 
present  the  said  Aote  at  the  said  bank,  and  did  demand  payment 
thereof  at  the  said  bank,  and  he  was  answered  by  the  proper  officer 
of  the  bank,  "  that  there  were  no  funds  there  for  it "  ;  that  he,  the 
said  notary^,  did,  on  the  next  day,  to  wit,  the  5th  day  of  February, 
1840,  deliver  to  the  defendant  a  notice  in  writing,  which  notice  be- 
ing now  produced  to  the  witness  by  the  defendant,  is  in  the  words 
and  figures  following  :  — 

Jfotice  of  5  February,  1840. 

WaMngton^  February  5th j  1840. 
Sir  :— a  note  drawn  by  E,  T.  Ai^uelles,  dated  the  17th  May, 
1839,  for  three  hundred  dollars,  pavable  at  1-4  February,  1840, 
due,  and  by  you  indorsed,  and  for  which  you  are  accountable  to  the 
President  and  Directors  of  the  Bank  of  Washington,  has  been 
this  day  protested  for  non-payment. 
X  our  obedient  servant, 

GEORGE   SWEENEY,  Mtary  PubKe. 
Thos.  Cookendorfer,  Esq. 

And  he  did,  also,  on  the  said  5di  day  of  February,  1840,  ex- 
tend and  record  in  bis  notarial  register  the  protest  of  the  said  notey 
which  is  in  the  words  and  figures  foUowing  :  — 
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$  300.  Washington,  May  17,  1839. 

On  the  first  day  of  February  next,  I  promise  to  pay  to  Thomas 
Cookendorfer,  or  order,  three  hundred  dollars,  for  value  received, 
negotiable  and  payable  at  the  Bank  of  Washbgton. 

(Signed,)  E.  T.  ARGUELLES. 

(Indorsed,)  Thos.  Cookendorfer, 
Anthont  Preston. 

District  of  Columbia,  Woihingion  CowUy,  $et. 

Be  it  known,  that  on  the  4th  day  of  February,  1840,  I,  George 
Sweeny,  notary  public,  by  lawful  authority  duly  commissioned  and 
sworn,  dwelling  m  the  county  and  District  aforesaid,  at  the  request 
of  the  President  and  Directors  of  the  Bank  of  Washington,  pre- 
sented at  the  said  bank  the  original  note,  whereof  the  above  is  a 
true  copy,  and  demanded  there  payment  of  the  sum  of  money  m 
the  said  note  specified,  whereunto  I  was  answered,  —  ^^  There  are 
no  funds  here  lor  it." 
^Therefore,  I,  the  said  notary,  at  the  request  aforesaid,  have 
protested,  and  by  these  presents  do  solemnly  protest^  against  the 
drawer  and  indorser  of  the  said  note,  and  all  others  whom  it  doth 
or  may  concern,  for  all  costs,  exchange,  reexchange,  chaises,  dam- 
ages, and  interests  sufifered  and  to  be  sufifered  for  want  oi  payment 
thereof. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  afiixed 
r  »  T  1    ^y  s^^  notarial,  this  6th  day  of  February,  1840. 
LSEAL.J  GEORGE   SWEENY,  J^otary  PubKc. 

Protesting,  $1*75. 

Recorded  m  protest-book  G.  S.  No.  3,  page 

And  the  said  witness  further  testified,  that  he  copied  the  form  of 
the  said  notice  from  a  form  used  bv  Michael  Nourse,  one  of  the 
oldest  notaries  in  the  city,  and  largely  employed  as  notary,  and  that 
he  made  the  demand  and  gave  the  noUce  m  this  case  according  to 
his  usual  practice,  and  that  his  said  practice  conformed,  so  far  as 
he  knows  and  believes,  to  the  practice  of  the  other  notaries  b  the 
city  of  Washington. 

And  the  ptaintifT  ofiTered  further  evidence  tending  to  prove  the 
said  practice  of  said  notaries  to  be  according  to  the  statement  made 
by  Mr.  Sweeny,  and  that  the  usual  practice  was,  when  a  notice 
was  to  be  sent  abroad,  to  put  it  into  the  post-office,  and  date  it  on 
the  third  or  last  day  of  grace  ;  but  when  the  notices  were  to  be  de- 
livered in  the  city  of  Washington,  a  latkude  was  allowed  to  the 
notary,  either  to  deliver  the  notice  on  the  third  or  last  day  of  grace, 
or  the  day  after  the  last  day,  and  in  all  cases  to  date  the  notice  on 
the  day  of  its  delivery,  and  the  usage  is  to  extend  the  protest  oo 
the  day  on  which  the  notice  is  given,  as  in  thb  case,  stating  the  de- 
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mand  to  bare  been  made  on  tbe  kst  day  of  grace,  and  the  protest 
to  be  doted  the  same  daj  on  which  the  notice  is  dated. 

And  the  said  George  Sweeny,  on  cross-examination,  test^ed 
dua  he  usually  acted  on  behalf  of  die  said  Bank  of  Washington^ 
at  its  request,  as  the  notary  in  regard  to  notes  and  biRs  b  said 
bank,  and  that  he  had  given  a  bond,  with  security,  to  said  bank,  in 
the  penal  sum  of  $  10,000,  for  the  faithful  performance  of  his  duty 
as  notary  public  in  regard  to  said  business,  and  that  the  note  in 
eoi^roFcrsy  had  been  deposited  by  plaintiff  in  said  bank  for  col<* 
lection. 

And  the  counsel  for  the  defendant  objected  to  the  admissibility 
wad  competency  of  said  George  Sweeny  as  a  witness,  and  the  court 
overruled  the  said  objection,  and  pernntted  the  said  Sweeny  to  be 
svom,  and  to  testify  as  aforesaid  to  the  jury,  to  which  the  defend* 
ant,  by  his  counsel,  excepted,  and  prayed  tne  court  to  seal  this  bill 
of  exceptions,  which  is  oone  accordingly. 

And  the  said  counsel  for  the  defendant  furdier  objected  to  tha 
admissibility  and  competency  of  the  said  testimony  upon  the  sub- 
ject of  the  practice  and  usage  q)oken  of  by  the  witness,  but  tbe 
court  overruled  the  objection,  and  suffered  the  said  testimony  to  fo 
to  tbe  jury  ;  whereupon  the  said  counsel  excepted. 

And  the  said  counsel  for  the  defendant  thereupon  moved  the 
court  to  instruct  the  jury,  that  the  said  evidence  was  not  sufficient^ 
if  believed  to  be  true,  to  show  that  payment  of  said  note  had  been 
duly  demanded  and  refused,  and  that  due  notice  of  such  (fishonor 
bad  been  given  to  defendant  so  as  to  bind  him. 

Bat  the  court  refused  to  give  such  instruction. 

To  each  of  which  rulings  of  the  court,  in  permitting  the  evidmce 
as  aforesaid  to  go  to  the  jury,  in  refusing  the  instruction  as  prayed, 
the  defendant,  by  his  counsel,  excepts,  and  prays  the  court  to  seal 
dns  biH  of  exceptioDS,  which  is  accordingly  done,  this  7th  day  of 
April,  1843. 


W.  CRANCH- 
JAMES  S.  MORSELL. 


SBALv 

SEAL* 


The  cause  was  argued  by  Mr,  Bki$oe  and  Mr,  CoxBj  for  the 
'plaintiff  in  error,  and  Mr,  bradUy^  for  the  defendant  in  error. 

Mr,  BUdsoty  for  plaintiff  m  error,  made  three  points  :  — 

1.  That  die  court  erred  in  admitting  the  testimony  of  the  noterjn 
public. 

3.  That  the  court  erred  m  refusing  the  instruction  asked  for  by 
die  defendant's  counsel. 

3.  That  the  declaration  is  radicdiy  uid  essentially  defective. 

1.  It  may  be  said,  that  the  objection  to  tbe  evidence  of  the  no^ 
taty  public  goes  to  his  credibility  rather  than  to  Ins  eonipet^oy** 
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But  inasmuch  as  the  bank  wotdd  be  absolved  from  respoosibilitjr  if 
the  notary  committed  an  error^  and  all  the  liability  to  the  .party  in» 
jored  by  the  fault  would  devolve  upon  the  notary,  it  clearly  became 
his  interest  to  exonerate  himself  from  it  by  proving  that  be  com- 
mitted no  &ult.  His  interest  was  strong  and  direct.  .  Bayley  on 
Bills,  251  ;  30  Johnson,  372  ;  same  case,  3  Cowen,  562. 

If  the  plaintiff  should  fail  in  recovering  from  the  indoraer,  on  ac* 
oount  of  the  ignorance  or  neglect  of  the  notary  in  making  a  suf* 
ficient  protest,  the  latter  would  become  per8<mal]y  liable.  His 
interest  is  to  protect  himself  by  securing  a  recovery  from  \h& 
indorser. 

2.  Supposing  the  evidence  to  be  admissible,  it  i^  not  sufficient* 

A  note  must  be  presented  for  payment  on  the  day  that  it  faUs  due^ 
When  is  that  ?  On  the  last  day  of  grace.  Tlie  time  of  grace 
formed  a  part  of  the  contract  by  the  indorser.     1  Peters,  31. 

But  in  this  case  it  was  presented  on  the  third  day  of  grace. 
This  would  have  been  proper  under  the  general  law  merchant,  if 
that  law  prevailed  in  the  District  of  Columbia.  But  it  does  not. 
It  is  controlled  by  a  local  usage,  which  b  to  allow  four  days  of  grace* 
1  Peters,  34  ;  9  Wheat.  682. 

Such  an  usage  b  part  of  the  contract,  whethar  the  parties  were 
acquainted  with  it  or  not.     1 1  Wheaton,  430. 

A  presentment  too  soon  is  a  nullity.     Bavley  on  BiDs,  236. 

No  proof  was  offered  in  this  case  of  the  u)ur  days  usage,  but  as 
It  had  been  once  proved  and  established,  we  ^ere  not  bound  t6 
prove  it  again.  It  then  became  a  part  of  the  law.  1  Peters's  C. 
C.  R.  230  ;  2  Starkie   (7th  Lcmd.  ed.),  360. 

In  1  Peters,  34,  there  was  no  proof  of  this  usage,  but  the  court 
relied  upon  its  having  been  proved  before.  There  was  proof  oi 
another  usage,  but  none  of  that  now  in  question. 

It  b  apprehended  that  the  counsel  on  the  other  side  mean  to 
make  a  distinction  between  notes  discounted  by  banks  and  those 
left  for  collection  ;  and  to  contend  that  the  usage  of  four  days  grace 
applies  only  to  notes  discoimted  by  banks.  But  this  dbtinction  b 
not  recogmzed  in  the  case  m  1  Peters,  33,  34. 

The  usage  being  once  established  and  recognized  by  law,  the 
court  below  erred  in  admitting  evidence  to  contradict  it.     9  Law* 
Lib.  40  ;  2  Burr.  1216,  1220, 1222, 1224, 1228  ;  1  CaD,  169  ;  2 
Starkie,  360. 

It  is  an  usage  in  other  places  to  allow  four  days  grace,  and  this 
b  recognized  as  valid  in  the  books.  Chitty  on  Bills,  407,  note  ; 
Baylev  on  BiUs,  236,  note,  speaking  of  this  one. 

It  is  contrary  to  the  policy  of  the  law  to  leave  these  quesdons 
open  for  the  jury.     Chitty  on  Bilk,  402. 

The  law  merchant  is  built  upon  usase  taken  in  connection  with 
die  principles  of  justice,  not  being  founa  inany  statutes.  Evidence 
to  unsettle  it  ought  not  to  be  received.     1  DaU.  265  ;  3  Wash. 
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C.  C.  R.  149 ;  6  Bfamey,  207  ;  6  Biimey,  490,  4«0 ;  1  Hall, 
619. 

3.  Tbe  evidence  does  not  support  the  declaration,  which  says 
diat  the  note  was  presented  on  the  third  da^  of  grace.  The  notice 
does  not  state  the  day  of  presentation,  saying  only  that  it  was  pro- 
tested on  the  5th  of  February.  The  note  was  due  either  on  the  4tb 
or  6th.  We  say  it  was  not  due  until  the  5th.  If  so,  it  was  pre* 
mature  to  present  it  on  the  4th,  the  day  on  which  the  counsd  oa 
&e  other  side  say  it  was  due. 

•fffr.  Bradley y  for  defendant  m  error. 

As  to  the  first  point.  A  notary  b  not  an  officer  of  the  law  to  de- 
mand payment  of  notes,  out  is  merely  an  agent  of  die  bank.  It  has 
been  said,  that  the  bank  would  not  be  responsible  for  an  error  of  the 
notary,  and  the  case  in  3  Cowen  cited  to  sostam  it.  But  in  that  case 
the  bank  was  held  responsible. 

The  bank  is  the  agent  of  the  deposition,  and  the  notary  is  the 
agent  of  the  bank.  In  an  action  by  the  holder  against  the  indorser, 
the  competency  of  the  notary  cannot  be  affected.  K  the  action 
were  against  die  bank,  the  conclusion  might  be  different.  The 
eonnpetency  of  a  notary  as  a  witness  is  discussed  in  2  Bailey's 
8.  C.  Rep.  183. 

An  agent  is  generally  a  competent  witness  as  to  matters  within 
Us  agency.  1  Bingham,  368  ;  6  Lea.  R.  29  ;  1  N.  H.  Rep.  192  ; 
6  Martin,  N.  S.,  310.     See  also  15  Wend.  314. 

2.  The  notary  not  only  proved  his  own  acts,  but  the  genial 
usage  and  custom  of  allowing  different  davs  of  grace  upon  notes 
discounted  by  a  bank  and  those  merely  deposited  for  collection. 
It  is  admitted,  that  if  courts  have,  by  their  decisions,  setded  and 
established  what  the  usage  is,  it  becomes  as  binding  as  statute  law. 
The  general  usage  in  the  United  States  is  to  allow  only  three  days 
0{  grace,  and  the  special  custom  of  this  District  b  to  allow  four 
days  onty  as  to  those  notes  discounted  by  a  bank.  9  Wheat.  582, 
683 ;  Story  on  Prom.  Notes,  242,  note. 

In  the  case  of  Bank  of  Washington  «.  Triplett  and  Neale,  1 
Peters,  33,  34,  the  report  of  the  case  does  not  show  that  any  evi- 
dence was  taken  to  establish  usage,  but  the  original  record  shows 
Aat  it  was  so.  (Here  Mr.  Bradky  produced  die  original  record.) 
Usage  depends  on  the  practice  of  banks.  But  this  may  have 
chu^ed  between  1824  and  1840,  and  if  so,  can  we  not  show  it  f 
Is  a  usage,  once  recognized  by  a  court  as  existing,  to  last  for  ever 
widiout  any  change  ?  If  the  people  in  the  District  should  conform 
to  the  custom  in  other  parts  of  the  United  States,  shall  we  be  pre- 
cluded from  showing  it  by  evidence  ?  It  is  said  that  the  evidence 
given  was  not  sufficient.  But  the  existence  of  usage  is  a  fact  of  which 
&e  jury  are  to  judge,  and  the  court  was  right  in  leaving  it  to  them. 

3.  The  dectturcdon  says  that  demand  was  made  on  die  third  day 
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of  giAee.    But  iho  fai^  of  noiice  od  that  daj  « iounaterial ;  it  at> 
ways  says  on  the  day  and  year  aforesaid. 

Mr.  Coce,  ibr  plaintiff  in  error,  in  reply. 

As  to  the  coiiq>eteBcy  of  the  wttneaa*  The  notaiy  wa0  a  public 
officer^  and  the  bank  could  not  be  held  responsible  for  his  mistakes* 
Itis  tl^  duty  of  the  bank  to  collect  notes  which  are  deposited  for 
eoUection,  and  for  this  purpose  it  must  employ  competent  ageois* 
It  is  only  responsible  in  case  it  employs  incompetent  ones.  But 
where  it  uses  due  diligence  according  to  the  law  of  bailments,  it  is 
not  liable  for  their  errors.  In  the  caae  m  30  Johnson,  Ibe  bank 
was  held  responsible  because  it  did  not  employ  a  public  crfBceri 
but  an  agent  of  its  own.  In  the  presem  case,  the  bank  would  be 
blameless,  but  the  notary  is  responsible  to  the  bolder  of  the  note^  ify 
from  any  negligence  or  ignorance  on  the  part  of  the  notary,  the 
bolda:  were  to  lose  his  remedy  against  me  indoraer.  Besides, 
be  has  given  a  bond  to  the  bank,  in  a  penalty  of  $  10,000,  for  the 
iutbful  performance  of  hb  duty.  If  a  person,  standing  m  such  a 
situation,  is  ever  admitted  as  a  witness,  it  b  only  from  necessity^ 
and  then  he  is  only  allowed  to  prove  ha  own  acts.  But  here  he 
not  only  proves  what  he  did,  but  goes  on  to  testify  as  to  the  regu* 
larity  and  correctness  of  his  actions,  and  that,  too,  by  referring  to 
other  persons.  For  example,  he  says  that  he  ^^<^opied  from  an 
old  notary."  The  old  notary  himself  could  have  proved  this  much 
better.  The  usage  is  to  extend  the  protest  on  the  last  day  of  grace. 
The  notice  here  says,  '^  this  day  protested,"  Jic,  that  is,  on  the 
5th  ;  but  it  does  not  s^y  whether  the  demand  was  made  on  the  3d 
or  4tb  day. 

Was  any  evidence  admissible  in  this  case  to  show  usage  ? 
There  have  been  three  decisions  of  this  court  imon  the  subject. 
In  tbe  first,  9  Wheat.  582,  the  note  happened  to  be  discounted  at 
bank.  But  can  a  contract  be  changed  without  the  party's  being 
aware  of  it,  merely  by  the  circumstance  that  the  note  Iuls  been  suIh 
sequently  discounted  at  bank  ? 

In  11  Wheat.  431,  stress  was  hid  upon  the  note's  bemg  made 
for  the  purpose  of  being  negotiated. 

In  Bank  of  Washington  e.  Triplett  and  Neale,  1  Peters,  both  the 
d)ove  cases  came  up  acain  for  review,  and  the  original  record  has 
been  referred  to  by  Mr.  Bradley  y  to  show  that  evidence  was  given 
epon  the  subject  of  usage.  It  was  so.  That  evidence  says,  that 
it  was  the  usage  to  demand  payment  of  notes  which  w«re  depos* 
ited  for  collection  on  the  day  after  the  third  day  of  grace. 

(Mr.  Bradky  referred  to  the  record,  and  said  that  the  origbal 

fHractice  was  chamed  by  the  banks,  and  demand  made  on  the  third  <kv*) 

It  is  contended  by  the  other  side,  that  there  is  a  difference  oe* 

tween  discounted  notes  and  those  deposited  for  collection.     But 

there  is  no  allusion  to  this  in  the  testimony,  and  np  snob  distmction 
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laede  in  any  part  of  the  record.     The  saoie  us^e  appears  to  be 
applicable  to  all* 

Mr.  Jusdce  McLE  AN  delivered  the  opinion  of  the  court. 

The  questicms  in  this  case  arise  on  the  ruUng^  of  the  court,  to 
which,  at  the  trial,  exceptions  were  taken. 

Preston,  the  defendant,  as  the  indorsee  of  a  promissotj  note, 
brought  an  action  against  the  plaintiff  in  error,  the  indorser.  The 
signatures  of  the  maker  and  indorser  were  admitted.  These 
grounds  of  error  are  assigned  :-— 

1  •  That  the  court  erred  in  admitting  the  testimony  of  the  notaiy 
public. 

2.  In  refusing  the  instructions  asked  by  the  defendant's  counsel 

3.  The  declaration  is  defective. 

George  Sweeny,  the  notary  who  protested  the  note,  testified 
that  it  was  delivered  to  him  by  the  Bank  of  Washington,  who  held 
it  for  collection,  to  demand  payment,  and  that  he  did  thereimoD, 
the  4th  of  February,  1840,  present  the  note  to  the  bank,  ana  de- 
manded payment,  but  was  informed  by  the  proper  officer  that  there 
were  no  funds  to  pay  it,  on  which  be  protested  the  same  for  non- 
pajrment ;  and  on  the  next  day,  the  5th  of  February,  he  delivered 
to  Cookendorfer,  the  plabtiff  in  error,  the  following  notice,  in 
writing :  — 

<^  Washington^  Ftbruary  5th,  1840. 

"  Sir,  —  A  note  drawn  by  E.  T.  Arguelles,  dated  17th  May, 
1839,  for  three  hundred  dollars,  payable  1-4  February,  1840, 
due,  and  by  you  indorsed,  and  for  which  you  are  accountable 
to  the  president  and  directors  of  the  Bank  of  WasUngton,  has  been 
this  day  protested  for  non-payment." 

And  the  witness  stated,  ^^  that  he  made  the  demand  and  gave  the 
notice  according  to  his  usual  practice,"  and  ^'  that  said  practice 
conformed,  as  far  as  he  knows  and  believes,  to  the  practice  of  the 
other  notaries  in  the  city  of  Washington." 

And  other  evidence  was  given,  conducing  to  show  that  the  usu- 
al practice  in  such  cases  was,  ^^  when  a  notice  was  to  be  sent 
abroad,  to  put  it  into  the  post-office,  and  date  it  on  the  third  or 
last  day  of  grace  ;  but  when  the  notice  was  to  be  delivered  in  the 
city  of  Washington,  a  latitude  was  allowed  to  the  notary  either  to 
deliver  the  notice  on  the  third  or  last  day  of  grace,  or  the  day  after 
the  last  day,  and  in  all  cases  to  date  the  notice  on  the  day  of  its 
delivery ;  and  the  usage  is  to  extend  the  protest  on  the  day  oa 
which  the  notice  is  given,  as  in  this  case,  stating  the  demand  to 
have  been  made  on  the  last  day  of  grace,  and  the  protest  to  be 
dated  the  same  day  on  which  the  notice  is  dated." 

It  is  insisted  that  the  notary,  by  reason  of  his  interest  in  this 
Buit,  is  an  incompetent  witness. 
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In  the  case  of  Sinedes  •.  Utica  Bunk^  20  Johns.  R.  372,  it  was 
held  that  a  bank  which  receives  a  promiBsoiy  note  for  collection,  to 
ch^Tfjs  the  indorser,  by  a  regular  notice,  is  Uable  for  neglect ;  but 
this  IS  not  the  case  where  the  bank  delivers  the  note  to  a  notary, 
who  is  a  sworn  public  officer,  and  whose  duty  it  is  to  make  the 
demand  and-  give  the  notice.  The  same  doctrine  is  laid  down  ia 
S  Cowen,  662.  From  this  h  is  argued  that  the  notary  is  liable 
directly  to  the  holder  6f  the  paper  for  neglect,  as  a  public  officer, 
and  not  to  the  bank,  as  its  private  agent.  That  b  the  latter  case 
he  would  not  be  liable  to  the  holder  of  the  paper,  but  might  be 
called  on  to  indemnify  the  bank  which  had  suflbred  on  account  of 
Us  laches. 

A  notary  is  a  competent  witness  on  the  same  ground  that  other 
a^ots  are  admissible.  They  are  always  responsible  to  their  ptin* 
cipals  for  gross  negligence,  and  yet,  from  the  necessity  of  the  case, 
fliey  are  competent  witnesses  to  prove  what  they  have  done  in  the 
name  of  their  principak. 

It  appears  that  the  witness,  who  generally  acted  as  notary  for 
die  Bank  of  Washington,  had  given  a  bond,  with  securitf  in  the 
tarn  of  ten  thousand  dollars,  for  the  faithful  performance  of  his  du^ 
as  notary  public,  in  the  business  of  the  bmik  committed  to  lnm» 
But  this,  it  would  seem,  does  not  render  him  incompetent.  ^^  The 
cashier  or  teller  of  a  bank  is  a  competent  witness  K>r  the  bank,  to 
charge  the  defendant  on  a  promissory  note,  or  for  money  lent  or 
ovenpaid,  or  obtained  from  tne  officer  wittxHit  the  security  which 
he  should  have  received ;  and  even  though  the  officer  has  given 
bond  to  the  bank  (or  his  official  conduct."  Greenleaf 's  Ev.  485  ; 
The  Franklin  Bank  «.  Freeman,  16  Pick.  535 ;  United  States 
Bank  r.  Steams,  15  Wendell,  314. 

It  is  further  insisted,  that  if  the  notary  was  competent  to  state  his 
own  acts,  he  could  not  prove  the  usage  under  which  he  acted.  He 
stated,  that  in  making  the  protest  and  giving  notice  he  pursued  '^  hia 
usual  practice,"  ^^  and,  so  far  as  he  knew,  the  practice  of  die  other 
notaries  in  the  city."  Now  it  would  be  an  exceedingly  technical 
rule  which  would  permit  a  notary  to  say  what  he  had  done  in  a 
particular  case,  but  prohibit  him  from  stating  that  he  acted  in  such 
case  according  to  his  usual  practice.  And  ^is  was  all  the  witness 
did  say ;  for  although  he  spoke  of  his  belief  as  to  the  practice  of 
Other  notaries  b  the  city,  he  does  not  state  that  he  had  a  knowledge 
of  their  pracdce. 

The  mstruction  prayed  by  the  defendant's  counsel,  and  the  re* 
iiisal  of  which  is  the  second  ground  of  error  assigned,  was,  *^  that 
the  said  evidence  was  not  sufficient,  if  beKeved  to  be  true,  to  show 
ttmt  payment  of  said  note  had  been  duly  demanded  and  refused, 
and  that  due  notice  of  such  dishonor  had  been  given  to  defendant^ 
so  as  to  bind  him." 

In  the  case  of  Renner  e.  The  Bank  of  Columbia,  9  Wheat. 
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582,  a  suit  was  brought  against  the  indorser  of  a  note  which  bad 
been  negotiated  in  the  BanK  of  Columbia^  Payment  was  demand- 
ed, and  the  note  protested  on  the  fourth  day  after  that  mentioned  in 
the  note  as  the  dav  on  which  it  became  payable.  This  was  proved 
to  be  tiie  usage  oi  the  bank,  and  this  court  held  the  demand  was 
made  at  the  proper  time.  In  Mills  o.  The  Bank  of  the  United 
States,  11  Wheat.  430,  this  court  held,  that  ^^  when  a  note  is 
made  payable  or  negotiable  at  a  bank,  whose  invariable  usage  it  is 
to  demand  payment  and  give  notice  on  the  fourth  day  of  grace,  the 

Crties  are  bound  by  that  usage,  whether  they  have  a  personal 
owledge  of  it  or  not." 

In  the  Bank  of  Washington  v.  Triplett  and  Neale,  1  Peters,  25, 
this  court  sanction  the  usage  to  make  the  demand  of  payment  of 
a  note  which  was  left  in  the  bank  for  collection  on  the  day  after 
the  last  day  of  grace,  placing  such  notes,  m  this  respect,  on  the 
same  footmg  as  notes  discounted  by  the  bank.  And  that  such  was 
the  usage  in  1817,  when  pajrment  on  the  note  or  bill  in  question 
was  demanded,  was  proved  in  that  case.  But  it  was  also  proved, 
as  appears  from  the  record,  that  the  usage  was  changed  in  1818  by 
all  the  banks  of  Washington  and  Georgetown,  ^^  so  as  to  con- 
form to  the  general  commercial  usage  of  demanding  payment  on 
the  last  day  of  grace."  This  referred  to  notes  or  bms  sent  to  the 
banks  for  collection,  and  of  course  embraces  all  notes  not  negotiated 
in  bank. 

Where  a  usage  is  sanctioned  by  judicial  decisions,  it  becomes 
the  law  of  the  place,  and  no  further  proof  is  necessary  to  establish 
it ;  and  it  is  said,  that  no  evidence  is  admissible  to  controvert  the 
fact,  as  laid  down  by  the  court.  Edie  v.  East  India  Co.,  2  Burr. 
1221. 

Now  if  the  usage,  as  sanctioned  in  the  cases  above  cited,  govmns 
this  case,  it  is  clear  that  such  diligence  has  not  been  used  as  to 
charge  the  mdorser.  For,  under  that  usage,  the  demand  should 
have  bera  made  on  the  day  after  the  third  day  of  grace,  when  it 
was  in  fact  made  on  the  third  day  of  grace. 

This  objection  is  met  by  the  defendant  m  error  by  the  proof  of 
the  usage  as  stated  ;  which  he  insists  governs  all  notes  not  dis- 
counted by  the  banks  of  the  District.  The  note  in  question  was 
not  discounted  by  the  Bank  of  Washington,  it  b^g  merely  left 
there  for  collection.  But  it  is  insisted  tnat  this  usage  cannot  be 
shown  to  overthrow  that  which  has  been  sanctioned  by  judicial  de- 
cisions. A  local  usage  may  be  changed  in  the  same  mode  by 
which  it  was  established.  But  parol  evidence  is  not  admissible  to 
show  that  the  usa^e  was  different,  at  the  time,  from  what  the  courts 
have  solemnly  adiudged  it  to  be.  The  law  merchant  is  founded 
iqion  custom,  and*  every  modification  of  it  by  local  usage  shows 
that,  like  other  laws,  it  may  be  changed. 

The  usage  prnved  in  this  case,  except  m  Bank  of  Washington  «. 
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Triplett  and  Neale,  and  that  is  explained  by  tbe  e^dence  cited, 
does  not  conflict  with  that  decided  by  this  court,  if  die  htter  be 
limited  to  notes  discounted  by  the  banks,  and  the  former  applies  to 
all  other  notes  payable  in  the  District.  In  other  words,  that  the  law 
merchant  should  be  modified  by  the  usage  only  as  to  demand  and 
notice  on  notes  discounted  by  the  banks.  And  it  would  seem,  firom 
the  decisions  above  cited,  the  usage  to  demand  payment  the  day  after 
the  third  day  of  grace  had  its  origm  with  the  banks,  and  has  not  been 
extended,  since  1818,  to  paper  not  discounted  by  them.  On  all 
other  paper,  a  demand  is  made  on  the  third  day  of  grace,  and  the 
<<  usage  IS  to  extend  the  protest  on  the  day  on  which  the  notice  is 
given,  stating  the  demand  to  have  been  made  on  the  last  day  of 
pace,  and  the  protest  to  be  dated  the  same  day  on  which  the  notice 
IS  dated."  Now  a  demand  and  protest  on  the  last  day  of  grace,  and 
a  notice  on  the  following  day,  come  strictly  within  the  law  merchant. 
And  this  was  the  diligence  used  in  the  present  case,  except  die 
formal  date  of  die  protest  on  the  day  of  the  notice.  No  coniusicm 
can,  therefore,  arise  from  this  general  commercial  usage,  as  it  con- 
ibrms  to  the  established  law.  No  inconvenience  has  arisen,  it  is 
supposed,  from  the  bank  usage  in  the  Dbtrict,  which  has  he^m  so 
long  and  so  firmly  established. 

No  defects  in  die  declaration  are  perceived,  and  none  have  been 
pointed  out  to  us,  which  are  not  cured  by  the  verdict. 

Upon  the  whole,  we  affirm  the  judgment  of  the  Circuit  Court, 
with  costs. 


Alexander  Rantin,  CiTNmNORAM  SmTH,  Oborob  C.  C.  THtrBOBi, 
AND  John  McCall,  Plaintiffs  in  ebbor,  v.  Jessb  Hott. 

Under  the  act  of  1833,  the  collector  bad  power  to  direct  wool  to  be  appraised,  fbr 
the  purpose  of  aacertaining  whether  or  not  it  was  entitled  to  be  imported  free 
from  dutj ;  the  exemption  depending  upon  ita  value  not  exceeding  eight  centa 
per  poand  at  the  place  of  exportation. 

Although  it  was  necessary  for  the  collector  to  request  the  appraisers  to  act,  and  so 
such  request  appears  in  the  record,  yet  the  legal  presumption  is,  that  the  collector 
and  appraisers  aid  their  duty,  he  requesting  weir  action  and  they  complying. 

And  the  collector*s  subsequent  adoption  of  the  proceedinga  of  the  appraiaers  is  tan- 
tamount to  bavins  requested  them. 

It  was  the  duty  of  the  collector  to  be  guided  by  such  an  appraisement,  and  a  sub- 
sequent verdict  of  a  jury,  finding  that  the  value  of  the  wool  was  under  eight  centa 
per  pound,  cannot  be  considered  as  rendering  his  acts  illegal. 

Toe  importer  had  a  ri^ht  to  appeal  to  another  board  of  appraisers,  differently  con- 
stituted, and  if  he  did  not  cnoose  to  resort  to  them,  he  cannot,  with  much  grace, 
aAerwarda  complain  that  an  over-estisiate  existed. 

This  case  came  up,  bv  writ  of  error,  from  tbe  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
It  was  an  action  brou^t  by  the  plaintifis  in  error,  transacting 
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business  as  oopaptners,  io  ibe  eiQr  of  New  York,  untor  tho  pame 
of  Smith,  Thurger,  &  Co.,  for  tho  r^ura  of  duties  wUdi  thejr 
alleged  to  have  been  illegally  exacted,  upon  severd  inqrorti^biis 
of  wool,  by  Hoyt,  the  coUector  of  New  York. 

The  acts  of  Congress  which  bear  upon  the  case  are  the  follov- 

i»g. 

By  <be  act  of  the  14th  of  July^  1832,  entitled  \^  Aa  act  to  alter 

and  amend  the  seirecd  acts  imposing  duties  on  imports,"  by  tlie 

first  clause  of  the  SQCOod  section  (A  Lit.  &  Biown's  ed.  683),  itie 

enacted,  — *  ^'  That  wool  unmanufadured,  the  Yalue  whereof,  at 

the  place  of  exportation,  shall  not  exceed  ei^  cents  per  pound, 

shall  be  imported  free  of  duty  ;  and  if  any  wool  so  imported  shall 

be  fine  wool,  mixed  with  dirt  or  other  material,  and  thus  reduced 

in  value  to  eight  cents  per  pound  or  under,  the  apprdsers  shall  a|y- 

C*se  said  wool  at  such  price  as  in  their  opinion  it  would  have  cost 
it  not  been  so  mixed,  and  a  duty  thereon  shall  be  charged  in 
conformity  with  such  appraisal ;  on  wool  unmanufactured,  the  value 
whereof,  at  the  place  of  exportation,  shall  exceed  eight  cents, 
shall  be  levied  four  cents  per  pound,  and  forty  per  centum  ad  tui* 

By  the  seventh  section  of  the  same  act,  it  is  enacted,  -*  ^^  Thi^ 
in  all  cases  where  the  duty  which  now  is,  or  hereafter  may  be,  im- 

?08ed  on  any  goods,  wares,  or  merciumdise  imported  into  the 
Jnited  States  shall,  by  law,  be  regulated  by,  or  be  directed  to  be 
estimated  or  levied  upon,  the  value  of  the  square  yard,  or  of  any 
other  quantity  or  parcel  thereof ;  and  in  all  cases  where  there  is 
or  shall  be  imposed  any  ad  vcdorem  rate  of  duty  on  any  goods, 
wares,  or  merchandise  imported  into  the  United  States,  it  shall  be 
the  duty  of  the  collector  within  whose  district  the  same  shall  be 
imported  or  entered  to  cause  the  actual  value  thereof,  at  the  time 
purchased,  and  place  from  which  the  same  shall  have  been  imported 
mto  the  United  States,  to  be  appraised,  estimated,  and  ascertained, 
and  the  number  of  such  yards,  parcels,  or  quantities,  and  such  actual 
value  of  every  of  them  as  the  case  may  require ;  and  it  shall,  in 
every  such  case,  be  the  duty  of  the  appraisers  of  the  United 
States,  and  every  of  them,  and  everv  other  person  who  shall  act 
as  such  appraiser,  by  all  the  reasonable  ways  or  means  in  his  or 
their  power,  to  ascertain^  estimate^  and  appraise  the  true  and  actual 
value  J  any  invoice  or  affidavit  thereto  to  the  contrary  notwithstani- 
tAg^  of  the  said  goods,  wares,  or  merchandise,  at  the  time  pur- 
chased, and  place  from  whence  the  same  shall  have  been  imported 
into  the  United  States,  and  the  number  of  such  yards,  parcels,  or 
quantities,  and  such  actual  value  of  them  as  the  case  may  require  ; 
and  all  such  goods,  wares,  and  merchandise,  being  manufactures 
of  wool,  or  whereof  wool  shall  be  a  component  part,  which  shall  be 
imported  into  the  United  States  in  an  unfinished  condition,  shall,  in 
every  such  appraisal,  be  taken,  deemed,  and  estimated  by  the  said 
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feppfaisers,  and  every  of  them,  and  eteiy  person  wbo  sball  act  as 
doch  appraiser}  to  have  been^  at  the  time  piff^chased,  and  place 
from  whence  the  same  were  imported  into  the  United  States,  as  of 
great  actual  value  as  if  the  same  had  been  entirely  finished  :  Pro* 
vided,  that,  in  all  cases  where  any  goods,  wares,  or  merchandise 
subject  to  ad  valorem  duty,  or  whereon  the  duty  is  or  shall  be  b^ 
law  regulated  by,  or  be  directed  to  be  estimated  or  levied  upon, 
the  value  of  the  square  yard,  or  any  other  quantity  or  parcel*  there* 
of,  shaH  have  been  imported  into  the  United  States  from  a  countnr 
other  than  that  in  which  the  same  were  manufactured  or  produced^ 
the  appraisers  shall  value  the  ^une  at  the  current  value  thereof,  at 
the  time  of  purchase,  before  such  last  exportation  to  the  United 
States,  in  the  country  where  the  same  may  have  been  originally 
manufactured  or  produced.'* 

And  by  the  ei^di  section  it  is  further  enacted,  —  ^<  That  it  shall 
be  lawful  for  th^  appraisers  to  call  before  them,  and  examine  upon 
oath)  any  owner^  importer,  consignee,  or  other  person,  touching 
any  matter  or  thing  which  diey  may  deem  material  in  ascertaining 
the  true  value  of  any  merchandise  imported,  and  to  require  the  pro- 
duction on  oath  to  the  collector,  or  to  any  permanent  appraiser,  of 
any  letters,  accotmts,  or  invoices,  in  his  possession,  relating  to  the 
same  ;  for  which  purpose  they  are  hereby  authorized  to  administer 
oaths  ;  and  if  any  person  so  called  shall  fail  to  attend,  or  shall  de- 
cline  to  answer,  or  to  produce  such  papers  when  so  required,  he 
shaH  forfeit  and  pay  to  the  United  States  fif\y  dollars  ;  and  if  such 
person  be  the  owner,  importer,  or  consignee,  the  appraisement 
which  the  said  appraisers  may  make  of  the  goods,  wares,  or  mer- 
dumdise  shall  be  final  and  conclusive,  any  act  of  Congress  to  the 
contrary  notwithstanding  ;  and  any  person  who  shall  swear  falsely 
xm  such  examination  shall  be  deemed  guilty  of  perjury,  and  if  hb 
be  the  owner,  importer,  or  consignee,  the  merchandise  shall  be  for- 
fehed." 

By  th(B  third  section  of  the  act  of  the  28th  of  May,  1880  (4  Lit.  ft 
Brown's  ed.  409) ,  entitled  **  An  act  for  the  more  effectual  collection 
ct  the  impost  duties,"  it  is  enacted,  —  "  That  if  the  owner,  importer, 
or  consignee,  or  agent  for  any  goods  appraised  shall  consider  anv 
appraisement  made  by  the  appraisers,  or  other  persons  designated, 
too  high,  he  may  apply  to  the  collector,  in  writing,  stating  the  rea- 
sons for  hb  opmion,  and  having  made  oath  that  the  said  appraise- 
ment is  higher  than  the  actual  cost  and  proper  charges  on  which 
duty  is  to  be  clmrged,  and  also  that  he  verily  believes  it  is  higher 
than  the  current  value  of  the  said  goods,  including  said  charges  at 
the  place  of  exportation,  the  collector  shall  designate  one  merchant 
s^led  in  the  value  of  such  goods,  and  the  owner,  importer,  con- 
signee, or  agent  may  designate  another,  both  of  whom  shall  be 
citizens  of  tl^  United  States,  who,  if  they  cannot  agree  in  an  ap* 
praisement,  may  designate  an  umpire,  who  shall  also  be  a  citizen 
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of  the  United  States,  and  when  they,  or  a  majority  of  tbem,  shall 
bare  agreed,  they  shall  report  the  resuk  to  the  collector,  and  if 
their  appraisements  shall  not  agree  with  that  of  the  United  States' 
^>j9raisers,  the'*collector  shall  decide  between  them." 

This  last  enactment  was  not  repealed  by  the  act  of  1832,  and  it 
was  under  this  last  act,  as  modified  by  the  compromise  act  of  1833 
(4  Lit.  &  Brown's  ed.  639),  that  the  cause  came  on  to  be  tried  at 
the  November  term,  1842. 

The  plaintifis  in  error  made  three  several  impiurtations  of  wod 
in  the  year  1838,  viz. :  — 

April,  by  the  Sarah  Sheafe,  25  bales. 

May,  "    "    Josephine,        21      " 

November,   "    "    Renown,  19     " 

The  whole  of  the  duties  paid  upon  these  several  importations 
were  claimed  in  thb  one  action. 

The  jury  found  a  special  verdict  of  the  followmg  facts,  viz. :  — 
That  the  plaintiffs  m  error  were  copartners  ;  that  Hoyt  was  col- 
lector  of  the  customs ;  that  the  three  importations  above  men- 
tioned  were  made  and  die  original  invoices  produced  ;  that  in  each 
invoice  the  value  of  the  wool  was  stated  to  be  seven  and  one  half 
cents  per  pound  ;  that  the  wool  was  all  unmanufactured  ;  and  thai 
proceeded  as  follows. 

^^  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further  find, 
that  upon  the  importation  of  the  said  three  several  invoices  of  wool 
as  aforesaid,  and  upon  the  several  entries  thereof,  the  said  wool 
was  examined  and  appraised  by  the  appraisers  of  the  United  States 
fix  the  collection  district  of  New  York,  and  that  the  said  appraisers 
did,  upon  such  examination,  appraise  the  said  wool,  and  each  and 
every  paH  and  parcel  thereof,  as  of  the  value,  at  the  places  of  ex- 
portation  thereof,  of  nine  cents  per  pound  ;  which  appraisements 
were,  by  said  appraisers,  reported  to  the  collector,  and  from  which 
said  appraisements,  or  either  of  them,  no  appeal  was  made  by  the 
said  plaintiffs. 

^^  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say, 
that  the  said  appraisers  foimd  the  said  several  parcels  of  wool  to  be 
unmixed  and  of  the  same  quality. 

'^  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  find, 
that  the  said  collector  claimed  and  insisted  that  the  said  wool  was 
subject  to  the  payment  of  duties  to  the  United  States  according  to 
the  valuation  of  the  appraisers,  so  reported  to  him,  and  refused  to 
deliver  the  said  wool  to  the  plaintiffs  except  upon  payment  by 
them  of  the  duties  claimed  by  the  defendant  to  be  due  thereon  as 
aforesaid." 

The  special  verdict  then  went  on  to  find  that  the  plaintiffs  in 
error  insisted  that  the  wool  was  free  from  and  not  subject  to  the 
payment  of  any  duties  to  the  United  States,  and  protested  against 
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fk»  ri^of  Hojt  to  roquiiie  pajrmeBt  of  Baj  dusdes  ;  that  tbey  paid^ 
mider  this  protest  tnd  a  notice  that  tbey  would  bring  aa  aetiott 
to  reeoTer  it  back>  the  sum  of  $  1,909*939  and  that  the  interest 
diereon,  from  the  time  of  payment  until  the  29th  of  Novendber, 

1842,  amounted  to  $577*22,  the  aggregate  of  the  principal  and 
interest  being  $2,487*15  }  that  the  cwties  charged  by  Hoyt  were 
oalculated  and  charged  iqpon  the  value  of  the  wool,  as  appraised 
by  the  appraisers,  and  that  the  wool  mentioned  in  the  three  several 
fam>ices,  and  each  and  every  part  and  parcel  thereof,  at  the  place 
of  exportation,  was  of  the  value  of  seven  and  one  half  emits  per 
poimd  and  no  more. 

Upon  this  special  verdict,  the  court,  on  the  23d  of  December, 

1843,  ordered  a  judgment  to  be  entered  in  favor  of  Ho3rt,  the  de* 
fendant,  and  a  writ  of  error  brought  the  case  up  to  this  court. 

The  cause  was  argued  by  Mr.  Dudley  Selden  for  the  plaintifis 
in  error,  and  Mr.  Mason  (Attorney-General) ,  for  the  defendant 
in  error. 

Mr.  Selden  made  the  following  pomts. 

Fiat.  Under  the  facts  found  by  the  special  vordict,  the  plaio- 
tifis  were  entitled  to  judgment. 

Second.  The  power  vested  in  the  officers  of  the  revenue  to 
appraise  the  value  of  goods  subjecf  to  du^  does  not  authorize 
them  to  decide  whether  goods  are  or  are  not  subject  to  duty. 

Third.  If  the  act  of  July  14th,  1832,  ^^to  amend  the  several 
acts  imposing  duties  on  imports,"  has  extended  the  power,  under 
certain  circumstances,  in  regard  to  the  article  of  unmanufactured 
wool,  the  finding  m  this  case  shows  that  those  circumstances  did 
not  exist,  and  therefore  the  apprabement  is  inoperative. 

Fourth.  The  power  given  to  the  appraisers  by  secticm  second  of 
that  act,  in  relation  to  unmanufactured  wool  invoiced  at  eight  cents 
per  pound  or  less,  is  confined  to  the  inquiry  whether  ^  value 
thereof  has  been  diminished  by  being  mixed  with  other  material. 
The  seventh  section  of  the  act  applies  alone  to  goods  subject  to  duty. 

Fifth.  If  the  appraisers  acted  without  authority,  an  appw 
from  their  decision  was  unnecessary. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

The  right  of  the  plainti^  to  recover  in  this  case,  and  consequentr 
ly  to  have  a  reversed  of  the  judgment  rendered  in  the  Circuit  Courti 
must  depend  on  the  legality  of  the  course  pursued  by  the  defendant. 

No  quesdcn  has  h^a  made  by  counsel,  that  an  action  in  this 
particular  form  cannot  be  maintained  against  a  collector  of  the 
customs,  if  the  course  pursued  by  him  was  illegal,  or  that  the  pro- 
test against  payins  the  duties  should  have  been  in  writing  ;  points 
which  have  arisen  m  similar  controversies  and  led  to  special  leg^la- 
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doti  b;^  Congress^  but  not  being  mtde  herd,  it  i^  not  necessary  noi^ 
to  consider  them.  8ee  on  them  EUiott  v,  Swaftwout,  10  Petettf^ 
188,  158 ;  Bjjnd  t.  Hoyt,  13  Peters,  267  ;  Carey  »,  Curtis,  8 
Howard,  230  ;  Swortwoot  #.  Gibon,  3  Howard^  110;  Act  of 
l^ebruar^p^  26th,  1845. 

The  illegality  imputed  to  the  proceedings  of  the  collector  k 
Stipposed  to  have  consisted  in  this  ;  that  he  possessed  no  pow^^ 
fai  cases  of  this  kind)  to  call  on  the  appraisers  to  estimate  the  valn^ 
of  the  wool ;  and  if  he  did  possess  it,  that  they  do  not  appear  to 
bare  acted  here  by  his  request.  These  objections,  if  well  sus* 
tained,  are  material,  because,  by  the  appraisal,  the  true  ralue  of 
the  wool  was  reported  to  be  nine  cents  per  pound,  and  then,  by  the 
HOt  of  July  14th,  1832,  a  duty  on  it  was  ^<  levied  of  four  cents  per 
pound,  and  forty  per  cenfutu  ad  val&rem.^*  (4  Lit.  is,  Brown's  ed. 
683.]  Whereas  if  the  appraisal  was  unauthorized,  and  the  mvoice 
should  have  been  the  only  guide,  the  value  of  the  wool  was  but 
seven  and  a  half  cents  per  pound,  and  by  the  same  act  it  ought 
then  to  have  been  allowed  to  "  be  imported  free." 

The  l^al  power  of  the  collector  to  call  on  the  appraisers  to 
estimate  the  value  of  this  wool  rests  on  the  construction  which  ought 
t6f  be  given  to  the  second  and  seventh  sections  of  the  act  afofesaid, 
both  of  which  are  extracted  at  length  in  the  statement  of  this  case% 
The  plaintiffs  contend,  that  the  seventh  section,  authorizing  an 
Appraisal  where  the  duty  may  be  regulated  by  the  value,  or  imposed 
at  a  rate  ad  i>alotim^  is  not  applicable  to  any  importations  which) 
like  these,  if  looking  to  the  invoice  alone,  are  not  dutiable ;  and 
that  the  second  section,  regulating  the  appraisement  of  wool 
**  milted  with  dirt  or  other  material,"  is  the  only  one  applicable  to 
wool  which,  like  this,  was  valued  so  low  in  the  invoice  as  to  bd 
free  ;  but  did  not  in  dus  case  authorise  the  action  of  the  appraisers 
m  respect  to  these  particular  importations,  as  these,  by  the  verdict 
of  the  jury,  aflerwards,  were  found  not  to  have  been  so  mixed. 

In  tne  first  place,  we  so  far  coincide  with  the  views  of  the  plahi^ 
tiffs,  as  to  be  satisfied  that  the  second  section  does  not  justify  th6 
course  pursued  by  the  defendant  in  die  present  case.  But  we 
dissent  from  the  argument,  tha/t  it  is  the  only  section  applicable  to 
importations  like  these,  and  hold  that  the  seventh  section,  though 
open  to  different  constructions  on  this  subject,  is  plainly  susceptible 
Ot  one  which  embraces  it ;  and  that  the  spirit  of  tne  section,  as  well 
as  of  the  whole  system  of  appraisement  under  the  revenue  laws, 
deems  not  only  to  justify,  but  require,  the  application  of  its  provisions 
to  importations  like  those  now  under  consideration.  It  ought,  then, 
to  be  so  construed  ;  smce  this  court  has  recently  decided,  that  acts 
hnposing  duties  are  not,  as  has  often  been  done,  to  be  construed 
strictly  against  the  government,  like  penal  laws,  but  so  as  **  most  ef- 
fectutdly  to  accomplish  the  intention  of  the  legislature  in  passii^ 
diem."    Tayk)r  et  al.  «.  United  States,  3  Howard,  210. 
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By  ^  wofdt  of  this  iM  saetion,  90  fiur  88  materid  u>  thf  pmi* 
«nt  uiquijrjr,  it  is  provided^  that  if  the  duty  ^^  i0q)O8ed  oo  any  gooda, 
frares,  or  merobandiBe  "  ^^  shall  by  law  be  rc^gohted  by,  or  be  di- 
rected to  be  estimated  or  levied  upon,  the  yakie  of  t&e  aqiwe  yard) 
er  of  any  other  quantity  or  parcel  thereof,  and  in  all  ca$6a  where 
there  is  or  ahall  be  tmpoaed  any  ^  Mianwrate  of  dv^y,"  Sio.,  ^^  it 
flfaaU  be  the  du^  of  the  collector  "  ^*  to  cause  the  act«ial  value 
thereof,  at  the  time  purchased,"  &o«,  ^^  to  be  appraised,  estimate4> 
and  ascertained,"  JLc,  by  appraisers« 

Under  the  act  of  May  19th,  1828,  a  duty  partly  specific  and 
partly  ad  val9r$m  had  been  imposed  on  all  wool  imported  from 
abroad.  No  doubt  can  exbt,  that  the  power  to  have  appraised  thp 
value  of  any  wool,  imported  under  that  act,  had  it  remained  u»* 
altered  m  1838,  would  have  existed  in  the  collector,  because  a 
duty  in  all  cases  was  imposed  and  was  in  some  degree  rtgulaUd  k^ 
the  value^  though  it  was  not  wholly  #•  9d  vahrem  raU  of  d^» 
But  by  the  act  of  July  14th,  1833,  an  amendment  was  made  in  the 
rate  on  one  description  of  wool,  so  as  to  admit  it  free,  if  m  vahm 
did  not  exceed  eight  cents  per  pound,  and  the  argument  ior  the 
plaintiff  is,  that  as  such  wool  no  longer  paid  an  #d  tohnm  du^> 
the  collector  would  no  longer  call  on  the  appmisers  to  esdmale  ita 
value.  It  is  to  be  noticed,  however,  thai  this  exemption  did  not 
make  wool,  as  an  article,  cease  to  be  dutiable.  Nor  did  it  become, 
after  thb  change,  any  less  important,  in  r^guUting  the  duty  which 
was  proper  to  be  imposed  on  any  wool,  to  ascertain  the  true  value 
of  it  in  all  cases,  so  as  to  levy  thereon  four  cents  per  pound 
md  for^  per  cent«  ad  vahremy  if  the  value  turn  out  to  be  abora 
eight  cents  per  pound  ;  and  nothing  if  at  or  below  eight  cents. 
(See  the  first  section,  4  Lit.  &  Brown's  ed.  583.) 

This  act  may  then  be  considered  to  authorite  tne  use  of  apprais- 
ers not  merely  when  an  article  imported  pays  an  ad  vahrtm  rate 
of  duty,  but  whenever  the  duty  is  repUakd  by  the  value  ;  or  in 
other  words,  as  we  construe  the  provision,  whenever  a  dt^  may 
aodst  or  cease  according  to  the  value,  as  well  as  whenever  it  mav 
increase  or  dimini^  according  to  it.  The  language  of  the  seventn 
section  is  broad  enough,  under  this  view,  to  justify  the  com'se  that 
was  adopted  by  the  collector  in  the  present  case.  But,  if  we  look 
to  the  spirit  of  that  section,  and  of  the  whole  act  of  which  it  forms  a 
part,  m  respect  to  the  policy  both  of  emoloyii^  appraisers  and 
discriminating  in  the  duties  imposed  on  wool,  any  remaining  doubt 
as  to  the  propriety  of  considering  this  case  as  coming  within  the 
seventh  section  must  be  removed.  If  the  appraisers  could  not  be 
called  on  to  estimate  the  true  value  of  the  wool,  when  ia»ported  at 
low  prices,  but  the  value  in  the  invoice  was  alone  to  guide,  the 
revenue  on  all  wool  was  manifestly  liable  to  be  lost,  or  the  treasury 
greatly  defrauded,  by  the  article  being  put  m  the  invoice  at  a  |>rice 
below  the  actual  value,  in  order  to  mtroduce  it  free.     Any  inci* 
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dental  protection,  contemplated  from  the  duty,  to  tbe  growth  of 
finer  and  more  valuable  wools  in  this  country,  would  also  be  thus 
exposed  to  to^  defeat  by  the  importation  of  this  last  kind  at  a 
valuatibn  so  low  as  to  escape  any  duty  whatever. 

The  utility  of  appraisers  in  such  a  case  is  even  more  apparent 
and  important  than  in  most  others,  because  the  value  of  wool  ia 
uncertain,  fluctuating,  and  liable  to  be  concealed  by  many  inge«- 
nious  devices,  —  lowering  the  prices  in  the  invoice,  and  others 
putting  different  qualities  of  wool  in  the  same  bale,  or  bringing  k 
m  mixed  with  dirt  and  burrs.  It  is  on  this  last  account,  and  not, 
as  argued  for  the  plaintiffs,  because  it  is  the  only  case  in  which  tbe 
appraisers  were  authorked  to  act  in  respect  to  wool,  that  the  sec- 
ond section  requires  them,  in  estimating  its  value,  if  mixed,  to  ap- 
praise it  as  high  as  if  not  mixed.  In  like  manner,  the  act  of  1832, 
as  well  as  1828,  requires  wool  imported  on  the  skin  to  be  taxed 
according  to  its  ^'  weight  and  value,"  as  in  other  cases.  And^  in- 
stead of  either  of  these  provisions  appearing  to  exdude  the  we 
of  appraisers  generally  for  ascertainmg  the  true  value  of  low- 
priced  wool,  they  both  seem  to  contemplate  or  imply  their  em- 
ployment in  such  imports,  knowing  that  the  duty  was  to  be  affected 
or  regulated  by  the  value,  and  proceedmg  therefore  merely  to  hr 
down  specific  rules  for  ascertainmg  it  in  cases  where  the  wool  is 
found  to  be  mixed  or  on  the  skin. 

It  is  not  a  little  confirmatory  of  this  view,  that  the  act  of  Au- 
gust 30th,  1842,  which  imj^oses  some  duty  on  all  kinds  of  wool, 
and  thus  confessedly  authorizes  an  appraisement  in  everv  importa- 
tion, repeats  substantially  the  provisions  in  former  acts  for  guiding 
the  appraisers  m  estimating  the  value  of  mixed  wool ;  thus  show- 
ing with  absolute  certainty  that  such  provisions  do  not  m  other  acts 
exclude  —  or  can  probably  in  the  present  case  be  meant  to  ex- 
clude—  the  employment  of  appraisers  in  ascertaining  the  true 
value  of  wool,  however  low  it  is  put  in  the  invoice,  and  however 
unmixed  it  may  be  with  other  materials. 

The  only  adjudged  case  which  has  been  aUuded  to  by  the  pla»- 
tiffs  as  supportmg  their  views  is  that  of  Curtis  v.  Martin  et  al., 
3  Howard,  106. 

There  the  article  m  question,  being  gunny-bags,  had  not,  at  the 
time  the  duty  was  levied,  been  specified  jp  the  tariff  laws,  as  sub- 
ject to  any  duty  whatever,  in  any  form  or  value.  The  effort  bv 
the  collector  was  to  impose  a  duty  on  it  under  another  name,  such 
as  cotton  baggmg.  But  in  the  present  case,  the  article  in  dispute 
had  been  made  by  Congress  dutiable  in  express  terms,  and  no  kmds 
of  it  were  exempt  unless  of  a  particular  value  ;  and  the  object  and 
the  effect  of  the  appraisement  were  not,  as  has  been  contended, 
to  make  the  article  of  wool  dutiable,  when  it  was  not  before  dutia- 
ble by  law,  but  to  see  whether  a  particular  import  of  the  article 
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was  ictually  of  so  small  value  per  pound  as  by  law  to  be  entitled 
to  exemption  from  duty* 

The  other  leading  objection  urged  in  this  case  is  more  easily 
disposed  of.  In  saying  that  the  appraisers  bad  no  right  to  act  with- 
out the  j^revious  request  of  the  collector,  and  that  no  such  reouest 
appears  m  the  evidence,  nothing  is  stated  beyond  the  truth.  But, 
in  the  absence  of  testimony  to  the  contrary,  the  legal  presumption 
is,  that  the  appraisers  and  collector  both  did  their  duty,  he  request- 
ing their  action,  as  by  law  he  might,  and  they  complying. 

Beside  this,  it  is  conceded  that  he  adopted  their  doings,  and 
such  a  subsequent  ratification  of  them  is  undoubtedly  tantamount 
to  having  requested  them.  An  incidental  exception  taken  in  the 
argument  is,  that  as  the  jury  have  found  the  value  in  the  mvoice  to 
be  correct,  the  collector  could  not  be  justified  in  following  the 
higher  valuation  of  the  appraisers.  But  an  appraisal,  made  in  a 
proper  case,  must  be  followed,  or  the  acdon  of  the  appaisers 
would  be  nugatory,  and  their  appomtment  and  expenses  become 
unnecessary.  Tappan  v.  The  United  States,  2  Alason^s  R.  404. 
The  propriety  of  lollowing  it  cannot  in  such  case  be  impaired  by 
the  subsequent  verdict  of  the  jury  differing  from  it  in  amount,  as 
the  verdict  did  not  exist  to  guide  the  collector  when  the  duty  was 
levied,  but  the  appraisal  did,  and  must  justify  him,  or  not  only  the 
whole  system  of  appraisement  would  become  worthless,  but  a  door 
be  opened  to  a  new  and  numerous  class  of  actions  aeainst  collec- 
tors, entirely  destitute  of  equity.  We  say  destitute  of  it,  because^ 
in  case  the  importer  is  dissatisfied  with  the  valuation  made  by  the 
appraisers,  he  is  allowed,  by  the  act  of  Congress  of  May  28th, 
1830,  before  paymg  the  duty,  an  appeal  and  further  hearing  before 
another  tribunal,  constituted  in  part  by  persons  of  his  own  selec- 
tion.    (See  second  section,  4  Lit.  &  Brown's  ed.  409.) 

These  persons  have  been  apdy  denominated  a  species  of  ^^  leg- 
islative rderees  "  (2  Mason,  406) ;  and  if  the  importer  does  not 
choose  to  resort  to  them,  he  cannot  with  much  grace  complain  af- 
L  terwards  that  any  over-estimate  existed. 

The  judgment  below  is  affirmed. 
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Benjamin  D.  Harris,  Plaintiff  in  error,  v.  Jakbs  Rorinson,  Db- 

fSNIUNT  IN  ERROR. 

Ill  the  ctM  of  a  proteflted  note,  fit  is  not  neOMniy  fi>r  tho  lioldor  hiaualf  to  g^ 
notice  to  the  iodoieer,  bat  a  notuy  or  mj  other  egent  mey  d<Mt- 

The  object  of  the  rule  which  require!  the  notice  to  come  ftotn  the  holder  i«  to  enable 
him,  as  the  only  fnoper  party,  either  lo  fix  or  watre  the  liability  of  indonen. 

Where  a  note  waa  nanded  lo  a  notary  Ibr  protett  by  a  bank,  and  it  did  not  appear 
whether  the  bank  or  the  last  indorMr  waa  the  real  holder  of  the  note,  and  the 
notary  made  inquiriea  from  the  cashier  and  others  not  unlikely  to  know,  reapee^ 
ins  the  reiidenee  of  the  prior  indomra,  and  then  aent  notieee  aoeordiag  to  the 
inclination  thna  teceired,  it  was  sufficient  to  bind  such  prior  indoners. 

If  the  last  iodorser  was  the  holder,  the  cashier  of  the  bank  was  his  a|pent  tar  collect- 
ing the  note,  and  the  eridence  showed  that  in  lact  the  last  indoner  knew 
nothing  note  than  the  cashier. 

The  oaaea  on  this  sobject  examined. 

The  ftcts  being  found  by  a  jury,  the  question,  Whether  or  not  due  diligence  waa 
Used,  is  one  of  law  for  the  conrt. 

a  dne  dtli^enee  ia  used  in  aending  tba  Mliae  to  the  indoner,  it  ia  immatwrial 
whether  tt  is  receired  or  not 

This  case  was  brought  up,  by  writ  of  ^ror,  from  tbe  Dktriet 
Court  of  the  United  States  for  tlie  Northern  District  of  Alabama. 

It  was  an  action  brought  bj  the  indorsee  (Robinson)  afainst  aa 
indorser  (Harris)  of  a  promissory  note. 

Robinson,  the  plaintiff  below,  was  a  citizen  of  the  State  of 
Tennessee,  and  Harris  a  citizen  of  Alabama. 

The  note  was  as  foUows. 

'^  $  1,600  ^.  Eight  months  after  date,  we  promise  to  pay  Mattfa. 
Burks,  or  order,  sixteen  hundred  dollars  ;  payable  and  n^otiaUe 
at  the  Planters'  Bank  of  the  State  of  Tennessee,  at  Nashville,  for 
value  received.  Dated  in  Lincoln  county,  Tennessee,  20ch 
November,  1837. 

(Signed,)  JOHN  P.  BURKS  &  Co.'* 

(Indorsed,)    <<  Matth.  Burks,  Benj'n  D.  Harris,  J.  Robinson.'' 

The  note  not  bebg  paid  at  maturity,  Robinson,  in  September^ 
1889,  brought  his  action  agamst  Harris,  in  the  District  Court  of  tbe 
United  States  for  the  Northern  District  of  Alabama,  which,  after 
several  interlocutory  proceedings,  Came  on  for  trial  at  May  term, 
1843.  . 

Tbe  jury,  under  the  instrucdons  of  the  court,  found  a  verdict  for 
the  plaintiff  in  the  sum  of  two  thousand  and  sixty-two  dollars  and 
sixty-six  cents.  It  is  impossible  to  ^ve  a  clear  idea  of  tbe  in- 
structions of  the  court  wimout  recitine  all  the  circumstances  of  the 
case  to  which  the  instructions  referred.  They  are  all  stated  in  tbe 
bill  of  exceptions,  which  is  as  follows. 

The  Bill  of  Exceptimi. 

In  the  District  Court  of  the  United  States  of  America,  for  die 

Northern  District  of  Alabama. 

In  this  case,  the  plamtiff  brought  his  action  agamst  defendant 
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as  indorser  of  a  promissory  note^  and  introduced  the  deposition  of 
Alpha  Kingsley,  which  is  as  follows. 

^'  Depoaition  of  A.  Kingsley. 

"  The  said*Alpha  Kingsley,  bein^  about  the  age  of  sixty  years, 
and  being  by  me  first  carefully  examined,  cautioned,  and  sworn  to 
testify  the  truth,  the  \K4ioIe  truths  and  nothing  else  but  the  truth, 
makes  oath,  deposeth,  and  saith  :  that  he  resides  in  the  city  of  Nash- 
▼iUe,  in  the  State  of  Tennessee,  and  more  than  one  hundred  miles 
from  Huntsville,  aforesaid,  the  place  of  trial  of  this  cause  ;  further- 
more be  saith,  I  am  now  a  notary  public  of  Davidson  county,  in 
the  State  of  Tennessee,  and  was  such  on  the  23d  day  of  July, 
1838,  duly  qualified  according  to  the  laws  of  said  State  ;  that  on 
that  day  diere  came  into  m^r  hands,  as  notary  public,  a  promissory 
note,  a  true  copy  of  which  is  herewith  inclosed,  marked  A,  and  is 
made  a  part  of  this  my  deposition  ;  that  at  or  about  three  o'clock  of 
the  said  23d  day  of  July,  1838,  I  presented  said  promissory  note 
at  the  counter  of  the  Planters'  Bank  of  Tennessee,  at  Nashville, 
where  the  same  was  payable,  and  demanded  payment  thereof,  and 
was  answered  by  the  teller  of  said  bank  that  it  would  not  be  paid  ; 
whereupon,  as  notary  public  aforesaid,  I  did  protest  said  promts^ 
aory  note,  as  well  the  drawers  as  the  indorsers  thereof,  and  dnly 
recorded  the  same  in  my  notarial  book,  and  on  the  evening  of  the 
said  23d  day  of  July,  1838,  I  deposited  in  the  post-office 
at  Nashville,  Tennessee,  in  time  to  go  by  the  first  mail  leavbg 
Nashville  after  said  demand  and  protest,  notices  of  said  demand 
and  protest,  directed  to  John  P.  "Burks  &  Co.,  Matth.  Burks,  and 
Benjamin  D.  Harris,  Madison  county,  Alabama,  to  each  separate- 
ly ;  a  copy  of  the  notice  so  sent  to  Benjamin  D.  Harris  is  here- 
with to  be  inclosed,  marked  B,  and  is  made  a  part  of  this  my  depo- 
aition. I  was  not,  when  these  notices  were  forwarded,  acquainted 
with  the  residence  of  any  of  the  parties  thus  protested,  or  their 
nearest  post-office  ;  and  I  made  inquiry  of  those  I  thought  were 
[not]  unlikely  to  know,  where  would  be  the  proper  place  to  which 
to  direct  notices  to  them  ;  I  applied,  I  recollect,  to  Nicholas  Hob- 
son,  cashier  of  the  Planters'  Bank,  who  informed  me  they  lived  in 
Madison  county,  Alabama,  but  could  not  say  where  their  nearest 
post-office  was  ;  I  also  applied  to  Joseph  Estell,  who  had  resided 
m  Madison  county,  and  also  had  a  very  general  acquaintance  there  ; 
he  likewise  informed  me,  that  they  all  lived  in  Madison  county,  but 
did  not  know  their  nearest  post-office.  I  knew  of  no  other  source 
from  whence  to  derive  information  as  to  where  to  direct,  and  ac- 
cordingly directed  said  notices  ^  Madison  county,  Alabama,'  know- 
iag  that,  from  the  general  rules  of  the  post-office  department,  they 
would  be  sent  to  Huntsville,  the  county  seat. 

(Signed,)  ALPHA  KINGSLEY," 

VOL. IV.  43  €0 
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Copy  of  Mt€. 

(Copy  of  the  note,  referred  to  in  Alpha  Kingslej's  deposition,  as 

marked  A.) 

^^  $  1 ,600  £.  Eight  months  after  date,  we  promise  to  pay  Matth. 
Burks,  or  order,  sixteen  hundred  dollars  ;  payable  and  negotiable 
at  the  Planters'  Bank  of  the  State  of  Tennessee,  at  Nashville,  for 
value  received.  Dated  in  Lincoln  county,  Tennessee,  20th 
November,  1837. 

(Signed,)  JOHN  P.  BURKS  &  Co." 

(Indorsed,)  ^^  Matth.  Burks,  Benj^n  D.  Harris,  J.  Robinson." 

(Copy  of  the  notice,  made  part  of  Alpha  Kingsley's  deposi* 

tion.  —  B.) 

''  Mulmlk,  2Sd  July^  1838. 
^^  Mr.  Benjamin  D.  Harris  : 

^^  Please  to  take  notice,  that  a  note  drawn  by  John  P.  Burks  Sl 
Co.,  payable  at  the  Planters'  Bank  of  Tennessee,  at  Nashville, 
eight  months  after  date,  to  the  order  of  Matt.  Burks,  by  bim,  you, 
and  J.  Robinson  indorsed,  for  the  sum  of  sixteen  hundred  dollars, 
dated  the  20th  day  of  November,  1837,  was  this  day  protested  by 
me  for  non-payment,  and  the  holder  looks  to  you  for  payment  as 
indorser  thereof. 

'^  Respectfully,  your  obedient  servant. 

"  ALPHA  KINGSLEY,  J^otary  Public.'' 

And  defendant  mtroduced  the  deposition  of  N.  Hobson,  which 
b  as  follows. 

"  Deposition  of  J^,  Hobson. 

^^  Interrogatories  to  Nicholas  Hobson,  on  the  part  of  the  de- 
fendant. 

'^  I .  Were  you  acquainted  with  the  defendant,  Benjamin  D. 
Harris,  in  the  years  1837  and  1838  ? 

^^  2.  Do  you  know  whether  said  Benjamin  D.  Harris  resided  in 
Tennessee  or  Alabama,  in  1837  and  1838  ? 

*'  3.  Have  you  any  recollection  of  ever  telling  Alpha  Kingsley, 
notary  public,  that  the  said  Benjamm  D.  Harris  resided  in  Madison 
coun^,  Alabama,  in  1838  ? 

^'  4.  Were  you  acquainted  with  the  plaintiff,  James  Robinson  ?  if 
so,  state  where  he  resided  m  1837  and  1838. 

^^  First.  I  was  not  acquainted  personally  with  Benjamin  D.  Har* 
ris  in  1837  and  1838. 

^^  Second.  I  do  not  know  whether  said  Harris  resided  in  Ten* 
nessee  or  Alabama  in  1837  and  1838. 

^'  Third.  I  liave  no  recollection  of  A.  Kingsley  havbg  applied  to 
me  in  reference  to  this  particular  case  ;  he  often  made  applicaticm 
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to  me  in  r^ard  to  the  residence  of  persons  living;  in  Alabama  ;  I 
know  that  there  are  a  great  many  of  the  name  oi  Harris  residing 
in  Madison  county,  Alabama ;  and  from  the  fact  of  the  drawers 
of  the  note  livmg  in  Madison  county,  I  may  have  told  the  notary 
public  what  my  belief  was  as  to  the  residence  of  Mr.  Harris,  but 
not  from  any  personal  knowledge  I  had  of  his  residence. 

^'  Fourth.  I  was  acquainted  with  the  plaintiff,  James  Robinson, 
he  resided  in  Nashville  m  the  years  1837  and  1838. 

(Signed,)  N.  HOBSON." 

Also,  the  deposition  of  Joseph  Estell,  which  is  as  follows. 

'^  The  Deposition  of  Joseph  EeUU. 

^^  QueUion  by  defendant.  Were  you  acquainted  with  the  de- 
fendant m  the  years  1837  and  1838  ? 

^^  Answer.  1  was,  and  for  some  time  before. 

*^  Q,uestion  by  same.  Do  you  know  whether  the  defendant  re- 
sided in  Tennessee  or  Alabama  in  1837  and  1838  f 

'^  Ans.  I  understood  that  he  resided  in  Alabama  in  1837  and 
1838.  I  never  saw  him  m  Alabama,  and  how  it  was  that  I  under- 
stood that  he  resided  m  Alabama  in  these  years  I  cannot  now 
recollect ;  but  such  was  my  beUef  of  his  place  of  residence. 

^<  By  same.  Have  you  any  recollection  of  telling  Alfha,  Kings- 
ley,  notary  public,  that  the  defendant  resided  in  Madison  county, 
Alabama,  in  1838  ? 

'^  Ans.  I  have  no  recollection  that  I  ever  told  Alpha  Kingsley 
that  the  defendant  resided  in  Madison  county,  Alabama,  in  the  vear 
1838  ;  Mr.  Kinssley  has  often  inquired  of  us,  that  is,  of  my 
brother,  while  livmg,  and  myself,  as  to  the  residence  of  persons  in 
Alabama,  but  my  recollection  does  not  serve  me  as  to  the  name  of 
any  of  those  about  whom  he  made  inquiries. 

^^  By  same.  Were  you  acquainted  with  James  Robmson  i  if  so, 
state  wnere  he  resided  in  1837,  1838. 

^^  Ans.  I  was  acquainted  with  James  Robinson  ;  he  resided  in 
Nashville,  Tennessee,  in  the  years  1837  and  1838. 

(Signed,)  JOSEPH  ESTELL.** 


Defendant  also  introduced  Joseph  Bradley  as  a  witness,  who 
proved  that,  previous  to  the  maturity  of  said  note,  plaintiff  had  di- 
rected to  him  at  Huntsville,  Madison  county,  Alabama,  notices  to 
all  the  parties  to  the  note,  requestbg  him  to  hand  them  to  the  de- 
fendant and  the  other  parties,  the  notices  being  intended  to  remind 
them  when  the  said  note  would  fall  due.  Witness  directed  the  no- 
tices to  the  post-offices  of  the  parties  respectively,  and  to  defend- 
ant at  his  post-office  at  Cross  Koads,  Madison  county,  Alabama  ; 
but  the  notices  of  protest  of  said  note  were  not  sent  to  witness  ; 
witness  acted  as  plaintiff's  friend  in  the  matter  ;  there  was  no  evi- 
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dence  to  show,  that  the  notary  knew  who  was  the  holder  of  tho 
bill,  or  where  he  resided. 

The  court  instructed  the  jury,  that  if  they  believed  that  the  no* 
tary  made  the  inquiries  stated  in  his  depositions,  and  sent  notice  to 
defendant  as  therein  stated,  he  being  ignorant  of  his  true  residencOi 
that  the  notice  was  sufficient  to  charge  the  defendant,  and  that,  un* 
der  the  circumstances  of  the  case  as  proved,  it  was  not  necessary 
to  make  inquiry  of  the  holder  of  the  note  as  to  the  residence  of  tbid 
mdorser :  to  which  instructions  the  defendant  excepts,  and  prays 
the  court  to  sign  and  seal  this  bill  of  exceptions,  which  b  done  ac- 
cordingly.   

WM-  CRAWFORD,    [seal.] 

The  cause  was  argued  by  Mr.  Crittenden^  for  the  plaintiff  m 
error,  and  Mr.  BrinUy,  for  the  defendant  in  error. 

Mr.  Chittenden. 

It  is  insisted,  on  the  part  of  Harris,  that  the  mstruction  given  by 
the  court  is  erroneous  :  — 

1st.  In  making  Ae  sufficiency  of  the  notice  depend  exclusively  on 
the  jury's  belief  of  the  circumstances  stated  m  the  deposition  of 
Kingsley. 

2d.  In  mstructing  the  jury,  **  that,  under  the  curcumstances  of 
die  case,  it  was  not  necessary  (for  the  notary)  to  make  inquiry  of 
the  holder  of  the  note  as  to  the  residence  of  the  indorser." 

Harris,  on  the  contrary,  insists  that  "  the  circinnstances  of  the 
case  "  were  these,  namely,  that  Robinson  was  the  holder  of  the  note  ; 
that  he  was  known  as  such  to  the  notary ;  that  he  lived  in  Nash- 
ville at  the  time,  and  might  have  been  easily  and  immediately  found, 
and  could,  in  all  probability,  have  given  the  required  information  as 
to  the  residence  of  Harris,  and  the  post-office  nearest  to  him.  It 
is  insisted  that  all  these  circumstances  are  proved  by  or  deducible 
from  the  evidence  ;  and  that  it  ought  to  have  been  left  to  tlie  jury, 
with  the  instruction,  that,  if  they  believed  all  these  circumstances  to 
have  existed,  then  that  it  was  necessary  for  the  notary  to  have 
made  inqui^  of  the  holder  of  the  note  as  to  the  residence  of  the 
defendant,  Harris  ;  and  that  if,  m  consequence  of  his  neglecting  to 
make  that  mquiiy,  he  misdirected  the  notice  to  Harris,  then  that 
such  misdirected  notice  is  not  due  notice,  or  such  as  entitled  the 
said  Robinson  to  recover  in  this  action. 

The  general  law  is,  that  the  holder  must  give  notice.  The  no- 
tary is  a  mere  agent  of  his.  The  inquiry  as  to  Harris's  residence 
ought  to  have  been  made  from  Robinson,  who  lived  in  Nashville. 
Story  on  Bills,  334,  §  309  ;  Chitty  on  Bills  (8th  edit.),  ch.  10, 
pp.  515,  516,  524,  525  ;  Bayley  on  Bills  (5th  edit.),  ch.  7,  §  2, 
pp.  280-283. 

If  the  holder  does  not  know,  he  should  inquire.     Much  more. 
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then,  should  the  notary.     A  notice  is  more  than  a  mere  matter  of 
form,  for  it  might  have  enabled  Harris  to  save  the  debt. 

Mr.  Brinlet/j  for  defendant  in  error,  stated  the  case  and  than 
proceeded. 

1st.  A  demand  of  payment  of  a  note  should  be  made  on  the  last 
day  of  grace,  and  notice  of  the  default  of  the  maker  be  put  into  the 
post-office,  if  he  live  in  another  place,  early  enough  to  be  sent  by 
the  mail  of  the  succeeding  day.   Lenox  v.  Koberts,  2  Wheat.  d6S. 

2d.  If  there  be  no  post-office  in  the  town  where  the  indorser  re- 
sides, the  notice  may  be  sent  through  the  post-office  to  the  pos^ 
office  nearest  to  his  residence.  Freeman  v.  Boynton,  7  Mass.  R. 
483  ;  Ireland  f.  Kip,  11  Johns.  R.  231. 

3d.  The  putting  of  notice  into  the  post-office  is  sufficient,  with- 
out proof  of  its  havii^  been  actually  received.  Munn  v.  Bald* 
win,  6  Mass.  R.  316  ;  Miller  t^.  Hackley,  5  Johns.  R.  375  ; 
Dickins  v.  Beal,  10  Peters,  572  ;  1  Bell's  Comm.  (5th  edit.)  418. 

4th.  If  due  diligence  be  used  to  give  notice  to  the  indorser,  and 
be  cannot  be  found,  this  is  equivalent  to  due  notice.  Stewart  «. 
Eden,  2  Caines^s  R.  121  ;  Smyth  v.  Hawthorn,  3  Rawle,  355  ; 
1  Bell's  Comm.  (5th  edit.)  413. 

5th.  If  the  indorsee  is  ignorant  of  the  indorser's  place  of  abode, 
it  is  an  excuse  for  not  giving  him  notice  ;  and  then  it  becomes  a 
question  of  fact,  whether  he  used  due  diligence  to  discover  it. 
]3ateman  v.  Joseph,  12  East,  433. 

6th.  Whether  due  notice  has  been  given,  all  the  circumstances 
necessary  for  the  giving  of  such  notice  being  known,  b  a  question 
of  law  ;  and  the  court  will  determine  upon  the  facts.  Where  the 
fisicts  are  contested,  the  question  of  law  becomes  mixed  with  fact, 
and  is  for  the  decision  of  the  jury,  under  instructions  from  the 
court  upon  the  hypothetical  state  of  facts  claimed  to  be  proved. 
Eagle  Bank  v.  Chapin,  3  Pick.  180  ;  Bank  of  North  America  o. 
Pettit,  4  Dallas,  127  ;  Robertson  et  al.  t;.  Vogle,  1  Dallas,  252  ; 
Hussey  t?.  Freeman,  10  Mass.  R.  86  ;  Brydenv.  Bryden,  11  Johns. 
R.  187  ;  Davis  v.  Herrick,  6  Ohio  Rep.  55  ;  Bank  of  Utica  t;. 
Bender,  21  Wend.  643  ;  Bank  of  Columbia  t>.  Lawrence,  1  Pe- 
ters, 578  ;  Dickins  v,  Beal,  10  Peters,  572. 

7th.  The  defendant  excepted  to  that  portion  of  the  opinion  of  the 
court  below  which  maintained,  that  it  was  not  necessary  to  make 
inquiry  of  the  holder  of  the  note  as  to  the  residence  of  the  indorser. 

The  inference  is,  that  had  such  inquiry  been  made,  the  requisi- 
tion of  due  diligence  would  be  satisfied.  The  inference  is  sus- 
tained by  the  authorities.  But  there  is  no  case  which  decides  that 
such  an  inquiry  of  the  holder  is  indispensable  ;  they  decide  that 
such  an  inquiry  is  proof  of  due  diligence,  not  that  it  is  the  only 
proof  of  such  diligence  ;  that  it  is  sufficient,  not  that  it  is  indispen- 
sable.    For  instance,  inquiry  of  one  of  the  parties  to  a  bill  as  to 
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the  residence  of  the  indorser  is  due  diUgeoee*     Beyeridge  v.  Bur- 
gis,  3  Camp.  262. 

The  holder  of  a  bill,  as  mdorsee,  went  to  the  house  of  bis  inn 
mediate  indorser  to  inquire  the  residence  of  the  first  indorser,  and 
it  was  held  to  be  due  diligence.    Batemano.  Joseph,  2  Camp.  461. 

Where  the  notary  made  inquiry  of  the  second  indorser»as  to  the 
residence  of  the  firSt  indorser,  who  informed  him  that  notice  to  an 
office  in  a  post  town,  which,  it  seems,  was  three  miles  and  a  half 
from  the  first  indorser,  and  where  he  did  not  receive  his  papers  . 
and  letters,  it  was  held  to  be  due  diligence.  Ransom  v.  Mack,  2 
Hill,  587. 

Where  the  holder,  before  the  note  became  due,  applied  to  one 
of  the  parties  to  ascertain  the  residence  of  the  mdorser,  and  he  de- 
clined giving  him  any  information,  the  holder  was  not  obliged,  after 
the  bill  became  due,  to  renew  his  inquiries  of  that  party.  Firth  «« 
Thrush,  8  Bam.  &  Cressw.  387. 

Bth.  There  is  no  evidence  to  show  that  the  notary  knew  who  wae 
the  holder  of  the  note.  He  had  a  right  to  infer  that  it  belonged  to 
the  Planters'  Bank  ;  he  accordingly  mquired  of  the  cashier  where 
the  parties  lived,  that  he  might  notify  them,  and  duly  mailed  no* 
tices  of  protest  to  Madison  county,  Alabama,  their  supposed  place 
of  residence.     This  was  sufficient. 

Notice  of  non-payment  to  an  indorser  was  left  at  his  boarding* 
bouse,  where  he  was  reported  to  reside  ;  but  it  seems,  some  weeks 
before  the  note  fell  due,  he  left  Philadelphia  for  Europe,  without 
the  knowledge  of  the  holder  of  the  note.  The  notice  was  suffi* 
eient,  as  reasonable  diligence  had  been  used  to  ascertain  the  resi* 
dence  of  the  indorser.  M'Murtrie  v.  Jones,  3  Wash.  C.  C. 
Rep.  206. 

A  bill  was  drawn  and  dated  at  New  York,  on  persons  residing 
in  that  city,  who  accepted  it.  The  drawers  resided  in  Petersburg, 
Virginia.  The  bill  being  protested  for  non-payment,  t^o  letters 
were  put  into  the  post-office,  giving  notice  to  the  drawers,  one  di- 
rected to  New  York,  and  the  other  to  Norfolk,  Virginia,  the  sup«- 
posed  place  of  their  residence.  It  was  holden  that  this  was  suffi* 
cient  notice,  inasmuch  as  it  did  not  appear  that  the  holder  knew 
where  the  drawers  lived,  and  notice  had  been  directed  to  their  sup- 
posed place  of  residence.    Chipman  v.  Liscombe,  1  Johns.  R.  294. 

Besides,  there  was  no  evidence  to  show  that  the  notary,  in  the 
case  under  consideration,  knew  who  was  the  holder  of  the  bill,  or 
where  he  resided. 

If,  after  reasonable  diligence  on  the  part  of  the  holder,  the  resi«> 
dence  of  the  indorser  cannot  be  ascertained,  an  excuse  is  furnished 
for  a  failure  to  give  notice.  The  rule  in  such  cases  is,  not  that  it 
is  sufficient  to  send  the  notice  to  the  last  place  of  residence  of  the 
indorser,  or  to  the  place  at  which  the  bill  or  note  bears  date,  but 
that  it  is  sufficient  to  send  it  to  the  office  believed  to  be  the  prcqper 
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onei  from  informidoii  acquired,  upon  doe  diligenoe  to  ascertain  it. 
Hoopes  &  Bogart  v.  Newman,  Executor,  2  omedes  It  Marshall's 
Rep.  71  (Mississippi  Rep.,  January  term,  1844),  cites  Chitty  on 
Bills,  486  ;  Nichol  o.  Bate,  7  Yerger,  305  ;  CUpman  v.  Lipa- 
combe,  1  Johns.  R.  294. 

9th*  But  8U|qK>se  that  the  notary,  knowinz  that  RoUnson  wag 
the  holder  of  the  note,  had  applied  to  him  tor  information,  what 
would  have  been  his  answer  in  regard  to  the  residence  of  the  parw 
ties  ?  Undoubtedly  it  would  have  been,  that  to  the  best  of  hia 
knowledge  they  resided  at  Huntsville,  Madison  county,  Alabama* 

The  defencumt  introduced  Joseph  Bradley  as  a  witness,  who 
proved,  that,  previous  to  the  maturity  of  the  note,  Robinson  had 
directed  to  him,  at  Huntsville,  notices  to  all  the  parties  to  the 
note,  requestii^  him  to  hand  them  to  Harrb  and  the  parties,  to  re- 
mind them  when  the  note  would  fall  due. 

There  is  nothing  to  prove  that  Robinson  was  informed  that  they 
were  delivered  to  any  place  other  than  Huntsville.  Of  course^ 
had  the  notary  known  tluit  Robinson  was  the  h(dder,  and  consulted 
him  as  to  the  residence  of  the  parties,  he  must  have  answered,  that 
notices  had  better  be  sent  to  Huntsville.  The  notary  did  so  directf 
eubstantially  ;  that  is,  he  directed  the  notices,  *'*'  Madison  countyi 
Alabama,"  Imowing  that,  from  the  eeneral  ndes  of  the  post-office 
department,  they  would  be  sent  to  Huntsville,  the  county  seat. 

10th.  There  is  no  conflict  between  the  testimony  of  the  nqtarTy 
and  that  of  Messrs.  Hobson  and  Estell ;  the  former  swears  that  he 

S plied  to  them  for  information  as  to  the  residence  of  the  parties  ; 
7  could  not  recollect  that  he  did  in  this  case  in  particular,  be- 
cause he  often  inquhred  as  to  the  residence  of  persons  living  in  Al- 
abama. His  positive  testimony,  as  to  a  fact  which  he  was  inters 
ested  to  ascertain,  must  be  believed  ;  it  more  than  counterbalances 
dieir  want  of  recollection,  it  beii^  of  no  interest  to  them  to  re- 
member. 

Chitty,  in  his  Treatise  on  Bills  (8th  Amer.  edit.),  486,  says,  that 
^^  the  holder  of  a  bill  of  exchange  is  excused  for  not  giving  regu^ 
notice  of  its  being  dishonored  to  an  indorser,  of  whose  place  of 
residence  he  is  ignorant,  if  he  use  reasonable  diligence  to  discover 
where  the  indorser  may  be  found  "  ;  in  support  of  this  undeniable 

g)sition,  he  cites  Pothier  de  Change,  n.  144.  The  reasoning  of 
othier  and  of  Pardessus  (Droit  Com.,  tom.  2,  art.  426),  m  the 
minion  of  Judge  Story  (in  his  Commentaries  €m  the  Law  of  Bills 
of  Exchange,  §50,  351),  covers  the  case  stated  by  Chitty,  thou^ 
ifaey  both  treat  in  those  sections  of  the  force  tnajtur  {vU  major)  as 
ffii  excuse  for  a  ncm-compliance  by  the  bolder  with  the  requisites 
of  law,  and  not  upon  the  question  of  ignorance  of  residence.  The 
contmental  and  civil  law,  which  is  identical  with  the  common  law 
and  common  sense,  do  not  require  impossibilities.  The  law  does 
aot  presume  that  the  holder  of  the  paper  is  acquamted  with  the  resi* 
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dence  of  the  indorsers  ;  and  if  the  notary  or  holder,  after  diligent  in* 
quiry  as  to  the  residence  of  the  indorser,  cannot  ascertain  it,  or  mis* 
Uikes  it,  and  gives  the  notice  a  wrong  direction,  the  remedy  against 
the  indorser  is  not  lost.  3  Kent's  Conmi.  107  ;  Barr  v.  Marsh, 
9  Yerger,  253;  Story  on  Bills  of  Exchange,  334-347,  in 
notes.  The  rule  of  due  diligence  ^^  must  not  be  such  as  t(^  clog 
commercial  operations."  Bank  of  Columbia  v.  Lawrence,  1 
Peters,  678. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  ma- 
jority of  the  court. 

Under  the  bill  of  exceptions  in  this  case,  the  proper  practice 
in  some  important  particulars  respecting  notices  of  non-payment 
of  promissory  notes  and  bills  of  exchange  is  involved.  It  appears 
that  the  defendant  was  indorser  of  such  a  note,  and  at  the  trial  the 
court  instructed  the  jury,  that  if  they  believed  that  the  notaiy 
made  the  inquiries  stated  in  his  depositions,  and  sent  notice  to  the 
defendant  as  therein  stated,  he  being  ignorant  of  his  true  residence, 
diat  the  notice  was  sufficient  to  charge  the  defendant,  and  that, 
under  the  circumstances  of  the  case  as  proved,  it  was  not  necessa* 
ry  to  make  inquiry  of  the  holder  of  the  note  as  to  the  residence 
of  the  indorser  ;  to  which  instructions  the  defendant  excepts. 

The  substance  of  the  inquiries  which  were  made,  as  shown  in 
the  depositions,  was,  that  the  note,  being  '^  payable  and  negotiable 
at  the  Planter's  Bank  of  the  State  of  Tennessee,  at  Nashville," 
the  notary,  after  presenting  it  and  payment  being  refused,  inquired 
of  those  ^'  not  unlikely  "  to  know  the  residences  or  nearest  post* 
offices  of  the  indorsers,  as  they  were  not  known  to  him.  He  recol- 
lects, as  one  of  whom  he  inauired,the  cashier  of  the  bank,  and  was 
informed  by  him  that  Hams  lived  in  Madison  county,  Alabama, 
but  that  he  did  not  know  his  nearest  post-office.  The  notary 
made  similar  inquiries  of  a  Mr.  Estell,  who  had  resided  in  Madison 
county,  but  was  found  to  be  ignorant  of  the  defendant's  nearest 
post-office  ;  and  the  notary  adds,  that,  knowing  '^  no  other  source 
from  whence  to  derive  information  as  to  where  to  direct  "  the  no- 
tice, he  ^'accordingly  directed"  this  and  others  ''to  Madison 
county,  Alabama,  knowing  that,  from  the  general  rules  of  the  post^ 
office  department,  they  would  be  sent  to  Huntsville,  the  county 
seal* 

,  The  only  "  other  circumstances  of  the  case  as  proved,"  to 
which  the  judge  probably  refers,  are,  that  the  name  of  the  present 

Elaintiff  appears  on  the  back  of  the  note  as  the  last  indorser ;  that 
e  was  then  an  inhabitant  of  Nashville ;  and  that  Joseph  Bradley, 
a  witness  for  the  defendant,  testified,  that  before  the  note  reached 
maturity,  he,  then  living  at  Huntsville,  received  notices  irom  Rob- 
inson for  Harris  and  the  other  indorsers,  "  requestbg  him  to  hand 
them  to  the  defendant  and  the  other  parties,"  in  order  "  to  remind 
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them  when  said  note  would  fall  due,"  and  that  he  directed  the  no- 
tice for  Harris  to  his  post-office  at  Cross  Roads,  in  Madison  county. 

It  is  further  stated,  as  a  part  of  the  case,  ^^  there  was  no  evi* 
dence  to  show  that  the  notary  knew  who  was  the  holder  of  the 
bill,  or  where  he  resided." 

These  being  the  fiicts  as  proved  concerning  the  inquiries  and 
circumstances  to  which  the  judge  refers,  he  properly  considered  it  a 
(question  of  law,  whether,  upon  those  facts,  if  believed  by  the  jury, 
it  was  necessary  to  make  mquiry  of  the  holder  himself  as  to  the 
residence  of  the  indorsers,  and  whether  the  notice  as  given  was  in 
all  respects  sufficient  to  charge  the  defendant.  Bank  of  Columbia 
V.  Lawrence,  1  Peters,  683  ;  10  Peters,  581  ;  Bryden  v.  Bryden, 
II  Johns.  R.  187  ;  Hadduck  v.  Murray,  1  New  Hamp.  R.  140, 

It  is  to  be  regretted,  that  some  other  facts  were  not  agreed  or  r&* 
ferred  to  the  jury ;  such  as  the  distance  of  the  residence  of  the  d^ 
fendant,  as  well  as  of  the  Cross  Roads  post-office,  from  Huntsville ; 
iriiether  he  was  accustomed  to  receive  letters  at  the  former  place  ; 
and  who  in  truth  was  the  holder  of  the  note  at  the  time  it  fell  due. 
But  the  judge  properly  submitted  to  the  jury  whatever  facts  the  par- 
ties chose  to  present ;  and  it  is  usually  the  best  course  thus  to  submit 
complicated  questions  of  law  and  fact,  accompanying  them,  how- 
ever, wiih  due  legal  instructions  as  to  the  rules  which  ought  to 
govern.  3  Kent's  Comm.  107.  Then  the  instructions  can  as 
easily  be  revised  as  if  the  case  was  withdrawn  from  the  jury,  and, 
what  is  very  desirable,  the  rules  as  to  conmiercial  paper  can  be 
preserved  as  uniform  over  the  commercial  world,  and  the  holders 
of  it  have,  as  they  ought  to  have,  a  6xed  standard,  on  a  like  state 
of  facts,  for  protecting  as  well  as  knowing  their  rights.  1 1  Johns. 
R.  187  ;  1  D.  4  E.  168  ;  1  New  Hamp.  R.  140. 

The  first  objection  that  has  been  raised  under  the  instructions 
or  ruling  of  the  court  is,  that  the  notice  does  not  appear  to  hava 
been  given  by  the  holder  of  the  note.  There  is  no  evidence  her© 
to  indicate  any  person  except  Robinson  or  the  bank  as  the  holder 
at  that  time,  and  probably  at  the  trial  it  was  taken  for  granted  lo 
be  one  of  them,  without  making  any  point  concerning  it  to  the 
court  or  jury.  Whichever  it  was,  there  is  no  pretence  but  that 
the  notary  came  into  possession  of  the  note  from  tiie  agent  of  the 
holder  lawfully,  and  with  a  view,  as  agent,  to  make  the  demand,  and 
if  not  paid  to  give  due  notice.  When  notes  are  left  at  banks  for 
collection,  the  notaries  may  often  be  ignorant  of  the  names  of  the 
bold^s,  as  the  notes  are  handed  Co  them  by  the  cashier.  He 
would  as  properly  do  this  business  when  employed  by  an  agent 
of  the  holder,  as  by  the  holder  himself ;  and  having  the  note  in 
either  of  these  ways,  he  would  be  competent  b  law  to  deliver  it 
up  if  paid,  or,  if  not  paid,  to  give  notice  of  that  fact  to  the  in* 
<k>rsers.  It  has  been  adjudged,  that  any  agent  of  the  holders  may 
give  notice.    Clikty  on  Bilh,  527  ;  Bank  of  Uticft  «.  Smithy  18 
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Johns.  R.  239,  in  point ;  Stewart  v.  Kennett,  2  Camp.  R.  177, 

by  Lord  EDenborough,  178  ;  3  Kent's  Coram.  108 ;  Stanton  et  al. 

V.  Blossom  et  al.,  14  Mass.  R.  116  ;  7  ibid.  486  ;  9  ibid.  423. 

y         The  agent  to  coUect  the  note  may  do  it.     Mead  v.  Engs,  5 

2/  !mC'  h^i  Cowen,  303  ;  3  Bos.  &  Pull.  599  ;  2  Tamit.  38  ;  15  East,  291  ; 

9  East,  347  ;  1  Camp.  R.  349  ;  Ogden  et  al.  v.  Dobbin  et  al.,  3 
HaH'sRep.  112. 

And  in  9  Yereer,  255,  it  was  decided  that  a  notary  public  is 
a  suitable  agent  tor  this  purpose.  It  was  done,  by  a  notary  of  the 
agent  in  2  Hall,  112. 

The  meaning  of  the  rule  that  the  holder  must  give  notice  is, 
not  that  he  may  not  do  it  by  an  agent,  as  any  other  commercial 
act,  but  that  it  shall  not  be  given  by  some  other  party  on  the  bill 
not  standing  in  the  relation  m  which  the  holder  does,  and  who  has 
no  right  to  give  it  and  try  to  make  the  indorser  responsible  when 
the  holder  may  be  willing  to  waive  a  resort  to  him.  Tindal  9. 
Brown,  1  D.  &  E.  170 ;  7  Ves.  jr.  697  ;  1  Esp.  R.  333.  In 
this  case  the  notice  is  express,  that  ^^  the  holder  looks  to  you  for 

Eayment  as  indorser ''  of  the  bill,  and  the  notary  had  the  note  in 
is  possession  (11  East,  117  ;  2  Camp.  178)  in  order  to  make 
demand  and  give  notice  in  behalf  of  the  holder. 

The  only  remabing  questions  which  are  material  are,  whether 
any  farther  inquiry,  and  especially  of  the  holder  of  the  note,  oug;ht 
to  have  been  made  by  the  notary,  as  to  the  residence  of  the  in- 
dorsers,  before  despatching  the  notices,  and  whether  the  notices  sent 
were  sufficient,  considering  the  information  he  obtamed,  and  his 
ignorance  of  the  true  residence  of  the  indorsers.  It  was  a  part  of 
the  evidence,  that  the  mdorsers  lived  remote  in  another  State,  and 
that  the  notary  was  ignorant  of  the  exact  places  of  their  abode. 

Under  such  circumstances,  he  was  undoubtedly  bound  to  make 
inquiries  of  persons  likely  to  be  acquainted  with  their  residences. 
This  he  did  ;  and,  among  them,  of  the  cashier  of  the  bank,  the  person 
most  likely  to  be  acquainted  with  the  place  of  abode  of  those  making 

Eaper  negotiable  and  payable  at  the  bank,  and  of  another  person  who 
ad  lived  in  the  same  county  with  the  indorsers,  and  not  getting 
entire  certainty  from  either,  he  sent  the  notices,  addressed  as  ac- 
curately as  his  information  enabled  him,  to  the  county  where  they 
lived,  and  from  the  capital  of  which  the  notices  would  be  likely  to 
be  forwarded  to  the  indorsers. 

This,  in  most  clises,  might  be  sufficient  as  to  inquiry,  and  es- 

Eecially  where  nobody  was  known  to  reside  near  who  was  able  and 
ound  to  give  fuller  and  more  accurate  information  on  that  subject. 
It  would  usually  satisfy  a  jury  that  the  due  diligence  had  been 
ercised  which,  and  which  only,  the  law  imposes.  Chitty  on 
625  (8th  Amer.  ed.) ;  2  Camp.  461.  But  it  is  argued  in  this  case, 
that  the  holder  probably  lived  in  Nashville,  and  could  and  ought  to 
have  been  resorted  to  on  this  occasion  for  such  information. 
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Clutty  on  Bills,  525.  Thb  argument  is  not  without  force,  and  might 
be  insuperable  if  the  notary  knew  who  the  holder  was,  and  did  not 
obtain  otherwise  all  the  mtelligence  on  this  subject  which  the  holder 
probably  possessed.  But  the  evidence  not  showing  that  he  knew 
Dim,  did  he  resort  to  the  holder's  agent,  and  obtam  from  him  all 
the  information  on  this  point  which  the  holder  himself  was  likely  to 
have  possessed  ? 

Supposing  the  bank  to  have  been  the  holder,  the  cashier,  its 
agent,  was  resorted  to,  and  doubtless  gave  all  the  intelligence  in 
possession  of  the  bank  on  this  subject. 

But  supposing  Robbson  to  have  been  the  holder,  which  is  the 
only  other  probable  presumption  on  the  evidence,  and  which  is 
contended  for  by  the  defendant,  and  then  the  cashier  was  doubdess 
bis  agent  to  collect  the  note,  and  received  from  Robinson  all  he 
knew  as  to  the  residences  of  the  prior  indorsers,  and  communi* 
cated  It  to  the  notary  when  applying  to  him  on  the  subject.  Thb 
b  not  only  the  general  inference  from  what  would  be  likely  to  take 
place  on  such  occasions,  but  is  strengthened  in  this  case  from  the 
testimony  of  Bradley,  on  the  part  of  the  defendant,  saying  that 
Robinson,  a  short  time  prior,  had  sent  notice  to  him  at  Huntsville 
for  these  parties,  stating  when  the  note  fell  due,  and  that  he  re* 
quested  him  to  band  them  to  these  indorsers.  From  this  it  is  ob- 
vious that  Robinson  supposed  they  resided  in  Huntsville,  or  he 
would  have  sent  the  notices  to  a  dinerent  place  ;  and  he  would  not 
probably  have  desired  a  resident  of  Huntsvflle  to  hand  them  to  the 
mdorsers,  unless  he  believed  they  lived  in  the  same  place. 

There  can  be  little  doubt,  on  this  evidence,  that  ue  real  bolder, 
whether  the  bank  or  Robinson,  did  give  to  the  cashier  all  the  infor- 
mation the  holder  possessed  on  this  subject,  and  that  the  cashier 
communicated  the  same  to  the  notary,  and  that  the  latter  would 
have  obtained  no  more  had  he  known  and  resorted  to  the  holder  in 
person,  and  that  the  cashier,  in  conforming  to  this  information,  by 
addressing  notices  to  Madison  county,  supposing  that,  by  the  rules 
of  the  post-office  department,  they  would  be  sent  to  Huntsville, 
the  county  town,  did  all  which  duty  required  of  him. 

Beside  the  light  flung  on  thb  subject,  and  favorable  to  thb  con- 
clusion, by  some  of  the  general  positions  in  the  authorities  cited  at 
the  bar,  there  are  several  precedents  which  bear  more  direcdy  on 
a  state  of  facts  such  as  exists  in  this  case,  and  which  deserve  spe- 
cial notice,  as  they  fortify  the  correctness  of  the  views  we  have 
presented. 

In  Stewart  v.  Eden,  2  Caines,  121,  the  court  ruled,  that  the  hold- 
er was  bound  to  inquire  no  further  than  a  reasonable  and  prudent 
man  should,  and  said,  ^^  We  do  not  exact  from  him  every  possible 
exertion,"  or  inquiry.  Only  *'  ordinary  diligence"  is  required  in 
inquiring.  Catskill  Bank  i;.  Stall,  15  Wend.  367.  Only  "  rea- 
sonable diligence."  Fisher  v.  Evans,  5  Binney,  543.     So  in  Chap- 
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iBao  V,  Lipflcombe,  1  Jolms.  R.  294,  where  a  bill  was  drawn  and 
dated  in  New  York  city,  on  persons  there,  and  accepted,  but  pro* 
tested  afterwards  for  non-payment,  and  it  did  not  appear  that  the 
bolder  knew  where  the  drawers  lived,  but  sent  two  notices  to  tbemi 
one  addressed  to  New  York  and  one  to  Norfolk,  it  was  held  that 
thev  were  good,  though  the  drawer  in  fact  lived  in  Petersburg. 

In  that  case,  inquiry  was  made  at  the  banks  and  elsewhere^  and 
notice  was  sent  in  conformity  with  the  mformation  received  ;  but 
he  did  not  inquire  of  the  acceptors,  who  lived  in  New  York,  and 
could  have  told  him  correctly  where  the  drawers  lived. 

In  3  Kent's  Conun.  107,  it  is  laid  down,  that  notice  need  not  al- 
ways be  sent  to  the  post-office  nearest  to  the  indorser's  residence. 
It  suffices,  if  sent  to  the  nearest  which  can  be  ascertained  on  due 
inquu^.  And  in  1  Peters,  578,  and  2  Peters,  551,  where  a  no- 
tice like  this  was  addressed  to  the  indorser,  as  belonging  to  the 
coisitv  in  which  he  lived,  the  same  rule  b  recognized.  It  is  true, 
that  there  the  parQr  in  fact  resided  near  the  county  seat,  or  received 
some  of  his  letters  there,  about  which  there  b  no  particular  proof 
here  ;  but  it  is  said  to  be  proper  to  address  a  notice  m  that  way,  ^^  if 
after  due  inquiry  it  is  the  only  description  within  reach  of  the  per- 
son sending  the  notice. '^ 

It  is  enough  to  send  the  notices  to  the  place  where  the  mformation 
received  reasonably  requires  him  to  send  them.  2  Car.  &  Payne, 
300  ;  1  Bam.  &  Cressw.  243  ;  Bank  of  Utica  v.  Davidson,  5 
Wend.  587.  If  the  place  it  reaches  is  the  wrong  one,  he  is  thei> 
not  in  fault.  5  Yerger,  67.  All  his  duty  in  this  case  is  to  use 
^^  ordinary  diUgence  "  on  the  subject,  and  not  to  insure  at  all  events 
that  the  notice  actually  reaches  the  indorser.  1  Peters,  582 ;  10 
ibid.  581. 

In  Barr  et  al.  v.  Marsh,  9  Yerger,  255,  it  was  held,  that  the 
holder  was  not  bound  or  presumed  to  know  where  the  mdorser 
lived.  But  it  was  enou^  if*  the  agent  of  the  indorsee  or  holder 
made  due  inquiry,  and  directed  the  noUces  to  the  places  indicated 
by  the  informadon,  though  wrong.  It  was  the  best  that  could  be 
done  under  the  circumstances.  Nichol  v.  Bate,  7  Yerger,  307  ; 
Dunlap  V.  Thompson  et  al.,  5  Yerger,  67.  Where  so  many  post- 
offices  exist,  the  residences  of  parties  change  so  often,  and  peo- 
ple live  so  remote  from  each  other,  as  in  this  country,  it  would 
clog  the  circulation  of  negotiable  paper  if  the  holder  or  his  agent 
was  bound  to  know  every  alteration  in  the  residence  of  indorsers. 
The  inquiries  were  at  the  bank,  and  of  other  persons,  in  the  case 
of  Barr  v.  Marsh,  much  as  in  this  instance. 

In  Sturges  et  al.  v.  Derrick,  Wightwick  Exch.  Cas.  77,  an 
inquiry  was  made  of  the  son  of  an  indorser  as  to  his  residence,  and 
he  did  not  know  it,  and  the  court  held,  that  ^^  sufficient  diligence 
had  been  used.''  And  in  Stuckert  v.  Anderson,  3  Wharton,  116, 
the  case  itself  on  examination  shows  that  an  inquiry  of  the  officers 
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of  the  bank  where  the  note  was  discounted  is  deemed  sufficient,  Y 
there  be  no  others  near  who  are  likely  to  know  more  as  to  die 
residence  of  the  indorsers. 

Some  cases,  it  is  true,  have  been  more  stringent,  such  as  18 
Johns.  R.  434,  and  3  Camp.  R.  262  ;  but  they  do  not  contradict  our 
conclusions,  as  in  the  first  one  die  notice  was  sent  to  a  wrong  place 

Suite  remote,  and  the  inquiry  is  said  to  have  been  limited  ;  while  in 
le  last,  no  inquiry  was  made  except  at  the  **  AoiMe  "  where  die 
bill  was  payable.  Most  of  the  cases  referred  to  on  this  point,  of 
due  diligence  in  making  inquuy,  are  rather  cases  as  to  due  diligence 
in  respect  to  the  time  when  the  nodces  are  sent. 

Some  of  those,  as  bearing  on  this,  aUow  a  very  liberal  dme  to 
make  inquiries  where  the  residence  is  remote  (2  ikim.  &  Cressw. 
246  ;  8  ibid.  393  ;  2  Dowl.  &  Ryl.  385  ;  2  Mood.  &  Rv.  359)  ; 
and  only  require  the  nodce  to  be  sent  as  soon  as  iniormation 
is  obtained  under  proper  exertion  (1  Bam.  &  Cressw.  245  ; 
Gow's  R.  81  ;  2  Camp.  R.  462).  And  some  go  so  far  as  to 
excuse  giving  notice  at  all,  if  the  place  of  residence  at  the  dme  b 
unfixed  (4  Camp.  285),  or  cannot  be  ascertained  (10  Peters, 
580,  and  9  Wheat.  591,  before  quoted).  In  the  case  now  under 
consideration,  then,  the  conclusion  seems  well  sustained,  that  rea* 
sonable  inquiries  were  made  as  to  the  residences  of  the  indorsers, 
and  nodces  prompdy  despatched,  by  a  proper  agent,  in  conformity 
with  the  information  received.  Whether  the  notices  were  actually 
received  or  not,  and  whether,  if  received,  it  was  not  as  soon  as  if 
they  had  been  directed  to  the  Cross  Roads  post-oflice,  does  not 
appear,  nor  is  it  material,  as  the  circumstances  before  mentioned 
snow  due  diligence,  and  thus  make  out  a  sufiicient  case,  whether 
die  notices  ever  reached  the  indorsers  or  not.  Let  the  judgment 
below  be  affirmed. 

Mr.  Justice  McLEAN. 

I  dissent  from  the  opinion  of  the  court  in  this  case  with  regret. 

The  Circuit  Court  instructed  the  jury,  "  that  if  they  beUeved 
that  the  notary  made  the  inquiries  stated  in  his  deposition,  and  sent 
notice  to  the  defendant,  as  therein  stated,  he  being  ignorant  of  his 

1)lace  of  residence,  that  the  notice  was  sufficient  to  charge  the  de- 
endant ;  and  that  under  the  circumstances  of  the  case,  as  proved,  it 
was  not  necessary  to  make  inquiry  of  the  holder  of  the  note  as  to 
the  residence  of  the  indorser." 

The  note  was  given  by  John  P.  Burks  &  Co.  to  Matth.  Burks,  for 
sixteen  hundred  doUars,  in  eight  months  from  its  date,  payable  and 
negotiable  at  the  Planters'  Bank  of  the  State  of  Tennessee,  at 
Nashville.  It  was  indorsed  by  Matth.  Burks,  Benjamm  D.  Harris, 
the  defendant  below,  and  also  by  J.  Robinson,  the  phintiff.  The 
note  does  not  appear  to  have  been  negotiated  at  the  bank.  A. 
Kingsley,  the  notary,  made  a  demand  of  payment  at  the  bank  wfaoi 
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the  note  beeom*  due,  but  it  does  not  appear  who  delivered  it  to 
him.  Notices  of  non-pajment  were  directed  by  the  notary  tQ 
Matth.  Burks  and  Benjatnin  D.  Harris,  the  two  first  indorsen,  tQ 
Madison  county,  Alabama. 

He  did  not  know  where  these  indorsers  resided,  but  Hobaon^ 
the  cashier  of  the  bank,  to  whom  he  applied  for  information  as  to 
their  place  <^  residence,  infonned  him  that  they  lived  in  the  above 
county  and  State.  Similar  information  was  communicated  to  him 
Vy  Joseph  Estell,  but  neither  of  these  individuals  knew  the  poet- 
offices  nearest  to  the  respective  indorsers. 

Bradley,  a  witness,  stated,  that,  previous  to  the  maturity  of  the 
note,  Robinson  directed  to  him,  at  Huntsville,  Madison  county, 
Alabama,  notices  to  all  the  parties  to  the  note,  recjuesting  him  to 
band  them  to  Harris  and  the  other  parties,  stating  the  time  when 
it  would  become  due.  And  that  witness  directed  the  notices  to  the 
respective  post-offices  of  the  parties.  To  Harris,  he  directed  the 
notice  to  tne  post-office  at  ^^  Cross  Roads,"  Madison  county, 
AJabama. 

On  thk  state  of  facts,  the  court  instructed  the  jury,  ^^  that  the 
Botary  was  not  bound  to  inquire  of  the  holder  as  to  the  residence 
ef  the  indorsers." 

The  notary  did  not  act  for  himself,  but  as  agent  of  the  holder  ; 
and  it  was  proved  that  Robinson,  who  appears  to  have  been  the 
holder,  resided  in  the  same  town  with  the  notary,  and  knew  the 
proper  direction  for  the  notices.  Now  the  holder  is  bound  to  give 
the  notice  himself,  or  through  his  agent ;  and  can  he  evade  the  law 
by  empbying  an  agent  who  is  ignorant  of  the  residence  of  the 
indorser,  which  b  known  to  himself.  He  knows  where  the  indors-» 
er  resides  ;  is  he  not  then  bound  to  direct  the  notice  as  the  law 
requires  ?  It  is  a  new  principle  in  the  law  of  agencv,  that  the 
knowledge  of  the  principal  shall  not  affect  him,  provided  he  can 
employ  an  agent  who  has  no  knowledge  on  the  subject.  The  holder 
is  bound  to  communicate  to  the  notary  all  the  knowledge  he  has, 
so  that  the  notice  ma^  be  properlv  directed.  And  if  this  be  not 
done,  and  the  notice  is  improperly  directed,  the  holder  loses  his 
recourse  against  the  indorser.  This  seems  to  me  to  be  clear  of 
all  doubt. 

In  the  case  of  Preston  v.  Daysson  et  al.,  7  Loubiana  Rep.  7,  it 
was  held,  ^^  that  the  bolder  of  a  bill  or  note  ought  not  to  avail  him* 
self  of  the  ignorance  of  the  notary  as  to  the  residence  of  the  indors* 
ers  in  giving  them  notice  of  protest ;  if  he  knows,  he  must  disclose 
their  residence,  or  it  seems  that  his  neglect  will  discharge  the  in^ 
dorsers."     And  this  is  the  case  now  before  the  court. 

There  was  no  proof  that  the  notary  knew  where  Robinson,  the 
plaintiff  below,  resided  ;  but  it  is  proved  that  he  lived  in  the  same 
town,  his  name  being  on  the  note,  and  from  the  fact  that  the  notary 
gave  no  notice  to  fam,  as  indorser,  it  is  clear  that  he  knew  he  was 
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Ae  holder.  In  Hill  «.  Varreli,  3  Greeal.  233,  h  wu  held,  ^^  thtt 
where  the  residence  of  the  drawer  of  a  biU  is  unknown  to  the  holder) 
he  ought  to  inquire  of  the  other  parties  to  the  bill  if  their  residence  b 
known  to  him."  And  in  Hartford  Bank«.  Stedman,  3  Conn.  Rep. 
469,  ^'  where  the  holder,  who  was  ignorant  of  the  mdorser's  resi- 
dence, sent  the  notice  to  A.,  who  was  acquamted  with  it,  requesting 
him  to  add  to  the  direction  the  indorser's  place  of  residence,  it  w«i 
held  sufficient." 

^^  If  the  holder  of  a  bill  uses  reasonable  diligence  to  discover  tha 
residence  of  an  indorser,  notice  given  as  soon  as  this  is  discovered 
Is  sufficient."  Preston  v.  Daysson  etal.,  7  Louisiana  Rep.  7.  In 
Beveridge  v.  Biu*gis,  3  Camp.  262,  Lord  EUenborough  said,  -^ 
^  Ignorance  of  the  indorser's  residence  may  excuse  the  want  of  due 
ftotice,  but  the  party  must  show  that  he  has  used  reasonable  dili* 
gence  to  find  it  out.  Has  he  done  so  here  f  How  should  it  h^ 
expected  that  the  requbite  information  should  be  obtained  where 
the  bin  was  payable  ?  Inquiries  might  have  been  made  of  the  other 
persons  whose  names  appeiared  upon  the  bill,"  &c.  In  Bateaiaa 
t.  Joseph,  12  East,  433,  ^*in  an  action  by  an  indorsee  against 
Ae  pavees  and  first  indorser  of  a  bill,  it  appeared  the  pUintifif  te* 
ceived  notice  of  its  dishonor  on  the  30th  ot  September,  in  time  19 
give  notice  to  the  defendant  on  that  day  ;  he  cave  no  notice,  how* 
ever,  until  the  4th  of  October  ;  to  exctise  which,  his  clerk  proved 
diat  the  plaintiflT  did  not  know  the  defendant's  residence  until  that 
day.  Lord  Ellenborough  left  it  to  the  jury,  whether  the  plaintiff 
had  used  due  diligence  to  find  the  defendant's  residence." 

In  Story  on  Promissory  Notes,  370,  note  1,  it  is  laid  down,— 
**  That  merely  inauiring  at  the  house  where  a  bill  is  payable  is  not 
due  diligence  for  finding  out  an  indorser.  Inquiry  should  be  made 
eff  some  of  the  other  parties  to  the  bill  or  note,  and  of  persons  of 
the  same  name."  And  again,  in  page  368,  note,  —  ^^  To  excuse 
the  not  giving  regular  notice  of  the  dishonor  of  a  bill  to  an  indorser, 
it  is  not  enough  to  show  that  the  holder,  being  ignorant  of  his  resi- 
dence, made  inquiries  upon  the  subject  at  the  place  where  the  bill 
was  paytible  ;  he  should  have  inquired  of  every  other  party  to  the 
bin." 

There  is  no  pretence  that  the  bank  was  the  holder  of  this  bill* 
For  the  evidence  showed  that  the  notary  did  inquire  of  the  cash- 
ier of  the  bank  where  the  indorsers  resided.  But  the  court 
charged,  that,  under  the  circumstances,  it  was  not  necessary  for  the 
notary  *^  to  make  inquiry  of  the  holder  of  the  note  as  to  the  resi- 
dence of  the  indorser";  the  court,  therefore,  referred  to  Robin- 
son as  the  bolder,  and  not  to  the  bank.  This  charge  is  wholly  in* 
consistent  with  the  supposition  that  the  note  was  discounted  by  the 
bank,  for  then  it  would  have  been  the  holder,  and  the  proper  in- 
quiry, as  to  the  residence  of  the  indorsers,  was  made  of  it.  The 
Bote  bears  no  marks  of  its  having  been  discounted.     That  Robi»* 
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son  was  the  bolder  appears  firom  the  notice  he  gave  to  the  partis 
when  the  note  would  become  due,  from  the  fact  that  he  was  not 
notified  as  an  indorser,  and  also  that  he  commenced  suit  as  the 
holder,  after  the  dishonor  of  the  note. 

The  turning  point  in  the  case  is,  whether  the  bolder,  in  failing  to 
give  the  proper  direction  to  the  notices  hy  his  agent,  the  notary,  is 
not  answeraole  for  the  knowledge  be  possessed  of  the  residences 
of  the  indorsers,  which  he  failed  to  communicate  to  the  notary.  I 
care  not  whether  or  not  Robinson  knew  the  post-offices  of  the  in- 
dorsers. He  had  communicated  with  them  through  Bradley,  the 
witness,  and  if  the  notices  bad  been  thus  sent,  the  law  required 
nothing  more. 

It  will  be  observed,  that  the  cases  cited  show  the  duty  at  the 
bolder  as  to  giving  notice.  And  it  is  believed  no  case  has 
been  reported,  except  the  one  cited  from  Louisiana  Reports,  where 
it  has  been  supposed  that  a  principal  having  knowledge  of  the  res- 
idence of  the  indorsers  could  excuse  himself  from  givmg  notice  to 
tfaem  by  a  want  of  such  knowledge  in  his  agent.  That  the  notary 
knew  Robinson  was  the  holder  is  conclusively  shown,  as  before 
remarked,  by  not  treatmg  him  as  an  bdorser.  His  name  was 
iip<m  the  note  as  an  indorser,  and  he  must  have  understood  the 
purpose  for  which  the  indorsement  bv  him  was  made. 

All  the  authorities  say  the  holder  is  bound  to  use  reasonable  dil- 
igence to  ascertain  the  residence  of  the  indorser ;  and  when  he 
attains  that  knowledge,  is  he  not  governed  by  it  f  And  if  so,  is  he 
not  equally  bound  to  communicate  it  to  his  agent  whom  he  may 
employ  to  give  the  notice  f  A  denial  of  this  prmciple  will  over- 
throw the  doctrine  of  notice,  as  established  for  more  than  half  a 
century. 

I  think  the  judgment  should  be  reversed,  and  the  cause  re- 
manded for  a  venire  de  novo^  m  the  Circuit  Court. 

Mr.  Justice  McKINLEY  dissented  also. 


JANUARY  TEEM,  1»46. 


Fszeioft  •■  MalUtt 


JOSBFH  £.  FoZCKOFTf  PLAINTIFF  IN  BRSOR,  V.  DaYID  MaLLBTT,  De- 

FXITDANT. 

« 

Where  a  township  of  land  was  granted  to  a  college  upon  condition  (amon^  oth- 
ers) that  the  grantees  should  give  security  that  they  would  place  a  certain  num* 
ber  of  settlers  on  the  land  within  a  certain  time,  the  duty  or  placing  settlers  rs- 
mained  as  a  pemanent  charge  upon  the  land^  unless  counteracted  by  exprev 
agreements  and  special  provisions  between  some  of  the  sobsemient  grantees. 

The  second  grantee,  in  his  deed  to  a  third  grantee  for  an  undivided  portion  of  the 
land,  having  ^  excepted  and  reserved  certain  lots,"  and  conveyed  ttie  rest^^sob- 
jeot  to  the  condition  that  the  third  grantee  should  perform  his  part  of  the  settling 
duties  in  proportion,"  and  also,  ^  that  from  the  portion  conveyed  a  part  should 
be  taken,  in  the  proportion  which  the  part  conveyed  bore  to  the  whole  township^" 
by  this  lanffuaffe  liinhed  the  extent  and  nature  of  the  gnat* 

When  this  third  grantee  mortgaged  his  interest,  the  portion  of  land  destined  fyg 
settlers  did  not  pass  by  the  mortgage ;  but  when  this  pordon  was  afterwards  lo- 
cated acconfing  to  law,  a  title  accrued  to  the  settler,  paramount  to  a  title  held 

tinder  a  foieolosofs  of  the  mortgage. 

Whether  the  danae  in  the  original  grant  be  construed  as  an  exception  or  reservap 
tion,  or  as  a  condition,  the  result  would  be  the  same.  The  title  to  the  settlers' 
lots  did  not  vest  in  any  of  the  persons  through  whom  the  grant  paMed,  hot  re» 
mained  as  a  eharge  upon  the  land,  vntil  the  inteationa  of  the  legislature  were 
carried  oat  by  an  actual  settlement. 

By  appropriating  these  lots  to  settlers,  ne  part  of  the  security  provided  by  the  mort- 
gage is  withdrawn,  because  the  mortgage  itself  must  hare  eontemplated  such  aa 
arrangement. 

The  mortga^  being  executed  on  the  same  day  that  the  mortgagor  received  his  title^ 
and  containing  a  reference  to  the  deed  to  the  mortgagor,  both  deeds  may  be  con- 
ndered  parts  of  one  transaction,  and  be  construed  together. 

A  decision  of  a  State  court  upon  the  construction  of  a  deed,  as  to  matters  and  lan- 
guage belonging  to  the  common  law  and  not  to  any  local  statute,  although  enti- 
titled  to  high  respect,  b  not  conclusivB  upon  this  court 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maine. 

It  was  a  writ  of  right  sued  out  by  David  Mallett,  an  inhabitant 
of  New  Hampshire,  demanding  two  lots  of  land  situated  in  Lee, 
in  the  county  of  Penobscot,  and  State  of  Maine,  being  lots  num- 
bered eleven  in  the  fourth  range,  and  eleven  m  the  fifth  range, 
containingtwo  hundred  acres,  more  or  less,  m  said  town  of  Lee. 

As  an  illustration  of  the  chain  of  title,  on  the  part  of  both  plain- 
tiff and  defendant,  the  reporter  has  prepared  the  two  following  dia- 
grams, showing  the  title  as  exhibited  upon  the  trial  by  die  plaintiff 
and  defendant  respectively. 
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On  the  19th  of  February,  1805,  the  State  of  Massachusetts 
passed  the  following  resolution. 

No.  1. 

<<  Resohe  on  the  PeHHon  of  the  Prerident  and  Trustees  of  Wil- 
liams CoUegSj  granting  them  a  Township  of  Landj  with  a 
Proviso.     libruary  19,  1805. 

^*  The  committee  of  both  Houses,  to  whom  was  referred  the  peti- 
tion of  the  President  and  Trustees  of  Williams  CoUece,  praying 
the  aid  of  government  to  enable  them  to  build  a  chapel  lor  the  per- 
formance of  divine  service,  and  for  keeping  the  College  library  and 
apparatus,  having  examined  the  origin,  rise,  and  progress  oi  that 
seminary ,^  from  its  institution  to  the  present  time,  together  with  the 
aid  heretofore  afforded  by  the  government,  and  the  existing  state 
of  its  funds,  beg  leave  to  observe,  that  the  funds  granted  by  the 
original  donor  and  the  government  have,  in  the  opinion  of  the  com- 
mittee, been  judiciously  applied  to  the  object  of  the  institution,  and 
with  success  exceeding  the  most  sanguine  expectations,  and  that  the 
present  state  of  the  CoU^e  affords  a  reasonable  and  pleasing  ex- 
pectation of  its  future  extensive  benefits  to  socieQr,  and  diat  a 
chapel,  for  the  purposes  above  mentioned,  would  effectually  pro- 
mote the  same  ;  and  as  the  encouragement  and  grants  of  the  gov- 
ernment to  that  CoUege  have  not  been  equal  to  those  made  to  other 
seminaries  in  the  Commonwealth,  the  committee  ask  leave  to  report 
the  following  resolve,  which  is  submitted  by  Ezra  Starkweather, 
per  order. 

**  Resolvedj  For  reasons  set  forth  in  the  petition,  that  there  be, 
and  hereby  is,  granted  one  township  of  land,  of  the  contents  of 
six  miles  sauare,  to  be  laid  out  and  assigned  from  any  of  the  unap* 
propriated  lands  belonging  to  the  Commonwealth  in  the  District  of 
Mame,  excepting  the  ten  townships  lately  purchased  of  the  Penob- 
scot Indians,  the  same  to  be  vested  in  the  President  and  Trustees 
of  Williams  College  and  their  successors  for  ever,  for  the  use, 
benefit,  and  purpose  of  supporting  the  said  College,  to  be  by  them 
holden  m  their  corporate  capacity,  with  full  power  and  authority  to 
settle,  divide,  and  manage  the  same,  or  to  sell,  convey,  and  dis- 
pose thereof,  in  such  way  and  manner  as  shall  best  promote  the 
mterest  and  welfare  of  said  College  ;  the  same  to  be  laid  out  under 
the  direction  of  the  committee  for  the  sale  of  Eastern  lands,  at  the 
expense  of  the  said  corporation,  and  a  plan  thereof  to  be  lodged 
in  the  secretary's  office. 

^^  Provided  J  The  trustees  of  said  College,  or  their  assigns,  shall 
cause  to  be  settled  fifteen  families  m  said  township  within  twelve 
years  from  the  passing  of  this  resolve  ;  and  also,  that  diere  be  re- 
served in  said  township  three  lots,  of  three  himdred  and  twenty 
acres  each,  for  the  following  uses  ;  namely,  one  lot  for  the  first 
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settled  minister  ;  one  lot  for  the  use  c^  tht  ministry  ;  and  o»e  lot 
for  the  use  of  schools,  in  said  townshqi." 

And  on  the  27th  of  January,  1820,  the  following. 

No.  2. 

*^  Reiehedy  That  the  commissioners  of  the  hnd^office  be,  and 
they  hereby  are,  authorized  and  empowered  to  satisfy  a  grant  of  a 
township  of  land  of  the  contents  of  six  miles  square,  made  by  a 
resolve  of  the  ninete^ith  of  February,  eighteen  hundred  and  fire, 
to  the  President  and  Trustees  of  WilUams  College,  by  locating  the 
same,  and  conveying  the  said  corporation  township  number  three,  ia 
the  second  north  of  Bingham's  Penobscot  purchase,  the  same 

being  numbered  four,  as  surveyed  by  Alexander  Greenwood* 
Provided^  said  grantees,  or  their  assigns,  shall  first  pay  to  said 
commissioners  the  expense  of  surveying  and  locating  said  township^ 
and  give  security  to  the  Conomonweakh  in  a  manner  satis&ctory  to 
said  commissioners,  that  they  will,  within  one  year  from  the  pass* 
ing  of  this  resolve,  cut  out  a  road,  two  rods  wide,  from  the  termi* 
nation  of  the  road  commonly  called  the  St.  John's  Road  (which 
has  been  opened,  under  the  direction  of  said  commissioners,  firom 
Penobscot  River  into  township  number  two  in  the  first  range)  to 
said  township  to  be  conveyed,  and  clear  a  travelled  padi  therein 
of  one  rod  m  width  ;  and  that  within  two  years  they  will  clear  a 
like  road  through  said  township,  so  to  be  conveyed,  and  make  the 
necessary  causeways  and  bridges  thereon,  all  in  a  manner  to  bd 
directed  by  said  commissioners  ;  and  withm  three  years  wiU  plic« 
on  said  township  thirty  families  as  settlers,  of  the  description  named 
in  the  act  for  promoting  the  sale  and  settlement  of  the  public  lands 
in  the  District  c^  Mame  ;  also  reserving  in  said  township  the  i^ual 
public  lots." 

On  the  15th  of  February,  1820,  the  commissioners  executed  a 
deed  to  the  College,  in  which  they  recite  the  preceding  resolution 
and  proceed  thus  :  — 

^^  Now,  therefore,  know  ye,  that  we,  the  undersigned,  whosd 
seals  are  hereunto  affixed,  appointed  commbsioners  for  promoting 
the  sale*  and  settlement  of  the  public  lands  in  the  District  of  Maine, 
conformable  to  an  act  passed  the  fifteenth  day  of  February,  eig^* 
teen  hundred  and  sixteen,  by  virtue  of  powers  vested  in  the  under* 
signed,  and  pursuant  to  the  resolve  of  the  twenty-seventh  day  of 
January,  eignteen  hundred  and  twenty,  hereb  recited,  do  by  tneae 
presents,  in  behalf  of  the  Conamonweakh  aforesaid,  assign,  re- 
linauish,  and  quitclaim  to  the  President  aad  Trustees  of  William's 
College,  and  their  successors  for  ever,  one  township  of  land,  of  the 
contents  of  six  miles  square,  lying  in  the  county  ol  Penobscot,  as 
the  same  was  surveyed  by  Alexander  Greenwood,  in  the  year  of 
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our  Lord  one  thoasttid  eight  himdred  and  ekiteuj  bounded  and 
described  as  follows  ;  namety^  southerly  <»i  township  number  three, 
in  the  first  range  ;  westerly  on  located  land  ;  northerly  on  unlocated 
hnd  ;  and  easterly  on  township  numbered  four,  m  the  second  range, 
contaming  twenty-three  thousand  and  forty  acres  ;  conditioned, 
however,  that  the  said  grantees,  their  successors  and  assigns,  shall 
lay  out  three  lots  of  three  hundred  and  twenty  acres  each,  for  public 
uses.  One  lot  for  the  first  settled  minister,  his  heirs  and  assigns  ; 
one  lot  for  the  use  of  the  ministry  ;  and  one  lot  for  the  use  of 
schools,  in  said  township. 

^^  To  have  and  to  hold  the  aforegranted  premises  to  the  President 
and  Trustees  of  Williams  College,  their  successors  and  ass^ns,  on 
the  conditions  aforesaid,  for  ever.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  affixed  our  seals,  this  fifteenth  day  of 
February,  m  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty. 

EDWARD  H.  ROBBINS.    [l.  s. 

LATHROP  LEWIS.  [l.  i. 

JOSEPH  LEE.  [L.  1. 

^^  Signed,  sealed,  and  delivered  in  presence  of 
Sam'l  Reddington. 
George  W.  CopFm." 

On  the  same  day,  namely,  the  15th  of  February,  1820,  the 
treasurer  of  the  College  executed  the  following  deed  to  Nathaniel 
Ingersoll. 

^*Know  all  men  by  these  presents,  that  I,  Daniel  Noble,  of 
WiDiamstown,  in  the  county  of  Berkshire  and  Commonwealth  of 
Massachusetts,  esquire,  treasurer  of  the  corporation  of  Williams 
College,  for  and  m  consideration  of  the  sum  of  four  thousand  six 
hundred  dollars,  secured  to  be  paid  to  said  corporation  by  Nathamel 
Ingersoll,  of  the  town  of  New  Gloucester,  in  the  county  of  Cumber- 
land and  Commonwealth  aforesaid,  have  given,  granted,  sold,  and 
conveyed,  and  by  these  presents,  m  behalf  of  said  corporation,  do 
give,  grant,  sell,  and  convey  imto  the  said  Nathaniel  Ingersoll,  a 
township  of  land  lying  in  the  county  of  Penobscot  and  Common* 
wealth  aforesaid,  and  containing  twenty-three  thousand  and  forty 
acres,  as  the  same  was  surveyed  by  Alexander  Greenwood,  in 
the  year  one  thousand  eight  hundred  and  eleven,  bounded  and 
described  as  follows  ;  namely,  southerly  on  township  number  three 
in  the  first  range  ;  westerly  by  unlocated  land ;  northerly  by  ui>- 
located  land  ;  and  easterly  on  township  number  four  in  the  second 
range,  the  same  being  township  number  three  m  the  second 
range  of  townships  north  of  Bingham's  Penobscot  purchase,  and 
numbered  four  by  said  Greenwood  ;  conditioned,  however,  that 
the  said  Ingersoll,  his  heirs  and  assigns,  shall  lay  out  three  lots  of 
diree  hundred  and  twenty  acres  each,  for  public  uses  ;  one  lot  for 
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the  first  settled  mmister,  his  heirs  and  assigns  ;  one  lot  for  the  use 
of  the  ministry  ;  and  one  lot  for  the  use  of  schools  in  said  township. 
To  have  and  to  hold  the  aforegranted  premises  to  the  said  Nathaniel 
IngersoU)  his  heirs  and  assigns  for  ever,  on  the.  condition  aforesaid  ; 
and  the  said  Daniel  Noble,  treasurer  of  the  corporation  of  Williams 
College,  covenants  with  the  said  Nathaniel  IngersoU,  that  he  has 
good  right  to  sell  and  convey  the  premises  aforesaid,  and  that  said 
corporation  shall  warrant  and  defend  the  same,  on  the  condition 
aforesaid,  to  the  said  IngersoU,  his  heirs  and  assigns  for  ever, 
against  the  lawful  claims  and  demands  of  all  persons. 

^^  In  witness  whereof  I  have  hereunto  set  ray  hand  and  affixed 
the  seal  of  the  corporation  of  Williams  College,  this  fifteenth  day 
of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty. 

DANIEL  NOBLE,    [l.  8.]'» 

"  Signed,  sealed,  and  delivered  m  presence  of  us,  — the  word 
*  each '  being  first  interlined  in  the  twenty-sixth  line  of  the  first  page. 
Lathrop  Lewis. 
George  W.  Coffin." 

<^  Suffolk  88.  Boston^  16th  Feirtiory,  1820- 

^^  Then  personally  appeared  the  honorable  Daniel  NoUe,  in  his 
said  capacity  as  treasurer  of  said  corporation,  and  freely  and  volun* 
tarily  subscribed  his  name  and  affixed  the  seal  of  said  corporation 
as  the  act  and  deed  of  said  corporation,  and  delivered  toe  same 
before  me. 

GEORGE  W.  COFFIN,  Ju$tiee  of  the  Ptace.'' 

This  last  deed,  although  executed  in  1820,  was  not  delivered  to 
IngersoU  untU  June  5th,  1827,  being  deposited,  in  the  mean  time, 
with  the  agent  of  the  College,  as  an  escrow. 

On  the  same  day,  namely,  the  15th  of  February,  1820,  IngersoU 
conveyed  to  WiUiam  Hodgkins,  one  undivided  forty-sixth  part  of 
the  township,  saving  and  reserving  out  of  said  forty-sixth  part,  so 
called,  one  forty-sixth  part  of  the  lands  reserved  m  the  grant  of 
said  township  to  the  President  and  Trustees  of  WiUiams  College, 
for  pubUc  uses. 

Chi  the  17th  of  March,  1820,  IngersoU,  with  eight  other  persons, 
executed  to  the  treasurer  of  Massachusetts  a  bond,  in  the  penalty  of 
three  thousand  dollars,  with  the  foUowing  condition,  namely  :  — 

"  The  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  Nathaniel  IngersoU,  and  others  above  named,  have  be- 
come the  assignees  of  a  township  of  land,  being  numbered  three,  in 
the  second  range  of  townships  north  of  Bingham's  Penobscot  pur- 
chase, the  same  being  numbered  four,  as  surveyed  by  Alexander 
Greenwood,  and  the  same  that  was  conveyed  by  the  commissioners 
of  the  land-office,  the  fifteenth  day  of  February  last,  to  the  Presi- 
dent and  Trustees  of  WiUiams  CoUege,  conformable  to  a  resolve, 
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passed  the  tweoty-seventh  day  of  January,  eighteen  hundred  and 
twenty,  and  as  such  have  paid  the  expense  of  surveying  and 
locating  said  townstiip.  If,  therefore,  the  said  Nathaniel  IngersoU, 
Roger  Merrill,  Jonathan  Page,  Thomas  Merriman,  Thomas  Sko- 
field,  Jacob  Randall,  Simeon  Tryon,  Jacob  Davis,  and  Hugh 
Nevens  shall,  within  one  year  from  the  passing  of  said  resolve,  cut 
out  a  road,  two  rods  wide,  from  the  terminatioa  of  the  road  com- 
monly called  the  St.  John's  Road  (which  has  been  opened,  under 
the  direction  of  said  commissioners,  from  Penobscot  River  into 
township  number  two  in  the  first  range)  to  said  township,  and 
clear  a  travelled  path  therein  of  one  rod  in  width  ;  and  that  within 
two  years  they  will  clear  a  like  road  through  said  township,  and 
make  the  necessary  causeways  and  bridges  thereon,  all  in  a  manner 
to  be  directed  by  said  commissioners,  and  within  three  years  wfll 
place  on  said  township  thirty  families,  as  settlers,  of  the  description 
named  in  the  act  for  promoting  the  sale  and  settlement  of  the  public 
lands  in  the  District  of  Maine,  then  this  obligation  to  be  null  and 
void,  otherwise  to  remain  in  full  force." 

On  the  16th  of  May,  1821,  IngersoU  conveyed  to  Eleazer  Gree- 
ley one  thousand  acres  of  land,  '^  m  common  and  undivided,  with 
the  reservation  of  the  public  lands." 

On  the  7th  of  May,  1825,  Hodgkins  reconveyed  the  same  land 
which  IngersoU  had  deeded  to  him  to  IngersoU,  and  Samuel  T. 
MaUett. 

On  the  5tfa  of  June,  1827,  three  several  deeds  were  executed, 
and  in  order  to  enable  himself  to  execute  one  of  them,  IngersoU  re- 
ceived the  deed  which  had  so  long  been  kept  as  an  escrow  by  the 
CoUege,  namely,  the  deed  of  the  1 5th  of  February,  1 820,  by  which 
the  CoUege  conveyed  the  entire  township  to  IngersoU.  Being  now 
in  possession  of  his  deed, 

1.  IngersoU  conveyed  to  Samuel  T.  MaUett  ^^  six  thousand  acres 
of  land,  in  common^  and  undivided,  in  the  township  of  land  lying 
m  the  county  of  Penobscot,  as  the  same  township  was  surveyed  by 
Alexander  Greenwood,  Esq.,  in  the  year  1811,  the  same  beii^ 
township  numbered  three  in  the  second  range  of  townships  north 
of  the  bingham  Penobscot  purchase,  and  numbered  four  by  said 
Greenwood,  being  the  same  conveyed  to  me  by  the  President  and 
Trustees  of  WiUiams  College,  as  described  m  their  deed,  dated 
February  15th,  1820,  and  this  day  deUvered  to  me,  reference 
thereto  being  had  ;  excepting  and  reserving  the  lots  marked  as  set- 
tlers' lots  on  a  plan  of  said  town  made  by  John  Webber,  and  ex- 
cepting also  the  lot  on  which  I  have  improved,  which  are  not  to  be 
suDJected  to  a  draft ;  subject,  however,  to  the  condition  that  the  said 
MaUett  shaU  perform  his  part  of  the  settling  duties  m  proportion  to 
the  land  conveyed,  and  also  that  from  said  six  thousand  acres  a 
part  of  the  public  lands  reserved  shall  be  taken  in  proportion  as 
said  six  thousand  acres  bears  to  the  whole  township." 
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2.  Greeley  conveyed  to  the  same  Samuel  T.  Mallett  "  all  my 
right,  title,  and  interest  in  and  to  one  thousand  acres  of  land,  m 
No.  4,  second  range,  north  of  Bingham's  purchase,  and  east  side 
of  Penobscot  River,  in  common  and  undivided,  with  the  reservation 
of  the  public  lands,  being  the  same  I  purchased  of  Nathaniel  In- 
gersoll,  as  per  deed  dated  May  16th,  1821." 

3.  Mallett,  being  in  possession  of  these  two  branches  of  the  en- 
tire title,  mortgaged  one  of  them  (namely,  the  one  which  he  had 
just  received  from  Ingersoll)  to  the  College,  to  secure  the  payment 
of  certain  notes  to  the  College.  As  the  whole  case  turned  upon 
the  construction  of  this  mortgage,  and  what  passed  under  it,  the 
whole  paper  is  mserted. 

"  Know  all  men  by  these  presents,  that  I,  Samuel  T.  Mallett,  of 
Litchfield,  in  the  county  of  Lincoln,  yeoman,  in  consideration  of 
the  sum  of  three  thousand  dollars  paid  by  the  President  and 
Trustees  of  Williams  College  (the  receipt  whereof  I  do  hereby 
acknowledge),  do  hereby  give,  grant,  bargain,  sell,  and  convey 
unto  the  said  President  and  Trustees  of  Williams  College,  and 
their  successors,  for  ever,  six  thousand  acres  of  land,  in  common 
and  undivided,  b  the  township  of  land  Ijring  in  the  county  of  Pe- 
nobscot, as  the  same  township  was  surveyed  by  Alexander  Green- 
wood, m  the  year  1811,  the  same  being  township  numbered  three 
in  the  second  range  ndrth  of  the  Bingham  Penobscot  purchase, 
and  numbered  four  by  said  Greenwood  ;  being  the  same  this  day 
conveyed  to  me  by  Nathaniel  Ligersoll,  as  by  his  deed,  reference 
thereto  being  had. 

^^  To  have  and  to  hold  the  aforegranted  and  bargained  premises, 
with  all  the  privileges  and  appurtenances  thereof,  to  the  said  Presi- 
dent and  Trustees,  their  successors  and  assigns,  to  their  use  and 
behoof  for  ever.  And  I  do  covenant  with  the  said  President  and 
Trustees,  their  successors  and  assigns,  that  I  am  lawfully  seized  in 
fee  of  the  premises  ;  that  they  are  free  of  all  encumbrances  ;  that  I 
have  good  right  to  sell  and  convey  the  same  to  the  said  President  and 
Trustees,  to  hold  as  aforesaid  ;  and  that  I  will  warrant  and  defend 
the  same  to  the  said  President  and  Trustees,  their  successors  and 
assigns,  for  ever,  against  the  lawful  claims  and  demands  of  all  persons. 

"  Provided,  nevertheless,  that  if  the  said  Mallett,  his  heirs,  exec- 
utors, or  administrators,  pay  to  the  said  President  and  Trustees, 
their  successors,  heirs,  executors,  administrators,  or  assigns,  the 
sum  of  three  thousand  dollars,  in  equal  annual  payments,  in  onty 
two,  three,  and  four  years,  with  interest,  annually,  on  the  whole, 
from  the  1st  day  of  January  last  past,  as  by  notes  dated  May  28th, 
1827  ;  then  this  deed,  as  also  four  certain  notes  of  the  above  date, 
given  by  the  said  Mallett  and  Jonathan  Hodgman,  to  the  said 
President  and  Trustees,  to  pay  the  sum  and  interest  at  the  times 
aforesaid,  shall  both  be  void  ;  otherwise,  shall  remain  in  foil  force. 
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^*  In  witness  whereof  I^  the  said  Malleit,  have  hereunto  set  my 
hand  and  seal,  this  5th  day  of  June,  in  the  year  of  our  Lord  one 
-thousand  eight  hundred  and  twenty-seven. 

SAMUEL  T.  MALLETT.  [l.  s.] 

"  Signed,  sealed,  and  delivered  in  presence  of 
Nath'l  Inoersoll." 

On  the  6th  of  February,  1828,  Ingersoll  conveyed  to  Mal- 
lett  a  certain  piece  or  parcel  of  land  situated  in  No.  3,  in  the 
county  of  Penobscot,  being  one  half  of  lot  numbered  eleven,  in 
the  fifth  range,  in  common  and  undivided,  being  one  of  the  settlers' 
lots,  the  half  of  said  lot  containing  fifty  acres  ;  said  land  being  north 
of  Bingham's  Penobscot  purchase  m  the  county  of  Penobscot. 

On  the  16th  of  April,  1828,  a  meeting  of  the  proprietors  was 
called,  '•*'  To  see  what  measures  the  said  proprietors  will  adopt  to  di- 
vide and  apportion  said  lands,  and  to  act  thereon  as  may  be  judged 
proper."  After  sundry  proceedings  and  adjournments,  the  meet- 
mg  voted,  on  the  1st  of  July,  '^  That  the  proprietors  will  proceed 
to  divide  and  apportion  the  lands  reserved  to  be  set  off  as  public 
lots,"  and  a  committee  was  appointed  to  perform  this  duty.  The 
report  of  the  committee  was  adopted  by  the  meeting.  After  set- 
tii^  off  nine  hundred  and  sixty  acres  as  ^'mmisterial  lands,"  and 
some  other  proceedings,  it  was  voted,  '^  To  assign  and  set  off 
twenty-seven  lots  as  settlers'  lots  ;  namely,  to  Nathaniel  In- 

gersoll, thirteen  lots,  which  he  has  sold  to  settlers,  and  on  which 
miprovements  have  been  made,  as  so  much  towards  his  share. 
Also,  to  Samuel  T.  Mallett,  fourteen  lots,  being  lots  which  he  has 
sold  to  settlers,  as  so  much  towards  his  share  in  said  lands." 

Amongst  the  lots  thus  assigned  to  Mallett  were  lots  No.  11 
in  range  4,  and  No.  11  in  rangp  5,  being  the  two  lots  in  contro- 
versy in  the  present  case.  The  meeting  then  proceeded  to  make 
division  by  lot  of  the  lands  not  reserved  for  public  lands  ;  and  not 
reserved  to  be  holden  as  tenants  in  common  among  the  several 
proprietors,  according  to  their  several  rights  in  said  township  ;  and 
not  assigned  to  Nathaniel  Ingersoll  and  Samuel  T.  Mallett. 

On  the  12th  of  August,  1829,  Samuel  Mallett  conveyed  to 
David  Mallett,  the  plaintiff  below,  the  two  lots  in  question. 

On  the  26th  of  July,  1832,  the  notes  to  the  College  not  being 
paid  by  Samuel  Mallett,  the  College  brought  an  action  called  a 
**plea  of  land,"  in  the  nature  of  an  ejectment,  to  recover  sixty- 
eight  lots  of  one  hundred  acres  each,  which  had  been  drawn  to  the 
share  of  said  Mallett  as  above  set  forth,  the  action  being  for  '^  six 
thousand  acres  in  common  and  imdivided." 

At  June  term,  1837,  the  case  came  on  for  trial,  and  was  left  to 
a  jury,  who  found  a  verdict  for  the  plaintiffs,  and  the  judgment  of 
the  court  was,  ^'  that  the  said  President  and  Trustees  of  Williams 
College  recover  against  the  said  Samuel  T.  Mallett  their  title  and 
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possession  of  and  in  the  demanded  premises,  and  that  a  writ  of 
possession  issue  accordingly,  onless  the  defendant,  his  heirs,  exec- 
utors, administrators,  and  assigns  [pay]  the  sum  of  five  thousand 
three  hundred  and  five  dollars  and  seventy-five  cents,  and  interest, 
within  two  months,  together  with  costs  of  suit,  taxed  at  ninety-five 
dollars  and  thirteen  cents." 

Upon  this  judgment  a  writ  of  habere  facias  possesHonem  was 
issued,  on  the  20th  of  June,  1839. 

Under  this  recovery,  Foxcroft,  the  plaintiff  in  error  and  de- 
fendant below,  claimed.  It  is  unnecessary  to  set  out  the  mesne 
conveyances  and  partition  by  which  his  title  to  the  lots  in  question 
was  established. 

The  suit  brought  by  David  Mallett  in  the  Circuit  Court  was  a 
writ  of  right,  which  came  on  for  Urial  in  October,  1843,  when  the 
jury  found  a  verdict  for  the  plamtiff.     The  following  bill  of  excep- 
tions to  a  ruling  of  the  court  was  taken  on  the  part  of  Foxcrolt,* 
the  defendant. 

**  David  Mallett  v.  Joseph  E.  Foxcroft. 

^^  Be  it  remembered,  that  the  aforesaid  MaUett  having,  on  the 
twenty-nmth  day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-nine,  brought  his  writ  of  right,  returnable 
to  said  Circuit  Court,  to  be  holden  on  the  first  day  of  October,  th^d 
next,  wherein  the  said  David  demands  against  the  said  Joseph  two 
certain  lots  of  land,  with  the  appurtenances,  situate  in  Lee,  in 
said  Maine  District,  being  lots  numbered  eleven  in  the  fourth  range^ 
and  eleven  m  the  fifth  range,  in  said  town  of  Lee  ;  which  two  cer- 
tain lots  the  said  David  claims  to  be  the  right  and  inheritance  of 
him,  the  said  David,  and  of  which  he  alleges  that  he  was  seized 
in  his  demesne  as  of  fee  and  right,  within  twenty  years,  and  ought 
now  to  be  in  quiet  possession  thereof,  but  which  the  said  Joseph 
unjustly  withholds  from  him.  And  the  said  writ  having  been  duly 
served  and  returned,  when  and  where  the  same  was  returnable,  and 
the  action  having  been  duly  entered  and  continued,  from  term  to 
term,  to  this  term;  and  the  said  Joseph  having  appeared  and 
pleaded,  and  thereby  defended  the  right  of  the  said  David  and  his 
seizin,  and  put  himself  thereof  on  the  country,  and  prayed  recogni- 
tion to  be  made  whether  he,  the  said  Joseph,  had  not  greater  right 
to  hold  the  tenements  aforesaid,  to  him  and  his  heirs,  as  tenants 
thereof,  as  he  now  holds  the  same,  or  the  said  David,  as  be  has 
demanded  the  same  in  and  by  hb  said  writ  and  declaration  ;  and 
the  plaintiff  having  joined  the  issue  tendered,  and  the  jury  having 
been  duly  impaneUed  to  try  the  same,  the  plaintiff,  to  prove  the 
issue  on  his  part,  offered  in  evidence  a  deed  from  the  Common- 
wealth of  Massachusetts  to  Williams  College,  dated  February 
15th,  1820,  of  a  certain  township  of  land,  of  which  the  demanded 
premises  are  a  part,  a  copy  of  which  deed  is  hereunto  annexed. 
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marked  A.,  makes  part  of  this  biU  of  exceptions.  He  next  atkred 
m  evidence  a  deed  from  the  same  Williams  College  to  Nathaniel 
Ligersoll,  dated  the  same  15th  day  of  February,  1820,  of  the  same 
township,  but  which  said  deed  was  not  delivered  until  June  5th,  1827, 
the  deed  havmg  been  in  die  mean  time  deposited  as  an  escrow  with 
the  agent  of  the  College.  He  also  offered  in  evidence  a  deed  frora 
the  said  Nathaniel  Ingersoll  to  William  Hodgkins,  dated  15th  Feb- 
ruary, 1820.  Also,  a  deed  from  said  Nathaniel  Ingersoll  to  Elea- 
zer  Greeley,  dated  May  16th,  1821.  Also,  a  deed  [from]  said 
William  Hodgkins  to  said  Nathaniel  Ingersoll  and  Samuel  T.  Mal- 
lett, dated  M^  7th,  1825.  Also  a  deed  from  said  £.  Greeley  to 
same  Samuel  T.  Mallett,  dated  June  5th,  1 827.  Also  a  deed  [from] 
said  Nathaniel  Ingersoll  to  said  Samuel  T.  Mallett,  February  6th, 
1828 ;  copies  of  all  which  deeds  are  hereunto  annexed  and  marked 
P,  C,  D,  E,  F,  and  G,  make  a  part  of  this  bill  of  exceptions. 

**  He  then  introduced  the  records  of  a  meetmg  of  the  proprietors 
of  the  township,  called  and  organized  according  to  the  laws  of  the 
State  of  Maine,  for  the  purpose  of  makiag  a  partition  of  the  lands 
in  the  township  among  the  several  owners,  &c.  The  meeting 
being  holden  on  the  first  day  of  July,  1828,  by  adjournment  from 
the  l6th  April,  1828.  Portions  of  the  record,  so  far  as  they  relate 
to  the  matter  in  controversy,  were  read  ;  a  copy  of  which,  marked 
B,  is  hereunto  annexed,  and  makes  a  part  of  this  bill  of  exceptions. 
He  also  offered  in  evidence  and  read  to  the  jury,  a  deed  from  said 
Samuel  T.  Mallett  to  David  Mallett,  the  plaintiff,  dated  August 
the  12th,  1829,  purporting  to  convey  to  the  said  David  two  cer- 
tain lots,  being  uie  demanded  premises,  a  copy  of  which  is  here- 
unto annexed,  marked  H,  and  makes  a  part  of  this  bill  of  excep- 
tions. And  the  defendant,  to  maintam  the  issue  on  his  part, 
offered  in  evidence,  and  read  to  the  jury,  a  resolve  of  the  Common- 
wealth of  Massachusetts,  dated  the  19th  day  of  February,  1805, 
and  another  resolve  of  the  same  Commonwealth,  dated  the  27th 
day  of  January,  1820  ;  copies  of  which  said  resolves  are  hereunto 
annexed,  and  marked  No.  1  and  No.  2,  and  make  part  of  this  biB 
of  exceptions.  Also  the  deed  from  the  same  Commonwealth  to 
Williams  College,  and  the  deed  from  said  College  to  said  Nathaniel 
Ingersoll,  herein  before  referred  to.,  marked  A  and  B,  having  been 
offered  in  evidence  by  the  plaintiff.  Also  a  bond  from  the  said 
Nathaniel  Ingersoll  and  others  to  the  said  Commonwealth,  dated 
March  17th,  1820,  a  copy  of  which  is  hereimto  annexed  as  a  part  of 
this  bill  of  exceptions,  marked  No.  3.  Also  a  deed  from  Nathaniel 
Ingersoll  aforesaid,  dated  5th  June,  1827,  to  Samuel  T.  Mallett 
aforesaid.  Also  a  deed  of  mortgage  from  Samuel  T.  Mallett 
aforesaid  to  said  Williams  College,  dated  the  same  5th  June,  1827  ; 
copies  of  both  which  deeds  are,  hereunto  annexed,  marked  No.  4 
and  5,  and  make  a  part  of  this  bill  of  exceptions.  Also  the  record 
of  the  writ  and  judgment  for  the  foreclosure  of  said  mortgage,  by 
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the  said  Williams  College,  against  the  said  Samuel  T.  Mallett,  a 
copy  of  which  is  hereunto  annexed,  marked  No.  6,  and  makes  a 
part  of  this  bill  of  exceptions.  Also  a  deed  from  said  Williams 
College  to  John  Webber,  dated  May  the  11th,  1835,  assigning 
said  mortgaged  premises  to  him.  Also  a  deed  from  John  Web- 
ber to  said  defendant,  dated  the  19th  June,  1835,  conveying  one 
undivided  half  of  said  mortgaged  premises  to  him,  said  defendant  ; 
copies  of  which  two  last-mentioned  deeds  are  annexed,  and  make 
a  part  of  this  bill  of  exceptions,  marked  No.  7  and  8.  Also  the 
proceedings  in  partition,  instituted  by  the  said  Webber  and  Fox- 
croft, and  the  record  of  the  assignment  and  judgment  thereon,  in 
the  Supreme  Judicial  Court  of  the  State  of  Maine,  being  the 
highest  court  of  record  in  said  State,  a  copy  of  which  proceedings 
and  record  is  annexed,  marked  No.  9,  makes  a  part  of  this  bill  of 
exceptions.  Also  a  deed  from  said  John  Webber  to  said  defend- 
ant, dated  November  the  4th,  1836,  of  the  residue  or  remainmg 
moiety  of  the  mortgaged  premises  conveyed  to  said  Webber  by 
said  Williams  College  ;  a  copy  of  which  deed  is  marked  No.  10, 
and  annexed  hereto,  and  makes  a  part  of  this  bill  of  exceptions. 

^'  It  was  stated  and  admitted  as  a  part  of  this  cause,  that  at  the 
time  said  proprietors'  meeting  was  held,  Samuel  Fessenden,  the 
agent  of  Williams  College,  resided  in  Portland,  the  place  of  said 
meeting,  but  was  not  present  at  said  meeting. 

"  Upon  this  evidence,  the  honorable  justice  who  presided  at  said 
trial  ruled  that  the  mortgage  deed  offered  in  evidence  by  the  de- 
fendant, given  to  the  said  trustees  of  Williams  College,  dated  the 
fifth  day  of  June,  1827,  marked  5,  does  not  comprehend  and  cover 
the  two  lots,  11th  in  the  4th  range,  and  11th  in  the  5th  range, 
being  the  premises  demanded.  And  the  said  honorable  justice  did 
then  and  there  declare  and  deliver  his  opinion  aforesaid,  that  the 
mortgage  deed  aforesaid  does  not  comprehend  and  cover  the  two 
lots,  namely,  No.  11  in  the  4th  range,  and  No.  11  in  the  5lh  range, 
being  the  premises  demanded,  to  the  jury  aforesaid,  and  with 
that  direction  left  the  said  cause  to  the  jury,  and  the  said  jury 
then  and  there  gave  and  returned  the  following  verdict,  to  wit :  — 
*  The  jury  find  that  the  said  David  Mallett  hath  greater  right 
to  hold  the  lands  and  tenements  described  in  his  writ  in  said 
suit,  as  he  has  demanded  the  same,  than  said  Foxcroft,  the  tenant, 
has  to  hold  the  same.'  Whereupon  the  counsel  of  the  defendant 
did,  then  and  there,  on  behalf  of  the  said  defendant,  except  to  the 
aforesaid  opinion  of  said  honorable  justice,  and  insisted  that  said 
mortgage  deed  did  comprehend  and  cover  the  said  two  lots  No.  1 1 
in  the  4th  range,  and  No.  1 1  in  the  5th  range,  being  the  premises 
demanded.  And  inasmuch  as  the  said  several  matters  so  produced 
and  given  in  evidence  on  the  part  of  said  plaintiff  and  defendant, 
and  by  their  counsel  aforesaid  insisted  upon,  do  not  appear  by 
the  record  of  the  verdict  aforesaid,  the  said  counsel  for  said  de- 
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fendant  did  then  and  there  propose  tbeir  aforesaid  exeeptton  to  the 
opinion  of  the  said  justice,  and  requested  said  justice  to  put  his  seal 
to  this  bill  of  exceptions,  containing  the  several  matters  so  pro- 
duced and  given  in  evidence,  on  the  part  of  said  defendant,  as 
aforesaid ;  and  thereupon  the  said  honorable  justice,  at  the  request 
of  said  counsel  of  said  defendant,  did  put  ms  seal  to  this  biU  of 
exceptions,  on  the  ei^th  daj  of  October,  in  the  year  of  our  Ijord 
one  thousand  eight  hundred  and  forty-three. 
r^     .  JOSEPH  STORY, 

*■  *    *■*  One  of  the  Justices  of  the  Suprewu  Court  qf 

the  United  Staies. 

*^  We,  the  undersigned,  certify,  that  this  bill  of  exceptions  b 
satisfactory  to  us. 

FESSENDEN  &  DEBLOIS  &  FESSENDEN, 

For  the  defendant* 
WILLIS  &  FESSENDEN, 

For  plainiiff.^^ 

Upon  this  bill  of  exceptions,  the  case  came  up  to  this  court. 

It  was  submitted  upon  printed  arguments,  by  Mr,  Webster j  for 
the  plamtiff  m  error,  and  Mr.  Evans^  for  the  defendant. 

The  points  made  by  Mr.  Webster  were  the  following :  — 

1.  By  the  resolve  of  January  27th,  1820,  and  the  deed  of  the 
15th  of  February,  1820,  A,  the  fee  in  the  township  passed  to  the 
President  and  Trustees  of  Williams  College,  unencumbered  by  any 
condition  as  to  settlers  to  be  placed  on  said  township,  —  the  set* 
tling  duties  being  secured  by  bond. 

2.  By  the  deed  B,  Noble  to  Ingersoll,  the  fee  in  the  township 
passed  to  Ingersoll,  unencumbered  by  any  condition  as  to  the  duty 
of  putting  on,  as  settlers,  thirty  families. 

3.  By  the  deed  No.  4,  Ingersoll  to  Mallett,  the  fee  m  six  thou- 
sand acres  m  said  township,  in  common  and  undivided,  of  a  certain 
portion  of  it,  passed  to  Mallett,  by  the  delivery  of  the  deed,  subject 
to  the  condition  subsequent,  to  perform  his  part  of  the  settling  du- 
ties in  proportion  to  the  land  conveyed. 

4.  That  the  settling  duties  to  be  performed  by  Mallett  could  not 
mean  that  he  should,  within  three  years  from  the  making  of  the 
grant,  put  settlers  on  said  township,  because,  when  the  deed  was 
made  to  Mallett,  these  three  years  had  elapsed. 

5.  Mallett  was  not  bound  by  the  condition  to  appropriate  any 
part  of  the  six  thousand  acres  to  settlers  ;  but  it  would  be  a  good 
performance  of  the  settling  duty  incumbent  on  him  according  to  his 
deed,  had  he,  Mallett,  within  a  reasonable  time  after  the  divisioq 
of  the  township  and  the  assignment  of  his  share  to  him,  placed  set- 
tlers on  any  part  of  said  township  which  he,  Mallett,  might  acquirei 

I  by  purchase. 

EE* 
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6.  It  would  be  a  good  performance  of  tbe  condition,  to  pay  his 
proportion  of  the  bond  made  to  seciare  the  settlement  of  thirty  fam- 
ilies on  said  township. 

7.  That  it  did  not  and  does  not  appear  that  the  settlbg  duties 
secured  by  the  condition  in  the  deed  from  IngersoU  to  Mallett  had 
not  been  performed. 

8.  There  was  no  evidence  offered  to  show  that  IngersoU  or  his 
heirs  ever  entered  for  a  breach  of  any  condition  in  that  deed,  and 
therefore  that  the  fee  remained  in  Mallett  or  in  his  grantees,  the 
President  and  Trustees  of  Williams  College. 

9.  IngersoU  or  his  heirs  were  the  only  persons  who  could  enter 
for  a  breach  of  the  condition,  and,  as  they  did  not,  the  presumption 
is  that  the  condition  was  not  broken. 

10.  By  the  deed  in  mortgage,  MaUett  to  the  President  and  Trus- 
tees of  WiUiams  CoUege,  No.  5,  the  fee  in  mortgage  of  the  whole 
six  thousand  acres,  in  common  and  undivided,  in  the  residue  of  the 
whole  township,  passed  to  the  grantees  simultaneously  with  the  fee 
which  MaUett  took  from  IngersoU. 

11.  That  the  condition  assumed  by  Mallett  to  perform  settUng 
duties,  whatever  might  be  the  import  of  that  condition  as  hetween 
MaUett  and  the  President  and  Trustees  of  WiUiams  CoUege,  and 
the  obUgation  to  ful61  that  condition,  was  not  transferred  from  Mal- 
lett to  the  President  and  Trustees  of  the  CoUege  by  MaUett 's  deed 
of  mortgage  to  tliem. 

12.  By  the  division  made  by  the  proprietors^  and  the  assign- 
ment to  each  of  his  share,  sixty-eight  lots  were  assigned  to  MaUett, 
and  he  became  seized  thereof  in  fee  and  in  severalty,  as  weU  those 
assigned  by  direct  vote  as  those  assigned  by  draft,  according  to  a 
vote. 

13.  That,  by  operation  of  law,  when  such  division  was  made, 
the  President  and  Trustees  of  WiUiams  CoUege  became  seized, 
as  tenants  in  common  with  Mallett,  by  operation  of  the  mortgage 
deed  to  the  whole  sixty-eight  lots  m  proportion  as  sixty  to  sixty- 
eight. 

14.  That  the  proprietors  had  no  power  to  deduct  any  portion  of 
the  lands  assigned  to  MaUett  as  his  share  from  the  lien  which  at- 
tached to  them  by  the  mortgage  to  the  trustees  ;  nor  have  they  so 
done. 

15.  Neither  had  MaUett  any  such  power.  It  is  expressly  deter- 
mined by  the  Supreme  Judicial  Court  of  Maine,  in  the  case  of 
Waiiams  CoUege  v.  David  MaUett  et  al.,  4  Shepley,  88,  — 
"  That  the  mortgagor  of  an  imdivided  portion  of  a  tract  of  land 
cannot,  without  the  consent  of  the  mortgagee,  by  any  after  con- 
veyance by  metes  and  bounds  of  any  part  of  the  mortgaged  prem- 
ises, withdraw  from  the  lien  created  by  the  mortgage  the  part  so 
Conveyed." 

In  1839,  at  the  July  term  of  the  Supreme  Judicial  Court,  the 
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President  and  Trustees  of  Williams  College,  in  a  suit  brought  on 
the  mortgage  of  Samuel  T.  Mallett  to  foreclose,  recovered  judg- 
ment for  the  possession  for  six  thousand  acres  of  land  in  the  town 
of  Lee,  hy  which  name  the  township  in  which  are  the  lands  in  con- 
troversy are  situate. 

And  having  assigned  the  mortgage  to  John  Webber  by  deed  (see 
No.  7),  during  the  pendency  of  their  suit  against  Samuel  T.  Mal- 
lett to  foreclose  the  mortgage,  the  judgment  inured  to  Webber,  the 
assignee  of  the  mortgage.  Williams  College  v.  Mallett,  4  Shep- 
ley,  84. 

16.  By  lapse  of  more  than  three  years,  the  fee  in  the  six  thou- 
sand acres  thus  recovered  has  become  absolute  in  the  assignees  of 
the  mortgage. 

17.  By  judgment  for  partition  and  the  proceedings  thereon, 
which  judgment  and  proceedings  stand  unreversed  and  in  full  force, 
the  assignees  of  the  mortgage  became  sole  seized  of  the  lands  set 
off  to  them  by  the  commissioners  appointed  by  the  court,  whose 
doings  were  accepted  and  by  judgment  of  court  confirmed. 

See  No.  9,  and  by  which  it  appears  the  lots  in  controversy  were 
assigned  to  the  petitioners  to  hold  in  severalty. 

18.  By  the  deeds  of  Webber  to  Foxcroft,  No.  8  and  No.  10, 
the  whole  fee  m  those  lots  passed  to  Foxcroft,  the  plaintiff  in  error. 

The  question  at  bar  involves  the  construction  of  a  grant  by 
deed  of  real  estate  within  the  State  of  Maine.  This  deed  and  tfaa 
construction  of  it  have  been  made  the  special  subject  of  judicial 
decision  by  the  Supreme  Judicial  Court  of  Maine.  The  con- 
struction of  that  deed  on  the  very  question  at  issue  has  been  sot 
emnly  settled  by  the  highest  judicial  tribunal,  and  is  no  longer  an 
open  question. 

The  practice  under  the  laws  of  a  State  furnishes  a  rule  by  which 
the  Circuit  Court  sitting  in  that  district  may  proceed.  Brown  v. 
Yan  Braam,  3  Dall.  344. 

In  cases  depending  on  the  statutes  of  a  State,  and  more  espe* 
cially  those  respecting  titles  to  land,  the  court  adopts  the  construe* 
don  of  the  State  where  that  construction  is  settled,  and  can  be  as- 
certained. Polk's  Lessee  v.  Wendal  et  al.,  9  Cranch,  87  ;  Shipp 
et  al.  V.  Miller's  heirs,  2  Wheat.  316  ;  Ehnondorf  v.  Taylor  et 
al.,  10  Wheat.  162. 

The  Supreme  Court  adopts  the  local  law  of  real  property,  as 
ascertamed  by  the  decisions  of  the  State  courts,  whether  these  de- 
cisions are  grounded  on  the  statutes  of  the  State,  or  form  a  part  of 
the  unwritten  law  of  the  State  which  has  become  the  fixed  rule  of 
property.  Jackson  ex  dem.  St.  John  v.  Chew,  12  Wheat.  153  ; 
bociety  for  the  Propagation  of  the  Gospel  v.  Wheeler,  2  Gallis.  105* 

Mr.  Evansy  for  the  defendant  in  error,  made  the  following 
points. 
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I.  With  regard  to  that  part  of  the  case  prior  to  the  mortgage 
given  by  Mallett  to  the  College. 

1.  Of  fact.  That  Ingersoll  and  Mallett  had,  previous  to  the 
delivery  of  the  deed,  College  to  Ingersoll,  been  engaged  as  pro- 
prietors in  placing  settlers  upon  the  townslup,  under  the  provisions 
of  the  act  of  1816. 

That  the  title  of  Mallett  to  his  six  thousand  acres  was  perfected 
by  the  deed  of  Ingersoll  to  him,  and  by  the  delivery  of  the  deed, 
College  to  Ingersoll,  being  parts  of  one  transaction,  both  necessarj 
to  perfect  the  title  of  Mallett. 

That  the  condition  inserted  in  the  deed  to  MaDett  was  but  the 

S'ving  a  legal  and  binding  effect  to  a  previous  stipulation  between 
e  parties,  under  which  they  had  botn  been  acting. 

2.  Of  law.  That  whether  the  facts  above  supposed  were  true 
or  not,  Ingersoll,  as  proprietor,  had  a  right  to  impose  the  con* 
didon  under  consideration,  contamed  m  his  deed  as  an  original 
condition. 

That  such  condition  must  be  construed  and  understood  by  a 
reference  to  the  act  of  1816,  referred  to  in  the  resolve. 

That  it  must  be  construed  according  to  the  mtention  and  mean* 
ing  of  the  parties. 

That  it  could  not  have  been  performed  by  payment  of  money 
under  the  bond,  or  in  any  other  way  than  by  getdng  on  the 
specified  proportion  of  setders,  of  the  description  contamed  in  the 
act  of  1816. 

That  the  performance  of  it  necessarily  involved  an  appropriation 
of  ascertain  portion  of  the  land  conveyed  to  settling  purposes, 
and  necessarily  contemplated  a  specific  appropriation  of  the  quan- 
tity of  land  required,  in  proportion,  for  those  purposes. 

That  the  condition  thus  imposed  operated  as  a  specific  charge 
and  burden  upon  the  land  dius  conveyed. 

II.  And  with  regard  to  the  remaining  part  of  the  case,  the  fol- 
lowingpoints,  namely :  — 

1 .  That  the  delivery  of  the  deed  to  Ingersoll,  and  the  execu- 
tion of  the  deeds,  Ingersoll  to  Mallett,  and  Mallett  to  the  College, 
being  at  the  same  time,  and  the  two  latter  being  witnessed  and 
sanctioned  by  the  agent  of  the  College,  who  delivered  the  former, 
the  College  was  thereby  affected  with  notice  of  the  contents  of  all, 
and  is  bound  thereby. 

2.  That  whether  affected  with  actual  notice  or  not,  the  refer- 
ence in  the  deed  to  the  College  to  the  deed  from  Ingersoll  to 
Mallett  incorporates  the  whole  of  the  former  deed  in  tne  latter, 
and  subjects  the  College  to  all  its  reservations,  burdens,  and  con- 
ditions, so  far  as  regards  the  tide  and  description  of  the  land  con- 
veyed. 

3.  That  the  reservations  and  conditions  in  the  deed,  Ingersoll 
to  Mallett,  being  before  the  habendum^  may  all  be  considered  a$ 
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part  of  the  description,  and  are  therefore,  on  the  principles  as- 
sumed by  the  plaintiff  in  error,  incorporated  in  the  deed  to  the 
College,  by  the  reference  contained  therein. 

4.  That  by  this  reference,  Mallett,  the  grantor,  reserves  to 
himself,  necessarily,  as  mortgagor,  the  right  to  discharge  the  bur- 
dens and  obligations  imposed  upon  the  land  by  the  deed  from 
Ingersoll. 

6.  That  such  reservations  and  conditions  are  not  repugnant  to 
the  covenants  in  those  deeds,  and  no  more  repugnant  to  the  cove- 
nants in  a  mortgage  deed  than  in  any  other. 

6.  That  the  proprietors  of  the  township  had  the  power  to  di- 
vide the  whole  or  a  part  of  the  same  among  those  interested,  and 
that  the  legality  of  their  proceedings  is  admitted  so  far  as  the  divis- 
ion is  concerned,  both  parties  claiming  under  it. 

7.  That  it  is  not  competent  for  the  plaintiff  in  error  to  affirm 
the  legality  of  the  assignment  to  Mallett  for  one  purpose,  and  deny 
its  validity  for  another.  If  that  assignment  was  invalid  in  part,  it 
was  so  in  the  whole ;  and  the  lands  thus  assigned  remain  common 
lands  ;  and,  in  consequence,  the  plaintiff  in  error  could  not  have 
them  specifically  assigned  to  him  in  partition,  and  his  title  fails. 

8.  That  the  action  of  the  proprietors  in  assigning  fourteen  lots 
to  Mallett,  "as  so  much  towards  his  share,"  with  the  words, 
'*  being  lots  which  he  has  sold  to  settlers,"  operated  as  a  con- 
veyance to  Mallett  of  those  lots  in  trust  for  the  persons  to  whom 
he  had  sold,  or  contracted  to  sell  them. 

9.  That  the  rights  of  the  College  were  not  thereby  infringed, 
masmuch  as  by  that  assignment  the  condition  of  the  grant  from  In- 
gersoll was  saved,  and  the  title  of  the  College  secured.  That 
Mallett,  as  grantee,  and  also  as  mortgagor,  had  not  only  the  right, 
but  was  also  under  a  moral  obligation,  to  have  the  burden  upon  the 
six  thousand  acres  removed.  And  that  the  assent  of  his  co- 
tenants,  as  expressed  by  their  votes  at  the  meeting,  operated  as  a 
confirmation  of  his  proceedings. 

10.  That  no  land  has  been  subtracted  from  the  operation  of  the 
mortgage,  as  contended  by  plaintiff  in  error,  but  that  by  purchasing 
and  owning  thirteen  hundred  acres  in  the  township,  besides  that 
covered  by  the  mortgage,  Mallett  had,  within  a  fraction  of  one 
hundred  acres,  in  fact  relieved  the  mortgage  from  the  burden  of 
settling  duties ;  leaving  in  allotted  and  common  lands  six  thousand 
acres  in  the  township,  within  a  fraction  of  a  lot,  untouched,  and 
exposed  to  the  operation  of  the  mortgage,  vrith  all  burdens  dis- 
charged. 

1 1 .  That  whatever  lien  the  College  might  have  had  upon  the 
lots  assigned,  that  lien  was  divested  by  the  action  of  the  proprie- 
tors, and  these  lots  fi-eed  from  the  operation  of  the  mortgage. 

12.  That  neither  the  case  Williams  College  f .  Mallett,  Ran- 
dall V.  Mallett,  nor  Webber  v.  Mallett,  cited  by  plaintiff  in  error, 
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considers  the  questions  at  issue  in  this  case,  or  gives  any  construe- 
tion  to  the  deeds,  nor  were  any  such  questions  presented  in  either 
of  those  cases. 

1 3.  That  the  assignment  having  been  made  to  Mallett  for  the 
use  of  the  settlers,  a  conveyance  might  be  enforced  against  him 
in  equity,  —  or,  if  he  had  given  deeds,  the  title  acquired  by  vote 
of  the  proprietors  would  mure  to  his  grantees,  as  settlers  in  the 
township. 

14.  That  it  is  not  competent  for  the  College  to  avail  itself  of 
the  assignment  of  these  lots  for  one  purpose ;  namely,  to  protect 
its  title,  and  then  seek  to  divert  the  assignment  from  those  to  whose 
use  it  was  made,  and  appropriate  it  to  its  own. 

15.  If  the  plaintiff  m  error  has  any  tide,  it  is  under  the  mort- 
gage alone.  If,  therefore,  die  lots  in  question  are  not  covered  by 
the  mortgage,  he  is  a  mere  stranger,  and  cannot  inquire  as  to  the 
tide  of  the  defendant  in  error. 

16.  The  proceedings  in  partition  do  not  involve  a  considera- 
tion of  the  point  in  issue  in  this  case,  or  a  construction  of  the 
deeds. 

17.  Neither  does  the  judgment  in  partition  afiect,  in  any  man- 
ner, the  right  of  property. 

18.  By  the  deed  of  Samuel  T.  Mallett  to  David  Mallett,  the 
fee  in  these  lots  passed  to  David  Mallett,  and  his  title  cannot  be 
questioned  by  any  one,  not  a  creditor,  a  purchaser  for  a  valuable 
consideration,  or  a  cestui  que  trust  of  the  lands.  And  the  plaintiff 
in  error  sustains  neither  oi  these  relations. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error,  founded  on  an  exception  taken  to  the 
ruling  of  the  Circuit  Court,  in  the  Maine  District,  as  to  the  con 
struction  of  a  deed. 

The  action  below  was  brought  to  recover  lots  No.  11  in  the  4th 
range,  and  No.  11  in  the  5th  ranee,  in  the  town  of  Lee,  in  said 
District ;  and  the  construction  objected  to  was,  that  a  mortgage, 
executed  June  5tii,  1827,  by  Samuel  Mallett  to  Williams  College, 
under  which  institution  the  plaintiff  in  error  claims,  did  not  jcompre- 
hend  or  convey  the  demanded  premises. 

In  order  to  judge  of  the  correctness  of  this  construction,  and 
its  bearing  on  me  rights  of  the  parties,  it  will  be  necessary  to  ex- 
amine the  circumstances  under  which  the  deed  was  made,  as  well 
as  its  phraseology. 

The  demanded  premises  were  part  of  township  No.  3,  north  of 
Bingham's  Penobscot  purchase,  conveyed  by  the  Commonwealth 
of  Massachusetts  to  WiUiams  College,  the  15th  of  February,  1820, 
under  certain  resolves,  passed  by  the  legislature,  February  19th> 
1805,  and  January  27th,  1820.  The  only  conditions  in  those  re- 
volves material  to  what  is  now  under  consideration  were,  that  ^*  the 
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grantees,  or  their  assigns, ''  shaD  give  security  tliat  they,  ^^  withia 
three  years,  will  place  on  said  township  thirty  families,  as  settlers^ 
of  the  description  named  in  the  act  for  promoting  the  sale  and  set- 
tlement of  the  pubUc  lands  in  the  District  of  Maine ;  also  reserring 
in  said  township  the  usual  public  lots."  By  the  act  referred  to, 
for  '^  promoting  the  sale  and  settlement  of  the  public  lands  in  the 
District  of  Mame,"  it  was  provided  (in  section  sixth),  ^^  that  in 
every  township  to  be  laid  out  pursuant  to  this  act,  the  commis- 
sioners shall  set  apart  fifty  lots,  of  one  hundred  acres  each,  of 
average  quality  and  value,  no  two  lots  of  which  shall  be  contiguous 
to  each  other,  which  shall  be  granted  and  conveyed  to  the  first 
fifty  settlers  in  said  township,  upon  the  payment  oi  five  dollars  for 
each  lot"  (Statute,  Februaiy  15th,  1816,  p.  172).  The  fifth 
section  authorized  the  commissioners  to  take  a  commutation  fix)m 
grantees  of  any  settling  duties  they  were  held  to  perform. 

The  resolve,  granting  this  township,  reduced  Uie'  number  of  set- 
tlers firom  fiAy  to  thirty  ;  and,  instead  of  reserving  the  right  to  the 
commissioners  to  execute  such  deeds,  provided,  that  the  grantees 
might  give  security  to  the  State  to  do  it,  and  perform  the  other 
duties,  as  to  the  setders,  under  the  before-mentioned  acU  Accord- 
ingly, Williams  College  having  conveyed  thb  township  to  Nathaniel 
Ic^ersoU,  on  the  15th  of  February,  1820,  and  not  having  given  the 
beJore-mentioned  security  themselves,  procured  him  to  do  it,  and 
he,  by  bond,  dated  March  17th,  (820,  stipulated  with  the  State, 
among  other  things,  to  place,  within  three  years,  ^^  on  said  town^ 
ship  thirty  families,  as  settlers,  of  the  description  named  in  the  act 
for  promoting  the  sale  and  settlement  of  the  public  lands  in  the 
District  of  Maine." 

Matters  being  thus  situated,  Ingersoll,  on  the  5th  of  June,  1827, 
conveyed  to  Samuel  T.  Mallett  a  portion  of  said  township,  under 
the  following  description,  reservations,  and  conditions  :  — 

^^  Six  thousand  acres  of  land,  in  common  and  undivided,  in  the 
township  of  land  lying  in  the  county  of  Penobscot,  as  the  same 
township  was  surveyed  by  Alexander  Greenwood,  Esq.,  in  the 
year  one  thousand  eight  hundred  and  eleven,  the  same  being  town- 
ship numbered  three  in  the  second  range  of  townships  north  of  the 
Bingliam  Penobscot  purchase,  and  numbered  four  by  said  Green- 
wood, being  the  same  conveyed  to  me  by  the  President  and  Trustees 
of  Williams  College,  as  described  in  their  deed,  dated  February 
fifteenth,  one  thousand  eight  hundred  and  twenty,  and  this  day  de- 
livered to  me,  reference  thereto  being  had  ;  excepting  and  reserving 
the  lots  marked  as  settlers'  lots  on  a  plan  of  said  town,  made  by 
John  Webber,  and  excepting  also  the  lot  on  which  I  have  improved, 
which  are  not  to  be  subjected  to  a  draft ;  subject,  however,  to  the 
condition  that  the  said  Mallett  shall  perform  his  part  of  the  settling 
duties  in  proportion  to  the  land  conveyed,  and  also  that  firom  said 
six  thousand  acres  a  part  of  the  public  lands  reserved  shall  be 
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taken,  in  proporti(Hi  as  said  six  thousand  acres  bears  to  the  whole 
township." 

On  the  same  day,  to  secure  the  consideration  for  the  purchase, 
and  to  pay  the  same  to  Williams  College,  in  behalf  of  said  Inger- 
soU,  still  mdebted  to  the  College,  MaUett  conveyed  the  same 
premises,  by  mortgage,  to  the  College,  under  the  following  de- 
scription :  — 

^^  Six  thousand  acres  of  land,  in  common  and  undivided,  in  the 
township  of  land  lying  in  the  county  of  Penobscot,  as  the  same 
township  was  surveyed  by  Alexander  Greenwood,  1811,  the  same 
being  township  number  three  in  the  second  range  north  of  the  Bing- 
ham Penobscot  purchase,  and  numbered  four  by  said  Greenwood, 
being  the  same  this  day  conveyed  to  me  by  Nathaniel  IngersoU,  as 
by  his  deed,  reference  thereto  being  had." 

What  passed  by  this  conveyance  is  the  chief  difficulty  m  the 
case.     Tne  question  arises  in  this  way. 

The  debt,  secured  by  that  mortgage,  not  being  paid,  the  College 
instituted  a  suit  to  foreclose  the  same,  in  the  year  1832,  and  re- 
covered judgment  June  20th,  1839.  In  the  mean  time,  namely. 
May  1 1th,  1835,  it  transferred  the  rights  under  the  mortgage  to  John 
Webber,  who,  in  June  of  the  same  year,  conveyed  a  moiety  of 
them  to  Foxcroft,  the  plaintiff  in  error. 

Webber  and  Foxcroft  then,  in  July,  1836,  petitioned  the  Supe- 
rior Court  of  Maine  for  a  partition  of  what  tli^y  held  in  common 
with  others  ;  and,  after  various  proceedings,  these  lots.  No.  11  in 
the  4th,  and  No.  11  in  the  5th  range,  were  set  off  to  them  in 
severalty  ;  and  on  the  4th  of  November,  1836,  Webber  released 
all  his  rights  in  them  to  Foxcroft.  This,  it  is  contended,  vested 
the  title  in  him,  derived  under  the  mortgage  ;  and  it  mi^t  have 
done  so,  in  one  view  of  the  case,  had  nothing  else  occurred  to  prevent 
or  defeat  it.  But  Samuel  Mallett,  after  the  conveyance  to  him  by 
IngersoU,  and  the  mortgage  to  the  College,  proceeded  to  put  on 
the  land  various  settlers,  under  the  reservations  and  conditions  in 
the  deed  to  him  ;  and,  at  a  meeting  of  the  proprietors  of  the  town- 
ship, for  the  purpose  of  dividing  the  same,  April  16th,  1828,  No. 
11  in  the  4th  range,  and  No.  11  in  the  5th,  were  set  off  to  Samuel 
Mallett,  with  other  lots,  making  fourteen  in  all,  and  described  as 
^'  being  lots  which  he  has  sold  to  settlers,  as  so  ibuch  towards  his 
share  in  said  lands  "  ;  and  on  the  12th  of  August,  1829,  he  exe- 
cuted a  deed  of  those  lots  to  the  demandant. 

The  case,  then,  stands  thus.  If  the  title  to  these  lots  passed 
under  the  mortgage  from  Samuel  Mallett  to  the  College,  without 
condition,  except  as  security  for  the  debt,  the  plaintiff  in  error  is 
now  possessed  of  them  in  severalty,  and  should  retain  them.  But 
if  the  tide  to  them  did  not  pass  at  all  by  that  mortgage,  on  account 
of  the  exceptions  or  reservations,  either  in  it  or  the  prior  deed,  which 
are  applicable  to  the  premises  ;  or  if  it  passed  on  conditions  which 
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hare  since  vested  these  lots  in  David  Mallett,  as  settlers'  lots  under 
the  act  to  encourage  the  sale  and  settlement  of  lands  in  Maine,  — 
then  he,  as  settler  and  grantee  of  the  same,  ought  now  of  right  to 
possess  them.  The  general  aspect  of  the  whole  case  is,  we  think, 
strongly  in  favor  of  the  right  set  up  by  the  demandant. 

On  the  construction  nuide  in  his  favor  by  the  court  below,  he 
will  recover  only  what  the  laws  of  the  State  intended  such  settlers 
as  he  should  have ;  and  which  it  was  expressly  provided  they 
should  have  in  the  deed  from  Ingersoll  to  Samuel  Mallett  of  the 
tract  including  these  premises. 

But  should  the  opposite  construction,  contended  for  by  the  ten- 
ant, prevail,  the  College  and  its  assignees  will  get  back,  under  a 
mortgage  to  secure  a  part  of  the  consideration,  about  one  fourth  of 
the  township,  free  from  any  charge  or  deduction  on  account  of  set* 
tiers'  claims,  when  the  College  was  originally  entitled  to  it  under 
the  resolve  only  as  burdened  with  that  charge,  and  has  paid  noth- 
ing since  to  relieve  the  land  from  it ;  and  when  the  immediate 
grantee  of  die  College  conveyed  it  so  burdened,  and  has  done 
nothing  since  to  remove  the  encumbrance.  Again,  it  was  a  leading 
principle  of  public  policy  with  the  State,  in  order  to  increase  its 
population  and  wealth,  that  settlers  should  be  placed  upon  the  land 
at  an  early  day,  and,  as  an  inducement  for  them  to  come,  should  have 
lots  for  a  very  small  consideration.  The  College  took  the  original 
grant  under  stipulations  to  effect  this,  and  were  boimd  to  effect  it, 
to  the  number  of  thirty  families. 

Yet,  on  the  construction  set  up  by  the  tenant,  Ingersoll,  under 
his  bond,  and  his  assigns,  under  the  clauses  in  their  deeds  from  him, 
would  be  compelled  to  effect  this  so  far  as  re^ds  one  fourth  of 
the  town,  without  allowing  them  any  consideration  therefor,  or 
permitting  them  to  make  it  a  permanent  charge  on  the  land  itself, 
as  it  originally  was  and  would  naturally  continue  to  be. 

But  general  considerations  like  these  may  be  counteracted  by 
express  agreements  and  special  provisions  J)etween  the  parties  ;  and 
it  IS  necessary  to  ascertam  next  whether  any  such  different  and  op- 

Eosing  agreements  have  been  entered  into  here.  When  Ingersoll, 
eing  the  second  grantee  and  the  obligor  in  the  bond  to  the  State 
for  the  performance  of  duties  as  to  settlers,  proceeded  to  convey 
about  one  fourth  of  the  township  to  Samuel  Mallett,  it  is  clear  that 
he  preferred  making  the  performance  of  the  duties  to  settlers  in 
that  portion  of  the  township  a  charge  on  the  land  itself,  by  a  condi- 
tion in  the  grant,  as  had  formerly  been  the  usage,  rather  than 
taking  another  bond  or  other  collateral  security  for  it  to  him- 
self. Such  a  course  was  also  likely  to  be  the  safest,  and  was 
competent  or  legal,  if  he  chose  to  adopt  it.  Accordinely,  at  the 
close  of  the  description  of  the  premises,  in  his  deed  to  Mallett,  he 
adds,  "  txctfting  and  reserving  the  lots  marked,"  &c.,  which  are 
not  those  now  in  dispute,  and  concludes,  —  "  sttbjectj  however, 
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to  the  CONDITION,  that  the  said  Mallett  shall  perforai  his  part  of 
the  settling  duties  in  proportion  to  the  land  conveyed,  and  also,  that 
from  said  six  thousand  acres  a  part  of  the  public  lands  reserved  shall 
be  taken^  in  proportion  as  said  six  thousand  acres  bears  to  the  whole 
township."  There  can  be  no  doubt,  that  this  language,  whether  fol- 
lowing or  preceding  the  description  of  the  premises,  was  intended  to 
constitute  an  integral  part  of  the  deed  itself,  and  to  limit  the  extent 
and  nature  of  the  grant.  A  condition  or  reservation  may  be  in- 
serted in  any  part  of  a  deed.  Shepherd's  Touch.,  ch.  6  ;  5 
D.  &  £.  526  ;  1  Saund.  60,  note. 

Nor  is  such  a  provision  inconsistent  with  the  general  covenants, 
as  has  been  contended  by  the  plaintiff  in  error.  They  must  be 
construed  as  relating  only  to  the  subject-matter,  looking  to  the 
whole  deed,  and  the  obvious  intent  of  the  parties  in  the  whole. 

What,  then,  is  the  effect  of  these  particular  clauses  ?  Clearty  to 
except  out  of  and  reserve  from  passing  at  all,  by  the  grant,  so 
much  of  the  six  thousand  acres  as  '^  the  lots  marked  as  settlers'  lots 
on  a  plan  of  said  town  by  J.  Webber,"  and  also  the  lot  on  which 
IngersoU  had  improved.  These  were  not  to  be  considered  as  held 
in  common  or  "  subjected  to  a  draft,"  but  were  entirely  excluded 
from  any  future  division  of  the  six  thousand  acres.  These,  how^ 
ever,  are  not  now  in  controversy. 

What  more  do  these  clauses  provide  ?  The  whole  land,  which 
did  pass  under  the  grant,  was  to  be  held  "  subject "  "  to  the  con" 
dUioUy  that  the  said  Mallett  shall  perform  his  part  of  the  settKng 
duHeSy^^  or,  in  other  words,  put  on  his  proportionate  number  of 
families,  and  convey  to  the  head  of  each  a  hundred-acre  lot  for  only 
five  dollars,  and  also  allow  a  proportionate  share  of  the  public  lands 
reserved  in  said  township  to  ^^  be  taken  "  from  this  six  thousand 
acres.  This  is  the  important  provision  bearing  on  the  present  case. 
For  aught  which  appears,  the  settlers  had  not  then  removed  upon 
the  land.  The  public  lots  reserved  in  the  township  had  not  then 
been  set  apart.  But  the  parties  virtually  agreed,  that,  when  settlers 
were  put  on  and  when  the  public  lots  were  set  apart,  one  fourth,  or 
thereabouts,  of  the  lands  m  the  whole  town  belonging  to  settlers 
should,  on  the  payment  of  a  mere  nominal  consideration,  come  out 
of  these  six  thousand  acres,  and,  in  like  manner,  one  fourth  of  the 
public  lots  should  be  taken  therefrom. 

This  being  the  special  agreement  of  the  parties,  the  next  in- 
quiry is,  has  it  been  carried  mto  effect  in  a  manner  so  as  legally  to 
sustain  the  judgment  rendered  below  ? 

The  controverted  expressions  in  the  deed  seem,  in  their  most 
obvious  import,  either  to  except  from  the  land  conveyed  the  lots 
which  settlers  should  select,  or  to  make  it  a  condition  of  the 
grant,  that  the  title  to  those  lots  should  afterwards  be  vested  in 
them.     The  form  of  the  ruling  of  the  court  leaves  it  a  little  imcer- 
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tain  on  which  of  these  grounds  the  opinion  rested,  ts,  after  a  recital 
of  the  evid^ice  in  the  case,  the  bill  of  exertions  says  :  — 

^^  Upon  this  evidence  the  honorable  justice,  who  presided  at  said 
trial,  ruled  that  the  mortgage  deed  offered  in  evidence  by  the  de* 
fendant,  given  to  the  said  Trustees  of  Williams  College,  dated  the 
5th  day  of  June,  1827,  marked  5,  does  not  ccxnprehend  and 
cover  the  two  lots,  1 1  th  in  the  4th  range,  and  11  th  in  the  5th  range, 
being  the  premises  demanded." 

At  the  first  blush,  it  might  be  in£^red  that  the  judge  held  these 
lots  did  not  pass  at  all  under  the  mortgage,  having  been  considered 
as  excepted  or  reserved.  Mallett  v.  Foxcroft,  1  Story's  R.  477. 
But  we  are  inclined  to  think,  that  so  stringent  a  view  of  his  ruling 
is  not  indispensably  necessary ;  and  if  it  were,  we  see  no  reason  why 
the  judgment  is  not  to  be  sustained,  as  right  in  substance,  and  ac- 
cording to  the  merits  of  the  case,  —  if,  at  the  time  the  writ  of  right 
was  brought,  the  title  to  these  lots  was  not  m  the  mortgagee  or  his 
grantees,  but  was  rather  in  the  demandant,  under  one  of  the 
views  or  constructions  before  mentioned. 

The  learned  judge  might  well  mean,  that  the  mortgage  ^'  does 
not  comprehend  and  cover  the  two  lots "  m  dispute,  as  matters 
stood,  alter  the  settling,  partition,  and  conveyance  to  David  Mai* 
lett,  and  he  would  thus  regard  the  provision  as  a  condition  which 
had  been  executed.  Thb  would  be  free  from  much  difficulty.  On 
the  contrary,  it  is  supposed  by  the  plaintiff  that  he  regarded  it  as  an 
exception  or  reservation  of  the  last  lots.  This  would  be,  in  the 
spirit  and  intent  of  the  parties,  as  the  former  clause  had  been,  an 
excepting  or  reeerptng  of  the  first-named  lots.  If  deciding  so  (1 
Story,  477),  he  doubtless  considered,  that  the  last  lots  would  ere 
long  be  set  apart  and  marked,  and  thus  become  certain  on  the  prin* 
ciples  contained  in  the  deed  and  in  the  statutes  as  to  settlers  and 
partitions  by  the  proprietors  of  towns  ;  and  he,  therefore,  may  have 
felt  justified  in  regardmg  now  as  sufficiently  certain  what  could  be 
afterwards  made  certain,  id  eertum  est  quod  cerium  reddi  poteet 
(Jackson  V.  Lawrence,  11  Johns.  R.  191.)  But,  in  some  respects, 
it  b  not  quite  so  natural  or  safe  a  view  to  regard  this  last  clause  as  a 
reservation  or  exception,  nor  does  the  judge  call  it  so  in  the  ruling. 
An  exception  or  reservation  is  sometimes  void  for  uncertainty,  and 
sometimes  for  being  in  favor  of  third  persons.  4  East,  464 ; 
Thompson  v.  Gregory,  4  Johns.  R.  81  ;  9  Johns.  R.  73 ;  Co. 
Litt.  143,  a. 

Those  objections  have  been  urged  in  this  case  ;  and  it  may, 
therefore,  be  least  exceptionable  to  regard  the  last  clause,  as  it  is 
called  in  the  deed,  a  condition.  Rice  v.  Osgood  et  al.,  9  Mass. 
R.  43  ;  Gray  v.  Blanchard,  8  Pick.  284.  This  view  seems  well 
sustained  both  by  the  language  used  and  the  nature  of  the  transac- 
tion. The  preceding  clause  is  in  words,  eo  nominey  excepting  or 
reservingj  while  this  is  eo  nomine  on  ^^  condition  "  ;  and  the  lots 
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there  referred  to  were  previously  set  apart,  marked,  and  identified, 
while  these  were  not  so  set  apart,  hut  still  held  in  common  and  in 
some  degree  uncertain.  The  phraseology  was  also  changed  in  the 
last  clause  from  "  excepting  and  reserving"  to  "  condition,"  prob- 
ably because  the  latter  expression  was  deemed  more  appropriate 
as  to  lots  not  then  selected  or  identified,  but  which  were  intended 
and  virtually  agreed  to  be,  afterwards. 

Such  an  agreement  would  in  its  spirit,  no  less  than  words,  be  a 
condition,  as  it  would  be  ^'  a  bridle  "  or  restraint  on  the  grant,  which 
is  one  of  Shepherd's  definitions  of  a  condition.  Shep.  Touch.,  ch.  6. 

The  nature  of  a  transaction,  as  well  as  the  language,  may  well  be 
regarded  always  in  deciding  whether  a  case  is  a  reservation  or  a 
condition.  13  Maine  R.  31  ;  15  Maine  R.  216  ;  4  Johns.  R.  82 ; 
1  D.  &  E.  645  ;  Shep.  Touch.,  ch.  6,  p.  122  ;  12  Pick.  156. 

A  charge  like  this,  imposed  in  a  deed  by  the  State,  though  using 
words  of  reservation,  was  adjudged  to  be  a  condition  in  Hovey  v. 
Deane,  13  Maine  R.  31  ;  and  same  case,  15  ibid.  216  ;  Dunlap  v. 
Stetson,  4  Mason,  349.  So  a  provision  may  be  inserted  ip  an  instru- 
ment as  to  land,  which  will  be  construed  either  a  condition  or  a  cov- 
enant, as  seems  most  appropriate.  Bac.  Abr.  Condition^  G.  And 
words  of  limitation  may  be  taken  for  a  condition.  Com.  Dig. 
Condition^  A ;  11  Mod.  R.  61. 

But  whichever  the  last  clause  should  be  considered  as  operating, 
consistent  with  legal  principles,  the  result  on  the  interests  of  the 
parties  would  be  much  the  same.  In  the  former  view,  as  an  ex- 
ception or  reservation,  the  land  afterwards  set  apart  for  these  lots 
would  be  regarded  as  never  passing  at  all  to  the  mortgagee  or  his 
grantees,  while,  in  the  latter  view,  as  a  condition,  it  would  pass, 
but  only  on  condition  of  being  vested  in  the  settlers,  so  soon  as  set 
apart  and  conveyed  to  them;  and  as  the  latter  has  already  been  done, 
the  tide  would  not  be  now  in  the  tenant,  under  either  of  these  views. 

Were  it  necessary  to  give  validity  to  the  clause,  and  it  would  be 
bad  either  as  a  reservation,  exception,  or  condition,  it  would  be  no 
unusual  stretch  of  construction  to  consider  it  as  a  covenant  to  stand 
seized  to  the  use  of  the  setdei*s,  and  in  this  way  reach  a  like 
result.  Jackson  v.  Swart,  20  Johns.  R.  87  ;  BedePs  case,  7 
Coke,  40. 

A  deed  is,  if  possible,  to  be  made  operative  in  some  way ;  and 
the  construction  should  be  liberal,  in  order  to  effect  that  object,  and 
enforce  the  original  design.  2  Wils.  75  ;  Willes,  682  ;  5  Bam. 
&  Cress w.  106  ;  2  Saund.  96,  note  ;  Preston  on  Conveyancii^, 
41  ;  Broom's  Legal  Maxims,  238,  239. 

Making  these  important  clauses,  then,  in  the  deed  from  Ingersoll, 
operative,  and  near  as  may  be  in  conformity  to  the  original  design, 
which  was  both  legal  and  laudable,  why  should  they  not  bind  sub- 
sequent mortgagees  and  grantees  ? 

Samuel  Mallett,  having  obtained  no  interest  in  the  six  thousand 
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acres,  so  far  as  regards  the  lots  then  marked  and  reserved,  and  none 
whatever  m  the  whole  tract,  free  from  the  condition  and  charge  we 
have  been  describing,  —  of  other  lots  to  be  afterwards  marked  and 
assigned,  as  these  have  been,  to  settlers, — how  could  he  pass  to 
others,  by  a  mortgage,  a  greater  mterest  than  he  obtained  ? 

That  condition  or  charge  was  on  the  land,  as  an  encumbrance, 
by  the  very  terms  of  the  deed  to  him ;  and  he  could  not,  if  he 
tried,  convey  a  title  to  the  land  which  should  be  free  from  it. 
Such  a  condition  attaches  to  the  land  wherever  it  goes,  '^  although 
the  same  pass  through  the  hands  of  a  hundred  men  "  (Shep.  Touch., 
ch.  6  ;  Perkins,  §  818  ;  2  Preston  on  Conveyancing,  412  ;  1  Co. 
liitt.  230,  6.  In  our  view,  it  operates  like  a  covenant,  which  runs 
with  the  land  ;  and  all  assignees  are  bound  by  covenants  real,  that 
run  with  the  land.  Spencer's  case,  5  Coke,  15-17  ;  Co.  Litt. 
47,  a ;  Shep.  Touch.  161,  ch.  6,  176  ;  Com.  Dig.  Condition; 
3  D.  &  E.  393 ;  1  Paige's  R.  412,  455. 

The  condition,  or  charge,  was  also  public,  —  on  record,  in  ex* 
Unso,  in  the  deed  from  IngersoU.  That  deed  was  expressly  referred 
to  in  the  mortgage  to  the  College  ;  and  the  value  of  the  whole,  in 
Samuel  Mallett's  hands,  or  in  those  of  his  mortgagees,  would  be 
known  by  all  to  be,  at  that  time,  reduced  in  proportion. 

By  proceed'mg  afterwards  to  get  the  partition  made  by  the  propri- 
etors, and  to  execute  the  deed  to  David  Mallett,  so  as  to  perform 
his  duty  m  respect  to  this  condition,  he  did  not,  as  seems  to  be 
contended,  reduce  further  the  value  of  the  land  to  himself  or  mort- 
gagees, or  part  with  any  portion  of  it  not  before  subject  to  be  thus 
taken. 

The  extent  and  nature  of  his  title  being  spread  upon  record, 
nobody  could  be  misled,  and  nothing  could  pass  by  his  mortgage, 
free  from  the  same  conditions  and  reservations  under  which  it  had 
come  to  him  ;  and  whenever  certain  lots  should  afterwards  be  set 
apart  and  conveyed  to  setders,  —  it  being  in  conformity  with  the 
condition,  —  they  could  not  and  ought  not  longer  to  be  held  or  re- 
tained under  the  mortgage  deed.  Nor  is  the  subsequent  setting 
apart  of  the  premises,  and  the  conveyance  of  them  to  settlers,  a 
withdrawal  of  any  part  of  the  mortgaged  security,  as  is  argued  by 
the  plaintiff  in  error  ;  because  that  security  embraced  the  six  thou- 
sand acres  only  as  subject  to  such  an  event ;  and  its  happening 
was  provided  for,  and  was  an  open  and  express  condition  of  the 
title  to  the  property  which  was  held  as  security. 

It  is  likewise  urged  by  the  plaintiff  in  error,  that  Mallett  might, 
like  IngersoU,  have  agreed  to  perform  the  duties  towards  settlers, 
in  money.  But  he  did  not.  So,  without  any  agreement,  he  might 
have  done  it  with  money,  and  not  left  it  to  become  an  actual  charge 
on  the  land,  m  his  mortgage,  though  placed  as  a  conditional  charge 
on  it  by  IngersoU.  But  he  did  not.  So  it  is  said  the  condition 
here  is  a  subsequent  one,  and  the  title  vests,  subject  to  be  divested 
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only  by  a  breach  and  an  entry  for  condition  broken,  and  which 
entry  has  never  been  made.  Rice  v,  Osgood  et  al.,  9  Mass. 
R.  38  ;  2  Cruise,  title  13,  §  15. 

But  it  has  not  been  broken,  and  hence  no  entry,  by  Ingersoll  or 
others,  is  necessary  for  condition  broken.  On  the  contrary,  the 
condition  has  been  fulfilled,  by  a  performance  of  the  duty  to  the 
settlers,  in  getting  their  lots  set  apart  and  conveyed  to  them  ;  and 
thus  the  title  to  those  lots  is  vested  in  them  now,  as  the  condition 
prescribed,  rather  than  remaining  in  the  grantee  or  mortgagee. 
Ilice  V.  Osgood  et  al.,  9  Mass.  R.  44. 

There  is  no  difficulty,  then,  about  a  breach  and  an  entry,  as 
every  thing  has  been  fulfilled  in  the  manner  it  ought  to  have  been 
done.  So,  in  answer  to  another  objection,  it  is  clear  that  this  ful- 
filment was  attended  to  as  properly  by  the  mortgagor,  before  a 
foreclosure,  as  by  the  mortgagee.  18  Mass.  R.  87  ;  Bradley  r. 
Puller,  23  Pick.  9;  2  Greenleaf,  132.  The  mortgagor  was  m 
charge  of  the  land,  and  was  still  the  owner,  for  all  purposes  ex- 
cept the  security  of  the  creditor.  That  security  is  not  lessened 
by  what  he  did  in  this  respect. 

Another  point  has  been  much  argued  in  relation  to  the  mortgage, 
which,  in  thb  view  of  the  subject,  is  not  material.  It  is,  that  die 
mortgage  deed  does  not  contain  the  condition.  After  describing 
the  premises,  it  is  true  that  it  does  not  go  into  details  as  to  the  sev- 
eral exceptions,  reservations,  and  conditions  in  the  deed  to  Samuel 
Mallett,  but  merely  adds,  "  being  the  same  this  day  conveyed  to 
me  by  Nath'l  Ingersoll,  as  by  his  deed,  reference  thereto  being 
had."  This  reference,  it  is  contended,  is  not  broad  enough  to  in- 
clude or  cover  the  exceptions  and  conditions.  But  it  could  not  be 
considered  a  forced  construction  to  hold  that  the  whole  of  the 
deed  referred  to  should  be  regarded  and  considered  as  showing  he 
intended  to  reconvey  for  security  all,  and  no  more  or  less,  in  any 
view,  than  what  had  just  been  conveyed  to  him.  Field  v,  Hus- 
ton, 21  Maine  R.  69,  72  ;  22  ibid.  327  ;  Foss*et  al.  v.  Crisp,  20 
Pick.  121.  The  reference  to  the  deed  might  as  properly  be  con- 
sidered to  indicate  the  interests  as  the  premises  just  received.  In 
either  view,  the  lots  reserved  would  be  reached,  as  they  were  con- 
nected not  only  with  the  title  but  the  quantinr  of  land  meant  to  be 
conveyed.  So  as  to  any  charges  in  the  form  of  a  condition  im- 
posed on  tlie  land,  they  would  be  embraced,  even  under  a  refer- 
ence to  the  premises,  as  those  charges  are  contained  in  the  same 
sentence,  and  tend  to  show  a  diminished  quantity  of  land  passing 
absolutely. 

Both  deeds  were  also  parts  of  one  transaction,  and  may  well  be 

construed  together,  as  having  a  like  object  in  respect  to  the  extent 

of  the  interests  no  less  than  the  premises.     But  was  the  conclusion 

.  diflferent,  the  case  would,  in  the  view  first  taken  by  us,  and  which  is 

the  legal  view,  be  merely  that  of  a  grantor  undertaking  to  sell  or 
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mortgage  a  larger  interest  than  he  possessed,  or  an  interest  unen- 
cumbered, which  was  in  fact  encumbered  ;  and  the  remedy  for 
such  an  excess  in  the  conveyance  is  an  action  on  the  covenants,  and 
not  to  construe  the  deed  as  granting  more  than  the  grantor  himself 
possessed. 

There  have  been  some  other  questions  raised  in  the  argument  of 
this  case,  which  it  is  not  material  to  consider  under  the  only  ruling 
at  the  trial  which  is  excepted  to,  and  which  relates  entirely  to  what 
passed  by  the  mortgage. 

One  of  them  is  the  effect  of  a  former  recovery  by  Foxcroft  and 
Webber  against  Mallett,  in  the  proceedings  for  a  partition,  where 
the  tide  of  the  latter  to  the  lots  now  in  controversy  was  questioned 
and  tried  ;  but  this,  being  a  writ  of  right,  is  probably  not  barred  by 
any  prior  recoveries  between  these  parties.  Mallett  v.  Foxcroft,  1 
Story's  R.  477.  Another  of  these  questions  is  the  correctness  of 
the  partition  made  by  the  proprietors  of  this  tpwnship,  when  the 
two  lots  in  controversy  were  set  off  to  Samuel  Mallett.  Such  a 
partition,  however,  though  the  ruling  on  it  is  not  excepted  to  in  the 
record,  is  supposed  to  be  valid  under  the  statutes  of  Maine,  and 
the  usages  that  have  long  prevailed  in  New  England  among  land 
proprietors  of  townships  situated  there.  Smith's  Laws  of  Maine, 
175  ;  3  Shepley,  401  ;  12  Pick.  634  ;  3  Fairfield,  398  ;  10  Mass. 
R.  146  ;  3  Pick.  396  ;  12  Mass.  R.  415  ;  2  Greenleaf,  213  ; 
4  New  Ham^.  R.  99 ;  3  Vermont  R.  290  ;  6  Vermont  R.  208. 

In  conclusion,  it  has  been  urged  against  the  judgment  we  have 
formed  in  favor  of  the  right  of  the  demandant,  tLat  several  actions 
have  been  tried  in  Maine,  where  his  interests  have  been  brought  in 

Suestion  as  to  the  premises,  and  decisions  had  against  him  ;  and 
lat  such  local  adjudications  in  respect  to  the  titles  to  real  estate 
should  control  the  opinions  of  this  court.  9  Cranch,  87  ;  2 
Wheat.  316  ;  10  Wheat.  152  ;  12  Wheat.  153  ;  2  Gallis.  105. 
But  on  examining  the  particulars  of  the  cases  cited  to  govern  this 
(3  Fairfield,  398  ;  4  Shepley,  84,  88  ;  14  Maine  R.  51),  it  will 
be  seen  that  the  construction  of  the  mortgage  to  the  College,  in  re- 
spect to  this  reservation  or  condition,  never  appears  to  have  been 
agitated.  If  it  had  been,  the  decision  would  be  entitled  to  high  re- 
spect, though  it  should  not  be  redded  as  conclusive  on  the  mere 
construction  of  a  deed  as  to  matters  and  language  belonging  to  the 
common  law,  and  not  to  any  local  statute.  3  Sumner's  R.  136, 
277. 
Let  the  judgment  below  be  affirmed. 
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James  Stimpson,  Plaintiff  in  error,  v.  The  West  Chester  Raiit 

ROAD  Company,  Defendants. 

The  practice  of  excepting,  ffenerally,  to  a  charge  of  the  court  to  the  jury,  without 
setting  out,  specifically,  the  points  excepted  to,  censured.  The  wnt  of  error  not 
dismissed,  only  on  account  of  the  peculiar  circumstances  of  the  case. 

Where  a  defective  patent  had  been  surrendered,  and  a  new  one  taken  out,  and  the 
patentee  brought  an  action  for  a  violation  of  his  patent  right,  laying  the  infringe- 
ment at  a  date  subsequent  to  that  of  the  renewea  patent,  proof  of  the  use  of  toe 
thing  patented  during  the  interval  between  the  original  and  renewed  patents  will 
not  defeat  the  action. 

The  seventh  section  of  the  act  of  March  3,  1839,  has  exclusive  reference  to  an 
original  application  for  a  patent,  and  not  to  a  renewal  of  it 

An  original  patent  being  aestroyed  by  the  burning  of  the  patent-office,  and  the 
only  record  of  the  specifications  being  a  publication  in  the  Franklin  Journal, 
the  claim  is  not  limited  by  that  publication,  because  the  whole  of  the  specifica- 
tions are  not  set  forth  in  it. 

Whether  a  renewed  patent,  afler  a  surrender  of  a  defective  one,  is  substantially  for 
a  different  invention,  is  a  question  for  the  jury,  and  not  for  the  court. 

At  the  thirteenth  section  of  the  act  of  1896  provides  for  the  renewal  of  a  patent, 
where  it  shall  be  "  inoperative  or  invalid  by  reason  of  a  defective  or  insufficient 
description  or  specification,"  **  if  the  error  shall  have  arisen  by  inadvertence,  ac- 
cident, or  mistajce,  and  without  any  fhtudulent  or  deceptive  intention,"  the  fact 
of  the  granting  of  the  renewed  patent  closes  all  inquiry  into  the  existence  of  in- 
advertence, accident,  or  mistake,  and  leaves  open  only  the  question  of  fraud  for 
the  jury. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
^Court  of  the  United  States  for  East  Pennsljrvania. 

It  was  a  suit  brought,  in  the  Circuit  Court,  by  Stimpson  against 
the  Railroad  Company,  for  a  violation  of  his  patent  right. 

On  the  23d  of  August,  1831,  Stimpson  took  out  letters  patent  for 
an  improvement  in  the  mode  of  turning  short  curves  on  railroads. 
These  letters  were  not  given  in  evidence  upon  the  trial,  having 
been  burned  in  the  conflagration  of  the  patent-office,  in  December, 
1836,  and  no  copy  could  be  found.  Secondary  evidence  was 
given  of  their  contents  by  the  following  publication  in  the  Franktio 
Journal. 

"  For  an  improvement  in  the  mode  of  turning  short  curves  on  rail- 
roads, such  as  the  comers  of  streets  ;  James  Stimpson,  city  of 
Baltimore,  August  23. 

^^37.  The  plan  proposed  is  to  make  the  extreme  edges  of  the 
flanches  flat,  and  oi  greater  width  than  ordinary,  and  to  construct 
the  rails  in  such  a  manner  that  where  a  short  turn  is  to  be  made, 
the  extreme  edge  of  the  flanch  shall  rest  upon  it,  instead  of  upon 
the  tread  of  the  wheel,  thus  increasing  the  effective  diameter  of  the 
wheel  in  a  degree  equal  to  twice  the  projection  of  the  flanch.  The 
claim  is  made  to  ^  the  application  of  the  flanches  of  railroad  car- 
riage-wheels to  turn  short  curvatures  upon  railroads  or  tracks,  par- 
ticularly turning  the  comers  of  streets,  wharves,  crossing  of  tracks 
^or  roads,  and  passing  over  tumabouts,*  &c."  Franklm  Journal, 
vol.  9,  p.  124. 
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On  turning  to  pages  270  and  271,  vol.  4,  there  will  be  found 

?iecifications  of  two  patents  granted  to  James  Wright,  of  Columbia, 
ennsylvania,  for  the  mode  of  turning  curves  claimed  by  Mr. 
Stimpson.  The  only  difference  is,  that  Mr.  Wright  proposes  to 
adapt  his  cars  to  several  difTerent  curves  by  having  three  or  more 
ofisets  in  his  wheels  when  necessary. 

On  the  same  day,  namely,  the  23d  of  August,  1831,  Stirapsim 
took  out,  also,  letters  patent  for  an  improvement  m  the  mode  oi 
forming  and  using  cast  or  wrought-iron  plates  or  rails,  for  railroad 
carriage-wheels  to  run  upon.  These  letters  being  also  destroyed, 
the  following  extract  from  the  Franklin.  Journal  was  ffven  in  evi- 
dence. 

Franklin  Journal,  vol.  9,  p.  125.  "  39.  For  an  improvement 
in  the  mode  of  forming  and  tuing  ca$i  or  wronght'4ron  plates^  or 
raiUy  for  railroad  carriage-wheels  to  run  upon ;  James  Stimpson, 
city  of  Baltimore,  Marykmd,  August  23  (1831). 

^^  The  claim  in  this  case  is  to  ^  the  application  of  cast  or  wrought* 
iron  plates  for  the  use  of  railways  on  the  streets  or  wharves  of  cities 
or  elsewhere.  The  objects  of  said  improvement  being  to  employ 
rails  that  will  not  present  any  obstacles  to  the  ordinary  use  of  streets, 
or  sustain  injury  therefrom,  and  so  to  form  the  plates  at  the  mter- 
sections  of  streets  or  other  crossings,  that  cars  will  readily  pass 
over  them,  and  also  on  circles  of  small  radius.' 

"  The  rails  are  to  be  formed  with  a  groove  in  them  to  receive  the 
flmches  of  the  wheels  ;  on  one  side  of  the  groove,  the  width  is  to 
1>e  sufficient  for  the  tread  of  the  wheel,  on  the  other,  it  need  not 
exceed  three  quarters  of  an  inch.  These  rails  are  to  be  laid  flush 
with  the  pavement  of  the  streets.  At  comers  to  be  turned,  the 
rails  are  to  be  cast,  or  made  of  the  proper  curvature,  one  of  them 
only  being  provided  with  a  groove,  as  the  flanch  is  to  run  upon  the 
odier,  upon  the  principle  described  in  No.  37.  Provision  is  to  be 
made  by  scrapers,  or  brushes,  preceding  the  carriages,  to  clear  the 
grooves  of  dust,  ice,  and  other  obstructions. '^ 

In  1835,  the  first  mentioned  of  these  letters,  namely,  for  an 
*'  improvement  in  the  mode  of  turning  short  curves  on  railroads," 
were  surrendered  on  account  of  a  defective  specification,  and  on 
the  26th  of  September,  1835,  a  renewed  patent  was  issued  for  the 
term  of  fourteen  years  from  the  23d  of  August,  1831.  The 
schedule  referred  to  in  this  patent  was  as  follows. 

"  Short  Curves. 

^^  2Sd  Jlugusty  1831.  —  Renewed  26th  September^  1835. 

^^  To  all  whom  these  presents  shall  come  :  Be  it  known,  that  I, 
James  Stimpson,  of  the  city  and  county  of  Baltimore  and  State  of 
Maryland,  have  invented  a  new  and  useful  improvement  in  the 
mode  of  turning  short  curves  upon  railroads  with  railroad  carriages, 
particularly  those  round  the  comers  of  streets,  wharves,  &c.,  and 
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that  the  following  b  a  full  and  exact  description  of  said  invention  or 
improvement,  as  invented  or  improved  by  me,  namely  : —  I  use  or 
apply  the  common  peripheries  of  the  flanches  of  the  wheels  for  the 
aforesaid  purpose,  in  the  following  manner :  I  lay  a  flat  rail,  which, 
however,  may  be  grooved,  if  preferred,  at  the  commencement  of  the 
curvation,  and  in  a  position  to  be  centrally  under  the  flanches  of  the 
vheeb  upon  the  outer  track  of  the  circle,  so  that  no  other  part  of 
tne  wheels  which  run  upon  the  outer  circle  of  the  track  rails  shaQ 
touch  or  bear  upon  the  rails,  but  the  peripheries  of  the  flanches  ; 
they  bearing  the  whole  weight  of  the  load  and  carrii^e,  while  the 
opposite  wheels,  which  run.upon  the  inner  track  of  the  circle,  are  to 
be  rim  and  bear  upon  their  treads  in  the  usual  way,  and  their 
flanches  run  freely  m  a  groove  or  channel  ;  which  treads  are  ordi- 
narily about  three  mches  in  diameter  less  than  the  peripheries  of  the 
flanches. 

^^  Were  the  bearmg  surfaces  of  the  wheels  which  are  in  contact 
with  the  rails  while  thus  turning  the  curve  to  be  connected  by 
straight  lines  from  every  point,  there  would  thus  be  formed  the  fru&* 
trums  of  two  cones  (if  there  be  four  wheels  and  two  axles  to  the 
carriage),  or  if  but  one  axle  and  two  wheels  then  but  one  cone  ; 
which  frustrums,  or  the  weeels  representing  their  extremities,  wiQ, 
if  the  wheels  are  thirty  inches  m  diameter,  and  are  coupled  about 
three  feet  six  inches  apart,  turn  a  curve  of  about  sixty  feet  radius 
of  the  inner  track  rail.  The  diflerence  in  diameter  betweaa  the 
flanches  and  treads  before  stated,  the  tracks  of  the  usual  width,  and 
the  wheels  coupled  as  stated,  would  turn  a  curve  of  a  somewhet 
smaller  radius,  if  the  axles  were  not  qcxifined  to  the  carriage  in  a 
parallel  position  with  each  other  ;  but  this  being  generally  deemed 
necessary,  the  wheels  run  upon  lines  of  tangents,  and  these  upon 
the  inner  track  being  as  wide  apart  in  the  coupling  as  the  outer  ones, 
keep  constandy  inclining  the  carriage  outwards,  and  thus  cause  the 
carriage  to  tend  to  run  upon  a  larger  circle  than  the  difference  ia 
diameter  of  the  treads  and  flanches  would  otherwise  give  ;  but  the 
depth  of  the  flanches  and  the  couplings  may  be  so  varied  as  to  turn 
any  other  radius  of  a  circle  desired. 

'^  What  I  claim  as  my  invention  or  improvement  is  the  applica- 
tion of  the  flanches  on  the  wheels  on  one  side  of  railroad  carriages, 
and  of  the  treads  of  the  wheels  on  the  other  side,  to  turn  curvet 
upon  railways,  particularly  such  as  tuniing  the  comers  of  streets, 
wharves,  &c.,  in  cities  and  elsewhere,  operatbg  upon  the  principle 
herein  set  forth. 

JAMES  STIMPSON. 

"  Witnesses,  —  James  H.  Stimpson, 

Georoe  C.  Penniman." 

In  October,   1840,   Stimpson  brought  his  action  against  dw 
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West  Chester  Railroad  Company  for  a  yiolation  of  this  renewed 
patent,  and  laid  the  infringement  to  have  taken  place  in  1839. 

In  April,  1843,  the  case  came  on  for  trial. 

The  plaintiff  produced  his  patent,  and  gave  evidence  that  the  de- 
fendants had  used  upon  their  road  several  curves  of  this  descrip- 
tion. 

The  defendants  disputed  the  originality  of  the  invention  of  the  thing 
patented,  under  which  head  of  defence  much  evidence  was  given  ; 
and  also  contended  that  the  groove  was  not  claimed  in  the  first 
patent  of  1831,  and  therefore  was  not  included  in  the  renewed 

Eatent  of  1836.     The  evidence  of  Dr*  Jones  upon  this  last  head 
eing  referred  to  by  the  court  below,  it  is  proper  to  insert  ithat 
part  of  it. 

"  Interrogatory  fifth.  What  are  the  contents  of  the  specification 
of  the  alleged  improvement  of  August  23,  1831  ?  What  are 
your  means  of  knowing  what  were  their  contents  ?  If  you  know 
them,  are  they  dissimilar  or  similar  to  those  of  the  plaintiff's  speci- 
fication of  September  26,  1835,  a  copy  of  t^hich,  marked  A,  is 
hereto  annexed  f  If  dissimilar,  state  in  what  particulars,  and 
whether  they  are  as  to  matters  of  form  and  substance,  and  particu- 
larly describe  the  difference,  if  any.     Answer  fully." 

**  To  the  fifth  interrogatory,  I  answer,  that  the  plaintiff  exhibit- 
ed to  me  the  specification  in  question,  previously  to  his  filing  the 
same  in  the  Patent  Oflice  ;  as  he  likewise  did  at  the  same  time  the 
specification  of  a  patent  for  ^  forming  and  using  cast-iron  plates  or 
rails  for  railroad  carriage- wheels  to  run  upon,'  which  last  patent  is 
noticed  on  page  125,  vol.  9,  second  series,  of  the  Journal  of  the 
Franklin  Institute.  I  then  examined  them  cursorily,  and  express- 
ed an  opinion,  that  the  improvements  described  in  the  two  speci- 
fications might  have  been  embraced  in  one,  and  that  it  would  have 
been  better  to  have  pursued  that  course.  The  specification  of  the 
mode  of  turning  short  curves  appeared  to  me  incomplete  ;  an  es- 
sential feature  of  it  being  contained  in  that  for  *  forming  and  using 
cast-iron  plates,'  &c.  The  papers,  however,  remained  as  drawn  up 
by  Mr.  Stimpson's  legal  adviser,  and  when  the  patents  were  sub- 
sequently surrendered  in  1835,  it  was  thought  best  to  preserve  the 
division  into  two  ;  it  was  probably  in  fact  necessary  to  pursue  this 
course,  as  I  am  not  aware  of  any  precedent  for  uniting  two  patents 
into  one,  although  one  may  be  divided  into  two  or  more. 

"  Nearly  ten  years  have  elapsed  since  I  first  saw  the  specifica- 
tions upon  which  these  patents  were  first  issued,  and  nearly  six 
years  smce  I  last  read  them  ;  and  my  recollection  of  them  extends 
to  certain  prominent  points  only.  The  claim  under  the  patent  for 
turning  short  curves,  as  given  in  vol.  9,  p.  124,  of  my  Journal  is,  I 
have  no  doubt,  literally  correct.  There  has  been  an  omission  in 
the  printing  of  inverted  commas  ["]  after  the  word  *  turnabout,' 
&c.     In  this  specification  it  was  proposed  to  make  the  extreme 
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edges  of  the  flanches  flat,  and  of  greater  width  than  ordinary  ;  tbis^ 
however,  did  not  enter  into  the  claim,  and  it  b  not  probable  that  I 
should  have  recollected  the  fact,  had  it  not  been  noted  in  my  Jour- 
nal, or  called  up  hj  some  other  collateral  circumstance.  The  main 
defect,  in  my  judgment,  of  the  original  specification,  in  the  patent  for 
turning  short  curves,  was  the  omission  of  the  mention  of  the  groove 
in  the  inner  rail.  I  believe,  however,  that  it  was  alluded  to  in  this 
specification,  but  the  description  of  it  was  contained  principally,  if 
not  wholly,  in  the  specification  of  the  patent  for  ^  forming  and 
using  cast-iron  on  wrought  plates,'  &c.,  above  noticed ;  as  may  be 
inferred  from  a  reference  to  my  Journal,  vol.  9,  p.  125,  patent  39. 

^'  Cross  Inttrrogatorits.  1.  Did  you  or  did  you  not  prepare 
the  papers  of  the  plaintiflT  when  his  patent  for  short  curves  was  sur- 
rendered and  renewed  ?  What  was  the  object  of  such  surrender 
and  renewal  ?  Was  it  or  was  it  not  that  the  claim  of  running  over 
or  across  tracks  at  right  angles  might  not  continue  any  longer  to  be 
incorporated  in  the  same  patent  with  the  claim  for  short  curves,  as 
it  had  been  theretofore  ? 

"  To  the  first  cross  interrogatory,  I  answer,  that  I  did  prepare 
the  papers  of  the  plaintiflf  when  his  patent  for  turning  ^lort 
curves  was  surrendered  for  reissue  ;  that  the  object  of  such  surraii- 
der  and  renewal  was  to  limit  and  confine  it  to  the  tumbg  short 
curves  in  streets,  &c.,  by  leaving  out  certain  matters  in  it  respect- 
ing the  crossing  of  tracks  or  roads,  and  the  passing  over  turnabouts  ; 
and  to  define  the  subject-matter  of  the  patent  more  clearly,  without 
its  being  necessary  to  refer  to  that  simultaneously  obtained  for 
*  forming  and  using  cast  or  wrought-iron  plates,'  &c." 

The  bill  of  exceptions  taken  by  the  plaintiff  was  to  the  follow- 
ing part  of  the  charge  of  the  court  to  the  jury,  namely :  — 

"  Havmg  thus  presented  you  with  a  view  of  the  rules  and  prin- 
ciples of  the  common  law  applicable  to  the  renewal  of  patents,  as 
laid  down  by  the  Supreme  CJourt,  together  with  the  provisions  of 
the  different  acts  of  Congress  on  this  subject,  we  will  now  state  to 
you  what  is,  m  our  opinion,  their  legal  result. 

^^  To  authorize  the  surrender  of  an  old  patent  and  issue  of  a  new 
one,  consistently  with  the  provisions  of  the  original  patent  law  of 
1793,  and  the  decisions  of  the  Supreme  Court,  mdependently  of 
any  act  of  Congress  conferring  such  power,  there  are  these  requi- 
sites indispensable  to  the  power  arising.  (1.)  The  original  patent 
must  be  inoperative  or  invalid  for  the  causes  set  forth  in  the  act  of 
1832,  —  the  non-compliance  with  the  third  section  of  the  act  of 
1793,  for  the  want  of  a  proper  specification  of  the  thing  patented, 
through  inadvertence,  accident,  or  mbtake,  without  any  fraudident 
or  deceptive  intention.  This  being  the  only  case  embraced  in  the 
law  to  which  the  authority  conferred  applies.  (2.)  1,  The  defect 
in  the  specification,  which  makes  it  mcompetent  to  secure  the 
rights  of  the  patentee,  must  have  arisen  from  inadvertence,  acci- 


JANUARY   TERM,    1846.  88» 

Stinpaon  «.  West  Chegter  Hftilroad  Compaiij. 

dent,  or  mistake,  aad  2,  not  from  any  fraud  or  misconduct.  The 
reksae  of  the  patent  hj  the  appropriate  officer  is  presumptive 
evidence  that  the  requisites  of  the  law  have  been  complied  with, 
on  the  production  of  such  evidence  or  proof  otherwise  as  justified 
it ;  but  the  questbn  of  the  validity  of  the  new  patent  is  a  judicial 
one,  depending  on  the  fact  of  inadvertence  or  fraud,  as  you  shall 
find  it ;  and  the  opinion  of  the  court  on  matters  of  law  involved  in 
the  innuiry.  14  Peters,  458  ;  6  Peters,  243  ;  7  Peters,  321  ; 
Act  ot  1839  (5  Lit.  k  Brown's  ed.  353).  The  reason  why 
there  must  be  an  inquiry  into  both  the  inadvertence  and  fraud 
arises  from  the  settled  construction  of  the  act  of  1793,  that  where 
the  defect  is  not  owing  to  fraud,  the  defendant  is  entitled  to  a  ver- 
dict and  judgment  in  his  favor,  but  not  to  a  judgment  that  the 
patent  is  void  for  the  defect,  unless  he  shows  that  the  defect  was 
owing  to  fraud.  1  Bald.  ;  6  Peters,  246.  You  must  then  be 
satisfied,  affirmatively,  that  the  defect  of  the  patent  arose  from  the 
inadvertence  of  the  patentee,  and  negatively,  that  it  did  not  arise 
from  his  fraud  or  misconduct,  or,  in  the  words  of  the  acts  of  1 832 
and  1836,  ^  without  any  fraudulent  or  deceptive  intention.'  The 
finding  the  fact  of  inadvertence  may  negative  the  fact  of  fraud, 
but  in  this,  as  in  other  cases,  fraud  may  be  inferred  from  gross  in- 
advertence or  negligence,  such  as  may  be  the  indication  of  a  de- 
sign to  deceive  the  public.  The  defects  in  the  old  patent  must  be 
in  the  specification,  when  it  does  not  comply  with  the  requisites  of 
the  third  section  of  the  act  of  1793,  calling  for  a  correct  descrip- 
tion of  the  thing  patented  (6  Peters,  247);  a  new  one  may  be 
issued  on  compliance  with  those  requisites,  which  are  there  pre- 
scribed. But  the  new  patent  must  be  confined  to  the  thing  patent- 
ed by  the  old  one,  — the  thing  bvented  or  discovered,  —  ^  the  satne 
inoenHon^;  it  cannot  embrace  another  substantive  and  essential 
matter,  which  was  not  before  patented  ;  the  thing,  the  invention, 
must  be  the  same  in  both  patents  ;  the  only  object  in  the  renewal 
being  to  cure  a  defect  in  the  description,  not  to  supply  the  omission 
of  an  essential  part  of  the  invention  ;  the  new  patent  cannot  be 
broader  than  the  old  one.  If  the  thing  patented  is  the  same  in 
both  patents,  its  public  use  did  not,  under  tne  former  laws,  amount 
to  an  abandonment,  or  such  an  acquiescence  as  to  afi^ect  the  new 
patent  on  the  ground  of  delay  or  negligence  in  the  assertion  of  the 
right  of  the  patentee,  from  the  date  of  the  old  patent  to  its  re- 
issue. But  when  an  essential  part  is  omitted,  and  the  patentee 
suffers  it  to  rmnain  unpatented  till  it  has  come  into  public  use, 
before  the  new  patent  issues,  it  will  be  subject  to  the  same  rules 
which  apply  to  an  original  patent,  making  it  incompetent  to  pro- 
tect the  patentee  in  his  claim  to  such  part  in  virtue  of  the  patent 
reissued,  if  it  was  not  described  in  the  one  surrendered.  The 
thirteenth  section  of  the  act  of  1836  authorizes  a  new  improve- 
ment, invented  since  the  first  patent,  to  be  added  in  a  renewed 
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one  ;  no  law  gives  any  authority  to  add  an  improvement)  wUoh 
bad  been  invented  by- the  patentee  before  the  original  grant ;  for  it 
15  not  and  cannot  be  any  part  of  the  description  or  specification  of 
another  distinct  improvement.  A  patent  for  the  combination  of 
the  parts  of  an  old  machine  must  show  wherein  such  combina- 
tion exists  ;  what  parts  compose  it ;  how  they  are  combined  in 
their  action  ;  if  the  description  is  defective,  it  may  be  corrected 
by  a  new  one  ;  the  correction,  however,  must  not  extend  beyond 
the  combination  of  the  parts  first  specified,  as  the  introduction  of 
other  parts,  not  before  specified,  makes  an  entire  new  combination; 
consequently  the  thing  patented  becomes  essentially  difierent,  being 
not  the  same  invention,  but  a  new  one,  made  by  a  combination  of 
a  part  not  combined  before,  which  might  be  a  proper  subject  of  an 
original  patent,  yet  would  not  be  authorized  in  a  renewed  one. 

^^  These  are  the  tests  which  the  law  applies  to  the  description  of 
the  thing  patented,  in  order  to  ascertain  whether,  in  the  wcM-ds  of 
the  act  of  1832,  the  old  patent  was  '  invalid  or  inoperative '  by 
reason  that  the  conditions  of  the  former  law  not  having  been  com-' 
plied  with,  or,  in  the  language  of  the  Supreme  Court,  the  patent 
^  is  found  to  be  incompetent  to  secure  the  reward  which  the  law 
mtended  to  confer  on  the  patentee  for  his  invention.'  In  such 
case,  the  patent  may  be  surrendered  for  reissue,  in  order  to  cor- 
rect the  defects  which  invalidated  the  first,  but  the  law  expressly 
makes  the  new  patent  ^  in  all  respects  liable  to  the  same  matter 
of  objection  and  defence '  as  the  old  one,  and  imposes  cm  the 
patentee  the  obligation  ^  of  compliance  with  the  terms  and  condh* 
tions  prescribed  by  the  third  section  of  the  act  of  1793.'  This 
is  done  by  showing,  according  to  its  requisitions,  what  was  the  in* 
ventidn,  the  thing  patented,  by  a  designation  of  the  invention  prin- 
cipally, made  in  fuller,  clearer,  and  more  exact  terms  than  those 
used,  so  as  to  give  it  validity  and  effect,  and  secure  the  same  in- 
vention, which  is  the  only  legitimate  ofik^e  of  the  renewed  or  re- 
issued patent.  A  specification  consists  of  two  parts,  —  descrip- 
tion and  claim  :  the  descriptive  part  is  the  exphnation  of  the  im- 
provement in  all  the  particulars  required  by  the  law  ;  the  claim  or 
summary,  at  the  close  of  the  description  or  specification,  is  the 
declaration  of  the  patentee  of  what  he  claims  as  his  invention,  by 
which  he  is  bound,  so  dmt  he  can  claim  nothing  which  is  not  in- 
cluded in  the  summary,  and  could  disclaim  nothing  which  was  in- 
cluded in  it  till  the  passage  of  the  act  of  1837.  But  the  summary 
may  be  referred  to  the  description,  and  both  will  be  liberally  con- 
strued to  ascertain  what  was  claimed,  and  if  the  words  will  admit 
of  it,  both  parts  will  be  connected  in  order  to  carry  into  effect  the 
true  intention  of  the  patentee,  as  it  may  appear  on  a  judicial  in- 
spection of  the  whole  specification.  This  makes  it  a  question  of 
law  what  is  the  thing  patented,  depending  not  on  the  actual  or 
supposed  intention  of  the  patenteei  but  the  conclusion  of  the  law 
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on  the  laaguage  be  has  used  to  express  it ;  a  part  of  the  descrip- 
tion may  be  construed  as  a  claim,  and  carried  into  the  summary^ 
and  made  a  part  of  the  thing  patented,  the  effect  of  which  is  the 
sttne  as  if  it  was  included  in  the  summary  in  express  terms. 
Cooper  «.  Matheys,  C.  C.  MSS.  To  authorize  a  recovery  for 
the  YiolttioB  of  a  patent  right,  the  plaintiff  must  show  that  he  is 
the  inventef  of  erery  thing  he  claims  as  new,  that  it  is  embraced 
in  the  patent,  and  that  every  thing  so  claimed  and  patented  has 
been  infringed  by  the  defendant ;  thus,  where  the  patent  is  for  a 
particular  combination  of  the  parts  of  an  old  machine,  and  the  de- 
Imdant  has  not  used  the  whole  combination  as  specified  m  the 
description,  and  carried  into  the  sununary,  the  plaintiff  cannot  re- 
cover.    Prouty  et  al.  i^.  Ruggles,  16  Peters,  336." 

The  court  then  proceeded  to  state  the  substance  of  the  plain- 
tiff's declaration,  and  referred  to  the  patent  of  1835,  and  the  speci- 
fication thereto  attached,  in  order  to  ascertain  the  thing  patented 
liy  that  patent  which  was  stated  therefrom  ;  they  then  mquired 
whet  was  the  thing  patented  in  1831,  by  referring  to  the  evidence 
of  Thomas  P.  Jones,  contained  in  the  deposition  aforesaid,  in 
eonnection  with  the  Journal  of  the  Franklin  Institute  referred  to 
by  him.  The  court,  remarking  that  there  being  in  evidence  no 
copy  of  the  patent  of  1831,  any  drawing  or  specification  of  the 
diing  patented,  or  other  proof  of  the  contents  of  either  than  was 
contained  in  the  deposition  and  Journal  aforesaid,  then  gave  their 
opinion  to  the  jury,  that,  on  this  evidence,  the  use  of  grooves  was 
not  claimed,  and  was  no  part  of  the  thing  patented  in  1831  for 
turning  short  curves,  but  was  a  part  of  the  thing  patented  in  1835. 
That  It  was  an  essential  part  of  this  invention,  as  Jones  testifiedi 
and  without  which  all  die  witnesses  agreed  that  the  invention  was 
nseless  ;  as  without  the  groove  the  cars  would  run  off  the  road, 
and  that  the  patent  was  not  for  any  parts  of  the  machine  which 
were  new,  but  for  a  new  combination  of  the  old  parts.  It  was 
dien  submitted  to  the  jury,  whether,  on  the  evidence  aforesaid,  the 
omission  of  the  groove  m  the  patent  of  1831  arose  from  inadver<r 
tence,  and  if  it  was  done  contrary  to  the  advice  of  Jones,  and  in 
conformity  with  the  opinion  of  the  legal  adviser  of  the  plaintiff, 
and  whether,  without  the  groove,  the  description  of  the  thii^ 
patented  was  sufficient,  under  the  tbu*d  section  of  the  act  of  1793, 
which  was  read  and  commented  on  by  the  court,  who  then  pro- 
ceeded as  follows. 

^^  The  Secretary  of  State  is  a  ministerial  officer,  who  must  issue 
a  patent  if  the  requisites  are  performed.     6  Peters,  241.     The 

Juestion  of  inadvertence  or  mistake  is  a  judicial  one,  which  the 
Secretary  cannot  decide,  nor  those  judicial  questions  on  which  the 
iraKdity  of  the  patent  depends.  He  issues  the  patent  without  in- 
quiry.    The  ciMrrect  performance  of  all  the  preliminaries  to  the 
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validity  of  the  original  patent  are  always  examiimble  in  the  court 
where  the  fact  is  brought.     6  Peters,  242,  6,  47. 

^'  In  the  application  of  the  law  to  the  evidence  before  you,  the 
first  inquiry  is  into  the  state  of  facts  exbting  at  the  time  of  grant* 
ing  the  patent  of  1835  ;  did  thev  present  a  case  for  renewal,  under 
Uie  rules  of  law  on  which  we  have  given  you  our  instructicms  ? 
Whether  the  original  patent  was  invalid  or  inoperative  is  more  a 
question  of  law  than  fact,  to  be  ascertained  on  a  judicial  inspection 
of  the  patent,  specification,  drawmgs,  models,  and  the  evidence  of 
the  contents  ;  the  court  must  construe  all  written  evidence  ;  but  as 
depositions  are  considered  merely  as  oral  testimony,  a  jury  must 
decide  what  parts  are  proved  by  them.  The  court  mmt  take  as 
true  the  statements  of  witnesses  as  they  are  made,  and  lay  down 
the  law  on  the  assumption  of  their  credibility,  and  both  court  and 
Jury  must  take  an  agreed  or  admitted  uncontested  state  of  facts  to 
be  their  rule  of  action  ;  a  jury  may  deem  a  witness  unworthy  of 
credit,  or  not  believe  his  statement,  but  ought  to  do  neither  with- 
out good  cause.  Whether  the  defects  in  the  old  patent  arose  from 
inadvertence  or  otherwise  is  also  a  mixed  question  of  law  and 
fact,  —  of  law  so  far  as  depends  on  written,  and  of  fact  as  to 

Sarol  evidence  ;  on  this  subject  you  have  the  evidence  of  Dr. 
ones,  who  officially  examined  the  old  patent,  &c.,  and  made  out 
the  new,  and  we  are  mamly  left  to  ascertain  the  facts  in  relation  to 
both  patents  from  him.  In  laying  down  the  law  to  you,  we  assume 
his  verity  in  all  he  says,  and,  taking  his  statement  as  proof  of  the 
facts  there  existing,  our  opinion  is,  that,  connected  with  the  pnblica-* 
tion  in  the  Journal  of  the  Franklin  Institute,  in  1832,  when  the 
matter  was  fresh  in  his  recollection,  and  the  specification  in  the  new 
patent,  the  old  one  was  invalid  and  inoperative,  by  reason  of  non<» 
compliance  with  the  requisites  of  the  act  of  1793.  That  it  did  not 
embrace  the  groove,  which  was  essential  to  its  validity,  that  die 
new  patent  is  not  for  the  same  invention,  and  that  the  plaintifiT  has 
not  made  out  a  case  of  such  madvertence,  accident,  or  mistake  as 
justified  the  issue  of  the  new  patent,  inasmuch  as  it  appears  from 
the  patent  for  plates  on  railroads,  issued  at  the  same  time  with  the 
one  for  short  curves,  that  he  had  known  and  described  the  grooves. 

"It  is  for  you  to  say,  whether  you  will  take  this  evidence  as  we 
do  ;  if  you  discredit  it,  in  whole  or  in  part,  you  will  find  accord- 
ingly. 

"  Another  important  question  arises  in  this  case,  on  the  con- 
struction of  the  seventh  section  of  the  act  of  1839,  taken  in  con- 
nection with  former  laws,  which  is,  whether  the  plaintiff  can  sus- 
tain an  action  for  the  use  of  his  invention,  in  the  construction  of 
his  curves,  before  the  granting  of  the  patent  of  1835. 

"  This  section  provides,  —  *  That  every  person  or  corporation 
who 'has,  or  shall  have,  purchased  or  constructed  any  newly  in- 
vented machine,  manu&chire,  or  composition  of  matter,  prior  to 
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the  af^plicfttiaii  hy  the  imFeatar  or  discoverer  for  a  pateDt^  shall  be 
held  to  possess  the  right  to  use,  and  vend  to  others  to  be  used,  the 
specific  macUpe,  manufadure,  or  composition  so  made  or  pur- 
abased,  without  hability  therefor  to  the  ioventer,  or  any  other  pei** 
eoD  interested  in  such  inventioa  ;  and  no  patent  shall  be  held  to  be 
invaUd  by  reason  of  such  purchase,  sale,  or  use  prior  to  the  appli- 
cation for  a  patent  as  aforesaid,  except  on  proof  of  abandonment 
of  such  invention  to  the  public,  or  that  such  purchase,  sale,  or 
priv  use  has  been  for  more  than  two  years  prior  to  such  applica* 
tion  for  a  patent,' 

^^  Though  this  act  is  retrospective  in  its  effects  on  then  existing 
patents,  it  is  not  void  on  that  account ;  it  was  within  the  constitu- 
lional  power  of  Coi^ess  to  enact  it  as  a  rule  for  all  cases  to  whidi 
its  words  and  intentions  apply,  by  its  fair  and  legal  intequ'etation^ 
which  we  must  ascertain  by  looking  at  the  old  law  ;  the  mischief 
and  the  remedy,  which  must  be  traced  throi^h  the  decbk>ns  of  tht 
Supreme  Court ;  and  the  acts  of  Congress  on  the  same  subject. 

^^  In  1806,  an  act  was  granted  to  Oliver  Evans,  rraewing  his  pa* 
tent,  which  had  expired  by  its  own  limitation  ;  in  the  interval,  the 
defendant  had  constructed  a  machine  of  his  invention,  and  con* 
tiaued  to  use  it ;  after  the  new  patent  issued,  he  was  held  liable^ 
according  to  the  words  of  the  law,  for  such  subsequent  use,  but  the 
Supreme  Court  thus  express  their  opinion  of  the  case,  had  it  rested 
on  general  principles :  — *-  ^  The  legislature  might  have  proceeded 
alill  forther,  by  providing  a  shield  for  persons  standing  in  the  situa- 
tion of  these  defendants  ;  it  is  believed  that  the  reasonableness  of 
•ueh  a  provision  could  have  been  questioned  by  no  one,  &c.y 
&c.  The  argument,  founded  on  the  hardship  of  this  and  similar 
cases,  would  be  entitled  to  great  weight,  if  the  words  of  this  pro- 
viso  were  obscure  and  open  to  construction*'  Evans  «.  Jordan^ 
9  Cranch,  303." 

And  thereupon  the  counsel  for  the  plaintiff  did  then  and  ther# 
^^cept  to  the  aforesaid  charge  and  opinion  of  the  said  court. 

The  above  not  being  enough  of  the  charge  of  the  court  below 
to  the  jury,  the  counsel  for  the  plaintiff  in  error  applied  for  and  ob- 
tained a  writ  of  certiorari  to  brmg  up  additional  extracts. 

The  return  was  as  follows. 

On  searching  the  record  and  proceedings  of  the  Circuit  Court 
oi  the  United  States,  in  and  for  the  Eastern  District  of  Pennsyl- 
vania, in  the  third  circuit,  in  a  certain  cause  therein  lately  depending 
between  James  Stimpson,  {daintiff,  and  the  West  Chester  Railroad 
Company,  defendants,  we  find  the  following  omissbn  in  the  change 
of  the  judge  to  the  jury,  which,  in  obedience  to  the  annexed  writ 
of  certiorari^  is  hereby  certified,  to  wit :  -— 

^^  In  Morris  v.  Huntington,  Judge  Thompson  held,  that  after  a 
IMiteat  was  surrendered,  the  invention  would  be  open  to  public  use 
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Without  hazard,  so  far  as  depends  on  such  patent.  1  Fame,  356« 
In  Grant  v,  Raymond,  the  court  notice  the  case  of  the  i^e  of  the 
hivention  between  the  date  of  the  old  and  before  the  new  patent, 
but  remark,  that  that  defence  is  not  made  ;  and  the  Circuit  Court 
did  not  say  that  such  defence  wotild  not  be  successful ;  and  they 
add,  —  ^  The  defence,  when  true  m  fact,  may  be  suffici^t  in  law, 
fiotwithstandbg  the  validity  of  the  new  patent.'  6  Peters,  244 
The  court,  in  this  and  the  subsequent  case  of  Shaw  v.  Cooper, 
held,  that  the  new  patent  was  a  continuation  of  the  old,  but  gave 
no  opinion  on  the  question,  whether  damages  could  be  recovered 
for  the  intermediate  use  of  a  machine  constructed  after  the  first. 

^^  This  question  was,  however,  put  at  rest  by  the  last  clause  of  the 
act  of  1832,  which,  assuming  that  damages  could  not  be  recovered 
for  a  use  of  the  patented  mvention,  before  the  new  patent,  {mto* 
vides  :  —  ^  But  no  public  use  or  privilege  of  the  invention  so  pa* 
tented,  derived  from  or  after  the  grant  of  the  original  patent,  eimer 
under  any  special  license  of  the  inventer,  or  without  the  consent  of 
riie  patentee  that  there  shall  be  a  free  public  use  thereof,  shall  in  any 
manner  prejudice  his  right  of  recovery  for  any  use  or  violation  of 
his  invention,  after  the  grant  of  such  new  patent  as  aforesaid.'  The 
act  of  1836  is  still  more  explicit,  by  providing  for  the  right  of  re*' 
covering  damages  only  for  ^  causes  subsequently  accruing.' 

^^  It  thus  appears,  that  the  act  of  1839  goes  only  one  step  be* 
yond  those  ot  1832  and  1836,  and  is  a  dead  letter,  if  it  protects 
the  person  who  has  purchased,  constructed,  or  used  the  machine  m* 
vented  by  the  patentee  no  farther  than  from   damages  accruing 

Erior  to  the  new  patent,  for  the  same  protection  is  given  by  thosa 
iws, 
*'  To  have  any  effect,  it  must  be  held  to  be,  in  the  words  of  the 
Supreme  Court,  ^  a  shield,'  which  covers  the  party  from  all  liabiU 
ity,  and  by  so  construing  it,  the  act  of  1839  embodies  the  very  prin- 
ciple, and  none  other,  which,  in  Evans  v.  Jordan,  9  Cranch,  203, 
that  court  declared  to  be  one  which  they  believed  diat  no  one  couid 
question  its  reasonableness,  in  order  to  prevent  the  hardship  of  a  caso 
precisely  similar  in  principle  to  that  presented.  Such  construction  is 
the  more  reasonable,  when  it  is  considered  that  the  protection  is 
confined  to  the  specific  machine  used  before  the  patent,  and  cannot 
be  extended  to  protect  the  use  of  any  new  or  other  roachme,  or  con- 
strued to  invalidate  the  patent,  or  justify  the  subsequent  use  by  any 
other  persons  than  those  so  protected. 

^^  That  such  was  the  intention  of  Congress  in  relation  to  «a 
original  patent  cannot  be  doubted,  and  we  can  perceive  no  reason 
why  they  should  omit  the  very  case  on  which  the  Supreme  Court 
had  so  explicitly  declared  their  opinions,  if  the  words  of  the  act 
of  1808  would  have  permitted  them  to  apply  an  unquestionable 
principle.  The  act  ot  1839  not  only  does  not  exclude  its  applica- 
caticm,  but  authorizes  and  requires  it.     In  refinrring  to  the  appliea« 
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tbn  for  a  patent,  it  was  mdemly  iatanded  to  apply  it  to  the  patent 
on  which  the  patentee  soiight  to  reeover,  the  renewed  one,  on  which 
akme  his  right  rested,  for  the  law  cannot  be  presumed  to  be  intend* 
ed  to  a]H>l7  to  a  patent  which,  being  mvalid  or  inoperative,  as  a 
ground  oi  action,  had  been  surrendered,  cancelled,  and  cancelled 
by  the  act  of  the  patentee  himself,  and  was  thus  dirested  of  all  in* 
trinsic  efficiency  by  the  acts  of  1632  and  1836.  It  could  have  no 
effect  without  the  aid  of  the  new  mie,  and  it  would  be  absurd  to 
suppose  that  the  law  overlooked  the  applioation  for  the  only  effeo^ 
tive  patmit,  and  looked  only  to  that  whicb  derived  new  life  from  it ; 
besides,  the  act  of  1839  would  take  from  a  defendant  the  protec* 
tion  of  the  acts  of  1832  and  1836,  by  confining  its  operation  to  the 
M  patent,  for  damages  could  tb&a,  be  recoverable  (or  the  use  b^ 
tween  the  date  and  the  renewal,  —  a  conclusion  wholly  inadmissible 
on  a  scHind  construction  of  either  the  acts  in  question. 

^^  The  act  of  1832  expressly  declares  that  the  new  patent  shall  be 
Subject  in  all  respects  lo  the  same  matters  of  objection  and  defence 
as  the  original  one  ;  from  which  it  necessarily  follows,  that  if  the 
purchase  or  construction  of  a  machine,  before  die  application  for  ao 
original  patent,  would  protect  a  defendiant  from  all  liability  to  the  pa» 
tentee,  toe  same  def^ice  is  available  when  applied  to  the  new  one. 

'*'  This  view  of  the  act  of  1839  suffices  for  the  purposes  of  the 
present  case  ;  a  broader  one  has  been  taken  of  it,  in  all  its  bearings, 
m  another  district  in  this  circuit,  which  it  is  not  now  necewary  to 
examine  to  decide  the  point  now  under  consideration. 

^^  In  the  case  be&Nre  us,  it  clearly  appears  that  the  defendants 
ecmstructed  their  railroad  with  the  plaintiff's  curves  in  1834,  one 
year  or  more  before  the  plaintiff's  application  for  his  renewed  pa* 
teot ;  consequently,  they  may  continue  its  use  without  liability  to 
the  plaintiff." 

The  case  was  argued  by  Mr.  C.  J.  Ingtrsoll  and  Mr.  J.  R.  Ii^ 
f^TdoUj  for  the  plaintiff  in  error,  and  Mr.  Jtfibt,  for  the  defendants 
m  aror. 

The  brief  of  the  counsel  on  the  part  of  the  plaintiff  in  error  was 
as  foUowsii 

This  case  comes  up  for  argument  upon  a  bill  of  exceptions  taken 
by  the  plaintiff  to  the  charge  of  the  learned  judge  in  the  court  be- 
low, by  which,  in  effect,  the  jury  were  directed  to  find  for  the  de- 
fondants,  which  they  accordingly  did. 

The  plaintiff  took  a  patent,  the  23d  of  August,  1831,  for  an  in- 
vention or  improvement  in  the  application  of  the  flanches  of  the 
wbeek  on  one  side  of  railroad  carriages,  and  of  the  treads  of  the 
wheels  on  the  other  side,  to  turn  short  curves  upon  railroads. 

It  was  surrendered  in  consequence  of  a  defect  in  the  specifica- 
tkm,  and  a  new  patent  taken  by  hkn  the  26th  of  September,  1835. 
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^^  The  object  of  such  surreiider  and  renewal  (see  deposkion  of 
Dr.  Thonias  P.  Jones,  a  witness  for  the  defendant,  in  answer  to  tbe 
first  cross  interrogatory,  ante,  p.  384)  was  to  limit  and  confine  it  to 
tbe  turning  short  curves  in  streets,  &c.,  by  leaving  out  certain  matr 
lers  in  it  respecting  the  crossing  of  tracks  or  roads,  and  the  passing 
over  tijonabouts,  and  to  define  tbe  subject-matter  of  tbe  patent 
more  clearly,  without  its  being  necessary  to  refer  to  that  simultaner 
ously  obtained,  for  forming  and  using  cast  or  wrought-iron  plates^ 
Ac." 

The  action  was  brought  at  the  October  session,  1840.  The 
curves  used  by  the  defendants  were  said  to  have  been  constructed 
and  first  used  by  them  between  the  dates  of  the  first  and  second 
patents,  the  use  being  continued  by  them  since  the  date  of  the 
second  patent. 

The  learned  judge,'  after  considering  at  length  the  law  touching 
this  part  of  the  case,  said  to  the  jury  :  — 

^^  It  clearly  appears  that  the  defendants  constructed  their  rail* 
xoad  with  the  plaintiff's  curves  in  1834,  one  year  or  more  before 
the  plaintiff's  application  for  his  renewed  patent ;  consequentiy,  ihey 
may  continue  its  use  without  liability  to  the  plaintiff." 

In  Grant  «.  Ravmond,  6  Peters,  244,  the  defendant  made  it  a 
question,  whether  tne  patentee  who  took  an  amended  patent  could 
recover  damages  for  the  defendant's  use,  subsequent  to  the  amend* 
ment  of  the  patent,  of  machinery  which  had  been  constructed  prior 
to  the  amendment.  The  court  did  not  decide  tbe  point,  thinking 
it  did  not  come  directly  up  for  decision.  But  they  said  of  it,  — 
^^  This  objection  is  more  formidable  m  appearance  than  in  reality. 
It  is  not  probable  that  the  defect  in  the  specification  can  be  so  af>- 
parent  as  to  be  perceived  by  an^  but  those  who  examined  it  f(Nr 
the  purpose  of  pirating  the  invention." 

Grant  v.  Raymond  was  decided  early  in  1832. 

On  the  3d  of  July,  1832,  was  passed  (4  Lit.  &  Brown's 
ed.  559)  the  first  act  by  which  the  amendment  of  patents  for 
defective  specifications  was  statutorily  recognized.  The  third  sec* 
tion  of  the  act  contains  a  proviso,  that  the  new  patent  shall  be  open 
to  all  objections  which  existed  against  the  old  one,  by  virtue  of 
which,  if  the  phrase  stood  alone,  a  defendant,  in  this  case,  for  ex* 
ample,  might  say,  I  used  your  curves  before  1835,  —  before  the 
date  of  your  patent,  —  that  is,  between  the  new  patent  and  the.  old 
one,  and  as  a  use  by  the  public  prior  to  the  date  of  the  patent 
would  be  fatal  as  against  the  old  patent,  so  it  is  against  the  new. 

Now  to  meet  such  an  argument,  the  same  proviso  goes  on  to 
say,  that  no  use  of  the  patented  invention  between  the  dates  of 
the  first  and  second  patents,  excepting  under  a  surrender  of  tbe 
invention  to  public  use,  shall  prejudice  the  patentee's  right  to  : 
cover  damages  ^^  for  any  use  "  after  the  grant  of  the  new  patent* 

We  quote  at  length  the  proviso  of  tbe  third  section. 
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^^  Provided  however ^  That  such  new  patent  so  granted  shall,  m 
tin  respects,  be  liable  to  the  same  matters  of  dbjection  and  defence 
as  any  original  patent  granted  under  the  said  first-mentioned  act. 

^^  But  no  public  use  or  privilege  of  the  invention  so  patented, 
derived  from  or  after  the  grant  of  the  original,  either  under  waf 
special  license  of  the  invafiter,  or  without  the  consent  of  the  paten^ 
tee  that  there  shall  be  a  free  public  use  thereof,  shall,  in  any  man- 
ner, prejudice  his  right  of  recovery  for  any  use  or  violation  of  his 
invention  after  the  erant  of  such  new  natent  as  aforesaid." 

It  is  submitted,  that,  by  the  terms  of  this  statute,  to  use,  after  the 
date  of  the  second  patent,  the  patented  machinery,  even  though  the 
specific  machine  used  had  been  constructed  and  used  between  the 
<fartes  of  the  first  and  second  patents,  is  expressly  denied  to  the 
public. 

On  the  faith  of  thb  statute  of  the  3d  July,  1832,  the  plaintiff,  in 
September,  1835,  surrendered  the  patent  granted  him  the  23d 
August,  1831,  and  took  an  amended  one. 

Has  any  act  of  Congress  changed  the  law  in  this  particular  since 
1832  > 

As  any  such  law,  so  far  as  regards  this  plaintiff,  would  be  retro* 
active,  it  ought  to  be  clearly  expressed. 

On  the  6  th  of  July,  1836,  was  passed  the  new  patent  act,  by  which 
tfie  whole  system  was  recast,  but  the  thirteenth  section,  which  re- 
lates to  amended  patents,  says  in  broad  terms  :  — 

*^  And  the  patent  so  reissued,  together  with  the  corrected  de- 
scription and  specification,  shall  have  the  same  effect  and  operation 
in  law,  on  the  trial  of  all  actions  hereafter  commenced,  for  causes 
subsequently  accruing,  as  though  the  same  had  been  originally 
filed  in  such  corrected  form  before  the  issuing  of  the  original 
patent." 

It  is  submitted  that  the  words,  ^^  for  causes  subsequently  ac- 
cruing," are  not  to  be  strained  from  their  natural  construction,  in 
order  to  be  made  to  retroact  against  the  rights  already  vested  under 
the  protection  of  a  statute  ;  and  that  the  cause  of  action  against 
these  defendants,  as  far  as  concerns  their  use  of  the  patented  in- 
vention since  the  26th  of  September,  1835,  is  a  cause  subsequently 
accruing,  within  the  just  and  obvious  meaning  of  the  act. 

In  1837,  the  3d  of  March,  was  passed  an  amendment  to  die 
law  of  1836. 

The  plaintiff  submits  that  the  seventh  and  ninth  sections  of  the 
act  of  1837  bear  on  his  case,  by  analogy.  They  permit  a  paten- 
tee who  has  patented  too  much,  and  more  than  he  invented,  to 
make  disclaimer  of  the  excess,  with  the  same  effect,  as  regards  the 
validity  of  the  patent,  as  if  his  disclaimer  were  part  of  his  original 
specification.  That  is  to  say,  the  patentee  shall  recover  as  if  his 
patent  had  been  originally  right  instead  of  wrong ;  and  no  excep- 
tion is  made  in  favor  of  parties  who,  like  the  defendsmts  here,  use, 
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tfter  disclaimer,  one  of  the  patented  things,  which  thejr  had  oon- 
•tnicted  and  begun  to  use  while  the  patent  was  too  broad ;  Ae 
legislature  being  influenced,  perhaps,  by  the  suggestion  of  this  cotnt 
in  Grant  i^.  Raymond,  that  that  party  is  not  entitled  to  much  farar, 
who  scans  a  specification  in  order  to  pirate  it. 

On  the  3d  of  March,  1839,  the  latest  amendment  of  the  padeot 
laws  was  passed. 

The  seventh  section  of  this  act  is  cited  by  the  learned  judge, 
who  asks,  what  this  section  means,  if  it  do  not  mean  that  the  use  of 
8  patented  machine  shall  be  free  to  a  defendant  after  the  patent,  if 
be  constructed  it  before.     It  reads  thus  :  — 

^^  Sect.  7.  And  be  it  further  enacted j  That  every  person  or  cor* 
poration  who  has,  or  shall  have,  purchased  or  constructed  any  newly 
mvented  machine,  manufacture,  or  composition  of  matter,  prior  to 
the  application  by  the  inventor- or  discoverer  for  a  patent,  shall  be 
held  to  possess  the  right  to  use,  and  to  vend  to  others  to  be  used, 
the  specific  machine,  manufacture,  or  composition  of  matter  90 
made  or  purchased,  without  liability  therefor  to  the  inventer,  or  any 
other  person  interested  in  such  invention  ;  and  no  patent  shall  be 
held  to  be  invalid  by  reason  of  such  purchase,  sale,  or  use,  prior  to 
the  application  for  a  patent  as  aforesaid,  except  on  proof  of  ab«B- 
donment  of  such  invention  to  the  public,  or  that  such  purchase, 
sale,  or  prior  use  has  been  for  more  than  two  years  prior  to  such 
application  for  a  patent.'' 

It  b  admitted,  in  answer  to  the  learned  judge,  that  the  seveoth 
section  of  the  act  of  1839  was  intended  to  protect  def^mdants,  ceo- 
structers  of  machinery  prior  to  the  patent,  in  the  use  of  such  macliiii* 
ery  after  the  grant  to  the  patentee.  This  section,  which  has  no 
reference  to  renewed  or  amended,  more  than  to  all  other,  patents,  is 
believed  to  provide  for  a  case,  till  1839  unprovided  for  ;  namely, 
the  case  in  general,  whether  it  arise  under  an  original  patent,  or 
under  one  which  has  been  amended,  or  which  has  been  modified  by 
disclaimer  of  the  use  by  a  defendant,  after  the  issuing  of  the  letters, 
of  a  machine  such  as  they  patent,  but  which  specific  machine  was 
purchased  or  constructed  before  their  date.  But  it  is  respectfully 
submitted,  that  this  prior  use  meant  a  use  prior  to  the  first  or  orig- 
inal application  of  the  inventer  for  his  patent,  and  that  the  legisla- 
ture had  not  in  their  contemplation  the  second  application  of  the 
inventer,  when  they  used  the  words  ^^  prior  to  the  applicadoo  of 
the  inventer  or  discoverer  for  a  patent."  The  last  clause  of  the 
section  has  obvious  reference  to  the  ori^nal  application  alone, 
when  it  is  declared  that  ^'  such  purchase,  sale,  or  use,  prior  to  the 
application  for  a  patent,"  shall  not  (except  under  certain  ctrcom* 
stances)  make  the  patent  invalid  ;  for  it  was  clear  already,  and 
quite  independently  of  this  statute,  that  no  renewed  or  amended 
patent  could  be  worth  paying  for,  if  the  use  of  the  patented  machin- 
ery by  third  persons,  prior  to  the  renewal,  could  make  it  invalid* 
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Grant  v,  Raymond,  however,  furnishes  the  best  answer  to  the 
learned  judge's  position,  that  the  plamtiff 's  patent  is  liable  to  be 
damaged  by  what  has  taken  place  since  the  date  of  the  origmal  let* 
teis.     At  page  244  (6  Peters),  the  court  says  :  — 

^^  It  has  also  been  argued,  that  the  new  patent  must  issue  on  the 
new  Specification,  and  on  the  application  which  accompanies  it* 
Consequently,  it  will  not  be  true  that  the  machine  was.  '  not  known 
or  used  before  the  application.'  But  the  new  patent,  and  the  pro- 
ceedings on  which  it  issues,  have  relation  to  the  original  transaction. 
The  time  of  the  privilege  still  runs  frcxn  the  date  of  the  ordinal 
patent.  The  application  may  be  considered  as  appended  to  the 
original  applicaticm." 

The  pJaintifT  in  error  contends,  that  a  true  interpretation  of  the 
letter  of  these  several  acts,  and  a  due  regard  to  the  spirit  of  ail 
recent  l^slation  on  the  subject  of  patent-rights,  which  has  been 
kind  and  liberal  towards  patentees,  enfcurce  die  conclusion,  that  it 
was  meant,  when  the  new  patent  was  granted,  to  give  to  the  new, 
in  all  particulars,  the  charter  of  the  old,  unless  when  restnuned  by 
express  words  to  narrower  limits.  And  further,  that  while,  for 
obvious  reasons,  the  acts  deny  to  the  patentee  a  right  to  recover 
damages,  under  the  new  patent,  for  a  use  of  the  invendon  of  earlier 
date  than  the  patent  itself  (which  denial  is  in  terms),  no  express 
words  of  the  statutes,  or  fair  or  necessary  implication  from  them,  ot 
leaning,  can  be  found,  in  the  whole  course  of  the  legblation  since 
16S2,  to  warrant  the  conclusion  that  the  new  patent  does  not  ccmfer 
upon  tlie  grantee  an  entire  monopoly  of  the  m^  of  his  invention^ 
firom  the  date  of  the  second  letters  to  the  expiration  of  the  iburteen 
years  from  the  date  of  the  first. 

The  plamtiff  in  error  therefore  assigns  for  error  the  learned 
judge's  instructions  to  the  jury,  recognizing  the  defendants'  right 
to  use  the  patented  invention,  after  the  date  of  the  second  patent, 
provided  they  had  commenced  its  use  prior  to  that  date,  and  con*' 
tinued  after  tliat  date  to  use  only  the  specific  machine  at  first  used. 

The  learned  judge  also  charged  the  whole  case  to  be  against  the 
plaintiff  upon  another  question,  namely,  that  of  the  description  of 
the  ^^  groove,"  in  the  original  patent. 

The  judge  was  of  opinion  that  the  groove  was  not  in  the  first 
patent,  and  was  in  the  second  ;  and  therefore  that  the  second  was 
broader  than  the  first,  and  not  confined  to  the  thmg  there  patented, 
and  thus  was  defective  as  an  amended  p^ent.  The  plaintiff's 
patent  being,  as  he  supposed,  established  fully,  by  judicial  sanction 
of  the  highest  sort,  in  his  contest  with  the  Trenton  Railroad  Com« 
jMmy,  reported  in  14  Peters,  448,  had  not  even  brought  with  him^ 
when  he  came  to  try  his  cause  in  Philadelphia,  the  oridnal  letters 
patent,  and  the  drawings  which  accompanied  them.  Nor  was  any 
notice  given  him  by  the  defendant  to  produce  them. 

The  result  of  his  suit  against  the  Baltimore  and  Susquehanna 
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Railroad  Con^iaiiy,  tried  in  the  Maryknd  District,  in  April  term, 
1843,  when  both  the  original  fwtent  and  the  drawing?  were  produced 
B  court,  proved  to  be  quite  ill  founded  the  attempt  of  the  defend- 
ants, in  tl^  present  case,  to  criticise  his  second  patent  as  actuallf 
varying  from  the  first,  by  the  addition  of  this  new  matter,  the 
groove. 

He  is  aware,  however,  that  he  must  sustain  his  case  as  it  appears 
by  this  record,  and  he  proceeds  to  do  so. 

The  whole  invendon  of  the  plaintiff  consisted  of  a  new  method 
of  attaining  conical  action  in  turning  short  curves  on  railroads. 
And  the  groove  had  no  more  to  do  with  it  than  thb :  —  that  whea 
to  attain  this  action  the  outer  wheel  was  mounted  upon  its  flanch, 
the  eroove,  by  receiving  the  inner  wheel,  prevented  the  car  from 
slipping  off  the  track  —  a  very  material  consideradon,  it  is  true — in 
turning  the  comer  ;  and  so  was  the  car,  or  the  steam-engine  that 
drew  the  car ;  but  neither  of  them  had  any  thing  to  do  with  the 
plamtiff 's  method  of  producbg  conical  action.     Without  a  groove. 

CM  as  without  steam,  a  horse,  or  other  power,  the  comer  could  not 
turned ;  and  therefore,  in  describmg  the  plaintiff's  invendon, 
both  this  power  and  the  groove  must  needs  be  referred  to ;  but  it 
is  respectfiilly  denied,  that  more  than  the  merest  allusion  to  eitha 
is  necessary,  neither  of  them  being  any  part  of  the  mvention,  nor 
so  occult  as  to  demand,  for  even  the  most  unenlightened  obsexver, 
more  than  a  mere  allusion  to  it. 

Now  it  was  in  proof  firom  the  witness  called  by  the  defendant  to 
testify  to  the  cont^ts  of  the  original  specification,  Uiat  it  alluded  to 
the  groove. 

^^  I  believe,  however,  that  it  (the  groove)  was  alluded  to  in  thb 
specificadon."  —  Evidence  of  Dr.  Jones. 

This  allusion  to  the  groove,  in  the  first  patent,  the  learned  ju4ge 
rules,  in  his  charge,  to  be  bsufficient,  and  in  the  paragraph  oiUe,  pp. 
387,  388,  after  so  holding,  he  goes  on  to  declare,  that  the  groove 
should  have  been  '^  claimed."  It  may  be  mentioned  that  it  is  not 
claimed  in  the  new  patent,  nor  even  alluded  to  in  the  summaiy  of 
the  specification  ;  so  collateral  is  it  to  the  invention. 

The  plaindff  in  error  further  assigns  for  error,  in  this  portion  of 
the  charge  touching  the  groove,  the  Teamed  judge's  decision  against 
the  plaintiff's  right  to  claum  under  his  patent,  because  of  his  aueged 
omission  in  regard  to  the  groove ;  and  particularly  to  the  judge^s 
saying,  that,  assumbg  the  truth  of  Dr.  Jones's  deposiuon,  the 
opinion  of  the  court  was,  that  the  old  patent  was  ^'  invalid  and 
inoperadve,  by  reason  of  noncompliance  with  the  requisition  of  the 
act  of  1793.  That  it  did  not  embrace  the  groove,  which 
essenual  to  its  validi^ ;  that  the  new  patent  is  not  for  the 
invention." 

Also,  the  learned  judge's  taking  irom  the  jury  the  question,  which 
came  fairly  up  as  a  question  of  fact,  namely,  whether  this  mention 
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0f,  or  allusion  to,  the  groove  was  or  was  not  Coo  sli^  a  description 
ct  that  part  of  the  combination  to  enable  one  skilled  as  an  engineer 
to  make  a  curve,  or  to  stand  for  a  compliance,  l^  the  patentee,  widi 
the  requisition  <^  the  statute  touching  the  jnoper  description  of  the 
invention. 

Abo,  the  learned  judge's  deciding  it  to  be  a  matter  of  law,  and 
not  of  fact  for  the  iury,  what  the  thing  patented  in  1831  was,  when 
the  evidence  of  what  it  was  lay  not  in  a  writ^n  paper,  which  the 
judge  could  read  and  construe,  but  in  parol  evidence,  and  explana* 
tions  per  t€$te$. 

Also,  the  learned  judge's  not  giving  the  due  legal  effect  to  the 
secretary's  seal  and  letters  patent,  as  prima  facte  evidence  that  the 
second  patent  legitimately  succeeded  to  the  first,  and  to  his  assuming, 
oa  the  contrary,  that  it  was  incumbent  on  the  plaintiff,  and  not  on 
the  defendant  (who  assailed  it),  to  show  what  the  first  patent  con* 
tained,.  and  what  its  character  and  defects  were,  and  in  die  absence 
of  the  patent,  and  of  any  nodce  or  call  for  it  by  the  defendant,  and 
in  the  absence  of  any  satisfactory  account  of  its  contents  to  the 
learned  judge,  makmg  the  plaintiff,  and  not  the  defendant,  respon- 
sible for  the  imperfectness  of  the  proofs  regarding  the  same. 

The  judge  left  nothing  to  the  jury,  as  distincdy  appears  m  las 
summing  up,  in  regard  to  the  groove  {anity  p.  388),  but  the  question 
whether  Dr.  Jones's  testimony  was  to  be  believed  or  not.  If  be* 
lieved,  he  told  the  jury  th^y  must  find  for  the  defendants,  the  old 
patent  being  defective,  in  not  embracing  the  groove,  and  the  new 
patent,  which  he  said  did  embrace  it,  being  thesefore  for  a  different 
invention  altogether. 

The  plaintiff  in  error  also  assigns  it  for  error,  that  the  learned 
judge  nded  ^'  mistake,"  in  the  statute  about  amending  patents,  to 
mean  inadvertence  or  accident  only,  and  excluded  cases  of  honest 
mistakes  of  judgment. 

Mr.  MiUsy  for  the  defendants  in  error,  filed  the  foUowing  brief. 

Mstraet  of  Case. 

1.  This  is  a  writ  of  error  to  the  Circuit  Court  for  the  Eastern 
District  of  Pennsylvania.  The  plaintiff  in  the  Circuit  Court  is  the 
plaintiff  m  error  in  this  court.  The  verdict  in  the  Circuit  Court 
was  for  the  defendants. 

2.  The  action  was  brought  to  recover  damages  for  an  alleged  in- 
fringement by  the  defendants  of  an  exclusive  ri^t,  alleged  to  belong 
to  the  plaintiff,  to  make,  use,  construct,  and  vend  an  improvement 
^^  in  the  mode  of  turning  short  curves  on  railroads,"  of  which  he 
claimed  to  be  the  original  inventer,  and  alleged  to  have  been  secured 
to  him  by  letters  patent  of  the  United  States,  according  to  the  acts 
of  Congress. 

The  plaintiff  chumed  under  letters  patent,  dated  September  SOdi^ 
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1835,  which  recited  that  letters  for  the  same  improvement  were 
granted  to  him  on  August  23d,  1831,  but  which  were  ^^  hereby 
cancelled  on  account  of  a  defective  specificaticm." 

3.  The  plaintiff  declared  on  the  letters  patent  of  September 
26th,  1835,  in  four  counts  (only  varjring  in  the  allegaticHi  of  differ- 
ent modes  of  bfringement,  namely,  ma^ng,  ccmstmcting,  selling, 
and  using),  all  setting  forth  that  ^^  the  said  letters  patent  (that  is,  of 
August  23d,  1831)  were  cancelled  m  due  form  of  hw,  on  account 
of  a  defective  specification." 

4.  The  defendants  pleaded  not  guilty,  gave  due  notice  to  the  plam- 
tiff,  under  the  acts  of  Congress,  of  a  defence  based  upon  the  want 
of  originality  of  invention  of  the  thing  patented  on  the  part  of  the 
pkhitiff,  under  the  several  patents  of  1831  and  1835,  said  notice 
including  the  prior  use  and  knowledge  of  other  persons,  and  of  prior 
printed  and  published  descriptions  of  the  same,  &c.,  and  under  such 
jriea  and  notice  gave  evidence  to  the  jurv. 

The  original  letters  of  the  23d  of  August,  1831,  were  not  in 
evidence,  they  having  been  destroyed  in  the  confl^ration  of  the 
patent-office  in  December,  1836,  nor  was  there  any  copy  of  diem 
given  in  evidence. 

Their  loss  or  destruction  having  been  proved,  secondary  evi- 
dence was  given  of  their  contents.  (Journal  Franklin  Institute, 
vol.  9,  p.  124,  No.  37  ;  and  by  deposition  of  Dr.  Thomas  P. 
Jones.) 

The  claim,  by  this  evidence,  under  the  patent  of  1831,  was  "  to 
the  application  of  the  flanches  of  railroad  carriage-wheeb  to  turn 
short  curvatures  upon  railroads  or  tracks,  particularly  turning  the 
oomers  of  streets,  wharves,  crossing  of  tracks  or  roads,  and  pass- 
ing over  turnabouts,"  &c.  No  mention  was  made  therein  oi  the 
use  of  a  groove  upon  the  inner  circle  for  the  flanch  to  run  in,  so  as 
to  enable  the  wheel  on  the  inner  circle  to  run  on  its  tread,  without 
vdiich  there  was  evidence  tending  to  show  that  the  whole  alleged 
invention  was  useless. 

The  claim  under  the  patent  of  1835  was  to  ^^  the  application  of 
the  flanches  of  the  wheels  on  one  side  of  railroad  carriages,  and  of 
die  treads  of  the  wheels  on  the  other  side,  to  turn  curves  upon  rail- 
ways," &c.,  "operating  upon  the  principles  herein  set  forth."  The 
specification  referred  to  in  this  summary  describes  the  use  of  the 
mnch  running  on  the  surface  of  the  outer  rail,  and  of  the  tread 
running  on  the  inner  rail,  which  is  formed  with  a  groove  to  receive 
the  flimch  of  the  wheel  on  the  inner  rail,  as  the  essential  parts, 
which,  combined  together,  form  the  improvement. 

5.  Upon  the  trial,  several  questions  of  law  and  of  fact  arose. 
Hb  honor,  Mr.  Justice  Baldwin,  charged  the  jury  upon  the  law, 
and  1^  the  facts  falling  within  the  scope  of  the  principles  of  the 
law,  as  laid  down  by  hun,  to  the  determmadon  of  the  jmy. 
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Points  of  Law  arising  under  the  Charge  contended  for  by  De- 
fendants. 

The  tUrd  sectim  of  the  act  of  2l8t  Felmiary,  1793,  in  sub* 
slsnoe,  provides  tbat  the  applicant  for  a  patent  shall  gire  a  descrip- 
tion, in  full,  clear,  and  exact  terms,  of  the  thing  invemed,  and  its 
modes  of  application. 

Bf  the  sixth  section  of  the  same  act,  a  defendant  in  a  suit 
brought  on  letters  patent  mav  show  that  Uie  description  (that  is, 
spe^calion^  does  not  contam  the  whole  truth  relaQre  to  lus  dis- 
covery, or  tW  it  contains  more  than  is  necessarj  to  produce  the 
desired  efiect,  which  concealment  or  addition  shall  fully  appear  to 
have  been  made  for  the  purpose  of  deceiving  the  public,  or  uiat  the 
thing  secured  by  patent  was  not  originally  discovered  by  the 
patentee,  &c. 

The  third  section  of  the  act  of  July  3,  1832,  provides,  m  sub- 
stance, that  if  any  patent  shall  be  invalid  or  inoperative  by  reason 
of  noncompliance  with  the  terms  of  the  third  section  of  the  act  of 
1793,  by  ^^inadvertodce,  accident,  or  mistake,"  and  ^^  without  any 
fraudulent  or  deceptive  btention,"  it  may  be  lawful  for  the  Secretap 
ry  of  State,  on  surrender  of  the  original  patent,  to  grant  a  new 
patent,  on  compliance  with  the  conditions  oi  the  third  section  of  the 
act  of  1793,  for  the  residue  of  the  term  unexpired. 

The  thirteenth  and  fifteenth  sections  of  the  act  of  4th  July, 
1836,  vriiich  supplied  the  former  laws  enacted  on  the  subject,  con- 
tain in  substance  the  same  provisions  as  to  the  inoperation  of  a 
patent  by  reason  of  the  defective  description,  and  allowing  a  star- 
render  and  regrant,  where  the  defect  arose  bom  ^^  inadvertency, 
accident,  or  mistake,  and  without  any  firaudulent  or  deceptive  in- 
tention." 

The  seventh  section  of  the  act  of  March  3,  1839,  provides, 
*^  that  every  person  or  corporation  who  has,  or  shall  have,  pur* 
chased  or  constructed  any  newly  invented  machine,  &c.,  prior  to 
the  application  by  the  inventer,  &c.,  for  a  patent,"  may  use  and 
vend  it  at  all  times,  without  liability  to  the  inventer  or  any  p^- 
son,  &c. 

Under  these  acts,  the  following  points  are  submitted  to  have 
been  judicially  decided. 

1.  That  where  a  patentee,  under  the  act  of  February  21st,  1793, 
has  not  conned  with  the  terms  of  its  third  section,  even  throi^ 
inadvertence,  accidtent,  or  mistake,  the  plaintiff  cannot  recover  tor 
an  infringement  pricnr  to  a  surrend^  and  new  grant.  Grant  t^.  Ray- 
mond, 6  Peters,  244  ;  Shaw  «.  Cooper,  7  Peters,  320  ;  Whitney 
V.  Emmett,  1  Bald.  303. 

2.  That  if  the  patentee  under  the  act  of  1793  has  not  complied 
with  the  terms  of  its  thurd  section,  through  fraudulent  and  deceptive 
intention,  by  concealment  of  or  addition  to  his  real  discovery,  his 
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patent,  hy  the  sixth  sectioo,  is  absolute^  yoid.     Grant  v,  Bmj* 
*wondy  8  Peters,  246,  247  ;  Whitney  v.  Emmett,  1  Bald.  303. 

3.  (1.)  That  a  surrender  under  the  act  of  1832  and  a  new 
gram  are  only  sustainable  where  the  defect  m  the  desciiptioo  of  te 
fost  patent  was  the  result  of  inadrertence,  accident,  or  mistaktt* 
Grant  v.  RaynxHid,  6  Peters,  246,  247.  (2.)  Thitt  a  new  grant,  on 
such  a  surrender,  b  not  sustainable,  but  is  afaeohitely  void,  if  it  iqp- 
pear  that  the  defect  in  thd  description  of  the  first  patent,  whether  of 
ecmcealment  or  addition,  was  the  result  of  a  firauduient  and  deceptire 
intention  on  the  part  of  the  patentee.  (3.)  That  if  a  patentee 
fmidered  his  first  patent,  and,  under  pretence  of  an  inadrerteDce, 
Cident,  or  nustake  in  its  description,  obtained  a  new  patent,  addiag 
thereto  a  new  material  or  element  of  which  he  was  not  the  origintl 
ioTenter,  and  which  is  necessary  to  make  the  thing  patented  u^fiiU 
thus  in  the  second  patent  specifying  another  combination,  conadtut- 
ing  a  mode  or  machine  substantidly  difierent  firom  that  described 
and  claimed  in  the  first,  it  is  fiaud  in  the  patentee,  and  the  patent  m 
void.  Grant  v.  Raymond,  6  Peters,  318, 244  ;  Phikdelj^ia  Rail* 
road  «.  Stimpscm,  14  Peters,  462  ;  Shaw  v.  Cooper,  7  Peters,  292* 

JfoU.  The  act  of  1832  (July  3d),  authorizing  a  surrender  and 
regrant,  shortly  followed  the  decbi<Hi  in  Grant  e.  Raymond,  6  Pe- 
ters (January  term,  1832),  and  by  express  enactment  provided 
for  that  which  had  before  be^  allowed  by  practice  and  judicial  con- 
struction  only. 

4.  That  an  original  patent,  as  well  as  that  granted  on  a  surrender 
of  the  first  under  these  acts,  are  Tfrima  faeie  evidence  mily  of  the 
novelty  and  utility  of  the  alleged  mvention,  and  of  the  compltttRe 
by  the  patentee  with  the  terms  of  the  several  acts  of  CongreaB 
entitling  him  to  a  patent ;  but  their  validity  is  examinable  in  a 
judicial  proceeding  upon  any  such  patent,  part  of  the  inquiry  being 
within  the  province  of  the  court  where  the  construction  of  written 
documents  is  to  be  made,  and  part  being  for  the  determination  of 
the  jury  where  questions  of  fact  are  involved.  Grant  v.  Ray« 
mond,  6  Peters,  218  ;  Shaw  v.  Cooper,  7  Peters,  292  ;  Phihdel-* 
phia  Railroad  v*  Stimpson,  14  Peters,  448  ;  Prooty  «.  Ruggles, 
16  Peters,  336. 

5.  If  a  patentee's  first  patent  be  inoperative  for  want  of  a  full 
and  exact  description,  and  he  stands  by  for  a  long  and  unreasonable 
period  of  time,  without  surrendering  and  remedying  the  defect  by 
nimishmg  such  a  description,  and  obtaiiang  a  regrant,  and  in  tn 
nean  timjB  permits  (^ers  to  use  what  he  subsequently  claims  to  be 
his  invention,  with  a  knowledge  of  such  use  without  objection  or 
asserting  his  right,  this  is  evidence  from  which  a  jury  may  infer  his 
acquiescence  and  abandonment  to  the  public  as  a  matter  of  fact. 
Shaw  t.  Cooper,  7  Peters,  320  -  322. 

6.  Under  ttie  act  of  1839,  if  the  defendants  purchased  oc  couh 
structed  this  mode  of  turning  curves,  before  the  applicati<»  for  tin 
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pctent  of  ldS5,  and  diis  GtHidbination  or  mode  described  in  thtt 
patent  was  newly  invented  by  the  pat^itee,  the  pkintifF  cannot  r»- 
eoTer,  DOtwithBtanding  the  act  of  1839  was  subsequent  to  the  dates 
of  such  purchase  or  construction,  and  the  patent  of  1835.  Shaw 
9.  Cooper,  7  Peters,  320*  322  ;  McClurg  v.  Kingsland,  1  How- 
ard, 204  ;  Evans  v.  Jordan,  9  Cranch,  201. 

•Yote  1.  This  statute  was  intended  to  provide  expressly  and  in 
terms  (designating  a  specific  point  of  time)  for  all  that  class  of 
cases  of  implied  acqinescence  and  waiver  in  favor  of  the  public 
resulting  from  the  negligence  of  the  patentee,  by  which  judicial 
construction  held  that  we  patentee  bad  no  claim  against  per- 
sons using  or  constructing  the  alleged  invention  under  such  circimr- 
stances. 

Mhte  2.  This  action  was  brought  in  the  Circuit  Court  after 
the  passage  of  the  act  of  1839,  to  wit,  at  the  October  session,  1840. 

The  charge  of  the  court  left  all  the  facts  falling  whhin  the 
scope  of  the  legal  principles  therein  stated  to  the  determtnation  of 
the  jury. 

1.  '^  The  question  of  the  validity  of  the  new  patent  is  a  judicial 
one,  depending  on  the  fact  of  inadvertence  or  fraud,  as  you  shall  find 
it."  '^  You  must  then  be  satisfied  afiirmadvely,"  &c.  ^^  The  find* 
ing  of  the  fiict  of  inadvertence  may  negative  the  fact  of  firand,"  &o. 

2.  ^^  It  was  then  submitted  to  the  jurv,  whether,  on  the  evidence 
aforesaid,  the  omission  in  the  patent  of  1S31  arose  from  inadver- 
tence," &c. 

3.  '^  Depositions  are  considered  merely  as  oral  testimony ;  a  jury 
miBt  decide  what  facts  are  proved  by  them, a  mixed  ques- 
tion of  law  and  fact ;  of  law  so  far  as  depends  on  written,  and  of 
fitct  as  to  parol  evidence,"  &c. 

4.  ^'  It  is  for  you  to  say,  whether  you  will  take  the  evidence 
as  we  do  ;  if  you  discredit  it,  in  whole  or  in  part,  you  will  find  ao- 
cordinf^." 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

The  plaintifif  brou^t  an  action  against  the  defendant  for  an  in- 
fringement of  his  patent,  for  a  ^'  new  and  useful  improvement  in 
the  mode  of  turning  short  curves  <m  railroads."  The  questions  for 
decision  arise  on  exceptions  to  the  charge  of  the  court  to  the  jury. 
And  here  it  may  be  proper  to  remark,  that  the  exceptions  are  to 
the  charge  as  published  at  l^igth,  and  not  to  the  points  ruled  by 
the  court,  as  is  the  correct  practice.  Under  the  peculiar  circuair 
stance^  of  this  case,  the  court  will  not  dismiss  the  writ  of  error 

Son  this  ground,  but  it  is  expected  that  a  different  course  will  herd- 
er be  pursued. 

On  the  21st  of  August,  1831,  the  plaintifif  obtained  a  patent  for 
tts  invention  or  improvement  in  the  application  of  the  flanches  of 
ife  wheels  on  one  side  of  raihroad  carriages  and  of  the  treads  of 
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d»  wheeb  on  the  odier  side,  to  turn  short  cunres  upon  raiktNdff. 
The  specifications  of  this  patent  being  drfective,  it  was  surrendered 
the  26th  of  September,  1835,  and  a  renewed  one  obtained,  ia 
efvder,  as  proved,  ^*  to  limit  and  confine  it  to  the  taming  short 
eunres  in  streets,  &c.,  by  leaving  out  c«tain  matt«3  in  it  respeol* 
ing  the  crossing  of  tracks  or  roads,  and  the  pasaii^  over  tum»» 
bouts,  and  to  define  the  subject-matter  of  the  patent  more  clearly, 
without  its  being  necessary  to  refer  to  that  simultaneous^  obtained, 
for  forming  and  using  cast  or  wroi^t-iron  plates,"  &.c. 

In  his  charge,  the  judge  said  to  the  jury,  -*•  ^^  It  clearly  appears 
that  the  defendants  constructed  their  railroad  with  the  plamtiff 'a 
cunres  in  1834,  one  year  or  more  before  the  plaintiff's  application 
for  his  renewed  patent ;  consequently,  they  may  continue  its  use 
without  liability  to  the  plaintiff." 

The  patent  was  surrendered,  and  a  new  one  obtained,  und^ 
the  thira  section  of  the  ^'  Act  concerning  patents,"  of  the  Sd  of 
July,  1832  ;  and  the  correctness  of  the  above  opinioa  is  to  be  as- 
certained by  a  reference  to  the  proviso  of  that  section.  It  is  thec^e 
declared,  —  ^'  No  public  use  or  privilege  of  the  invention  so 
]Hitented,  derived  from  or  after  the  grant  of  the  original  patent^ 
either  under  any  special  license  of  the  mventer,  or  without  the  coo* 
sent  of  the  patentee  that  there  shall  be  a  free  public  use  thereof^ 
afaall,  in  any  manner,  prejudice  his  right  of  recovery  for  any  use  or 
vidation  of  his  invention,  after  the  grant  of  such  new  patent  as 
aforesaid." 

The  charge  of  infringement,  in  the  declaration,  is  laid  some  years 
after  the  new  patent,  so  that  the  question  does  not  arise,  whether 
an  action  could  be  sustained  for  a  violation  of  the  right  prior  to  the 
corrected  patent.  The  above  proviso  would  seem  to  be  sioceplif- 
Ue  of  but  one  construction  ;  and  that  is,  that  the  patentee  may  sag" 
tain  an  action  ^^  for  any  use  or  violation  of  his  invention  after  the 
grant  of  the  new  patent."  Now  it  is  plam  that  no  prior  use  of  tlie 
defective  patent  can  authorize  the  use  of  the  invention  after  the 
emanation  of  the  renewed  patent  under  the  above  section.  To 
give  to  the  patentee  the  ftuits  of  his  mvention  was  the  object  of  the 
provision  ;  and  this  object  would  be  defeated,  if  a  right  could  be 
KHmded  on  a  use  subsequent  to  the  original  patent  and  prior  to  the 
renewed  one. 

The  thirteenth  section  of  the  act  of  the  4th  of  July,  1836,  which 
remodelled  the  patent  law  in  this  reject,  made  no  material  chai^ 
in  the  act  of  1833.  The  words  in  the  latter  act  are,  —  ^*  And  the 
patent,  so  reissued,  together  with  the  corrected  description  and 
S{)ecification,  jritall  have  the  same  effect  and  operation  in  law,  on  the 
trial  of  all  actions  hereafter  commenced  for  causes  subsequently  ao^ 
cruing,  as  though  the  same  had  been  originally  filed  in  such  cop- 
lected  form,  before  the  issuing  out  of  the  original  patents"  Now 
my  person  using  an  invemi<Hi  protected  by  a  renewwi  patent  subset 
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quently  to  the  date  of  this  act  is  goiltjr  of  ao  infirhKeineiit,  bow* 
ever  long  he  may  have  used  the  same  after  the  date  of  the  defective 
and  surrendered  piMit* 

The  Circuit  Court  relied  upon  the  seventh  section  of  the  act  of 
Ae  3d  of  March,  1890,  as  sustaintng  their  construction  in  r^ard 
to  the  useof  the  invention  after  the  renewed  patent.  But  that  see* 
tion  has  exclusive  reference  to  an  original  applicaticm  for  a  patent, 
and  not  to  a  renewal  of  it.  We  think  tl»  court  esred  in  their  ii»^ 
struction  to  the  jury  above  stated. 

In  their  charge,  the  court  said,  —  ^^  The  nse  of  grooves  was  not 
claimed  and  was  no  part  of  the  thing  patented  in  1831,  for  tummg 
short  ctffves,  but  was  a  part  of  the  thing  patented  in  1885." 
^  That  it  was  an  essentid  part  of  the  invention."  And  fnrdiar, 
*^  in  taking  the  statement "  of  Dr.  Jones  ^^  as  proof  of  the  fa^ 
there  existing,  our  opinion  is,  that,  connected  with  the  pubfica* 
tion  in  the  Journal  of  the  Franklin  Institute,  in  1883,  when  tba 
tnatter  was  fresh  in  his  recollection,  and  the  specification  in  the 
Mew  patent,  the  old  one  was  uivalid  and  inoperative,  by  reason  of 
noncompliance  with  the  requisite^  of  the  act  ci  1793.  That  it  did 
Aot  embrace  the  groove,  which  was  essential  to  its  validity,  that  the 
new  patent  is  not  the  same  invention,  and  that  the  plaintiff  has 
dot  made  out  a  case  of  such  ^  inadvertence,  accident,  or  mistake,' 
as  justified  the  issue  of  the  new  patent,  inasmuch  as  it  appean, 
fipom  the  patent  for  plates  on  railroads  issued  at  the  same  time  widi 
the  one  lor  short  curves,  that  he  had  known  and  described  tka 
grooves." 

The  original  patent,  as  proved  by  Dr.  Jones,  was  burnt  with  the 
patent-oflSce,  and  no  part  of  the  specifications  is  preserved,  excent 
that  which  was  published  by  the  witness  in  the  Franklin  JoumaiL 
That  publication  does  not  purport  to  ^ive  the  whole  of  the  specifr* 
cations,  and,  consequently,  the  claim  is  not  limited  by  the  notice  in 
that  journal.  Doctor  Jones,  speaking  of  the  patent  ksued  in  1831 , 
says,  —  ^^  The  main  defect,  in  my  judgment,  of  the  original  speci* 
fications  in  the  patent  for  turning  short  curves  was  the  omission  of 
the  mention  of  the  groove  in  the  inner  rail.  I  believe,  however, 
that  it  was  alluded  to  in  the  specifications,  but  the  description  of  it 
was  contained  principally,  if  not  wholly,  in  the  specification  of  die 
patent  for  forming  and   using  cast-iron  or  wrought  plates,"  fco» 

That  there  W8»  a  defect  m  regard  to  the  grooves  in  the  specifica- 
tions of  the  fijret  patent  is  shown,  and  also  that  the  patent  was  sur- 
rendered in  order  to  remedy  that  defect.  But  whether  this  vitiated 
the  patent  is  not  a  question  in  this  case,  as  it  does  not  affect  the  ri^ 
now  asserted,  if  the  first  patent  were  void.  Whether  the  new  pa- 
tent was  substantially  for  a  difierent  invmition  from  the  first  one, 
was  a  question  for  the  jury  on  the  evidence.  But  the  court  ruled 
diis  pomt,  withdrawing  the  fiicts  from  the  jury.  The  witness  thbks 
^^ihat  in  the  first  patent  the  grooves  wore  aUuded  to,"  but  the 
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twins  used  are  not  recollected  by  him,  and  as  the  patent  has  bees 
burnt,  they  cannot  now  be  proved.  We  4hink  the  Circuit  Court 
erred  in  not  leaving  the  jury  to  act  upon  the  facts,  as  regards  the 
difTerence  between  the  original  and  the  renewed  patent.  On  the 
facts,  we  should  draw  a  different  conclusion  from  that  which  was 
given  to  the  jury  by  the  Circuit  Court.  An  allusion  to  grooves  ia 
this  specification,  as  more  particularly  described  in  the  other  patent, 
would  at  least  show  the  intention  of  the  patentee,  if  it  did  not  make 
good  his  patent. 

By  the  thirteenth  section  of  the  act  of  1836,  '^  if  the  patent 
shall  be  moperative  or  invalid,  by  reason  of  a  defective  or  insuffi- 
cient description  or  specification,"  &c.,  ^^  if  the  error  has  or  shall 
have  arisen  by  inadvertency,  accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention,  it  shall  be  lawful "  to  surrender 
it,  &c.  Now,  as  m  granting  the  renewed  patent,  the  officers  of  the 
government  act  under  the  above  provisions,  their  decision  must  at 
least  be  considered  as  frimA  faeie  evidence  that  the  claim  fat  a 
renewal  was  within  the  statute.  But  this  would  not  be  conclusive 
against  fraud  in  the  surrender  and  renewal,  which,  on  the  evidence, 
would  be  a  matter  for  the  jury.  And  we  suppose  that  the  inquiiy 
in  regard  to  the  surrender  is  limited  to  the  fairness  of  the  transac- 
tion. In  whatever  manner  the  mistake  or  inadvertence  may  have 
occurred  is  immaterial.  The  action  of  the  (^ovemm^t  in  renewing 
the  patent  must  be  considered  as  closing  this  point,  and  as  leaving 
open  for  inquiry,  before  the  court  and  jury,  the  question  of  fraud 
only. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
lemanded  to  that  court,  with  instructions  to  award  a  venire  faeioi  da 
novo* 


Samuel  Smyth,  Plaintiff  in  error,  v,  Daniel  P.  Strader,  James 
Perrine,  and  John  H.  Woodcock,  late  partners,  under  the  fibjc 
OF  Strader,  Perrine,  &  Co. 

The  statQtes  of  Alabama  reqaire  the  negotiability  and  character  of  bills  of  excbanse, 
foreign  and  inland,  and  promioKMy  notes,  payable  in  bank,  to  be  governed  by  Uie 
general  commercial  law. 

If  a  partner  draws  notes  in  the  name  of  the  firm,  payable  to  himself,  and  then 
indorses  them  to  a  third  partj  for  a  personal  and  not  a  partnership  consideration, 
the  first  indorsee  cannot  mamtain  an  action  upon  them  gainst  the  firm,  if  km 
knew  that  the  notes  were  antedated. 

But  if  the  first  indorsee  passes  them  away  to  a  second  indorsee  before  the  matniity 
of  the  notes,  in  the  due  course  of  bnrineas,  and  the  seeond  indorsee  has  vo 
knowledge  of  the  circumstances  of  their  execution  and  £rst  indorsement,  be  nmf 
be  entitled  to  recover  against  the  firm,  although  the  partner  who  drew  the  notes 
committed  a  fraud  by  antedating  them. 

Bm  if  the  second  indorsee  received  the  notes  after  their  matnritj,  or  onl  of  tkm 
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ordinary  coone  of  buttne«»  or  under  cireumitaiioee  which  authorise  an  in&i^ 
ence  that  he  had  knowledge  of  the  fraud  in  their  execution  or  first  indorsement, 
he  cannot  recover. 

These  thiagi  are  aoatlere  of  avidenoe  for  the  Jarj, 

Evidence  is  admiMibie  to  show  that,  in  an  account  carrent  between  the  first  and 
second  indorsee,  no  credit  was  given  in  it  for  the  notes  when  they  were  passed 
fiom  the  first  to  the  second  indorsee. 

80,  oTideBce  of  drawing  and  redrawing  between  the  fint  and  aeeond  indoiaeai 
alluded  to  in  the  account  current^  ia  admissible. 

The  testimony  of  one  of  the  partners,  offered  for  the  purpose  of  proving  the  fhiud 
eommitted  by  the  drawer  of  the  notes,  is  not  admiaible.  Thia  court  again  re- 
cognizee the  rule  upon  thia  lubject  eatablished  in  thecaae  of  Henderson  «.  Aoder* 
eon,  3  Howard,  73. 

The  partner  offered  as  a  witnees  was  a  party  upon  the  record,  and  thus,  also,  die- 
qualified. 

This  case  came  up,  by  writ  of  error,  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Alabama. 

The  facts  in  the  case  are  stated  in  the  commencement  of  the 
epinion  of  the  Court,  which  the  reader  is  requested  to  turn  to  and 
peruse,  before  reading  the  argument  of  counseL 

The  case  was  argued  by  JIfr.  Parke^  for  the  pkmtiff  in  error,  and 
Mr.  Sherman^  and  Mr.  fVillU  HaU^  for  the  aefendants  in  error. 

Mr,  Parkej  for  the  plabtifT. 

The  admission  of  Strad^er  as  a  witness  was  an  .error.  A  portion 
pi  the  funds  of  the  firm  belonged  to  him,  and  he  was  liable  to  a 
contribution  if  they  fell  short.  I  £sp.  N.  P.  Rep.  103  ;  Ryan  it, 
Moody,  31 ;  21  Com.  Law  Rep.  334  ;  2  Peters,  166.  He  could 
not  even  be  made  a  good  witness  by  a  release.  1  Wharton,  392, 
308;  2  Penn.  Rep.  138  ;  2  Watte,  347,  351.  He  was  not  ovif 
interested,  but  a  party  to  the  suit  on  the  record. 

There  is  also  an  error  in  the  opinion  of  the  court  below,  that 
whatever  would  be  a  good  defence  to  a  suit  brought  by  the  first 
indorser  was  also  to  one  brought  by  the  second  indorser  ;  that  all 
equities  passed  with  a  note  as  if  it  were  a  bond.  But  previoua 
errors  do  not  affect  an  innocent  holder,  where  the  note  is  taken  in 
the  ordinary  course  of  commercial  business.  The  free  circulaUoa 
and  transmission  of  promissory  notes  is  indbpensable  to  commer* 
eial  operations.  If  any  loss  should  happen  it  ou^t  to  fall  upon  the 
party  who  is  negligent.  Collyer  on  Partnership,  241,  242.  A 
declaration  of  partnership  implies  confidence  in  the  mutual  integrity 
of  the  parties.     3  Kent's  Comm.  46. 

Partners  are  bound,  as  respects  third  perscms,  even  by  the 
fraudulent  acts  of  a  copartner.  Story  on  Part.  §  108,  160 ;  Collyer 
on  Part.  241-243. 

In  this  case  the  evidence  shows  that  the  notes  in  question  were 
transferred  to  Smyth  for  goods  sold  by  him. 

But  the  court  say,  that  if  Stinson  &  Campbell  knew  the  cir- 
ewnstances  attending  the  makii^  and  first  indorsement  of  the  nole^ 
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the  plaintiff,  who  is  an  innocent  mdorsee,  shall  not  recover.  We  do 
not  deny  that  these  circumstances  would  constitute  a  valid  defence, 
if  the  drawers  were  sued  bj  Stinson  &  Campbell ;  but  that  is  not 
the  case.  If  the  fraud  were  proved,  it  would  not  defeat  our  right 
to  recover  ;  but  the  only  proof  of  fraud  is  m  Strader's  evidence, 
and  he  ought  to  be  r^ected  as  an  incompetent  witness.  The 
court  below  must  have  founded  its  instructions  upon  his  evidence. 
Oould  says,  in  his  testimony,  that  notice  of  the  dissolution  of  the 
partnership  Was  not  published  until  the  23d  of  April,  1836,  which 
was  after  the  date  oi  the  notes  in  question.  Smyth  was  not  bound 
to  discredit  paper  which  bore  date  anterior  to  a  public  notice  of 
the  dissolution  (tf  the  partnership. 

Jiff.  Sh$rman  and  Mr.  Willii  Hallj  for  defendants  m  error. 
(The  arguments  of  these  two  gendemen  are  consolidated.) 

The  principle  of  thb  case  has  been  stated  by  the  plaintiff's 
counsel  to  be  the  highly  equitable  one,  that,  ^'  of  two  mnocent  per* 
sons,  the  one  whose  laches  occasioned  die  loss  must  bear  it." 
Bot  here  the  equity  b  all  the  other  way  ;  here  there  is  no  loss. 
Nobody  has  given  credit  to  false  paper.  It  is  a  bold  attempt  to 
make  our  client,  Perrine,  pay  the  plaintiff  a  debt  of  $  20,000, 
due  him  by  Stinson  fc  Campbell,  men  with  whom  our  client  never 
had  the  remotest  connection.  The  evidence  in  the  case  warrants 
me  m  saying  it  is  a  gross  fraud,  from  beginning  to  end,  and  all  that 
is  required  to  make  it  a  successful  one,  is  a  decision  of  this  court 
favorable  to  the  plamtiff. 

This  high  court  will  struggle  hard,  before  it  will  be  made  a  link 
m  this  iniquitous  chain,  —  before  it  will  be  used  as  an  instrument  to 
effect  one  of  the  most  palpable  frauds  ever  exposed  to  the  light. 

The  suit,  though  nominally  against  Strader,  Perrine,  &  Co.,  is 
really  against  Perrine  alone.  It  is  true  he  was  a  member  of  this 
unfortunate  concern  for  "  one  little  month,"  —  from  the  1st  of  No- 
vember to  the  5th  of  December,  1835,  —  nK>nths  before  the  notes 
on  which  this  suit  is  brought  are  pretended  to  have  been  made. 
These  notes  are  ostensibly  dated  in  March,  1836,  although  really 
made  by  Stevenson,  one  of  the  partners,  after  the  partnership  was 
finally  dissolved,  and  so  advertised  in  the  Mobile  papers  of  the  23d 
of  April,  1836.  This  quondam  partner  had  then  no  more  authority 
to  sign  the  partnership  name  than  any  other  person  ;  but  he  ante- 
dated them  to  a  time  when  the  partnership  was  in  existence,  and  he 
was  authorized  to  sign  the  partnership  name.  This  presents  a  case 
**  on  all  fours,"  as  Ae  lawyers  say  with  the  case  of  Wright  v.  Pul- 
ham,  2  Chit.  Rep.  121,  where,  in  a  precisely  similar  case,  the 
court  hold  unanimously  that  the  partnership  is  not  bound  by  the 
note. 

In  the  printed  case,  the  plaintiff's  only  witness  states  that  the 
notes  sued  upon  were  received  on  account  of  a  debt  which  accnied 
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m  1831,  five  <x  six  yean  before  the  notes  purport  to  be  made. 
Other  evidence  shows  clearly  that  they  were  received  not  in  pay* 
ment  and  extinguishment  of  the  preceding  debt,  but  for  collection,  the 
proceeds  to  be  credited  when  received.  Thb  brings  it  within  the  case 
of  De  la  Chaumette  t^.  The  Bank  of  England,  9  Bam.  &  Cressw. 
208,  where,  under  similar  circumstances,  the  proper^  of  a  note  was 
held  in  fact  to  be  in  the  assignor,  and  to  be  affected,  m  the  hands  of 
the  assignee,  with  all  the  equities  which  existed  against  the  assignor. 
On  the  strength  of  this  admission  by  the  plaintiff,  we  bad  prepared 
to  submit  an  argument  to  the  court  almost  exclusively  on  this  point; 
not  by  any  means  because  this  was  the  only  ground  on  which  a 
conclusive  defence  could  be  made,  but  becmise  the  other  grounds 
w^e  too  obvious  to  require  conmient. 

But  it  now  appears,  on  examining  the  original  record,  that  1831  b 
a  misprint  for  1836.  The  plaintiff  has  ma^  no  admission  that  the 
notes  were  received  for  a  preexisting  debt,  and  though  the  evidence  on 
that  point  is  abundant,  yet,  the  fact  not  b^ng  admitted  by  the  plamtiff, 
it  should  have  been  submitted  to  a  iury,  and  passed  that  ordeal, 
before  it  can  properly  be  urged  upon  the  consideration  of  thb  court. 
We  are  compelled,  therefore,  at  thb  late  moment,  to  abandon  our 
brief,  and  employ  the  few  moments  allowed  us,  at  the  close  of  the 
session,  in  commenting  on  the  two  points  made  by  the  plaintiff's 
counsel  ;  —  1st,  the  admissibility  of  Strader's  testunony  ;  2d,  the 
charge  of  the  judge.  i 

First.  Strader  b  worth  nothing,  and  resides  in  the  State  of  Ohio* 
Under  these  circumstances,  the  great  anxiety  manifested  by  plaimiff^ 
as  admitted  by  hb  counsel,  and  disclosed  by  the  numerous  writs  on 
the  record,  to  make  him  a  party  to  the  suit,  could  have  been  stimu- 
lated by  no  motive  but  to  deprive  the  defendant  of  the  benefit  <^ 
hb  tesUmon^.  Not  having  succeeded  in  that  object,  he  now  con- 
tends that  his  testimony  was  inadmissible. 

1st.  On  the  ground  that  he  was  one  of  the  makers,  and  no  man 
can  be  admitted  to  impeach  his  own  name.  To  which  it  b  r^hed, 
that  he  was  in  no  sense  a  maker.  The  paper  was,  in  &ct,  forged 
by  one  of  the  partners,  after  the  partnership  was  dbsolved.  Agab, 
it  is  replied,  that  Strader  b  not  introduced  for  the  purpose  of  dis- 
crediting the  paper  against  the  actual  members  of  the  firm  at  the 
date  of  the  notes,  but  to  show  that  Perrine  had  previously  retired, 
and  was  in  no  respect  liable. 

2d.  A  second  ground  of  objection  to  Strader's  testimony  is,  that 
he  was  a  partner  in  the  firm  of  Strader,  Perrme,  &  Co.,  and  that 
^^one  partner  cannot  be  admitted  as  a  witness  for  or  against  hb 
firm." 

That  b  certainly  the  general  rule  ;  but  one  of  the  exceptions  b 
where,  as  in  thb  case,  it  is  proved  by  other  witnesses,  that  the 
transaction  is  by  one  of  the  partners,  without  the  knowledge  of  the 
partnership,  on  hb  individual  account,  and   the  copartners  axe 
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not  liable,  as  among  themsefares,  to  contribiition,  then  they  may  h% 
witnesses  for  the  firm.  Story  on  Part.  386  ;  Phil.  £y.  (3d  ed.) 
56  ;  Ridley  v.  Taylor,  13  East,  175  ;  Le  Roy  et  al.  v.  Johnson9 
ft  Peters,  198. 

Besides,  Strader  was  not  a  copartner  of  Perrine  (the  sole  de* 
fendant)  at  any  time  during  any  part  of  this  transaction.  The  rule 
is,  that  instandy,  on  the  dissolution  of  a  firm,  the  copartners  become 
witnesses,  the  one  for  the  other,  like  other  persons.  Gow  on 
Part.  202.  I 

Although,  after  the  withdrawal  of  Perrine,  the  name  continued 
the  same,  yet,  by  that  act,  the  partnership  was  dissolved,  and  sub- 
subsequendy  a  new  partnership,  under  the  same  name,  was  formed. 
Strader,  Perrine,  &  Co.  represented  very  different  firms  in  No* 
vember,  1835,  and  in  fiiarch,  1836. 

But  the  great  question  which  decides  the  competency  of  witnessea 
in  our  days  b,  ^^  Has  he  an  interest  m  the  ev^it  ?  "  To  asceitam 
tlBs,  the  test  universally  applied  is,  ^^  Can  the  judgment  be  used  m 
any  oth^  case  for  or  agamst  the  witness  ?  "  Willings  et  al.  v. 
Consequa,  Peters's  C.  C  Rep.  322 ;  Chitty  on  Bills,  669 ;  Gow 
on  Part.  80, 

Suppose  Smyth  fails  in  this  suit.  It  is  no  bar  to  another  suit 
against  Strader,  nor  can  it  be  given  in  evidence  by  either  party  in 
anv  possible  way.  On  the  other  hand,  suppose  Smyth  gams  this 
suit,  Perrine  has  to  pay  the  money.  There  is  no  principle  which 
will  enable  Perrine  to  recover  of  Strader,  or  of  any  member  of  the 
firm  of  Strader,  Perrine,  &.  Co.  He  cannot  make  them  contribute 
for  they  are  not  his  partners  ;  nor  is  there  any  privity  between 
them.  It  is  as  if  his  nouse  were  bivnt  down  ;  it  is  his  misfortune, 
and  he  cannot  divide  it  with  his  neighbours.  He  cannot  make  them 
pay  the  whole,  for  the  recovery  is  had  against  him,  if  at  aU,  on  ac* 
count  of  his  laches,  m  not  publishing  his  withdrawal  to  the  world,  — • 
a  matter  with  which  his  quondam  partners  have  nothing  whatever  to  do. 
But  grantmg  that  Perrine,  i£  compelled  to  pay  the  note,  can  recover 
of  the  firm,  it  can  only  be  on  the  ground  of  its  being  a  genuine  note, 
which  they  would  have  been  bound  to  pay  to  Smyth.  They  cannot, 
by  an  ex  parte  proceeding,  be  placed  m  a  worse  condiuon  than  they 
were.  The  constitution  guaranties  them  a  hearing,  and  the  r^ 
parties  would  be  deprived  of  this  right  in  this  case,  not  having  been 
parties  to  the  original  suit  brought  by  Smyth,  ijf  not  allowed  to 
make  the  same  ddences  against  the  note  in  the  hands  of  Perrine,  as 
they  could  have  made  ia  the  hands  of  Smyth.  These  elemenUny 
principles  forbid  the  judgment  obtained  against  Perrine  firom  being 
used  by  him  against  tbe  firm,  or  any  member  of  it. 

We  conclude,  therefore,  that  the  judgment  in  this  case,  wiuch- 
ever  party  may  succeed,  cannot  be  used  by  plaintiff  or  defendant 
against  the  witness  Strader. 

To  iUustrate  this  point  still  further.     It  is  believed  to  be  settled 
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liw>  in  thk  country^  tbat  one  against  whom  a  forgecjr  is  perpetrated 
b  a  competent  witness  to  prove  ic,  in  any  suit  in  which  he  is  not 
interested  in  the  event.  Conmionweakh  o.  Snell,  3  Mass.  R.  82.; 
The  People  v.  Howell,  4  Johns.  R.  296,  302  ;  Pope  fc  Hiokma» 
V.  Nmce  &  Co.,  1  Alab.  (oM  series)  299. 

The  facts  proved  on  trial  make  a  case  of  ibrgery.  It  is  |»e* 
obely  analagous  to  the  case  supposed  by  Lord  Coke,  in  3  Inst.  169. 
^^It  is  forgery  to  make  a  deeid  of  feoffinent  to  A^  and  then  make 
another  of  prior  date  to  B,  which,  at  the  time,  he  had  no  power 
to  make." 

We  cordially  «itte  with  the  learned  counsel  for  the  plaintiff  in 
soficiting  the  court  to  give  full  instructiona  to  the  inferkHr  tribunal, 
with  respect  to  the  admissibihty  of  Strader's  testimony,  in  the  pos- 
sible  event  of  a  new  trial.  We  do  not  anticipate  such  a  decisioo, 
nor  comprehend  upon  what  principles  of  law  it  can  be  made.  But 
it  is  prudent  in  all  cases  to  be  prepared  for  the  worst.  In  that  spirit 
it  is,  that  we  ask  the  court,  should  they  be  mduced  by  any  technical 
view  of  the  case  to  send  it  back  for  a  new  trial,  to  give  minute 
directions  as  to  the  availability  of  notes  received  merely  as  contin- 
gent  payment  of  a  precedent  debt. 

The  evidence  in  diis  case  shows  the  notes  were  not  transferred 
to  the  plaintiff  in  payment  and  extinguidmwit  of  any  thing,  and  that 
no  credit,  no  new  consideration  was  given  for  them,  but  that  they 
were  in  feet  deposited  with  the  plaintiff  for  collection,  the  amount 
to  become  payment  on  the  douUe  contii^ency,  1.  that  the 
notes  should  be  collected  by  the  plaintiff;  2.  that  in  the  mean 
time  the  original  debt  should  not  be  paid.  But  this  evidence  not 
having  been  distinctly  admitted  by  the  plaintiff,  or  submitted  to  the 
jury,  cannot  be  brought  to  the  attention  of  this  court,  except  in  ref- 
erence to  the  possibility  of  a  new  trial. 

In  all  cases  where  notes  are  given  in  payment,  but  not  extinguish- 
ment of  a  preceding  debt,  that  is,  whwe  they  are  to  become  pay- 
ment only  in  case  of  collection,  the  assignee  is  the  mere  agent 
of  the  assignor,  and  they  continue  his  property,  and  at  his  risk,  and 
subject  to  all  equities  against  him,  as  much  as  if  in  his  actual 
possession. 

I  am  aware  of  the  decisions  in  Riley  &  Van  Amringe  v.  Ander- 
son, 2  McLean,  689,  and  Swift  i;.  Tyson,  16  Peters,  I.  Both 
these  decisions  are  in  strict  conformity  with  the  principle.  In  the 
first  case  it  was  distinctly  left  to  the  jury  to  say  whether  the*  notes 
were  received  in  payment  or  not ;  they  returned  that  they  were,  and 
the  court  held,  that  though  it  was  an  old  debt,  yet  the  assignee, 
havine  received  them  in  payment,  held  them  for  value.  The  same 
doctrine  is  held  in  Swift  o.  Tyson,  which  was  an  undisputed 
case  of  absolute  payment  of  an  old  debt.  All  that  is  decided  by 
those  two  cases  is,  that  it  is  immaterial  whether  the  note  is  given 
at  the  mception  ai  a  transaction,  or  siAawpieBtly,  if  it  is  given  m 
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absolute  pajment.  In  that  case,  the  assignee  holds  it  for  value.  It 
is  true  that  there  are  some  dicta  thrown  out  in  the  case  of  Swift 
9.  Tyson,  which  require  explanation  and  perhaps  limitation  ;  for 
example,  at  page  20,  it  is  said,  —  "  We  are  prepared  to  say  that  re- 
ceiving a  note  in  payment  of,  or  as  security  for,  a  preexisting  debt  is 
according  to  the  known  usual  course  of  trade  and  business."  This 
certainly  cannot  be  btended  to  mean  that  if  the  note  is  received, 
not  in  payment,  not  in  pursuance  of  an  original  arrangement,  and  not 
for  any  new  consideration,  it  can  be  held  against  the  true  owner. 
The  court  certainly  do  not  intend  to  overrule  the  doctrine  of  Chirf 
Justice  Marshall  in  the  case  of  Coolidge  r.  Payson,  2  Wheat.  66j 
which  is  quoted  and  relied  upon  in  the  per  curiam  opinion  in  this 
very  case  of  Swift  v.  Tyson.  That  memorable  judge  says,  that  al- 
though a  note  may  be  taken  for  a  preexisting  debt,  yet  ^^  in  all  such 
cases  the  person  who  receives  such  a  bill  in  payment  of  a  debt  will 
be  prevented  thereby  from  taking  other  means  to  obtain  tlie  money 
due  him."  That  is,  the  payment  must  be  an  extinguishment  of  so 
much  of  the  preexisting  debt.  So  in  the  case  of  Brush  o.  Scrilnier, 
11  Conn.  R.  388,  another  case  on  which  this  court  relies  for  their 
doctrine  in  Swift  v.  Tyson.  Extinguishment  as  well  as  payment 
is  considered  essential  to  give  validity  to  the  transfer  of  a  note  as- 
signed for  a  preexisting  debt.  The  dictum  therefore,  in  Swid  v. 
Tyson  is  not  to  be  understood  as  conflicting  with  the  doctrine  of 
these  two  cases. 

The  cases  in  13  Wend.  505,  12  Wend.  593,  10  Wend.  86, 
and  other  cases  in  the  New  York  courts,  are  considered  by  this  court, 
in  Swift  V.  Tyson,  as  maintaining  the  doctrine,  that  notes  trans^^ 
ferred  in  payment  of  preexisting  debts  were  not  valid  in  the  hands 
of  the  holder.  This,  I  apprehend,  is  not  the  doctrine  they  supports 
They  must  be  taken  in  connection  with  the  doctrine  preestablisned  in 
the  Court  of  Errors,  Murray  r.  Gouvemeur  et  al.,  2  Johns.  Cases, 
441  ;  ^'  that  a  bill  shall  not  be  a  discharge  of  a  precedent  debt,  unless 
so  expressly  agreed  between  the  parties."  Taken  in  this  connec- 
tion, the  doctrine  they  decide  is,  that  payment  without  extinguishment 
is  not  available  to  the  holder  against  the  equitable  owner,  which  is 
precisely  the  doctrine  of  Marshall,  in  Coolidge  v.  Payson.  The 
dispute  is  nothing  but  a  revival  of  the  old  question.  What  is  pay- 
ment ?  that  is,  what  is  payment  and  extinguishment  f  and  what 
b  merely  contingent  payment  i  And  the  New  York  courts  have 
taken  Lord  Holt's  side  of  the  question.  In  the  case  of  Ward  o. 
Evans,  2  Ld.  Raym.  930,  that  eminent  judge  remarked,  —  ^^  Taking 
a  note  is  sometimes  payment  when  a  part  of  the  original  transac- 
tion, but  paper  is  no  payment  when  a  precedent  debt.  I  am  of 
opinion  and  always  was  (notwithstanding  the  noise  and  cry  that  it 
is  the  use  of  Lombard  Street,  as  if  the  contrary  opinion  would  blow 
up'  Lombard  Street),  that  the  acceptance  of  such  a  note  is  not 
actual  payment ;  for  when  such  a  note  is  given  in  payment  it  is  al- 
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wajrs  btended  to  be  taken  on  this  condition,  to  be  pajrment  if  the 
mon^  be  paid  thereon  in  ccHivenient  time." 

The  dictmm  under  consideration  not  only  says  receiving  a  note 
in  payment,  but  ^^  as  security  for  a  preexisting  debt,  is  aocording  to 
the  Imown  usual  course  of  trade  and  business."  The  court  here 
must  mean  to  restrict  the  receiving  it  as  security  to  the  cases,  1 . 
where  it  is  a  part  of  the  original  agreemoit ;  2.  where  some  new 
consideration  is  given. 

The  peculiar  province  of  this  species  of  paper  is,  to  facilitate  the 
exchanges  of  value  from  place  to  place,  and  from  person  to  person ; 
to  be  deposited  as  collateral,  though  a  possible,  is  not  an  appro* 
priate  or  natural  function  of  bills  of  exchange,  any  more  than  it  is  of 
money.  Bay  v.  Coddington,  5  Johns.  Cb.  54  ;  Collins  9.  Martin, 
1  Bos.  &  Pul.  648  ;  Coggs  v.  Bernard,  2  Ld.  Raym.  917  ;  Har- 
risburg  Bank  f .  Meyer,  6  Serg.  &  Rawle,  537  ;  Evans  v. 
Smith,  4  Binn.  366. 

Whether  money  or  bills  of  exchange  are  deposited  as  collateral 
security,  the  transaction  is  not  governed  by  the  laws  which  govern 
the  payment  of  money,  or  the  negotiation  of  bills,  but  by  tlie  ordi- 
nary laws  which  govern  pledges  or  pawns.  Story  on  Bailments,  p. 
198,  §  290.     Assigns  of  Horseman  v.  Eden,  1  Bos.  &  Pul.  398. 

Time  principles  of  that  law  apply  :  — 

1.  The  depositer  or  pledger  can  pledge  no  more  or  greater  inp* 
terest  than  he  has  in  the  property  pledged.     Code  Lib.  8,  tit. 

16,  1.  6  ;  Hoare  v.  Parker,  2  T.  K.  376  ;  1  Dane's  Abr.,  ch. 

17,  art.  4,  §  7  ;  Story  on  Bailments,  p.  214,  §  22 ;  ibid.  p.  215, 
§  324.  [BiUs  of  exchange  are  said  to  oe  an  exception  to  this  rule. 
The  exception  is  believed  to  relate  to  the  power,  not  the  right,  of 
transferring  the  property.] 

2.  The  absolute  legal  title  is  not  changed,  the  pledger  receiv- 
ing  nothing  but  a  special  property,  amounting  to  a  lien  for  his 
advance,  together  with  a  rignt  of  possession.  Story  on  Bailments, 
p.  197,  §  287. 

An  advance  bon&  fide  made  upon  property  improperly  pledged 
may  be  required  to  be  returned.  Cortelyou  v.  Lansing,  2  Caines's 
Cas.  Err.  200  ;  South  Sea  Co.  v.  Duncomb,  2  Stra.  919  ;  2 
Kent's  Comm.  450  ;  1  Dane's  Abr.,  ch.  17,  art.  4,  §  9.  But  if 
no  consideration  be  advanced,  none  can  be  required. 

3.  The  contract  of  pledge  is  a  distinct  and  substantive  contract, 
and  requires  a  legal  motive  or  consideration  to  support  it,  as  much 
IIS  any  other. 

Tfae  conchiston  is  that  the  court,  by  the  word  payment  in  the 
dietumj  in  Swift  o.  Tyson,  before  referred  to,  mean  pavment  and 
extinguishment,  not  contingent  payment ;  and  the  expression  '^  may 
be  received  as  security,"  must  be  qualified  by  adding,  but  it  can- 
not be  held  against  the  equitable  owner  unless  it  was  part  of  the 
original  cfxitract  or  induced  by  some  new  consideration. 
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But  it  is  believed  the  court  will  not  be  caUed  upon  to  investigsit 
this  subject.  There  are  other  auffioient  grounds  for  affirming  the 
judgment.  We  hasten  therefore  to  reply  to  the  objections  to  the 
charge  of  the  court  below. 

The  charge  is,  in  substance,  '^  that  if  Stey«»on  (one  of  the 
partners)  made  and  assigned  the  notes  on  his  own  aocoum,  without 
the  consent  of  his  partners,  and  Stinson  &  Campbell  (the  assign- 
ors of  the  plaintiff)  knew  it,  and  if  Perrine  retired  from  the  firm 
before  the  notes  bear  date,  and  Stinson  &  Campbell  knew  it  whea 
they  took  the  notes,  that  the  jury  must  then  find  for  the  defendant 
Perrine." 

This  charge  is  justified  by  three  considerations. 

1st.  By  the  statute  of  Alabama,  which  authorizes  the  defendant 
to  file  a  sworn  plea  denying  the  execution.  Toul.  Dig.,  ch.  10, 
§  3,  p.  462.  This  is  construed  to  operate  as  notice  to  the  plain- 
tiff, and  throw  the  burden  of  proof  upcm  him.  Rolston  v.  Cliek 
et  al.,  1  Stew.  526.  The  plaintiff  has  gone  to  trial  without  any 
replication,  which  is  construed  a  direct  denial  of  all  the  material 
facts  stated  in  the  plea.  Lucas  v.  Hitchcock,  2  Alabama  R.  287. 
What,  then,  were  the  facts  put  in  issue  by  the  plea  and  denial  ? 
(1.)  That  Perrine  withdrew  fit)m  the  firm  in  December,  1835, 
and  Stinson  &  Campbell  knew  it.  (2.)  That  the  note  was  not 
made  at  the  time  of  its  date.  (3.)  That  it  did  not  come  into  the 
hands  of  Stinson  &  Campbell  till'  after  the  17th  May,  1836. 
(4^  That  he  did  not  make  the  note. 

It  was  certainly  incumbent  on  him  to  prove  all  the  affirmative 
facts  which  he  asserted  by  joining  issue.  For  instance,  he  asserts 
that  the  notes  were  in  the  possession  of  Stinson  &  Campbell  be- 
fore the  17th  of  May.  This  is  an  essential  fact ;  for  if  Stevenson 
delivered  them  after  publication  that  the.  partnership  was  dissolved, 
made  on  the  23d  of  April,  1836,  the  notes  never  received  any  vital- 
ity from  the  firm.  One  of  the  partners  had  no  more  power  to  bind 
them  after  dissolution  than  oae  who  had  never  been  a  partner. 
Bell  v.  Morrison,  1  Peters,  371  ;  Tombeckbee  Bank  o.  Dumell, 
5  Mason,  56.  He  makes  no  attempt  to  prove  his  ass^on.  He 
does  not  make  out  his  case.  Of  course  the  court  would  have  been 
justified  in  nonsuiting  him  in  the  first  place,  or  in  subsequently 
telling  the  jury  to  find  for  defendant. 

2d.  The  state  of  the  pleadings  warranted  the  charge.  A  plea 
denymg  the  making  is  authorized  by  statute,  hvat  its  form  is  not  pre- 
scribed. He  chooses  to  join  issue  instead  of  replying  over.  He 
thereby  binds  himself  down  to  the  single  point  that  Purine  made 
the  notes.  To  prove  which,  he  must  show  either  that  he  sinied 
them  himself,  or  that  he  authorized  some  one'  eke  to  do  it.  But, 
so  far  from  proving  tUs,  the  proof  is,  they  were  made  by  Stevenson, 
mthout  authority,  long  after  Perrine  had  withdrawn  from  the  firm* 
If  he  had  intended  to  hold  Perrine  by  reason  of  his  laches  in  not 
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Us  Withdrawal,  be  shodd  have  r^fied  that  specialty  to 
I's  sworn  plea  of  non  eitfctetum. 

dd«  The  ohai^  is  justified  by  the  statute  of  Alabama,  which 
enables  the  defendant  to  set  up  the  same  defences  against  the 
asognee  of  a  note  as  he  could  faaye  made  against  the  assignor,  if 
the  note  had  not  been  assigned.  Toul.  Dig.,  ch.  2,  p.  69.  This 
extends  to  all  legal  defences.  Rokton  v.  Cfiek  et  al.,  1  Stewart, 
526.  And  the  htw  has  been  construed  to  apply  to  notes  negotiable 
and  pajr^le  in  haaaky  if  not  held  by  the  bank.  M'Murran  v.  Bom 
et  al.,  4  How.  Miss.  Rep.  154. 

A  similar  kw  prevails  in  most  of  the  new  and  less  commercial 
States  and  has  been  found  to  work  well  in  practice.  The  business 
world  has  undergone  a  wonderiul  change  within  the  last  century. 
Bcmds,  bills  single,  and  many  oth^  common  kw  instruments  have 
disappeared  ;  their  occurrence  is  almost  as  rare  as  that  of  the 
Boammoth,  or  of  the  mastodons  of  old.  All  kinds  of  busmess  are 
now  transacted  by  notes  of  hand.  The  fermer  gives  his  note  to 
the  merchant,  the  laborer  to  the  farmer,  the  client  to  the  kwyer ; 
but  the  technicalities  of  commercial  paper  have  not  been  so  exten* 
sively  introduced;  and  if  the  rigorous  rules  of  the  coimtingJiouse 
are  to  be  applied  to  the  notes  of  the  farmer  and  of  the  rough- 
hewer  of  the  wiMemess,  the  most  wide-spread  injustice  will  be  the 
ecMHoquence. 

Mr,  Parke^  in  reply,  said  that  the  argument  drawn  from  the 
eonstruction  of  the  statute  of  Alabama  was  not  in  the  brief  of  the 
opposing  counsel,  and  had  been  suddenly  sprung  upon  die  court. 
The  volume  contatnmg  the  entire  kw  was  not  in  coiut,  and  was 
procured  very  recently.  But  it  did  not  f  over  the  ground  ccmtend- 
ed  for  by  the  other  side,  which  was  that  an  mdorsee  was  pkced 
precisely  upon  the  same  footing  with  a  pajree.  The  kw  of  1819, 
U  is  true,  allows  payments  and  set-offs  to  be  pleaded  if  they  existed 
before  an  assignment  was  made.     But  subsequent  kws  vary  this. 

It  appears  to  be  admitted  by  the  argument  upon  the  other  side, 
that  the  case  depends  on  Strader's  evidence.  But  is  he  a  good 
witness  ?  It  is  said  that  we  made  great  efforts  to  have  process 
served  iqKm  him  for  the  purpose  of  disqualifying  him.  But  it  was 
our  mterest  to  make  him  a  defendant.  He  has  nevw  become  a 
bankrupt,  and  ought  to  bear  his  share  in  paying  the  debts  of  the 
partnenhip.  If  he  had  withdrawn  in  fact  from  actnre  participation 
m  its  affiurs,  others  continued  to  carry  on  the  same  business  under 
die  same  name  undl  the  23d  of  April,  1836. 

Mr.  Jusdce  McLEAN  delivered  the  opinion  of  the  court. 

The  plaintiff  brou^t  lus  acdon  as  the  second  indorsee  of  two 
promissory  notes  in  favor  of  E.  Stevaison,  purporting  to  be  signed 
by  Strader,  Ferrine,  &  Co.,  which  partnership  consisted  of  Dan* 

II  • 
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iel  P.  Strader,  James  FeiriDe,  £.  Stevenson,  and  Jcdm  H.  Wood* 
cock.  The  notes  were  assigned  liy  Sterenson  to  Sdnson  & 
Campbdl,  of  New  Orleans,  and  by  them  to  the  plamtiffl  Steven- 
son died  before  the  commencement  of  the  suit,  and  the  process 
Was  served  only  on  Perrine  and  Woodcock*  At  the  fall  t»m  of 
1842,  Woodcock  pleaded  a  discharge  mider  the  bankrupt  law,  and 
Perrine  pleaded  that  the  partnership  of  Strader,  Perrine,  fc  Co^ 
commenced  in  November,  1835,  and  that  in  December  of  the 
same  year  he  withdrew  from  it.  That  at  the  time  of  leaving  the 
firm  he  sold,  for  one  thousand  dollars,  his  interest  to  Stevenson, 
who,  by  Sdnson  &  Campbell,  through  one  Primrose,  paid  him 
the  above  sum ;  and  that  they  knew  of  his  wididrawal.  That 
the  notes  were  antedated,  and  were  not  in  possession  of  Stio* 
son  &  Campbell,  or  assigned  to  them,  till  after  the  i7th  of  May, 
1836. 

Issues  being  jomed  on  these  pleas,  the  case  was  submitted  to  a 
jury,  who  found  m  favor  of  Perrine,  and  that  Woodcock  had  been 
dbcharged  under  the  bankrupt  law. 

The  questions  for  decision  arise  on  a  bill  of  exceptions,  taken 
by  the  plaintiff. 

The  plaintiff  proved,  by  the  deposition  of  Hood,  that  Stevenson 
was  a  member  of  the  firm  of  Strader,  Perrine,  Sl  Co.,  and  that 
he  executed  the  notes,  and  that  thev  are  dated  before  any  piMio 
notice  was  given  of  the  dissolution  of  the  firm.  That  the  firm  of 
Stinson  &  Campbell  were  indebted  to  the  plaintiff,  in  a  large  sum, 
m  the  summer  of  1831  ;  and  that  in  put  pajrment,  the  notes,  be* 
fore  maturity,  were  assigned  to  him,  for  which  a  credit  on  their  nx>* 
eoont  was  Altered.     And  here  the  plaintiff's  evidence  closed. 

The  defisndant,  Perrine,  proved,  '^  that  he  withdrew  fit>m  the 
firm  the  6th  of  December,  1835,  but  that  there  was  no  public  ad* 
verdsement,  giving  notice  of  the  disscdntion  of  the  firm,  until  the 
£3d  of  April,  1836,  although  the  fact  was  known  to  Stinson  8l 
Campbell  at  the  time  of  Perrine's  withdrawal." 

The  defendant  alsoproved,  by  John  Test,  that  m  August,  1836, 
he  saw  in  the  hands  ol  the  plamtiff 's  agent  an  account  current  be* 
tween  him  and  the  firm  of  Stinson  &  Campbell ;  that  he  made  a 
eopy  of  the  same,  which  he  produced,  and  from  which  it  appeared 
that  no  credit  had  been  entered  for  the  notes  sued  on. 

The  plaintiff's  counsel  moved  the  court  to  exclude  from  the  jury 
all  testimony  as  to  the  transactions  between  Stevenson  and  the 
firm  of  Stinson  &  Campbell,  or  between  Stevenson  and  the  other 
members  of  the  firm  ot  Strader,  Perrfa»,  &  Co.,  there  being  no 
proof  of  any  notice  to  the  plaintiff  of  any  of  these  matters  insisted 
on  by  the  defendant  in  his  defence.  But  the  court  overruled  the 
motion,  and  '^  instructed  the  jury,  that  if  they  believed  the  said 
notes  were  made  by  Stevenson,  without  the  knowle<%e  and  consent 
of  his  partners,  and  that  he  passed  them  off  to  the  said  Stinson  & 
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Ocnpbell  Without  the  kaowiedge  or  oonsent  of  fau  ipmrtaetSj  and 
tkat  k  the  sttd  StiaaoD  &  CvnobeH,  at  the  tnne  of  their  receiviiig 
the  notes,  knew  that,  prior  to  tnat  tone,  to  wit,  on  the  6tb  of  De* 
eember,  1835,  Perrkie  had  withchawn  firom  said  firm,  and  was  act 
dien  a  paring,  and  that  if  it  was  abo  proved  to  them  that  the  said 
notes  were  passed  to  the  said  Sbnson  &  CampbeH  by  Stevoison 
for  his  individual  benefit,  and  not  for  ibe  interest  and  benefit  of  the 
said  firm,  and  that  tins  was  known  to  the  said  Stbsoo  &  CampbeO 
when  they  received  the  said  notes,  that  then  the  jury  must  find  £or 
Perrine,  the  defendant."  To  the  above  nding  and  instruction, 
exceptions  were  taken  by  the  plaintiff. 

From  the  instruction  of  the  court,  it  appears  the  notes  in  contro* 
versy  were  considered  as  governed  by  the  law  merchant.  By  the 
Abhama  statute  of  1812  (Clay^i  Dig.  381),  die  assignee  of 
^^  bonds,  obligations,  bills  smgle,  promissory  notes,  and  all  other 
writings  for  the  pajrment  of  money,"  may  sue  in  Us  own  name ; 
but  aU  equities  and  grounds  of  defence  remain  open  as  iuUy  tm 
though  the  instrument  had  not  been  assigned,  until  the  defendant 
had  notice  of  the  assignment.  But  by  the  act  of  1828  (Clay's 
Dig.  383),  it  is  provided,  ^^  that  the  same  remedy  on  bills  of  e%t 
change,  foreign  and  inland,  and  on  promissory  notes  payable  in 
bank,  shall  be  governed  by  the  law  merchant,  as  to  days  oJF  gnK^ 
protest,  and  notice  " ;  and,  by  the  succeeding  section,  aU  other 
ccmtracts  for  the  payment  of  money,  &c.,  are  made  ^'  assignaUe 
as  heretofore,  and  the  assignee  may  mamtain  such  suit  thereon  m 
the  obligee  or  payee  couU  have  done,  whether  it  be  debt,  eove* 
nant,  or  assumpsit." 

The  phraseology  of  this  section  vroM  seem  to  pkee  all  odiei 
uistruments,  for  the  payment  of  money,  tie.y  on  a  different  footins 
from  those  described  in  the  precedipg  section.  The  provision  oC 
that  section  appears  only  to  relate  to  the  remedy  on  bills  of  exehange 
and  promissory  notes  payable  at  bank  under  the  law  merchant,  as 
regards  the  days  of  ^'  grace,  protest,  and  notice."  But  as  the  fol-» 
lowing  section  defines  the  rights  of  the  ass^nee  of  ^^  all  odier  con- 
tracts in  writing  for  the  payment  of  money,"  &c.,  it  may  perhaps^ 
be  &iriy  inferred  that  the  legiskture  intenided  the  negotiabiUQr  and 
character  of  the  instruments  above  named  should  be  regulated  by 
the  general  commercial  law.  Such  seems  to  be  the  opinion  of 
the  Supreme  Court  of  Alabama.  In  the  case  of  McDonald  v. 
Husted,  3  Alabama  Rep.  297,  it  was  held,  '^  that  a  note  made 
negotiable  and  payable  at  bank  b  not  subject  to  ofiset,  in  the  hands 
of  a  bond  fide  indorsee,  who  has  acquired  it  previous  to  maturity, 
althoi:^h  it  has  never  been  negotiated  at  the  bank  where  it  is  made 
payable."  Also  in  Beal  v.  Bennett,  6  Alabama  Rep.  156,  the 
same  principle  is  recognized. 

However  fairly  Stevenson  may  have  acted  in  the  execution  of 
Aese  notes  payable  to  himself,  it  is  clear  that  he  could  not  have 
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sctttained  on  them  an  action  at  kw.  A  partner  of  a  firm  cannot, 
at  law,  sue  it,  for  that  would  be  to  sue  fnmself.  But  a  bona  fide 
assignee  of  Stevenson  might  maintain  an  action.  Jones  et  al.,  As- 
siciees,  v.  Yates,  9  Bam.  &  Cressw.  633  ;  Bosanquet  et  al.  v. 
Wray,  6  Taunt.  697  ;  Aubert  v.  Maze,  2  Bos.  &  Pul.  871  ; 
Smith  V.  Lusher,  6  Cowen,  688.  Stevenson,  in  executing  the 
notes  to  himself,  under  the  drcumstances  proved,  committed  a 
fraud  agamst  his  partners  ;  and  this  fraud  was  greatly  aggravated, 
if,  as  alleged,  he  antedated  the  notes  so  as  to  charge  Perrine  as 
partner.  That  he  assigned  the  notes  to  Stinson  &  Campbell,  if 
for  anj  consideration,  for  one  that  was  personal  to  himself,  and 
wholly  disconnected  with  the  partnership,  is  not  controverted. 
These  facts,  or  a  part  of  them,  of  which  Stinson  &  Campbell  must 
have  had  knowleage,  would  have  defeated  a  recovery  by  them. 
Every  ^^  contract  in  the  name  of  the  firm,  in  order  to  bind  the  part- 
nership, must  not  only  be  within  the  scope  of  the  business  of  the 
partnership,  but  it  must  be  made  with  a  party  who  has  no  knowledge 
or  notice  that  the  partner  is  actmg  in  violation  of  his  obligations  and 
duties  to  the  firm,  or  for  purposes  disapproved  of  by  the  firm,  or  in 
fraud  of  the  firm."  Story  on  Partnership,  193.  This  rule  as 
well  applies  to  the  indorsement  of  negotiable  instruments  as  to  other 
contracts. 

Bat  the  fraud  of  Stevenson,  and  the  knowledge  of  that  fraud  by 
Stinson  &  Campbell,  do  not  necessarily  defeat  the  plaintiff's  ac- 
tion. And  the  charge  of  the  court  on  this  point  was  clearly  erro* 
neous.  If,  before  the  maturity  of  the  notes,  in  the  due  course  of 
business,  and  without  any  knowledge  of  the  circumstances  of  their 
execution  and  first  indorsement,  the  plaintiff  received  them,  he 
may  be  entitled  to  recover,  notwithstanding  the  fraud.  By  ^^  form- 
ing a  partnership,  the  partners  declare  themselves  to  the  world  sat* 
isfied  with  the  good  faith  and  integrity  of  each  other,  and  impliedly 
undertake  to  be  responsible  for  what  they  will  respectively  do 
within  the  scope  of  tne  partnership  concerns.**  Story  on  Partner- 
ship, 161 .  0^  this  principle,  the  firm  is  bound  for  the  frauds  com- 
mitted by  one  of  its  partners.  Where  one  of  two  innocent  per- 
sons must  sufier  by  the  act  of  a  third  person,  the  rule  is  just,  that 
he  shall  suflTer  who  reposed  the  higher  confidence  and  credit  in 
such  person. 

But  if  the  plaintiflT  received  these  notes  after  their  maturity,  he 
holds  them  subject  to  all  the  defences  which  might  have  been 
set  up  against  them  in  the  hands  of  Stinson  &  Campbell.  Or  if 
hi9  received  them  out  of  the  ordinary  course  of  business,  without 
consideration,  or  under  circumstances  which  authorize  an  inference 
tliat  he  had  knowledge  of  the  fraud  in  their  execution  or  their  first 
indorsement,  he  cannot  recover.  These  are  matters  of  evidence  for 
thejury. 

The  testimony  of  John  Test,  which  was  excepted  to,  we  tfaidc 
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vts  ngbcfuUy  adoutted.  He  prored,  that,  m  August,  1636,  he  atw 
IB  the  hands  of  an  agent  of  the  daintiff  an  account  cuzrent  between 
him  and  the  firm  of  8tin80D  &.  UampbelL  That  he  copied  the  ae* 
count,  which  copy  he  exhibited,  and  from  which  it  did  not  appear 
that  a  credit  had  been  entered  for  the  notes  in  comroversy.  As 
this,  compared  with  the  evidence  of  the  plaintiff,  mi^t  conduce  to 
disprove  the  consideration  alleged  to  have  been  paid  for  the  notes 
by  the  plaintiff,  it  was  properly  admitted.  The  relevancy  of  the 
dieposition  of  Charles,  which  was  also  excepted  to,  is  not  very  ap- 
parent. It  shows  that  Stinson  &  Campbell,  in  1B36,  drew  a  large 
amount  of  drafts  on  the  plaintiff,  in  part  payment  of  drafts  which 
he  had  previously  drawn  on  them.  This  (kawing  and  redrawing 
constituted  no  part  of  the  account  current  spoken  of  by  Test,  but 
at  the  foot  of  the  account  a  memorandum  was  made  of  these  drafts* 
As  this  deposition  conduced  to  show  the  nature  of  the  accounts 
between  the  plaintiff  and  the  firm  of  Stinson  &  Campbell,  no  very 
strong  objection  is  perceived  to  its  admission  as  evidence.  It 
could  not  have  misled  the  jury. 

The  deposition  of  Strader,  which  was  also  excepted  to  by  the 
plaintiff,  was  not  admissible  under  the  decisions  of  this  court.  He 
was  one  of  the  firm  of  Strader,  Perrine,  &,  Co.,  and  his  testimony 
conduced  4o  show  the  fraud  of  Stevenson  in  the  execution  of  the 
notes.  In  the  case  of  the  Bank  of  the  United  States  v.  Dunn,  6 
Peters,  57,  this  court  said,  —  ^^  It  is  a  well  settled  principle,  that 
no  one,  who  is  a  party  to  a  negotiable  note,  shall  be  permitted,  by 
his  own  testimony,  to  mvalidate  it."  The  same  principle  was  held 
b  Bank  of  Metropolb  o.  Jones,  8  Peters,  12.  This  was  decided 
in  the  case  of  Walton  et  al.,  Assignees  of  Sutton,  v.  Shelley,  1 
Term  R.  296  ;  and  although  that  decision  was  overruled  by  the 
King's  Bench  in  the  case  of  Jordaine  v.  Lashbrooke,  7  Term  R. 
601,  this  court,  in  the  cases  cited,  and  in  several  subsequent  casey^ 
have  established  the  rule  as  above  stated.  In  the  State  courts, 
there  is  a  great  diversity  of  judgment  on  this  point. 

Strader  was  a  party  on  the  record,  and  that  reiidered  him  an  in* 
competent  witness.  Scott  v.  Lloyd,  12  Peters,  149  ;  Stein  v. 
Bowman  et  al.,  13  Peters,  219. 

Upon  the  whole,  the  judgment  of  the  Circuit  Court  b  reversed^ 
and  a  ventre  de  noffo  awarded. 

Mr.  Justice  CATRON. 

In  this  case,  my  opinion  is  founded  on  considerations  that  differ 
so  much  from  those  proceeded  on  in  the  principal  opinion,  that  I 
.  am  under  the  necessity  of  stating  my  own  views,  or  of  dissenting^ 
which  I  am  not  prepared  to  do. 

In  th$  first  place,  Stevenson  had  been  one  of  the  firm  of  Strader, 
Perrine,  &  Co.  He  made  the  note  payable  to  himself,  and  signed 
.the  name  of  the  firm  to  it     Being  both  a  maker  and  the  payee,  the 
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note  was  void  on  its  &ee,  or  at  least  could  have  no  legal  efiect;  when 
negotiated,  that  is,  when  it  was  indorsed  by  Stevenson,  and  sold 
to  Stinson  &  Campbell,  it  could  only  become  a  binding  instru- 
ment in  their  hands  on  Strader,  Perrine,  &  Co.,  as  Stinson  & 
Campbell  could  enforce  payment.  The  time  of  negotiation,  there- 
fore, is  the  true  date  of  the  note. 

It  b  in  proof,  that  the  firm  of  Strader,  Perrine,  &  Co.  was 
dissolved  on  the  23d  of  April,  1836,  and  that  the  usual  advertise- 
ment was  then  made  of  the  fact.  This  bound  all  persons  who  had 
not  had  previous  dealings  with  the  firm ;  nor  is  there  any  proof 
found  in  the  record,  showing  that  either  Stinson  &  Campbell,  or 
Smyth,  the  plaintiff,  had  had  any  such  dealings.  K  the  note  was 
negotiated,  therefore,  to  Stinson  &,  Campbell,  aftier  the  dissolution 
of  the  partnership,  it  was  void,  and  does  not  bind  Perrbe,  inas- 
much as  Stevenson  had  no  power  to  bind  him. 

2.  Perrine  is  proved  to  have  withdrawn  from  the  firm  in  Decern* 
ber,  1835.  But  as  no  regular  notice  was  given  of  this  fact,  it  rests 
on  him  to  bring  home  knowledge  of  it  to  the  holder  of  the  paper. 
If  Stinson  &  Campbell  had  knowledge,  when  they  took  the  note 
from  Stevenson,  then  they  could  not  have  recovered  from  Perrine 
on  it. 

So  again,  if  Stinson  &  Campbell  took  the  note  from  Steven- 
son in  discharge  of  the  individual  debt  of  the  latter,  they  could 
not  recover  from  Perrine,  whether  he  was  or  was  not  a  partner  at 
the  date  of  its  negotiation.  The  proof  of  either  of  these  events 
is  imposed  on  the  plaintiff.  But  havmg  shown  either  of  the  two 
last  circumstances,  then  the  plaintiff  is  bound  to  prove  ^^  under 
what  circumstances,  or  for  what  value,  he  became  tbie  holder."  I 
need  only  refer  to  Chitty  on  Bills  (9th  ed.),  648,  for  the  established 
rule.  If  the  plaintiff  fails  to  show,  in  such  case,  that  he  came  by 
the  note  in  the  due  course  of  trade,  and  before  it  fell  due,  then  the 
defendant  is  entitled  to  a  verdict. 

3.  In  regard  to  the  question  of  the  competency  of  Strader's  evi- 
dence, I  have  found  much  difficulty.  The  competency  of  Strader  to 
depose,  in  the  principal  opinion,  is  held  to  be  governed  bv  the  cases 
of  United  States  Bank  v.  Dunn,  6  Pet.  51 ,  and  Bank  of  Metropo- 
lis V.  Jones,  8  Pet.  12.  In  the  one  case,  Carr,  the  first  indorser^ 
was  mtroduced  by  the  second  indorser,  Dunn,  who  was  sued  to  make 
out  a  defence.  In  the  second  case,  Jones,  the  indorser  and  defendant, 
introduces  Mr.  Blake,  the  maker  of  the  note,  to  establish  a  defence; 
and,  in  each  bstance,  this  court  held  that  the  witness  was  incom- 
petent to  invalidate  the  negotiable  paper  to  which  he  w^as  a  party; 
and  the  decision  in  Walton  v.  Shelley,  1  Term  R.  296,  was 
followed.  Of  this  case,  Mr.  Chitty  says  (669),  —  "  Though  it 
was  formerly  held,  that  no  party  should  be  permitted  to  give  testi- 
mony to  invalidate  an  instrument  he  had  signed,  a  contrary  rule  now 
prevails  "  ;  and  refers  to  Bent  v.  Baker,  3  Term  R.  36,  and 
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Jordaine  «.  Lasbbrooke,  7  Temi  R.  601.  ^^  The  general  rule  is,*' 
says  Chhty,  *'  tbat  it  is  no  objection  to  tbe  competencj  of  a  witness, 
that  he  is  also  a  party  to  the  same  bill  or  note,  imless  he  be  directly 
interested  in  the  event  of  the  suit,  and  he  be  called  in  support 
of  such  interest ;  or  unless  the  verdict,  to  obtain  which  his  testi- 
mony is  offered,  would  be  admissible  evidence  in  his  favor  in  an- 
other suit."  This  was  the  principle  on  which  the  cases  of  Bent 
0.  Baker  and  Jordaine  v.  Lashbrooke  proceeded.  By  the  statute 
of  3  and  4  Will.  IV.,  ch.  42,  §  36,  for  the  amendment  of  tbe 
law,  the  rule  was  enlarged,  so  as  to  let  in  parties  to  negotiable  paper 
as  witnesses  for  or  against  whom  the  verdict  and  judgment  might  be 
evidence,  the  statute  providing  that  the  record  should  not  be  evi- 
dence for  or  against  tliem.  And  thus  the  law  of  evidence,  b  this 
regard,  now  stands  in  the  courts  of  Great  Britain*  It  is  ako  set** 
tied,  and  had  been,  long  before  1832,  when  the  decision  in  the 
Bank  of  the  United  States  v,  Dunn  was  made,  in  a  large  majority 
of  ^e  States  of  this  Union,  in  accordance  with  the  principles  laid 
down  in  Jordaine  v.  Lashbrooke,  and  Bent  v.  Baker  ;  and  the 
question  now  is  for  this  court  to  determine  how  far  the  United 
States  Circuit  Courts,  when  acting  in  the  States,  shall  enforce  the 
doctrine  laid  down  in  Dunn's  case,  and  which  was  very  properly 
applied  in  that  of  Jones.  The  decision  is,  —  ^^  That  no  man  who  is 
*  a  party '  to  the  note  or  bill  shaU,  by  his  own  evidence,  invalidate 
it."  But  suppose  he  is  no  party  to  it,  and  that  his  name  has  been 
put  on  it,  or  to  it,  by  forgery,  and  he  is  called  on  by  another  to 
establish  that  the  defendant's  name  was  forged,  as  well  as  that  of 
tbe  witness,  is  he  then  competent  ?  He  gave  no  credit  to  the 
paper  ;  and,  if  the  evidence  of  all  those  who  could  prove  the  de- 
fence is  cut  off,  by  the  mere  name  appearing,  nothing  more  would 
be  required  to  effectuate  the  fraud,  than  to  put  on  the  names  of  all 
persons  who  could  prove  the  fraud.  In  such  an  instance,  I  feel 
sure  the  rule  laid  down  by  this  court  does  not  apply.  Nor  can  I, 
satisfactorily  to  my  own  mind,  distinguish  the  case  put  from  one 
where  a  fraudulent  note  is  made  in  the  name  of  a  firm,  by  one  of 
the  original  partners,  after  die  dissolution  of  the  partnership,  when 
he  had  no  authority  to  use  the  name  of  those  he  attempts  to  bind. 
Indeed,  it  is  difficult  to  say  that  Stevenson  was  not  guilty  of  for- 
gery, if  he  made  the  notes,  and  passed  them  off  to  Stinson  & 
Campbell,  after  the  dissolution  of  the  partnership,  in  discharge  of 
his  own  debt,  and  with  the  intention  to  defraud  his  former  part- 
ners. In  the  cases  that  have  heretofore  come  before  this»  court,  the 
witnesses  proved  in  advance  that  they  gave  credit  to  the  paper,  by 
signing  their  names ;  and  that  they  were,  beyond  dispute,  parties 
to  it,  as  well  as  tbe  defendant. 

The  principle  assumed  in  Walton  v.  Shelley  is  in  violation  of 
one  of  the  most  familiar  and  general  principles  of  evidence  known 
to  courts  of  justice  ;  that  is  to  say,  that  any  person  of  sufficient 
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age  and  sanity  can  be  a  competent  witness  to  depose  in  any  cause 
where  he  is  not  directly  interested  m  the  event  of  the  suit.  To  Urn 
rule  there  are  exceptions,  but  they  are  almost  uniformly  fayoraUe 
to  the  admission  of  the  testimony^  are  of  comparatively  recent  origiB, 
founded  on  experience,  and  conducive  to  the  due  administration  of 
justice  in  a  high  de^ee. 

Again,  the  act  of  May  19,  1838,  declares,  that  ^'  the  forms  and 
modes  of  proceeding  in  suits  in  the  courts  of  the  United  States 
(in  States  admitted  into  the  Union  since  1789),  m  those  of  com- 
mon law,  shall  be  the  same  in  each  of  those  States  respectively  as 
are  now  used  in  the  highest  court  of  original  and  general  jurisdiction 
of  the  same." 

That  the  court  below  proceeded,  in  the  admission  of  Strader 
as  a  witness,  according  to  the  modes  of  proceeding  ki  the  Circuit 
Courts  of  the  State  of  Alabama,  is  not  questioned.  The  method 
and  manner  of  administering  justice  in  the  State  courts  is  the  mode 
referred  to  in  the  act  of  Congress,  as  I  imderstand  it ;  and  I  cannot 
resist  the  conclusion,  that  the  modes  prescribed  by  the  act  of  Coor 
press  to  the  federal  cotirts  held  in  that  State  embrace  the  rules 
m  regard  to  the  competency  of  evidence ;  without  evidence  diere 
can  be  no  proceedings  ;  rules  for  its  admission  are  indispensable  ; 
these  rules  must  be  derived  from  some  audiority  ;  from  statutes 
they  cannot  be,  and  therefore  Congress  has  said  the  State  courts 
shall  furnish  them  to  the  foreign  tribunab  administering  the  laws 
there,  —  and  this  for  the  plain  reason,  that  the  measure  of  justice 
shall  be  the  same  in  the  foreign  that  it  is  in  the  domestic  tribunab, 
and  evidence  is  the  measm^  of  justice  in  great  part. 

There  can  be  no  objection  to  the  competency  of  Strader  be- 
cause he  was  a  party  of  record.  The  original  writ  issued  against 
him  and  Perrine  jomlly  ;  but  Strader  was  not  found,  and  a  nolle 
proiequi  was  entered  as  to  him,  and  Perrine  was  declared  against 
alone. 

I  concur  that  the  charge  of  the  Circuit  Court  was  erroneous  in 
so  far  as  it  assumed  that  the  mstruments  sued  on  were  subject  to 
the  same  equities  in  the  hands  of  Smyth  that  they  were  when  held 
by  Stinson  &  Campbell.  The  cotuts  of  Alabama  have  con- 
strued the  statutes  of  that  State  affecting  negotiable  paper,  and  held 
they  did  not  apply  to  notes  payable  in  bank  ;  of  which  description 
are  the  ones  sued  on.  The  charge,  therefore,  violated  the  com- 
mercial rule,  that  the  innocent  indorsee  takes  the  paper  discharged 
of  a  previous  infirmity. 
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laABSLLA  L.  Maocay,  EiXBcuTsix  OF  Jambs  Magxay,  Zbno  Mackat, 
Gbobob  Akthont  Mackat«  Jambs  Bbmnbtt  Mackat,  Rbuben  Colb- 
XAN  Ajco  Eliza  Lucy,  his  wifb,  William  Colbman  and  Amslu 
Ann«  his  WI9B,  Louis  GmroN  and  Mary  Catbbrine,  his  wifb, 
David  Bowles  and  Jitlia  Janb,  his  wife,  and  Isabella  Louisa 
Mackay  by  Irabblla  L.  Mackay  heb  guardun,  v.  Patrick  M. 
Dillon. 

The  jurisdiction  of  thii  court,  when  «  case  is  brought  up  from  m  State  court 
under  the  twenty-fifth  section  of  the  judiciary  act,  doea  not  extend  to  questions 
of  evidence  ruled  by  that  court,  unless  it  is  sought  to  giro  such  OTidence  eflbct 
for  other  purposes  over  which  this  court  has  jurisdiction. 

Under  the  act  of  1806,  providing  for  the  appointment  of  commissioners  to  examine 
and  decide  on  certain  claims  to  land,  and  the  act  of  1812,  confirming  those  claims. 
Congress  did  not  intend  to  adopt  the  boundary-lines  of  the  claims  according  to  the 
■mreys  which  had  been  laid  before  the  commissioners ;  nor  adopt,  for  any  pur- 
pose, the  evidence  which  had  been  presented  to  the  board. 

A  decision  of  the  court  below,  cutting  off  all  proof  of  the  correctness  or  incorrect- 
ness of  such  suTvevs,  was  therefore  erroneous.  ^ 

A  sorvey,  made  at  the  instance  of  the  inhabitants  of  St  Louis,  for  the  purpose  of 
presenting  their  claim  to  commons,  in  due  form,  to  the  board  of  coramissionen, 
was  in  its  nature  a  private  survey,  not  binding  on  the  United  States,  and  having 
no  binding  influence  on  the  title  of  subsequent  litigants. 

|iy  what  description  of  survejrs  the  United  States  are  bound,  and  those  claiminc 
under  them  governed,  reference  is  made  to  a  preceding  case  in  this  volume,  fu 
Jourdan  and  Landry  v.  Barrett  (ante^  p.  169),  and  for  the  effect  of  a  legal  survey 
of  the  commons  of^t  Louis,  to  the  suooeeoiog  oase  of  Les  Bois  v.  BrameH. 

This  ctse  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Missouri,  by  a  writ  of  error,  issued  under  the  twenty-fifth 
section  of  the  judiciary  act. 

The  suit  was  originally  brought  in  the  Circuit  Court  (State 
court)  for  the  county  of  St  Louis,  but  the  vemie  changed  to  the 
coun^  of  St.  Charles. 

It  was  an  ejectment,  brought  by  the  heirs  of  Mackay  against 
Dillon,  to  recover  a  tract  or  parcel  of  land  in  the  county  of  St. 
Louis,  containing  two  hundred  arpents  or  more,  bounded  on  the 
north  by  land  formerly  bdooging  to  Auguste  Chouteau,  called  the 
Mill  tract ;  on  the  south  by  land  formerly  belonging  to  Anthony 
Soulard,  deceased  ;  on  the  east  by  the  road  leading  from^  the  city 
of  St.  Louis  to  the  village  of  Carondelet ;  on  the  west  by  land  for- 
roeriy  of  the  royal  domain. 

As  the  instruction  asked  by  the  defendant,  and  granted  by  the 
court,  referred  to  the  copy  of'^  the  claim  given  in  evidence,  it  is 
necessary  to  set  forth  the  whole  of  this  evidence  upon  which  the 
claim  of  the  defendant  rested  ;  and  also  to  state  tne,  title  of  the 
{riaintifis. 

The  plaintiffs  showed  title  as  follows. 

1st.  Mackay's  will,  the  production  of  which  was  afterwards  ren- 
dered unnecessary,  by  the  admissicm  of  the  defendant,  that  the 
eiintiffs  were  the  wife  and  children  and  sons-in-law  of  James 
ackay  deceased. 
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2d.  The  admission  of  the  defendant,  tbat,  at  the  commence- 
ment of  the  suit,  he  had  in  his  possession  thuty  acres,  part  of  the 
tract  m  the  declaradon  described,  all  of  which,  thus  m  his  posses- 
sion, laid  west  of  the  eastern  line  of  the  tract  claimed  as  the  com- 
mons of  St.  Louis,  and  was  embraced  m  the  survey  of  the  com- 
mons as  made  by  James  Mackay  in  the  year  1806. 

3d.  Mackay's  petition  for  a  concession,  and  the  order  of  the 
Lieutenant-Governor  thereupon,  both  in  1799,  and  a  survey  in 
1802. 

4th.  Proceedings  of  the  board  of  commissioners  established  by 
the  act  of  Congress,  passed  on  the  2d  of  March,  1805. 

dth.  Proceedings  under  the  act  of  Congress,  passed  on  the  13th 
of  June,  1812. 

6th.  Extracts  from  the  decision  of  Mr.  Bates,  under  the  same 
act. 

7th.  Proceedings  of  the  board  of  commissioners  established  by 
the  acts  of  Congress,  passed  on  the  9th  of  July,  1832,  and  2d  of 
March,  1833. 

8th.  The  act  of  Congress,  passed  on  the  4th  of  July,  1836. 

9th.  The  certificate  of  the  surveyor  of  the  public  lands,  dated 
the  5th  of  December,  1840. 

10th.  The  deposition  of  Soulard. 

11th.  Proof  of  the  location  and  value  of  the  land. 

These  points  will  be  taken  up  in  order.  Nothmg  more  need  be 
said  with  regard  to  the  first  and  second. 

3.  Mackay's  petition  for  a  concession,  the  order  of  the  Lieu- 
tenant-Governor, and  survey. 

«^  To  Don  Charles  Dehault  Delassus,  Lieutenant-Governor  and 
Commander-in-chief  of  Upper  Louisiana. 

^^  James  Mackay,  commandant  of  St.  Andr6,  of  Missouri,  has 
the  honor  to  represent,  that,  having  often  sundry  reports  to  make  to 
government,  on  which  account  his  presence  is  required  in  this 
town,  he  would  wish  to  have  a  place  of  residence  m  the  same  ; 
therefore,  considering  that  all  the  town  lots  are  conceded,  he  has 
the  honor  to  supplicate  you  to  have  the  goodness  to  grant  to  him, 
to  the  south  of  this  town,  a  vacant  tract  of  land  of  about  two  hun- 
dred and  some  arpents  in  superficie,  which  tract  of  land  is  bounded  as 
follows :  —  To  the  north,  by  the  land  of  Mr.  Auguste  Chouteau  ; 
to  the  south,  by  lands  of  Mr.  Antoine  Soulard ;  to  the  east,  by 
the  public  road  gomg  from  this  town  to  Carondelet ;  and  to  the 
west,  by  his  Majesty's  domain.  The  petidoner,  confiding  in  your 
justice,  hopes  that  his  zeal  for  his  Majesty's  service,  and  the  small 
salanr  which  he  enjoys,  shall  be  strong  motives  in  the  opinion  of  a 
chief  who,  like  you,  makes  his  happiness  consist  in  distributing  fa- 
vors to  the  officers  who  have  the  honor  to  serve  under  his  orders. 
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Ib  this  bdi^  he  hofes  to  obtsin  of  your  jiatice  the  Ikvor  which  he 
soUeits* 

JACQUE  MACKAY. 
^<  8t.  Lomsj  (kt^er  9,  1799." 

"  Si.  Louii  of  Illifuns^  October  9,  1799. 
^^  Cognizance  being  taken  of  the  foregoing  memorial  of  Mr. 
James  Mackay,  and  due  attention  being  paid  to  his  merits  and  good 
services,  the  surveyor  of  this  Upper  Louisiana,  Don  Antonio  Sou- 
lard,  shall  put  the  mterested  party  into  possession  of  the  land  which 
he  solicits,  in  the  place  designated  iii  this  memorial,  and  this  being 
executed,  he  shall  draw  a  plat  of  his  survey,  delivering  the  same 
to  the  party,  with  his  certificate,  in  order  that  it  shall  serve  to  him 
to  obtain  the  concession  and  title  in  form,  from  the  intendant- 
general,  to  whom  alone  corresponds,  by  royal  order,  the  distribut- 
ing and  grantbg  all  classes  of  lands  of  the  royal  domain. 

CARLOS  DEHAULT  DELASSUS. 

<^  Truly  translated.     St.  Louis,  20th  February,  1833. 

JULIUS  DE  MUN." 

Translation  of  the  Spanish  Survey. 

^^  The  bounds  and  comers  are  all  indicated  on  the  survey.  All 
die  line-trees  are  marked  with  a  blaze  above,  and  two  notches  be- 
low, and  the  right  and  left  Uazed  only.  Marked  in  book  A, 
fol.  56,  No.  94. 

**  Don  Antoine  Soulard,  particular  surveyor  of  Upper  Louis- 
iana, certify  that,  on  the  24th  of  this  present  year,  in  virtue  of  the 
decree  which  accompanies  of  the  Lieutenant-Governor  and  sub- 
delegate  of  the  royal  estate,  Don  Carlos  Dehault  Delassus,  in  date 
of  the  month  of  October,  of  the  year  1799,  I  went  to  the  land  of 
Don  Santiago  Mackay,  the  admeasurement  of  which  I  have  taken 
in  presence  of  the  proprietor  and  of  the  neighbours  who  bound 
thereon,  with  the  perch  of  Paris  of  eighteen  feet  long,  according  to 
the  custom  adopted  in  this  province  of  Louisiana,  and  without  re- 
gardii^  the  variations  of  the  needle,  which  is  seven  (7)  degrees  and 
thirty  (30)  minutes,  as  appears  by  the  plat  that  precedes  ;  which 
land  is  situate  to  the  soum  of  the  little  river  of  the  miUs,  situate 
near  the  town  of  St.  Louis,  bounding  north  by  the  lands  of  Don 
Ai^ste  Chouteau  ;  south,  in  part,  by  another  piece  of  land  of 
Don  Antonio  Soulard  and  the  royal  domain  ;  east,  in  part,  by  the 
land  of  Don  Auguste  Chouteau,  and  by  the  roysl  road  from  the 
town  to  the  village  of  Carondelet ;  west,  by  the  lands  of  the  royal 
domain  ;  and  in  order  that  it  may  appear  when  fitting,  I  give  the 
present  with  the  plat  that  precedes,  in  which  are  indicated  the  di- 
mensions and  natural  and  artificial  limits  which  surround  the  said 
land.     St.  Louis  of  Illinois,  17th  of  December,  1802. 

#  ANTONIO  SOULARD,  PartUular  Swveyor.'' 
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4.  F^receedmgs  ot  ike  board  of  coanraiftaoaers  estaUbbed  bgr 
the  act  of  Congress,  passed  the  2d  of  March,  1805. 

This  act  provided  for  the  appomtment  of  three  persons,  who 
should  examine  and  decide  on  all  claims  sttbmttted  to  them,  and 
report  the  result  to  the  Secretary  of  the  Treasury,  who  was  di- 
rected to  communicate  it  to  Congress. 

"  July  22d,  1806. 

^^  The  board  met  agreeably  to  adjournment.  Present  the  Honor- 
able John  B.  C.  Lucas,  Clement  fi.  Penrose,  and  James  L.  Do- 
naldson, Escmires. 

^'  James  Mackay,  claiming  two  hundred  arpents  of  land,  or 
thereabouts,  situate  in  the  fields  of  St.  Louis,  produces  a  concession 
from  Charles  D.  Delassus,  dated  October  9th,  1799,  and  a  sur- 
vey of  the  same,  dated  the  24th  of  November,  and  certified  the 
17th  of  December,  1802. 

^^  Auguste  Chouteau,  being  duly  sworn,  says,  that  the  said  tract 
of  land  was  surveyed  in  1804  or  1805  ;  that  he  never  heard  of  a 
concession  having  been  granted  for  the  same  until  the  survey  was 
taken  ;  that  the  said  tract  is  adjoining  a  tract  claimed  by  the  wit- 
ness, and  that  the  same  interferes  with  a  tract  claimed  by  the  in- 
habitants of  St.  Louis  as  a  conunon.  The  board,  from  the  above 
testimony,  are  satisfied  that  the  aforesaid  concession  is  antedated. 
On  motion,  adjourned  to  to-morrow^  9  o'clock,  A.  M.  See  min- 
utes. No.  1,  pp.  412,  413,  417,  and  419.'*" 

"  Friday,  July  SUty  1807.  3  o'cbck. 
^^  The  board  met  agreeably  to  adjournment*  Present  the  Honor- 
able John  B.  C.  Lucas,  Ulement  B.  Penrose,  and  Frederick 
Bates,  Esquires.  James  Mackay,  claiming  about  two  hundred  and 
eighty-two  arpents  in  the  common  of  St.  Louis,  produces  a  con- 
cession from  Charles  Dehault  Delassus,  dated  the  9th  of  October^ 
1799.  Survey  and  certificate  dated  the  17th  of  December,  1802. 
Laid  over  for  decision.  The  board  adjourned  until  to-morrow,  9 
o'clock.  JOHN  B.  C.  LUCAS. 

CLEMENT  B.  PENROSE. 
FREDERICK  BATES. 
"  See  book  No.  3,  pp.  19-21.'' 

<^  Saiwrdayy  Jfovembtr  4Hiy  1809. 
*^  Board  met.  Present,  John  B.  C.  Lucas,  Clement  B.  Pea* 
rose,  conunissioners.  James  Mackay^  claiming  two  hundred  9ai 
eightv-two  arpents  of  land,  situate  on  the  commons  of  St.  Lom», 
See  book  No.  1,  p.  417  ;  book  No.  9),  p.  21.  It  is  the  opiaioo 
of  the  board  that  this  claim  ou^t  not  to  be  con&med.  Board  ad* 
joorned  till  Monday  next,  9  o'clock,  A.  M. 

JOHN  B.  C.  LUCAS. 
CLEMENT  B.  PENROSE. 
'^  See  book  No.  4,  pp.  185  - 187."  « 
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5.  Proceedii^  under  the  act  (rf*  the  13th  of  June,  1812. 

"  St.  LouiSy  December  28/A,  1813. 

*^  James  Mackay  claims  about  thirty  arpents  of  land  near  the 
town  of  St.  Louis,  produces  a  concession  from  Charles  D.  Delas- 
sus,  Lieutenant-Governor,  for  about  two  hundred  arpents,  dated  the 
9th  of  October,  1799.  Survey  of  two  hundred  and  eighty-eight 
arpents,  17lh  of  December,  1802  (certified). 

'^  M.  P.  Leduc,  as  agent  of  claimant,  abandons  all  but  about 
thirty  arpents ;  the  part  abandoned  supposed  to  be  compre- 
hended by  the  survey  of  the  commons.  It  appearing  from  the 
minutes,  book  No.  I,  p.  417,  that  no  testimony  has  been  intro- 
duced on  the  merits  of  this  claim.     A  witness  is  now  admitted. 

*^  Antoine  Soulard,  duly  sworn,  says  that  this  claim  was  granted 
to  claimant  by  C.  D.  I)elassus,  Lieutenant-Governor,  on  the 
recommendation  of  his  successor,  Z.  Suedeau,  who  had  promised 
the  same.  It  was  surveyed  under  the  Spanish  government,  and 
has  ever  since  been  considered  as  property  of  claimant ;  that  com 
was  raised  on  preihises  for  claimant,  during  three  or  four  of  the  last 
years. 

^^  Mhte.  No  more  abandoned  than  may  fall  within  the  com- 
mons, should  they  be  confirmed.  See  Bates's  minutes,  pp.  116 
117.'' 

6.  Extracts  from  the  decbion  of  Mr.  Bates  under  the  same  act, 
and  act  of  3d  March,  1813. 

Plaintifi^s  then  read  in  evidence  extracts  from  Bates's  decision, 
opinions  of  the  recorder  of  land  titles  for  Missouri  Territory,  as  to 
claims  entered  under  act  of  13th  June,  1812,  and  proven  before  1st 
January,  1814,  as  provided  by  the  act  of  the  3d  of  March,  1813, 
comprehending  also  the  claims  m  the  late  district  of  Arkansas,  which, 
by  act  of  2d  August,  1813,  were  permitted  to  be  entered  until 
1st  January,  1814,  and  proven  until  1st  July,  1814,  together  with 
the  extensions  of  quantity  provided  by  fourth  section  of  act  of 
3d  March,  1813,  and  confirmations  under  the  act  of  12th  April, 
1814. 
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^^  Rbcou>br'»  CHtfiob, 
Si.  LouUy  JUMioiirf,  5tk  Deetmhtty  1840. 

<<  I  certify  the  above  to  be  truly  extracted  Grom  page  36  of  book 
No.  2y  except  the  caption,  which  is  truly  copied  from  page  1  of 
book  No.  1,  being  two  of  the  five  small  books,  with  the  following 
indorsement  on  the  first,  and  also  on  the  fifth  book,  believed  to  be 
in  the  handwriting  of  Frederick  Bates^  to  wit :  — 

^^  These  five  small  books  are  origmals  in  the  proper  handwriting 
of  the  undersigned,  being  his  decisions  on  land  claims  since  the 
adjournment  of  the  late  board.  These  were  arranged  and  fairly 
transcribed  for  report  to  the  commissioner  of  the  general  land-office, 
but  not  yet  recorded  in  the  books,  because  they  have  no  authority 
till  sanctioned  by  government. 

FREDERICK  BATES,  Ricarder  oflAtnd  TUUs. 

«^  St.  Louisy  Jfovember  Itty  1815. 

"  All  on  file  b  this  office.  F.  R.  CONWAY, 

U.  S.  Recorder  of  Land  Ti^  m  l/br 
SUUe  y  JtH$90uri,^^ 

This  decision  the  plaintiffs  alleged  to  have  been  confirmed  by 
die  actof  29lh  April,  1816.     3  Lit.  &  Brown's  ed.  328. 

7.  Proceedings  of  the  board  of  commissioners,  established  by 
the  acts  of  9th  July,  1833,  and  2d  March,  1833. 

The  act  of  1832  authorized  commissioners  to  examine  all  the 
unconfirmed  claims  to  land  in  Missouri,  &c.,  to  class  them,  and,  at 
the  commencement  of  each  session  of  Congress  during  said  term 
of  examination,  lay  before  the  commissioner  of  the  general  land* 
office  a  report  of  tlie  claims  so  classed,  &c.,  to  be  laid  before 
Congress  for  their  final  decision  upon  the  claims  contained  in  the 
first  class.  The  act  of  1833  directed  the  commissioners  to  em^ 
brace  every  claim  to  a  donation  of  land,  held  in  virtue  of  settle* 
ment  and  cultivation. 

Plaintiffs  then  read  in  evidence,  from  the  report  of  the  recorder 
and  conunissioners  for  the  adjustment  of  land  titles  in  Missouri^ 
under  the  acts  of  Congress  of  the  9th  of  July,  1832,  and  2d  of 
March,  1833,  printed  by  authority  of  Congress,  all  under  the  head 
of  No.  54  (James  Mackay  claiming  two  hundred  and  more  ar- 
pents,)  pp.  174-177  of  said  report. 


(C 


"  Mondayy  February  18tt,  1833. 
F.  R.  Conway,  Esq.,  appeared  pursuant  to  adjournment, 
having  been  authorized,  by  a  resolution  of  the  board  of  commiS'- 
sioners  of  the  1st  of  December  last,  to  receive  evidence.  James 
Mackay,  by  his  legal  representatives,  claiming  two  hundred  and 
more  arpents,  —  it  bemg  a  special  location.  See  book  B,  pp.  433, 
434  ;  mmutes,  No.  1,  p.  417  ;  minutes  of  recorder,  p.  117.  The 
claimant  further  refers  to  book  B,  p.  486,  in  order  to  show  that 
the  claim  for  the  commons  of  St.  Louis  does  not  mterfere  with  this 
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claim  ;  also,  to  boik  No*  5,  p.  M2.  Produces  a  papor  pmporting 
to  be  a  concession  firom  Carlos  Defaaidt  Ddassiis,  dated  October 
9,  1799.     See  Bates's  decision,  p«  36. 

^^  M.  P.  Leduc,  being  duly  seworn,  saitfa,  that  the  signature  to 
concession  is  in  the  proper  hsoidwriting  of  the  said  Carlos  Dehadt 
Delassus.  Book  No.  3,  p.  21  ;  No.  4,  p.  186.  For  further  tests* 
mony  of  M.  P.  Leduc  in  behalf  of  this  claim,  see  next  claim  below. 
Ancoine  Souhord,  claiming  fwo  hundred  and  four  arpents  forty-eight 
perches,  to  wit :  deponent  iurtfaer  says  that  he  informed  Mr.  Son* 
krd  that  in  case  he  would  abandon  the  part  of  his  claim  wUch  was 
included  in  the  commons  of  St.  Louis,  Mr.  Bates  would  confirm 
the  balance  of  said  claim  ;  thereupon  Soulard  called  upon  Mr. 
Bates,  and  made  the  abandonment,  upon  which  Bates  confinned 
the  part  of  said  claim  which  lies  east  of  the  common,  and  at  the 
same  time,  Soulard,  as  agent  for  Mackay,  made  the  same  abandon- 
ment on  Mackay's  claim,  and  that  since  that  time  Soulard  told  the 
deponent  that  Mackay  disapproved  of  said  abandonment,  and  that 
he,  the  said  deponent,  never  acted  as  agent  for  Mackay  in  said 
claim  ;  that  he  does  not  know  that  Soulard  ever  was  authorized  by 
Mackay  to  make  said  abandonment ;  that  smce  the  time  of  said 
abandonment,  Mackay  remained  as  ostensible  owner  and  claimant 
of  said  land  ;  that  he  Duilt  thereon  a  house,  and  lived  and  died  in  it. 
The  deponent  further  says,  that  what  he  understands  by  these 
claims  interfering  with  the  commons  of  St.  Louis,  is  the  part  of 
said  claims  included  in  the  survey  of  said  commons,  made  by 
Mackay  in  1806,  as  recorded.  Deponent  believes  that  taxes  were 
paid  by  Mackay  and  Soulard  on  said  lands  until  1820  ;  and  that 
the  part  of  Mackay's  claim  which  was  not  confirmed  was  sold 
under  an  execution  as  being  the  property  of  said  Mackay.  Ad- 
journed until  to-morrow,  at  10  o'clock,  A.  M. 

F.  R.  CONWAT.*> 

See  book  No.  6,  pp.  102-104,  and  107. 

"  Thuridayy  MwinAer  7/A,  1833. 
'  ^  The  board  met  pursuant  to  adjournment.  Present,  L .  F.  Linn, 
A.  G.  Harrison,  F.  R.  Conway,  commissioners.  James  Mackay 
claiming  two  hundred  and  more  arpents.  See  p.  103  of  this  book. 
The  board,  after  minutely  examining  the  original  papers  in  this  case, 
see  no  cause  for  entertaining  even  the  suspicion  of  the  concession 
being  antedated,  as  expressed  by  the  former  board,  and  they  are 
unanimously  of  opinion  that  this  claim  ought  to  be  confirmed  to  the 
said  James  Mackay,  or  to  his  legal  representatives,  according  to 
the  concession.  Tlie  board  adjouurned  until  to-morrow,  9  o'clock, 
A-  M.  L.  F.  LINN, 

F.  R.  CONWAY. 

A.  G.  HARRISON." 


Sea  book  No.  6,  pp.  304,  306,  and  307. 
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8.  The  act  of  Congress  passed  4th  July,  1836. 

By  this  act,  Congress  confirmed  the  decisions  in  favor  of  land 
claimants  made  by  the  above  commissioners,  saving  and  reservbg, 
however,  to  all  adverse  claimants  the  right  to  assert  the  validity  of 
their  claims  in  a  court  or  courts  of  justice  ;  and  the  second  section 
declared,  that  if  it  should  be  found  that  any  tract  or  tracts  thus 
confirmed,  or  any  part  thereof,  had  been  previously  located  by  any 
other  person  or  persons  under  any  law  of  the  United  States,  or  had 
been  surveyed  or  sold  by  the  United  States,  the  present  act  should 
confer  no  title  to  such  lands  in  opposition  to  the  rights  acquired 
by  such  location  or  purchase,  &c.,  &c. 

9.  The  certificate  of  the  surveyor  of  the  public  lands,  dated  5lh 
December,  1840,  accompanying  which  was  a  plat. 

'<  St.  Louisj  5th  ofDeeember^  1840. 
^^  The  above  plat  of  survey  No.  3,123,  containing  225  ^  acres, 
m  the  name  of  James  Mackay,  or  bis  legal  representatives,  is  cor- 
rectly copied  from  the  approved  plat  on  file  in  this  office.  The 
said  survey  is  the  tract  confirmed  to  said  James  Mackay,  or  his 
legal  representatives,  by  the  act  of  Congress,  approved  the  4th  of 
July,  1836,  entitled  ^  An  act  confirming  claims  to  land  in  the  State 
of  Missouri,  and  for  other  purposes,'  it  being  No.  54  in  the  report 
of  the  commissioners  referred  to  in  the  above  designated  act  of 
Congress.  No  separate  survey  has  been  made  of  the  thirty  arpents 
of  said  tract,  confirmed  by  an  act  of  Congress,  approved  the  29th 
of  April,  1816. 

WILLIAM  MILBURN, 

Surveyor  of  the  Public  Lands  of  the  States 

of  Illinois  and  JlfMouri." 

10.  The  deposition  of  Soulard. 

Plaintiffs  then  read  in  evidence  the  deposition  of  Garlon  Sou- 
lard^ namely  :  — 

"  We  do  hereby  agree,  that  the  deposition  of  James  G.  Soulard 
be  taken  on  this  30th  of  November,  1839,  to  be  read  in  evidence 
in  the  trial  of  a  certain  cause  now  pending  in  the  Circuit  Court  of 
St.  Charles  county.  State  of  Missouri,  wherein  the  heirs  of  James 
Mackay,  deceased,  are  plaintiffs,  and  Patrick  M.  Dillon  is  de- 
fendant. On  the  part  of  the  plaintiffs,  L.  E.  Lawless  ;  H.  R. 
Gamble  for  defendant.  James  G.  Soulard,  of  lawful  age,  being 
produced,  sworn,  and  examined  on  the  part  of  the  plaintiffs,  on  his 
oath  says,  I  was  very  well  acquainted  with  the  late  James  Mackay, 
who  died  at  his  residence  in  St.  Louis  county,  in  the  fall  or  winter 
of  1823  or  1824 ;  I  think  in  1823.  He  left  several  children,  who 
are  still  living ;  namely,  Zeno,  Eliza,  wife  of  Reuben  Coleman, 
Catherine,  wife  of  Louis  Guyon,  Julia,  wife  of  David  Bowles, 
Antoine,  James,  Amelia  Ann,  wife  of  William  Coleman,  Louisa, 
lately  married  to  some  person  in  Kentucky,  whose  name  is  Baker, 
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as  I  am  infonned ;  he  also  left  a  widow,  who  is  still  living ;  ker 
miae  is  IsakeSa  L.  Mackay.  The  residence  of  Jaooes  Mackay, 
and  where  he  died,  is  part  of  the  building  now  known  as  the  cchip 
vent,  in  the  south  part  of  the  city  of  St.  Louis.  The  confirmed 
part  of  the  tract  of  land  on  which  said  bouse  is  built  is  outside  and 
east  of  the  line  <^  the  St.  Louis  commons  }  and  all  the  land  there 
inclosed  and  occupied  by  Mr.  Mackay,  at  the  time  of  his  deaths 
was  east  of  the  commons.  He  had  about  three  acres  inclosed  (aft 
near  as  I  can  remember) .  The  part  occupied  by  him  was  undecr 
9tood  to  be  that  part  of  said  land  which  was  confirmed  to  Mr- 
Mackay.  Mr.  Mackay  left  a  will  and  appointed  executors  ^  name« 
ly,  Anthony  Soulard,  my  father,  Isabella  L.  Mackay,  the  widow,, 
and  Zeno  Mackay,  imdei;  certain  conditions,  and  Gabriel  Loi^» 
The  widow  of  James  Mackay  remained  in  possession  of  the  nuu> 
sion-bouse,  after  the  death  of  her  husband,  two  or  three  years,  I 
think,  by  herself  and  her  tenants  ;  after  she  ceased  to  occupy  it, 
I  think  Mr.  Mullanply  took  possession  ;  after  which  time  neither 
my  father  nor  Mr.  Mackay  ever  had  possession  of  any  part  of  the 
said  tract  as  executors  of  James  Mackay. 

JAMES  G.  SOULARD. 

■ 

"  Sworn  to  and  subscribed,  before  me,  this  30th  of  November^ 
A.  D.  1839. 

P.  W.  WALSH,  Juatiee.^^ 

11.  Proof  of  the  {ocation  and  value  of  the  land. 

Plaintiffs  then  proved  that  land  in  the  possession  of  Dillon  watf 
on  the  east  end  of  the  United  States  survey  offered  in  evidence, 
west  of  the  dotted  Ibe  representing  front  line  of  commons  ;  that 
the  land  on  the  extreme  west  end  of  said  survey  was  worth 
three  hundred  dollars  per  acre,  and  increased  m  value  as  you  pro** 
ceed  east  in  said  survey,  and  that  the  monthly  value  of  the  prem*' 
iBes  in  possession  of  DiBon  was  one  cent  per  month*  (Here  the 
plamtiffs  closed  their  case.) 

The  defendant,  to  sustain  bra  title,  gave  in  evidence  the  followiB§ 
documents,  and  referred  to  the  following  laws* 

1.  Proceedings  of  Syndics. 

2.  Survey  of  the  tract  claimed  as  commons,  by  Mackay,  m 
1806. 

3.  Proceedings  of  the  board  of  commissioners  under  the  act 
of  Congress  passed  in  1805,  the  same  law  which,  was  referred  to 
by  the  ^amdffs,  as  above  mentioned. 

4.  Act  of  Congress  passed  13th  of  June,  1812. 

5.  Act  of  Congress  passed  26th  of  May,  1824,  and  the  testis 
mcmy  taken  under  it. 

6.  Act  of  Congress  passed  January  27,  1831* 
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7.  Evidence  of  Pascal  Cerre. 

8.  Two  deeds  from  the  city  of  St.  Loub  to  Dent  and  DiIlo& 
respectively. 

1.  Proceedings  of  Syndics. 

'^  We,  the  undersigned,  Syndics  named  by  the  meeting  of  in* 
habitants  holden  in  the  government-chamber,  the  22d  of  the 
month  of  September  of  this  year,  1782,  by  Mr.  Don  Francis 
Cruzat,  Lieutenant-Colonel  Grad,  of  infantry,  commander-in-chief 
and  lieutenant-governor  of  the  western  part  and  districts  of  the 
Illinois,  to  establish  fixed  and  unalterable  rules  for  the  construction 
and  maintenance  of  the  streets,  bridges,  and  canak  of  this  villaee, 
clothed  with  the  authority  of  the  public,  i^hich  have  selected  us  Tor 
these  ends,  have  determmed  in  the  said  govermnent-chamber, 
and  in  the  presence  of  the  aforesaid  Mr.  D.  F.  Cruzat,  this  day, 
the  29th  of  the  same  month,  the  following,  which  is  to  be  r^n- 
krly  conformed  to,  in  future. 

^M.  There  shall  be  held,  the  first  day  of  every  year,  in  the 
government-chamber,  and  in  the  presence  of  Monsieur  the  Lieu- 
tenant-Governor, a  meeting  of  ail  the  mhabitants  of  this  post, 
wherein,  by  a  plurality  of  voices,  there  shall  be  named  two  Syn- 
dics, who  shall  together  (^  unanimously ')  superintend  the  main- 
tenance of  the  streets,  bridges,  and  canals  of  the  viDage,  and  who 
shall  be  obliged  to  cause  to  be  observed  and  fulfilled  strictly  the 
following  articles. 

^^  2.  The  first  duty  of  the  Syndics,  immediately  after  theu-  elec- 
tion, shall  be,  to  examine  for  themselves  the  intenor  locality  of  the 
village,  and  to  cause  without  delay  the  streets,  canals,  and  bridges 
to  be  repaired  by  the  persons  who  are  bound  so  to  do,  and  whom 
we  indicate  below  ;  and  that  if  any  one  refuse  to  conform  theretd 
they  have  recourse  to  law  to  compel  them  to  fulfil  an  object  so  in- 
dispensable for  the  public  convemence. 

^^  3.  All  the  inhabitants  fronting  upon  a  street  along  which  a  run 
(streamlet)  shall  pass  shall  be  obligea  to  give  a  course  to  the  wat^ 
to  the  Mississippi,  to  make  the  canab  and  bridges  necessary  to 
maintain  them,  and  keep  the  streets  at  all  times  practicable  for  the 
convenience  of  carriages  and  public  cars. 

^^4.  Besides  the  specifications  in  the  aforegoing  articles,  the 
streets  in  general  shall  be  repaired  and  mamtained  in  good  condi- 
tion by  the  proprietors  of  the  grounds  fronting  on  them,  it  being 
understood  that  those  opposite  to  each  other  shall  co5perate  in 
equal  portions,  if  the  case  require  it. 

''5.  Finally,  the  little  river  bridge,  as  well  as  all  the  roads 
which  are  outside  of  the  village,  shall  be  made  (and)  maintained  by 
the  public. 

^^  Done  and  passed  in  the  government-hall,  and  in  the  presence 
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of  Monsieur  the  Lieutenant-Goyernor,  who  has  signed  with  us  the 
said  day  and  year  ut  supra. 

PERRAULT. 
BRAGEAUX. 
CERRE. 

RENE  KIERCERAUX. 
AUGUSTE  CHOUTEAU. 
CHAUVIN. 
Ordinaiy  mark  of  JOSEPH  +  TAILLON. 
<'  "     ««  JOSEPH  4-  MOINVILLE. 

«  Signed,  FRANCIS  CRUZAT. 
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^^  We,  the  undersigned,  8}aidics  named  by  the  meeting  of  the 
inhabitants  which  was  holden  in  the  government-chamber,  the 
32d  of  the  month  of  September  of  this  year,  1782,  by  Monsieur 
Don  Francis  Cruzat,  Lieutenant-Colonel  Grad,  of  infantry,  com- 
mandant-in-chief and  lieutenant-governor  of  the  western  part  and 
districts  of  the  Illinois,  to  establish  fixed  and  unalterable  rules 
for  the  construction  and  mamtenance  of  the  inclosures  of  the  com- 
mons of  this  village,  clothed  with  the  authority  which  elected  us 
for  these  ends,  have  determined  in  the  said  government-chamber 
and  in  the  presence  of  the  aforesaid  Mr.  Don  Francis  Cruzat,  this 
day,  the  29th  of  the  same  month,  the  foUowing,  whereunto  con- 
formity for  the  future  shall  be  regularly  observed. 

"1.  The  first  day  of  every  year  there  shall  be  named  publicly 
in  the  government-chamber,  in  the  presence  of  Monsieur  the  Lieu- 
tenant-Governor,  a   Sjmdic,   and    immediately   afterwards    eight  v 
arbiters,  who  shall  make  the  first  exammation  of  the  inclosures 
of  the  commons. 

'^  2.  The  inclosures  of  the  said  commons  shall  be  made  and 
completed  every  year  by  the  15th  of  April,  at  the  latest,  and  shall 
be  accepted  by  the  eight  arbiters  the  first  Sunday  after  this  fourth. 

"  3.  The  aforesaid  arbiters  shall  not  accept  the  inclosures,  un- 
less they  be  constructed  in  such  manner  that  the  animals  cannot 
escape  from  the  common  and  do  damage  to  the  seedmgs  of  the 
inhabitants. 

^^  4.  It  shall  be  the  duty  of  the  said  arbiters  to  render  an  ac- 
count of  the  examination  of  the  inclosures  which  they  sliaU  have 
made  to  the  Syndic,  who  thereupon  shall  immediately  nominate 
eight  others,  to  verify  the  exactness  or  negligence  of  the  first. 
And  if  there  shall  be  found  inclosures  whicn  are  not  in  the  con- 
dition required  to  be  accepted,  and  the  first  arbiters  shall  not  have 
made  their  report  thereof  to  the  Syndic,  they  shall  be  condemned 
to  pay  each  a  fine  of  ten  pounds. 

**  5.  Whensoever  it  shall  come  to  the  knowledge  of  the  S}Tidic, 
that  any  inclosure  b  not  in  the  state  decreed  by  the  third  article  of 
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llus  OTdioaiiee,  it  thtll  be  hb  duty  to  give  Botice  thereof  to  ihe 
jH*oprietor,  in  order  that,  without  delay,  be  may  apply  to  it  the 
proper  remedy  ;  and  if  die  btter  shaU,  through  caprice  or  other- 
wise, neglect  this  first  duty,  the  Syndic  shall  cause  it  to  be  repaired 
at  his  cost. 

^'  6.  If  the  last  who  shall  have  made  the  visit  of  examination  to 
the  inclosure  shall  not  have  given  notice  to  the  Syndic  of  the  con- 
dition in  which  he  shall  have  found  them,  and  if,  in  the  interval  be- 
tween his  visit  and  that  which  is  subse«|uentiy  to  be  made,  it  shall 
be  proved  that  the  animals  have  escaped,  and  that  they  have  done 
any  damage,  he  shall  be  forced  to  pay  for  it ;  and  if  it  happen  that 
the  Syndic,  having  been  warned  of  the  bad  condition  of  the  inclos- 
ures,  shall  have  ne^cted  to  give  notice  thereof  to  the  proprietors, 
then  he  shall  be  responsible  for  the  damage,  and  be  constrained  to 
|Miy  it  himself.  In  like  manner,  in  the  case  of  the  propri^ors  of 
the  inclosures  having  been  notified  by  the  Syndic  to  so  and  repair 
ibem,  and  their  failure  to  do  bo  immediately,  they  shall  undergo  the 
same  penalty. 

^^  7.  If  it  happen  that  at  any  time  when  the  animals  shall  have 
escaped,  and  shaU  have  done  damage,  that  several  inclosures  are 
defective,  in  order  to  remedy  the  vexatious  consequences  which 
usually  result  from  similar  &cts,  it  is  ordered,  that  the  damages  be 

Sid  in  equal  portions  by  those  whose  inclosures  are  defective, 
evertheless,  it  it  should  occur  that,  m  the  interval  between  one 
visit  and  another,  the  inclosures  having  been  found  in  good  condi- 
tion by  the  Syndic  or  other  persons  appointed  for  that  purpose,  the 
ammals  shall  have  escaped  through  any  breach  made  by  unknown 
malefactors,  or  firom  any  other  unexpected  event,  the  damage  fol- 
lowing thereupon  shall  rest  upon  him  upon  whom  it  has  fallen. 

^^8.  If  the  animals  which  shall  be  turned  loose  come  to  be  taken 
up  in  the  fields,  without  the  owliers  having  cooperated  in  their 
egress,  they  shall  not  be  held  to  pay  either  the  caption  or  the  sup- 
posed damage  which  they  may  have  occasioned. 

^^  9.  Whensoever  it  snail  be  proven,  that  the  gate-keeper  shall 
have  allowed  animals  of  any  sort  whatsoever  to  escape,  by  his 
negligence  or  otherwise,  he  shall  be  forced  to  pay  the  damage  which 
may  be  done. 

^'  10.  So  soon  as  the  inclosures  shall  have  been  accepted,  it  ^lell 
not  be  permitted  to  any  person  whatsoever  to  pass  over  them,  upon 
pain  of  paying  for  the  first  ofience  ten  pounds,  and  for  the  second 
twenty-four,  and  suffer  an  imprisonment  of  twenty-four  hours. 

^M 1 .  Malefactors  surprised  in  making  a  breach  in  the  inclosures, 
whether  to  pass  themselves,  or  to  allow  the  animals  to  pass,  what- 
soever be  the  motive,  shall  be  condemned  to  pay,  besides  the 
damages  they  may  have  caused,  a  fine  of  fifty  pounds,  and  to 
imdergo  an  imprisonment  of  fifteen  days. 
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^*  12.  It  is  ordered,  that  all  tboee  who  niaj  feid  any  one  com- 
mitting the  crime  specified  in  the  preceding  article  shall  give  the 
promptest  advice  thereof  to  Monsieur,  the  Lieutenant-Governor,  and 
shall  themselves  conduct  the  criminal  to  prison,  if  it  be  possible 
for  them  to  arrest  him  ;  but  if  any  one,  through  a  mistaken  indid- 
gence,  or  any  private  mterest,  shaD  not  strictly  fulfil  this  duty,  and 
if  it  shall  be  proven  that  he  has  stated  to  other  persons  that  he  had 
surprised  any  one  in  such  case,  he  shall  be  reputed  an  accomplice 
in  the  crime,  and  condemned  to  pav  the  same  fine  and  damages, 
and  undergo  the  same  privation,  as  berembefore  provided. 

^^  13.  The  proprietors  of  each  inclosure  shall  be  obliged  to  place 
hereupon  a  stamp,  ivith  their  name  in  full,  under  penalty  of  fifteen 
pounds  fine. 

^^  14.  He  who  takes  a  horse  in  the  prairie,  to  make  use  of  him, 
widiout  the  consent  of  the  master,  shall  be  condemned  to  pay 
twenty-five  p6unds  fine,  and  punished  with  twenty-four  hours'  im- 
prisonment ;  and  if  any  unlucky  accident  shall  bdall  the  horse,  be 
shall  pay  therefor  according  to  the  estimate  which  shall  be  made 
thereof. 

^M5.  If  horses  or  animals  tied  in  the  prairies  break  their 
rope,  and  come  to  be  taken  up  in  the  fields,  he  who  takes  them  up 
shall  receive  five  pounds  per  head  ;  and  the  proprietor  t)f  the  land 
whereon  they  are  so  taken  shall  demand  the  damages,  which  shall 
be  assessed  to  him  by  the  arbiters. 

<^  16.  Whensoever  it  shall  be  proven,  that  any  one  has  taken  the 
rope  of  an  animal  fastened  in  the  prairie,  he  shaU  pay  ten  pounds 
therefor,  without  prejudice  to  the  five  pounds  for  the  taking,  and 
the  damages  which  he  shall  have  occasioned,  according  to  the  esti- 
mate of  the  arbiters,  which  shall  be  made  thereof. 

"  17.  It  shall  not  be  pennitted  to  any  person  whatever  to  tie 
horses  or  other  animals  upon  tHk  lands  of  others,  without  their  con- 
sent ;  otherwise  the  owner  of  the  land  shall  seize  the  animals,  and 
exact  of  him  to  whom  they  belong  five  pounds  per  head,  and  shall 
have  the  right  to  claim  the  supposed  damages  which  they  may  have 
done. 

^^  IS.  Whensoever  any  slaves  shall  be  found  to  have  violated  any 
of  the  foregoing  articles,  their  masters  shall  pay  the  fines,  costs  of 
taking  up,  and  damages  prescribed  ;  and  the  aforesaid  slaves  shall 
be  punished  with  the  lash,  according  to  the  exigency  ct  the 
case. 

*^  19.  All  the  fines  shall  be  deposited  in  the  hands  of  the  Syndic, 
designated  by  the  Lieutenant-Governor,  of  the  two  who  shall  be 
annually  named,  for  the  police  and  maintenance  of  the  village, 
and  they  shall  be  convertible  to  the  public  works  of  the  com- 
munity. 

^^Done  and  passed  in  the  government  ball,  in  the  presence  of 
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the  aforesaid  Lieutenant-Governor,  who   has  signed  with  us  die 
same  day  and  year  ut  supra. 

''  Signed,  PERRATJLT. 

CERRE 

RENE  klERCERAUX. 
BRAGEAUX. 
Ordinary  mark  of  JH.  +  TAILLON. 
"  "        JH.  +  MOINVILLE. 

CHAUVIN. 

AUGUSTE  CHOUTEAU. 
"FRANC.  CRUZAT.'' 

2.  Survey  of  the  tract  claimed  as  commons,  by  Mackay,  in  1806. 

*'  I  do  certify,  that  the  above  plat  represents  four  thousand  two 
hundred  and  ninety-three  arpents  of  land,  situated  joining  the  town 
of  St.  Louis,  and  surveyed  by  me  at  the  request  of  the  inhabitants 
of  the  said  St.  Louis,  who  claim  the  same  as  their  right  in  com- 
mon, and  at  whose  request  I  have  included  in  the  said  common 
seven  different  pretensions  of  different  individuals,  as  appears  on 
the  above  plot,  besides  those  which  are  unknown  to  me,  and  not 
surveyed.  Given  under  my  hand  at  St.  Louis,  the  22d  day  of 
February,  1806.  JAMES  MACKAY. 

"  Received  for  record,  St.  Louis,  27th  February,  1806. 

ANTOINE  SOULARD, 
Surveyor- General  of  Territory  of  Louisiana.^* 

3.  Proceedings  of  the  board  of  commissioners,  under  the  act 
of  Congress,  passed  in  1805  (2  Lit.  &  Brown's  ed.  324),  and  in 
connection  with  this  the  second  volume  of  American  State  Papers, 
"  Public  Lands,"  649,  377.  ^ 

Copied  from  the  original  documents  on  file  and  of  record,  in 
book  B,  pages  486  -  488. 

"J»fay  10/fc,  1806. 

"  The  board  met  agreeably  to  adjournment.  Present,  Honora- 
ble Clement  B.  Penrose,  Esq. 

"  The  inhabitants  of  the  town  of  St.  Louis,  claiming  four  thou- 
sand two  hundred  and  ninety-three  arpents  of  land  as  a  common, 
produce  a  certificate  of  survey  of  the  same,  dated  22d  of  Febru- 
ary, 1806, — a  set  of  regulations  of  the  inhabitants,  having  fcrtr 
object  the  keeping  in  order  or  repairing  of  the  inclosure  of  said 
commons,  and  imposing  penalties  on  such  as  should  neglect  or 
refuse  to  repair  the  same.  Said  regulations,  signed  by  the  then 
Lieutenant-Governor,  Cruzat,  and  dated  September  22d,  1782. 
Auguste  Chouteau,  being  duly  sworn,  says,  that  the  inhabitants  never 
had  a  concession  for  said  commons.  That  he  has  always  known  it 
as  such,  although  of  a  much  smaller  extent  at  first ;  that  it  was  first 
fenced  in  the  year  1764,  at  the  expense  of  the  inhabitants,  who 
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always  kept  it  in  repair  ;  and  further,  that  every  person,  inhabitant 
of  the  village,  was  in  the  habit  of  pasturing  his  cattle  in  the  same, 
and  of  cutting  wood  ;  and  further,  that  he  has  known  the  said  com- 
mons, as  surveyed  and  fenced,  for  upwards  of  fifteen  years  hence. 
Gregoire  Sarpee  being  sworn,  says  tnat  he  arrived  in  the  country 
about  nineteen  or  twenty  years  ago  ;  that  he  has  always  known  said 
commons  as  such ;  that  the  same  had  then  acquired  its  present 
size  ;  that  when  he  arrived  he  found  the  same  fenced  in,  and  that 
every  inhabitant  was  obliged,  under  certain  penahies,  to  attend  to 
and  make  such  repairs  as  the  said  inclosure  or  fence  required  ;  and 
further,  that  Sylvester  Labbadie  having,  m  the  year  1792,  obtained 
a  concession  lor  lands  forming  part  of  said  commons,  and  having, 
in  consequence  thereof,  began  his  improvement  of  the  same,  the 
mhabitants  remonstrated  against  it  to  the  governor,  who  prevented 
h'mi  from  cultivating  the  same,  until  such  time  as  the  intendant  should 
have  decreed  otherwise. 

^^  William  H.  Lecompte,  bemg  also  sworn,  says,  that  he  has  been 
an  inhabitant  of  the  country  for  upwards  [of]  forty-four  years  ;  has 
known  the  commons  from  his  first  arrival  in  it.  That  said  com- 
mons has  increased  in  proportion  to  the  population  of  the  village ; 
that  he  has  known  it  of  the  size  it  now  is  for  upwards  of  ten  years  ; 
that  the  old  commons  is  included  in  the  present  one,  and  that  the 
regulations  passed  respecting  the  same  were  always  considered  as 
laws,  and  enforced  as  such  ;  and  further,  that  other  regulations 
were  had  respecting  the  same,  and  also  put  in  force.  The  board 
reject  this  claim,  for  want  of  actual  inhabitation  and  cultivation, 
and  a  duly  registered  warrant  of  survey  (carried  to  page  311  for 
remarks  of  the  board).  See  commissioner's  minutes,  book  No.  1, 
pages.  288 -290." 

''July  I4th,  1806. 

^^  The  board  met  agreeably  to  adjournment.  Present,  the  Hon* 
orable  John  B.  C.  Lucas,  Clement  B.  Penrose,  James  L.  Do- 
naldson, Esquires. 

^^  In  the  case  of  the  commons  of  St.  Louis,  pp.  289,  290,  the 
board  remark,  that  this  claim  originated  under  the  French  govern- 
ment ;  that  grants  of  commons  were  usual  under  the  French  and 
Spanish  governments,  and  in  conformity  with  their  respective  laws, 
—  they  deem  it  to  be  equitable  under  Spanish  law.  On  motion, 
adjourned  to  Monday,  the  16th  instant,  9  o'clock,  A.  M.  See 
mmutes,  book  No.  1,  pp.  310-312." 

"  Thursday  J  January  2rf,  1812. 

"  Board  met.  Present,  John  B.  C.  Lucas,  Clement  B.  Pen- 
rose, Frederick  Bates,  commissioners.  Inhabitants  of  the  town 
of  St.  Louis,  claiming  4,293  arpents  of  land  as  a  common.  See 
book  No.  I,  pp.  289,  311. 

"  It  is  the  opinion  of  a  majority  of  the  board  that  this  claim 


4*6  SUPREME  COURT. 

Maokay  et   al.   «.   Dillon. 

ought  not  to  be  granted  ;  Clement  B.  Penrose,  commissioner, 
voting  for  a  confirmation  thereof  under  the  usages  and  customs  of 
the  Spanish  government.  Board  adjourned  tiU  Monday  next,  nine 
o'clock,  A.  Sf.  JOHN  B.  C.  LUCAS. 

CLEMENT  B.  PENROSE. 

FREDERICK  BATES. 
'^  See  commissioner's  minutes,  book  No.  5,  pp.  551-553." 

4.  Act  of  Congress,  passed  the  iSth  of  June,  1812  (2  Lit. 
k  Brown's  ed.  748). 

This  act,  amongst  other  things,  enacted,  ^^  That  the  rights,  tt* 
ties,  and  claims  to  town  or  village  lots,  out  lots,  common  field  lots> 
and  commons  in,  adjobing,  and  belonging  to  the  several  towns  or 
villages  of  Portage  des  Sioux,  St.  Charles,  St.  Louis,  &c.,  &c., 
which  lots  have  been  inhabited,  cultivated,  or  possessed  prior  to 
the  20th  day  of  December,  1803,  shall  be,  and  the  same  are 
hereby,  confirmed  to  the  inhabitants  of  the  respective  towns  or  vil- 
lages aforesaid,  accordmg  to  their  several  right  or  rights  in  common 
thereto  ;  provided,  that  nothing  herein  contained  shall  be  construed 
to  affect  the  rights  of  any  persons  claiming  the  same  lands,  or  any 
part  thereof,  whose  claims  have  been  confirmed  by  the  board  of 
commissioners  for  adjusting  and  settling  claims  to  land  in  the  said 
territory." 

5.  Act  of  Congress,  passed  on  the  26th  of  May,  1824  (4  Lit. 
&  Brown's  ed.  5),  and  the  testimony  taken  under  it. 

Testimony  relating  to  town  and  village  lots,  out  lots,  and  com- 
mon field  lots  in,  adjoining,  or  belonging  to  the  several  towns  or 
villages  of  Portage  des  Sioux,  St.  Charles,  St.  Louis,  St.  F^tli- 
pand.  Villa  a  Robert,  Carondelet,  Ste.  Genevieve,  New  Madrid, 
New  Bourbon,  Little  Prairie,  and  Mine  a  Burton,  in  Missouri,  and 
the  village  of  Arkansas,  in  the  Territory  of  Arkansas,  as  directed 
by  an  act  of  Congress,  passed  May  26th,  1824. 

THEODORE  HUNT,  Recorder  of  Land  Titles. 

See  Hunt's  minute  book,  No.  1,  p.  !• 

The  mayor,  aldermen,  and  citizens  of  the  city  of  St.  Louis 
produce  Henry  Douchonquette  and  Joseph  Charleville,  for  the  pur- 
pose of  having  their  depositions  recorded  as  relates  to  the  St.  Louis 
commons. 

Henry  Douchonquette,  being  duly  sworn,  says  he  is  sixty-six 
years  of  age,  and  has  lived  in  St.  Louis  upwards  of  forty  years, 
and  during  this  time,  until  the  change  of  government  took  place,  he 
always  knew  there  was  a  common  belonging  to  the  inhabitants  of 
the  town  of  St.  Louis,  and  that  there  was  a  fence  round  it,  and 
that  he  has  often  assisted  to  make  and  keep  in  repair  the  said  fence. 
As  near  as  he  can  describe  it,  it  was  bounded  as  follows  :  —  The 
fence  began  near  to  where  Mr.  Reynard  now  lives,  above  the  town, 
and  run  back  of  the  town ;  and  from  thence  to  the  Carondelet  field 
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fiBnoe,  or  to  the  River  des  Peres  ;  and  the  ground  thus  taken  in 
was  considered  the  commons. 

HENRY  DOUCHONQUETTE 
Sworn  to  before  me,  November  22d,  1825. 

THEODORE  HUNT,  Recorder  of  Land  TUle$. 

Joseph  Charleville,  being  duly  sworn,  says  he  has  resided 
thirty-five  years  in  the  town  of  St.  Louis,  and  is  fifty-five  years 
old,  and  has  had  the  deposition  of  Henry  Douchonquette  read  to 
him,  and  of  his  knowledge  he  knows  it  to  be  true. 

JOSEPH  CHARLEVILLE. 
Sworn  to  before  me,  November  22d,  1825. 

THEODORE  HUNT,  Recorder  of  Land  Titki. 

Mackay  Wherry,  being  duly  sworn,  says  he  has  truly  translated 
and  read  to  Henry  Douchonquette  and  Joseph  Charleville  the  above 
depositions  before  they  signed  the  same,  and  they  said  they  were 
true.  M.  WHERRY. 

Sworn  to  before  me,  November  22d,  1825. 

THEODORE  HUNT,  Recorder  of  Land  TUUs. 

See  Hunt's  MS.  book.  No.  3,  p.  79. 

John  Bap.  Lorain,  senior,  being  duly  sworn,  as  relates  to  the 
commons  of  St.  Louis,  says  be  is  about  eighty-four  years  of  age, 
and  it  is  about  fifty  years  since  he  first  came  to  reside  m  St.  Louis, 
It  being  when  Piernas  was  lieutenant-governor  of  this  country  ; 
and  he,  this  deponent,  says,  when  he  first  came  to  reside  at  ot. 
Louis,  the  land  fenced  in  between  the  Mississippi  River  and  the 
common  field  fence  (excepting  the  town  and  such  small  grants  as 
were  made  within  the  said  limits)  was  a  common  for  the  use  of  the 
inhabitants  of  the  town  of  St.  Louis  ;  certain  he  is,  that  it  was  at 
ways  used  as  such  by  the  inhabitants,  from  the  time  he  first  came 
to  reside  in  St.  Louis  until  he  removed  to  Florisant,  about  twenty- 
five  years  ago  ;  and  this  deponent  further  says,  that  when  he  first 
came  to  St.  Louis,  the  commons  extended  to  the  River  des  Peres  ; 
but  after  that,  when  Carondelet  was  laid  out,  there  was  an  agree- 
ment made  between  the  inhabitants  of  St.  Louis  and  the  inhab- 
itants of  Carondelet,  that  the  common  field  fence  of  St.  Louis 
should  join  the  common  field  fence  of  Carondelet,  and  that  all  east 
of  the  St.  Louis  field  fence  should  belong  to  the  inhabitants  of  St. 

Louis,  and  west,  to  Carondelet. 

hit 
JOHN  BAPTISTE  +  LORAIN,  Pere. 

mark. 

Sworn  to  before  me,  November  23d,  1825. 

THEODORE  HUNT,  Recorder  of  Land  Titles. 

Baptiste  Dominee,  being  duly  sworn,  says  he  is  seventy-five 
years  of  age,  and  will  have  resided  forty-six  years  m  St.  Louis 
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next  February,  and  that  he  has  had  the  deposition  of  John  Bap- 
tiste  Lorain,  pere,  read  to  him,  and  that  he  knows  it  to  be  true. 

hu 

BAPTISTE  +  DOMINEE. 

mark. 

Sworn  to  before  me,  November  3d,  1825. 

THEODORE  HUNT,  Ruorder  of  Land  TUles. 

Alexander  Gremaux,  dit  Charpentier,  being  duly  sworn,  says 
he  is  sixty-six  years  of  age,  and  has  resided  in  St.  Louis  forty-four 
years,  and  has  neard  read  to  hira  the  deposition  of  John  B.  Lorain, 
senior,  and  knows  it  to  be  true ;  and  he  further  knows,  that  the 
commons  was  surveyed  by  Antome  Soulard,  in  the  time  of  the 
Spanish  government. 

his 

ALEXANDER  +  GREMAUX,  dit  Charpentier. 

mark. 

Sworn  to  before  me,  November  23d,  1825. 

THEODORE  HUNT,  Recorder  of  Land  TUlet. 

Mackay  Wlierry,  being  duly  sworn,  says,  that  he  has  truly 
translated  and  read  to  John  Baptiste  Lorain,  senior,  the  aforegoing 
deposition  of  hb,  before  he  signed  the  same,  and  that  he  said  it 
was  true  ;  and  that  he  likewise  translated  and  read  to  Baptiste 
Dominee  and  Alexander  Gremaux,  dit  Charpentier,  the  deposition 
of  John  Baptiste  Lorain,  senior,  and  that  they  said  it  was,  to  their 
knowledge,  true  ;  and  this  deponent  further  says,  that  he  has  trans- 
lated and  read  the  depositions  of  Baptiste  Dominee  and  Alexander 
Gremaux  to  each  of  them  before  they  signed  the  same. 

M.  WHERRY. 

Sworn  to  before  me,  November  23d,  1825. 

THEODORE  HUNT,  Recorder  of  Land  Titlee. 

See  Hunt's  minutes,  book  No.  3,  page  82  and  83. 

Baptiste  Rivier^  del  Bacane,  being  duly  sworn,  in  relation  to 
the  St.  Louis  commons,  says,  the  bounds  of  the  commons  began 
where  the  ox-mill  now  is,  and  thence  west,  up  the  hill ;  thence 
southwardly,  in  the  rear  of  where  Joseph  Papen  now  lives  ;  after 
it  crossed  Mill  Creek,  it  went  to  the  trairie  des  Noyer  ;  thence 
southwardly,  about  an  arpent  or  two  below  the  place  called  the 
Pain  Sucre,  which  place  is  a  little  in  the  rear  of  where  the  shot* 
tower  now  is  ;  and  eastwardly  by  the  Mississippi,  passing  by  the 
spring  of  Beneto  Vasquez.  And  this  deponent  says,  that  for  up* 
wards  of  sixty  years  the  land  contained  within  these  limits  was  the 
St.  Louis  commons,  and  he  believes  was  granted  by  St.  Ange ; 
and  he  does  not  live  in  St.  Louis,  nor  has  any  lot  there. 

his 

BAPTISTE  +  RIVIERE. 

mark. 
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Sworn  to  before  roe,  November  2dd,  1825. 

THEODORE  HUNT,  Recorder  of  Land  Titks. 

M.  P.  Leduc,  being  duly  sworn,  says  he  has  truly  translated 
and  read  the  above  to  Bapuste  Riviere.  M.  P.  LEDUC. 

THEODORE  HUNT,  Recorder  of  Land  Titlee. 

Pierre  Chouteau,  senior,  being  duly  sworn,  as  relates  to  the  Bu 
Louis  commons,  says,  that  he  came  to  this  town  about  six  months  after 
the  foundation  of  the  same,  and  from  that  time  he,  of  his  knowledge, 
knows  that  the  commons  was  recognized  and  allowed  by  the  differ- 
ent lieutenant-governors,  as  well  French  as  Spanish  ;  and  he  fur- 
ther says,  that  as  the  town  enlarged,  there  were  meetings  held  of  the 
mhabitants  at  the  lieutenant-governor's,  for  the  purpose  of  en- 
larging the  commons.  This  was  done  more  than  once,  and,  as  it  was 
determined  on  at  said  meetings,  the  fence  was  removed,  so  as  to 
enlarge  the  same  for  the  use  of  the  inhabitants  of  said  town  of  St. 
Louts  ;  and  he  further  says,  all  land  lying  between  the  common  field 
fence  (excepting  the  ancient  concession)  and  the  river  was  considered 
as  commons  for  the  use  of  the  inhabitants  of  St.  Louis.  He,  this 
deponent,  further  says,  that  about  twelve  years  ago  he  understood 
that  Madame  Laquaifee  had  a  lot  at  the  upper  part  of  the  town, 
adjoining  the  half-moon  battery,  but  before  that  time  he  never  heard 
of  such  a  claim,  and  he,  of  his  knowledge,  knows  it  never  was 
possessed  or  occupied  by  any  person  before  or  at  the  time  the 
change  of  government  took  place  from  France  to  the  United  States. 

PRE.  CHOUTEAU. 

Sworn  to  before  me,  November  24th  1825. 

THEODORE  HUNT,  Recorder  of  Land  Titlei. 

See  Hunt's  minutes,  book  No.  3,  pages  84  and  85. 

Joseph  Papen,  being  produced  by  Baptiste  Douchonquette, 
was  duly  sworn,  and  says  that  he  was  bom  in  the  town  of  St. 
Louis,  and  is  forty-five  years  of  age,  and  has  always  lived  in  said 
town  of  St.  Louis  ;  that  to  the  knowledge  of  this  deponent  there 
was  no  mclosure  or  common  field  lots  below  the  town  of  St.  Louis. 
This  deponent  ftrrther  says,  that  he  is  the  grandson  of  Veuve  Chou- 
teau, the  mother  of  Auguste  Chouteau,  and  recoUects  perfectly 
well,  that,  when  a  small  boy,  the  hands  of  the  then  command- 
ant drove  the  hands  of  his  grandmother  from  off  the  land  which  his 
grandmother  claimed,  below  the  town  of  St.  Louis,  called  the 
Little  Prairie ;  and  further  this  deponent  says,  he  never  heard  of 
the  claims  of  Ortes,  and  Cambras,  and  Gervais,  that  is  said  was 
situated  in  this  same  prairie.  JOSEPH  PAPIN. 

Sworn  to  before  me,  August  29th,  1825. 

THEODORE  HUNT,  Recorder  of  Land  TUlee. 


44D  SUPBEME  COUBT. 

Mackay  et  al.  «.  Dillon. 

Francb  Caillon,  being  duly  sworn,  says  he  has  resided  in  the 
town  of  St.  Louis  for  fifty-eight  years,  and  to  his  knowledge  there 
never  was  an  inclosure  in  the  Little  Prairie  south  of  the  town  of 
St.  Louis.  About  thirty-five  years  ago,  to  the  knowledge  of  this 
deponent,  Madame  Chouteau  sent  a  man,  Dubois,  to  cultivate  the 
land  she  claimed  in  the  said  Litde  Prairie,  and  to  the  knowledge 
of  this  deponent,  the  then  citizens  of  St.  Loub  complained  to 
Perez,  the  then  commandant  [  —  ]  forbid  that  any  inclosures  or 
cultivation  should  be  made  there,  and  they  immediately  desisted  ; 
and  this  deponent  says,  he  never  has  heard  of  any  attempt  to  cul- 
tivate or  mclose  and  of  the  said  Little  Prairie,  south  of  the  town 
of  St.  Louis.  This  deponent  further  says,  that  he  was  well  ac- 
quainted with  Ortes,  and  Cambras,  and  Gervais,  and,  to  his  knowl- 
edge, they,  nor  neither  of  them,  ever  did  inclose,  or  cultivate,  or 
claim  any  land  in  this  said  Little  Prairie,  south  of  the  town  of  St. 
Louis.  ,,i, 

FRANCOIS  +  CAILLON. 

mark. 

Sworn  to  before  me,  August  29th,  1825. 

THEODORE  HUNT,  Recorder  of  Land  TUles. 

Baptiste  Domini,  being  duly  sworn,  says  he  has  resided  in  the 
town  of  St.  Louis  for  forty-five  years,  being  occasionally  absent 
for  three  or  four  months  at  a  time,  and,  to  his  knowledge,  during 
these  forty-five  years,  there  never  was  any  land  inclosed  or  culti- 
vated b  the  Little  Prairie,  south  of  die  town  of  St.  Louis. 

hif 

BAPTISTE  -f  DOMINE. 

mark. 

Sworn  to  before  me,  August  29th,  1825. 

THEODORE  HUNT,  Recorder  of  Land  TUks. 

Regis  Vasseur,  beinz  duly  sworn,  says  he  has  resided  in  the 
town  of  St.  Louis  for  lorty-ei^t  years,  and  during  the  whole  of 
this  time  the  Litde  Prairie,  south  of  the  town  of  St.  (Louis)  be- 
longed to  the  inhabitants  of  said  town  as  a  commons,  and  during 
this  dme  never  was  cultivated  or  inclosed. 

hifl 

REGIS  +  VASSEUR. 

mark. 

Sworn  to  before  me,  August  29th,  1825. 

THEODORE  HUNT,  Recorder  of  Land  Titles. 

Horatio  Cozens,  being  duly  sworn,  that  he  has  translated 
and  explained  truly  the  above  depositions  to  Joseph  Papen,  Fran- 
cois Caillon,  Baptiste  Domine,  and  Regis  Vasseur,  respectively, 
before  they  swore  to  the  same.  HORATIO  COZENS. 

Sworn  to  before  me,  August  29th,  1825. 

THEODORE  HUNT,  Recorder  of  Land  Tkks. 

See  Hunt's  minutes,  book  No.  2,  pages  171  - 173. 
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Recorder's  Office, 
St.  Loiiif,  JlfiMOttri,  5th  Sept.,  1839. 
I  certify  the  foregoing,  in  part,  to  be  truly  copied  from  the 
original  documents  on  61e,  and  the  balance  to  be  truly  transcribed 
from  the  books  all  on  61e  and  of  record  in  this  office,  being  a  full 
and  complete  transcript  of  all  that  appears  of  record  in  this  office  in 
relation  to  the  claim  of  the  inhabitants  of  the  town  of  St.  Louis  to 
a  common.  F.  R.  CONWAY, 

Unittd  States  Recorder  of  Land  Titles 
in  the  State  of  Missouri. 

To  the  admission  of  all  this  evidence  the  plaintiff  objected,  which 
objection  the  court  overruled  ;  to  which  decision  of  the  court 
overruling  the  objection  of  plaintiff,  and  admitting  said  documents  in 
evidence,  plaintiff  excepted,  and  prayed  that  said  exception  be  al- 
lowed, signed,  and  sealed  by  the  court  here  and  made  part  of  the 
record  in  this  cause. 

Signed,  EZRA  HUNT,     [seal.] 

6.  Act  of  Congress  passed  January  27th,  1831.  (4  Lit.  & 
Brown's  ed.  435.) 

This  act  declared,  —  "  That  the  United  States  do  hereby  re- 
linquish to  the  inhabitants  of  the  several  towns  or  villages  of  Portage 
des  Sioux,  St.  Charles,  St.  Louis,  &c.,  &c.,  all  the  right,  title,  and 
interest  of  the  United  States  in  and  to  the  town  or  village  lots,  out 
lots,  common  field  lots,  and  commons,  in,  adjoining,  and  belonging 
to  the  said  towns  or  villages,  confirmed  to  them  respectively  by  the 
first  section  of  the  act  of  Congress,  entided,  &c.,  passed  on  the 
13thday  of  June,  1812." 

In  the  course  of  the  trial  a  transcript  of  a  record  and  deed  were 
offered  in  evidence  on  the  part  of  the  defendant,  and  objected  to  by 
the  plaintiff.  The  court  sustained  the  objection,  to  which  opinion 
the  defendant  excepted  ;  hut  the  Supreme  Court  having  no  juris- 
diction of  the  matter,  it  is  unnecessary  to  notice  it  further. 

7.  Evidence  of  Pascal  Cerre. 

^^  Pascal  Cerre,  being  sworn,  on  his  oath  stated  :  —  I  have  resided 
in  St.  Louis  I  may  say  since  1787.  I  was  then  fourteen  years  of 
age.  I  was  a  boy  before  then,  —  and  was  in  St.  Louis  before  then, 
—  but  cannot  say  that  I  remember  any  thing  except  smce  1787.  I 
was  pretty  familiar  with  the  tract  of  land  called  St.  Louis  commons, 
smce  1787,  and  also  acquamted  with  Mr.  Mackay's  claim,  from  the 
time  he  built  his  brick  house.  The  land  lying  south  of  the  Chouteau 
mill  tract  was  owned  by  the  inhabitants  of  St.  Louis,  or  most  of 
them,  as  a  common.  I  knew  the  situation  of  the  Barriere  des 
Noyers  field,  —  but  not  the  situation  of  the  common  fence  in  rela- 
tion thereto.  I  cannot  tell  whether  common  fence  was  west  of 
Mackav's  claim.  The  common  fence  began  at  the  windmill, 
which  IS  at  the  upper  end  of  the  town  of  St.  Louis,  at  Menard 
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bouse,  betwixt  the  wbdmill  and  ox-mill,  and  run  up  in  a  western 
direction,  passing  by  a  little  mound  south  of  Ashley's  premises  to 
the  front  Ime  of  the  forty  arpents  tract ;  then  south  along  that  line, 
near  Madame  Leiouxy  now  Colonel  Johnson's  premises  ;  then  took 
a  west  direction  towards  the  mill-pond,  and  went  by  a  place  used  to 
be  called  Motard's  plantation,  now  from   then  it  went 

west  to  the  front  line  of  the  forty  arpents  in  Prairie  des  Noyers,  in  a 
southeast  direction  from  Fontaine's  house,  and  runnbg  south  passed 
by  the  spring  in  A.  Gamble's,  now  McDonald's,  plantation,  ten  or 
twenty  feet  east  of  said  spring  ;  then  in  a  southern  direction  to  the 
northeast  comer  of  the  Carondelet  common  field ;  and  thence  I 
heard  the  Carondelet  fence  joined  in,  and  went  to  the  River  des 
Peres.  From  the  northeast  corner  of  the  Carondelet  field,  the 
fence  went  eastwardly  to  now  the  shot-factory.     The  bouse 

where  Mackay  lived  and  died  is  now  the  convent.  The  land  that 
Ees  west,  to  wit,  the  land  described  in  the  United  States  sur- 
vey as  Mackay 's  chim,  between  the  line  there  designated  and 
dotted  as  front  boundary  of  St.  Louis  commons  and  Motard,  on 
the  west  of  said  claim,  was  used  as  common,  as  well  as  the  balance 
of  the  common.  Motard's  place  is  in  the  Cul-de-Sac,  north  of  tbe 
fence.  Where  the  spring  of  Motard  is  and  his  house  was  north  of 
the  fence  ;  and  Motard  had  no  improvement  south  of  the  fence. 
The  common  fence  never  went  to  Stokes's  place  before  it  turned 
south,  but  went  more  to  the  left.  There  was  no  improvement  south 
of  Motard's  fence  ;  but  all  was  brush  and  commons.  The  west- 
em  part  of  the  United  States  survey  was  always  used  as  commons 
for  grazing,  to  separate  the  cattle  from  the  common  fields,  which 
were  open.  The  inhabitants  of  the  village  got  their  wood  on  said 
land  used  as  commons,  when  there  was  timber  on  it.  My  father 
did  so.  The  land  included  in  Mackay 's  survey,  which  was  shomi 
to  witness,  was  used  as  commons  until  1796  until  the  reign  of 
Zenon  Trudeau,  when  they  ceased  fencing  the  same  as  commons. 
It  was  continued  to  be  used  as  wood  and  pasturage  from  that  till 
1804,  and  since.  I  believe  that  after  1796  all  the  country  around 
St.  Louis  was  used  as  common  and  indiscriminately,  whether 
within  or  without  the  limits  of  where  the  commons  fence  stood. 
I  went  within  the  commons  to  get  horses  and  hunt  while  the  fence 
stood.  There  were  plantations  on  the  bank  of  the  Mississippi,  — 
Brazeau,  Tayon,  and  others.  Brazeau,  Tayon,  and  others  had 
separate  fences,  including  all  their  cultivated  ground,  but  did  not  go 
west  further  than  the  Carondelet  road,  which  run  then  more  easterly 
dian  now.  My  father  had  property  within  the  commons,  seventy- 
two  arpents  ;  he  had  a  fence  on  it  at  all  times  until  now.  Vasquez 
had  formerly  a  cabin  in  the  commons,  east  of  A.  Gamble's,  in  the 
commons  where  Carr  Lane  now  owns.  A  negro  man  lived  in  the 
cabin,  and  had  a  small  inclosure,  and  was  called  Benete's  spring,  — 
laforUaine  d  Benite.    He  lived  there  in  1788  and  1789.     I  don't 
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know  whether  he  had  a  concession.  Brazeau,  Joseph,  had  prop- 
erty within  the  commons,  and  his  fence  there,  his  family  and 
stock.  Settlement,  I  knew  of  none  but  the  settlement  the  negro 
lived  in,  within  the  commons,  west  of  the  Carondelet  road.  The 
other  plantations  went  no  further  west  than  the  Carondelet  road. 
The  Soulard  property,  which  came  from  my  father,  went  back  to 
the  Carondelet  road,  and  no  farther.  I  do  not  know  that  horses 
were  continued  to  be  pastured  at  liberty,  except  on  the  commcms* 
I  only  heard  of  Mackay's  claim  till  about  twen^-four  or  twenty-five 
years  ago,  when  he  went  and  built  his  house.  I  have  heard  of  Marie 
Nicol  claim,  which  went  by  the  name  of  Lefeare  de  Marie  Ni  CoUe. 
It  is  in  the  commons  on  the  northeast  end  of  the  commons,  west  of 
William  Russell^s,  or  rather  northwest.  ,The  conunon  fence  was  in 
good  order  in  1787.  In  1782  I  was  in  St  Louis»  but  can  [not]  say 
whether  the  fence  was  there." 

8.  Two  deeds  from  the  city  of  St.  Louis  to  Dent  and  Dillon 
respectively.  The  deed  to  Dillon  was  dated  on  the  7th  of  April, 
1836. 

To  the  admitting  of  which  in  evidoice  plauitifis  objected  ;  which 
objection  the  court  overruled  ;  to  which  judgment  of  the  court  over- 
ruling the  objection  of  plaintiffs,  and  amnitting  said  documents  in 
evidence,  plaintiffs  excepted.  Here  the  defendant  closed  this 
cause. 

Thereupon  defendant  moved  the  court  to  give  the  jury  the  (cir 
lowing  instructicHi :  — 

^^  That  the  claim  of  the  inhabitants  of  the  town  of  St.  Louis  to 
commons,  as  exhibited  upon  the  copy  of  the  claim  given  in  evi- 
dence, was  confirmed  by  the  act  of  Congress  of  the  13th  June, 
1812,  to  the  mhabitants  of  said  town  according  to  the  claim,  and 
that  the  title  to  the  land  so  confirmed  is  a  valid  title  aeainst  the  title 
of  the  plaintiffs  under  the  confirmation,  by  the  act  of  Congress  of 
the  4th  July,  1836." 

Gtren,  —  to  the  giving  of  which  instruction  plaintiffs  objected  ; 
which  objection  the  court  overruled  ;  to  which  judgment  of  the 
court  overruling  plaintiff's  objection,  and  giving  the  said  instruc- 
tions, plaintiffs  excepted  ;  and  thereupon  plaintiffs  moved  the  court 
to  give  the  jury  the  following  instrucUons  :  — 

'*  That  Mackay's  survey  of  conmion,  preserving  Mackay's  claim 
on  the  northeast  part  thereof,  is  conclusive  that  the  claim  of  com- 
mons did  not  extend  over  Mackay's  claim,  as  between  those  claim- 
ing the  common  and  Mackay  or  his  heirs.  That  Mackay's  survey 
of  commons,  including  his  claim,  is  good  evidence  to  go  to  the 
jury  that  the  claim  of  commons  did  not  extend  over  and  cover 
Mackay's  claim.  That  the  deed  from  the  city  to  Dent  convejred 
no  title  under  which  defendant  may  justify  in  this  action.  That  the 
deed  from  the  city  to  Dillon  conveyed  no  tide  under  which  de- 
fendant may  justify  in  this  action." 
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Refusedy  —  all  and  each  of  which  instructions  the  court  refused  to 
give  ;  to  which  judgment  of  the  court  overruling  plaintiff 's  motion, 
and  refusing  to  give  the  said  instructions,  or  any  of  them,  plaintifi 
excepted.  These  were  all  the  instructions  asked  for,  or  giveo, 
or  refused.  And  plaintiffs  pray  that  their  said  several  exceptions 
herein  contained  and  set  forth  may  he  allowed,  signed,  and  sealed 
by  the  court  here,  and  made  part  of  the  record  in  this  cause. 

EZRA  HUNT,    [seal.] 

The  other  bill  of  exceptions  is  b  the  words  and  figures  foUowmg, 
to  wit : — 

*^  Isabella  Mackat  et  al.  v.  Patrick  M.  Dillon. 

^^  Ejectment. 

"  St.  Charles  Circuit  Court  : 

^^  Be  it  remembered  that  plaintiffs  moved  the  court  for  reascms 
filed,  to  wit :  — 

^^  Isabella  Mackat  et  al.  v.  Patrick  M.  Dillon. 

<^  Ejectment. 

*'  Plaintiffs  move  the  court  to  set  aside  the  verdict  rendered  m 
this  cause,  and  grant  them  a  new  trial,  because,  — 

"  1st.  The  court  misinstructed  the  jury. 

^'2d.  Because  the  court  refused  to  give  the  instructions  prayed 
for  by  plaintiffs. 

'^  3d.  Because  the  jury  found  against  law  and  evidence. 

"  4th.  Because  the  jury  found  against  the  weight  of  evidence. 

*'  5th.  Because  the  court  admitted  evidence  that  ought  to  have 
been  excluded. 

''  6th.  The  allusions  and  instructions  of  the  court  operated  as  a 
surprise  upon  the  plaintiffs. 

"  Isabella  Mackay  et  al.,  plaintiffs,  by  their  attorney,  Bryan 
Mullanphy,  moved  the  court  to  set  aside  the  verdict  in  this 
cause,  and  grant  them  a  new  trial,  which  motion  the  court  over- 
ruled ;  to  which  judgment  of  the  court  overruling  said  motion,  and 
refusing  to  set  aside  said  verdict,  and  grant  plaintiffs  a  new  trial, 
plaintiffs  excepted ;  all  evidence  and  matters  in  the  cause  being 
preserved  in  a  previous  bill  of  exceptions  in  this  cause,  plainti& 
prav  that  this  exception  now  here  taken  be  allowed,  signed,  and 
sealed  by  the  court  nere,  and  made  part  of  the  record  in  this  cause. 

"EZRA  HUNT,  [seal.]" 

Under  these  instructions  of  the  court,  the  jury  found  a  vercfict 
for  die  defendant ;  and  upon  the  bills  of  exceptions  the  case  was 
carried  up  to  the  Supreme  Court  of  Missouri,  which,  on  the  34th' 
of  May,  1841,  affirmed  the  judgment  of  the  court  below. 

To  review  Uiis  opinion  and  judgment,  a  writ  of  error  brought  die 
case  to  this  court. 
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The  caiae  was  argued  by  JUr.  Latohfs^  tor  the  phintiff  in  error, 
and  JIfr.  Gambk  and  Mr.  BaUSy  for  the  defendant  m  error.  The 
great  but  necessary  length  of  the  statement  by  the  reporter  rea* 
ders  it  impossible  to  report  these  arguments,  which  were  prmted, 
and  occupied  forty  pages. 

♦ 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  record  before  us  is  brought  here  by  a  writ  of  error  to  the 
Supreme  Court  of  Missouri,  under  the  twenty-fifdi  section  of 
the  judiciary  act.  The  action  was  an  ejectment  for  land,  to 
which  each  party  claimed  title  by  virtue  of  an  act  of  Congress  con- 
firming interfering  Spanish  claims. 

The  evidence  on  part  of  the  plaintiffs  having  been  introduced  in 
the  State  court  of  original  jurisdiction,  the  defendant  offered  to 
read  copies  of  certam  documents  and  depositions  taken  in  1806 
and  1825,  certified  by  the  United  States  recorder  of  land  titles 
in  the  State  of  Missouri,  as  truly  copied  from  the  originals  on  file 
and  of  record  in  his  office.  These  were  objected  to,  on  the  part 
of  the  plaintiffs,  as  incompetent  to  go  the  jury  ;  the  objection  was 
overruled,  the  evidence  admitted,  and  an  exception  taken.  And 
the  first  question  is,  was  the  evidence  thus  offered  competent  ?  It 
b  set  out  in  the  report  of  the  case,  and  need  not  be  further  de- 
scribed. As  the  objection  draws  in  question  the  nature  and  char- 
acter of  the  evidence,  it  is  deemed  proper  to  state  here  what  they 
are  ;  less  for  the  purpose  of  disposing  of  the  ruling  of  the  court  on 
this  point,  than  as  preparatory  to  the  decision  of  others  tliat  follow, 
each  involving  the  effect  and  character  of  the  evidence  more  or 
less. 

By  the  third  article  of  the  treaty  of  1803,  by  which  Louisiana 
was  acquired,  the  inhabitants  were  to  be  maintained  and  protected 
in  the  free  enjoyment  of  their  property  in  the  ceded  territory.  To 
carry  the  treaty  into  execution,  as  regarded  titles  and  claims  to 
land.  Congress,  by  the  act  of  March  2d,  1805,  provided  that  a 
board  of  commissioners  should  be  appointed  by  the  President,  and 
also  a  recorder  of  land  titles  ;  which  was  accordingly  done.  The 
board  for  Louisiana  (now  Missouri  and  Arkansas)  sat  at  St.  Louis, 
as  at  that  place  the  recorder's  ofiSce  was  established,  and  is  yet 
kept. 

By  the  fourth  section  of  the  act,  all  those  asserting  claims  to  land 
founded  on  concessions  or  other  assumptions  of  right  to  obtain  ti- 
tles from  the  United  States,  and  which  claims  originated  with  the 
French  or  Spanish  governments  prior  to  the  20th  of  December, 
1803,  were  required,  on  or  before  the  Ist  day  of  March,  1806, 
to  deliver  to  the  recorder  written  notices  of  claim,  stating  the  na- 
ture and  extent  thereof,  together  with  a  plat  of  the  tract  claimed, 
and  written  evidences  tending  to  establish  the  right.  The  notice, 
plat,  and  evidences  were  to  be  recorded  in  books  to  be  kept  by 
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the  recorder  for  that  purpose.  This  recorded  notice  and  evidence 
formed  the  foundation  in  each  cas^  for  the  action  of  the  board  ;  at* 
though  other  evidence  might  be  required  by  it,  or  be  adduced  bjr 
the  claimant.  The  board  was  to  decide  in  a  summary  way,  ac^ 
cording  to  justice  and  equity,  on  all  claims  thus  filed. 

It  was  directed  to  appoint  a  clerk,  whose  duty  it  should  be  to 
enter  in  a  book  full  and  correct  minutes  of  the  proceedings  and  de- 
cisions of  the  board ;  together  with  the  evidence  on  which  each 
decision  was  made  ;  the  book,  on  the  dissolution  of  the  board,  was 
to  be  deposited  with  the  recorder  of  land  titles  ;  but  the  clerk  was 
first  to  make  two  copies,  one  of  which  he  was  to  forward  to  the 
Secretary  of  the  Treasurjr,  and  the  other  was  to  be  deposited  with 
the  surveyor-general  in  said  district.  According  to  tnis  law,  the 
inhabitants  of  St.  Louis  filed  their  notice  of  claun,  plat,  and  evi- 
dences, in  1806,  asking  to  have  the  town  conmion  confinned  to 
them. 

By  the  first  section  of  the  act  of  1812  (June  13th),  Congress 
confirmed  the  claim  to  commons  adjoining  and  belonging  to  St. 
Louis  ;  with  similar  claims  made  by  other  towns.  But  no  extent 
or  boundaries  were  given  to  show  what  land  was  granted  ;  nor  is 
there  any  thing  in  the  act  of  1812,  from  which  a  court  of  justice 
can  legally  declare  that  the  land  set  forth  by  the  survey,  and  proved 
as  commons  by  witnesses,  in  1806,  is  the  precise  land  Congress 
granted  ;  in  other  words,  the  act  did  not  adopt  the  evidence  laid 
before  the  board  for  any  purpose ;  and  the  boundaries  of  claims 
tlius  confirmed  were  designedly  (as  we  suppose)  left  open  to  the 
settlement  of  the  respective  claimants,  by  litigation  in  the  courts  of 
justice,  or  otherwise. 

The  confirmation  extended  to  town  lots,  out  lots,  common  field 
lots,  and  commons  in,  adjoining,  or  belonging  to  the  several  towns 
or  villages.  And  the  act  of  1812  made  it  the  duty  of  the  principal 
deputy-surveyor  of  the  territory,  as  soon  thereafter  as  might  be, 
to  survey,  or  cause  it  to  be  done,  and  marked,  the  out-boundary 
lines  of  the  several  towns,  so  as  to  include  the  out  lots,  common 
field  lots,  and  commons  ;  of  this  out-boundary  survey,  he  was  to 
make  plats,  and  transmit  them  to  the  surveyor- general,  who  was  to 
forward  copies  to  the  commissioner  of  the  general  land-office  and 
to  the  United  States  recorder  of  land  titles  m  Missouri.  The  ob- 
ject of  this  proceeding,  on  part  of  the  government,  was  to  sever 
the  confirmed  claims  m  a  mass  from  die  remaining  lands  of  the 
United  States,  and  others  outside  of  the  boundary,  and  nothing 
more. 

The  act  of  May  26th,  1824,  supplemental  to  that  of  1812,  au- 
thorized further  proofs  to  be  taken  before  the  recorder  in  regard  to 
town  lots,  out  lots,  and  common  field  lots,  confirmed  by  the  act  of 
1812,  as  respected  inhabitation,  cultivation,  or  possession,  and  the 
l^undaries  and  extent  of  each  claim  ;  but  the  provision  does  not 
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extend  in  terms  to  the  commons.  In  virtue  of  this  act,  however, 
the  evidence  found  in  the  record,  and  taken  before  the  recorder  in 
1825,  was  filed  in  the  recorder's  office  further  to  establish  the  ex- 
tmit  of  the  town  commons. 

The  objection  taken  in  the  State  Circuit  Court  was  to  tlie  whole 
evidence  certified  from  the  recorder's  office,  without  discrimination, 
and  the  question  turns  on  its  competency  for  anv  purpose. 

The  powers  of  the  Supreme  Court  are  limited  in  cases  coming  up 
from  the  State  courts,  under  the  twenty-fifth  section  of  the  judiciary 
act,  to  questions  of  law,  where  the  final  judgment  or  decree  draws 
b  question  the  validity  of  a  treaty  or  statute  of  the  United  States, 
&c.,  or  where  their  construction  is  drawn  in  question,  or  an  author- 
ity exercised  under  them  ;  and  as  the  admission  of  evidence  to 
establish  the  mere  fact  of  boundary  in  regard  to  the  extent  of  grant 
cannot  raise  a  question  involving  either  die  validity  or  construction 
of  an  act  of  Congress,  &c.,  this  court  has  no  jurisdiction  to  con- 
aider  and  revise  the  decision  of  a  Slate  court,  however  erroneous 
it  may  be  in  admitting  the  evidence  to  establish  the  fact.  But 
when  evidence  is  admitted  as  competent  for  this  purpose,  and  it  is 
sought  to  give  it  effect  for  other  purposes  which  do  involve  ques- 
tions giving  this  court  Jurisdiction,  then  the  decisions  of  State 
courts  on  the  efieot  of  such  evidence  may  be  fully  considered 
here,  and  their  judgments  reversed  or  affirmed,  in  a  similar  manner 
as  if  a  like  question  Jiad  arisen  in  a  supreme  court  of  error  of  a 
State,  when  reversing  the  proceedings  of  inferior  courts  of  origiiml 
jtirisdiction,  —  and  on  this  principle  we  are  compelled  to  act  in  the 
present  suit,  when  dealing  with  the  instruction  given  on  behalf  of 
the  defendant. 

2.  The  following  instructions  were  next  asked  on  part  of  the 
jriaintiffs,  and  refused  :  —  "  That  Mackay's  survey  of  common, 
preserving  Mackay's  claim  on  the  northeast  part  thereof,  is  conclu- 
sive that  the  claim  of  commons  did  not  extend  over  Mackay's 
claim,  as  between  those  claiming  the  common  and  Mackay  or  his 
heirs.  That  Mackay's  survey  of  commons,  including  his  claim,  is 
good  evidence  to  go  to  the  jury,  that  the  claim  of  conmions  did  not 
extend  over  and  cover  Mackay's  claim." 

The  survey  referred  to  was  the  one  made  in  1806,  at  the  instance 
of  the  inhabitants  of  St.  Louis,  for  the  purpose  of  presenting  theur 
claim  to  comfnons  in  due  form  to  the  board.  It  was  in  its  nature 
a  private  survey,  not  bindbg  on  the  United  States  ;  and  to  avoid 
any  unplication  to  the  contrary,  the  act  of  February  28th,  1806, 
was  passed,  which  extended  the  powers  of  the  surveyor-general  of 
Louisiana  over  the  land  in  controversy,  and  made  it  his  duty  to  ap- 

Cnnt  principal  deputies ;  over  these,  the  commissioners  at  St. 
ouis  had  power  given  to  them,  by  which  surveys  could  be  ordered 
of  private  claims.  When  the  board  desired  surveys  to  be  made, 
they  ordered  them,  to  be  executed  at  the  expense  of  the  party  in- 
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terested.  And  the  law  declares,  that  eveiy  such  survey;  as  well 
as  every  other  survey,  by  whatever  authority  heretofore  executed 
(those  of  legal  and  complete  titles  only  excepted) ,  shall  be  held 
and  considered  as  private  surveys  only  *,  and  all  tracts  of  land,  the 
titles  to  which  may  be'  uhimately  confirmed  by  Congress,  shall, 
'  prior  to  the  issuing  of  patents,  be  resurveyed,  if  judged  necessary, 
under  the  authority  of  the  surveyor-general.  It  follows,  that  Mac- 
kay's  survey  of  1806  had  no  influence  on  the  title  of  either  party, 
and  that  the  instructions  asked  were  properly  refused. 

3.  The  following  instruction  was  asked  for,  and  given,  on  part 
of  the  defendants :  —  ^^  That  the  claim  of  the  inhabitams  of  the 
town  of  St.  Louis  to  commons,  as  exhibited  upon  the  copy  of  the 
claim  given  in  evidence,  was  confirmed,  by  the  act  of  Congress  of 
the  13th  of  June,  1812,  to  the  inhabitants  of  said  town,  according 
to  the  claim,  and  that  the  tide  to  the  land  so  confirmed  is  a  valid 
dtle  against  the  title  of  the  plaintifis  under  the  confirmation,  by  the 
act  of  Congress  of  the  4th  of  July,  1836." 

It  assumes,  as  matter  of  law,  that  the  act  of  1812  adopted  Mackay's 
survey,  and  the  evidence  given  m  its  support ;  that  they  are  part 
of  the  grant,  as  to  its  extent  and  legal  effect ;  and  conclusive  as 
against  die  plaintifiP  s  confirmation.  On  the  trial,  both  parties  admit- 
ted that  the  land  m  dispute  lies  within  the  survey  of  1806,  and  there- 
fore the  instruction  took  the  case  fi'om  the  jury,  and  cut  off  all 
proof  to  the  contraiy  of  this  being  the  true  boundary  ;  whereas 
the  survev  was  a  mere  private  act^  as  already  slated,  and  concluded 
nothing  u>r  either  side ;  and  in  holding  the  contrary  the  State 
court  erred,  and  for  which  the  judgment  must  be  reversed. 

By  what  description  of  surveys  the  United  States  are  bound, 
and  those  claiming  tide  under  them  governed,  we  have  already, 
during  the  present  term,  been  called  on  to  decide,  in  the  case  of 
Jourdan  v.  Barrett  {anUj  p.  169),  and  need  not  repeat.  Nor  is 
it  necessary  to  inquire  here  what  die  effect  of  a  l^al  survey  of  the 
8t.  Louis  common  is,  as  the  quesdon  has  been  cUrectly  presented 
in  the  cause  of  Les  Bois  9.  Bramell,  heard  and  decided  concur- 
rently with  this,  and  on  the  same  arguments,  and  to  the  opinion  in 
which,  m  this  respect,  we  refer. 
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Masie  Nicolle   Lbs  Bois,  Plaintiff   in   eeeor,  v.  SAiinjEL  Bea- 

MELL,  Defendant. 

A  private  snirej  of  land,  claimed  under  an  old  Spanish  eonceoion  and  presented 
to  the  board  of  commiMioners  appointed  under  the  act  of  1805.  is  not  conclasiTe 
against  the  partjr  presenting  it  to  show  the  boundaries  of  the  claim,  but  is  proper 
evidence  to  go  to  the  jury,  who  are  to  decide  upon  its  limits. 

Under  the  acts  of  1834, 1826,  and  1838,  the  Distnct  Court  of  Missouri  was  author- 
ized to  receive  petitions  of  claimants  to  land,  until  the  26th  of  May,  1821).  In 
1S31,  when  claims  which  had  not  been  presented  were  standing  under  a  bar, 
Congress  confirmed  the  title  of  the  inhabitants  of  the  town  of  l£.  Louis  to  the 
adjacent  commons.  This  act  was  valid,  unless  the  opposing  claimant  then  poe- 
•essed  a  vested  interest  which  was  protected  by  the  Louisiana  treaty. 

By  the  third  article  of  that  treaty,  tne  inhabitants  were  to  be  protected  in  their 
property. 

But  land  held  mider  a  conoessioa  and  survey  waa«  not  finally  aavered  ftom  th* 
royal  domain  and  converted  into  private  property. 

The  power  of  granting  the  public  domain  was  in  Morales,  who  resided  in  New 
Orleans.  His  regulations  were  in  force  in  Upper  Louisiana,  and  by  them  the 
title  to  land  held  under  a  conceseion  and  survey  was  not  perfected  until  ratified 
by  him  and  a  final  grant  issued. 

This  power  was  in  a  great  degree  a  political  power,  and,  by  the  treaty,  the  United 
States  assumed  the  same  exclusive  right  to  deal  with  the  title^  in  their  political 
and  sovereign  capacity.  The  courts  of  justice  cannot,  without  legwlaticm, 
executo  the  power,  because  the  holder  of  an  incomplete  title  has  no  standing  in 
court. 

A  oonfirmatory  act,  passed  by  Congress  in  1836.  does  not  reach  back  to  the  ori|[inaI 
concession,  and  exclude  crants  of  the  same  land  made  in  the  intermediate  timt, 
either  by  Congress  itself  or  a  board  of  commissioners,  or  the  District  Court, 
acting  under  its  authority. 

In  the  act  dT  1836,  Congress  had  in  view  the  situation  of  persons  whose  tides 
were,  by  that  act,  confirmed  to  lands  which  had  been  previously  granted  to 
others,  and,  in  order  to  meet  the  case,  provided  that  such  confirmed  claimants 
might  take  up,  elsewhere,  an  amount  of  public  land  equal  to  that  which  they 
lost. 

The  confirmatory  act  of  1836  must,  therefore,  be  construed  to  exclude  the  com- 
mons which  had  been  mnted,  by  previous  acts,  to  the  town  of  St.  Louis. 

These  acts,  and  a  survey  by  the  proper  public  officer  in  1832,  placed  the  title  of  the 
town  in  the  same  condition  as  if  a  patent  bad  been  issaed. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circiat 
Court  of  the  United  States  for  the  District  of  Missouri. 

It  was  exactly  the  same,  in  most  of  its  points,  with  the  case  of 
Mackay  and  others  v.  Dillon,  repented  in  a  preceding  part  of  thb 
yolume.  Reference  wiU  be  made  to  that  case  m  all  the  points 
which  are  similar. 

It  was  an  action  of  ejectment  brought  by  Les  Bois,  m  the  Cir- 
cuit Court,  to  recover  two  hundred  and  forty-four  arpents  and  fifty 
perches  of  land,  claimed  under  a  Spanish  concession.  The  de- 
fendant, Bramell,  claimed  title  under  the  acts  of  Congress  of  1812 
and  1831,  granting  a  right  of  conmion  to  the  town  of  St.  Louis. 

The  plaintiff's  title  was  as  follows. 

1.  A  petition,  concession,  and  sunrey. 

2.  Proceedmgs  of  the  board  of  commissioners  established  by 
the  act  of  Congress  passed  on  the  2d  of  March,  1805. 
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3.  Proceedings  of  the  board  of  commissioners  established  bj 
die  acts  of  July  9th,  1832,  and  March  2d,  1833. 

4.  The  act  of  Congress  passed  on  the  4th  of  July,  1836. 

5.  A  certificate  of  the  surveyor  of  the  public  lands,  dated  Sep- 
tember 6,  1838. 

These  will  be  taken  up  in  order. 

1.   A  petition,  concession,  and  survey. 
The  petition  was  as  follows:  — 

'^  To  Don  Charles  Dehault  D^lassus,  lieutenant-colonel  attached  to 
the  stationary  regiment  of  Louisiana,  and  lieutenant-governor 
of  the  upper  part  of  the  same  province. 

'^  Marie  Nicolle  Les  Bois  has  the  honor  of  representing  to  you, 
that,  having  lost  her  father  and  mother  since  her  most  tender  years, 
in  consequence  of  a  well  known  disaster,  which  alone  would  be 
sufficient  to  render  her  situation  interesting  to  all  men  of  feelings, 
and  having  had  for  support  since  that  moment  an  uncle  and  aunt, 
both  respectable,  who  have  taken  care  of  her  infancy,  considering 
that  time  in  his  flight  deprives  her  every  day  of  some  one  of  her 
protectors  ;  that  her  brothers  and  sisters  are  all  married,  and  loaded 
with  family,  and  without  fortune ;  that  she  remains  as  an  isolated 
being,  who  cannot  expect  any  assistance  of  any  one  whomsoever ; 
and  who,  without  fortune,  finds  herself  under  several  points  of  view 
in  a  calamitous  situation,  which  appears  to  her  to  be  worthy  to  at- 
tract the  attention  of  the  good  heart  every  body  knows  you  possess. 
Full  of  this  idea,  and  convinced  of  the  generosity  of  the  govern- 
ment, which  has  never  ceased  to  grant  favors  to  the  unfortunate, 
and  to  be  particularly  the  protector  of  orphans,  she  hopes  you  will 
be  pleased  to  grant  to  her  the  concession  of  a  tract  of  land  situated 
to  the  south  of  this  town,  and  being  vacant  lands  of  his  Majesty^s 
domain,  and  which  may  contain  two  hundred  and  thirteen  arpents  in 
superficie,  more  or  less  ;  which  land  shall  be  bounded  as  follows  : 
to  the  north,  south,  and  west,  by  the  vacant  lands  of  the  domain, 
and  to  the  east  by  a  concession  of  some  width  belonging  to  Mr. 
Antonio  Soulard. 

^'  Such  is  the  statement  of  my  misfortune  and  pretensions,  and 
I  presume  to  hope  this  favor  of  the  generosity  of  a  benevolent  and 
generous  government,  and  of  a  chief  as  worthy  as  you  are  to  fulffl 
Its  benevolent  intentions. 

MARIE  NICOLLE  LES  BOIS. 

"  St.  Louis,  May  10,  1803." 

The  concession  was  as  follows  :  — 

<<  St.  Louis  of  Illinois,  May  lUh,  1803. 
^'  Having  seen  the  foregobg  statement,  I  do  grant  to   Marie 
Nicolle  Les  Bois,  for  her  and  her  heirs,  the  land  which  she  solicits, 
m  case  it  is  not  prejudicial  to  any  person  ;  and  the  surveyor  of  this 
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Upper  Louisiana^  Don  Antonio  Soulard,  shall  put  the  petitioner  in 
possession  of  the  quantity  of  land  she  solicits  in  the  place  desig- 
nated  ;  which,  when  executed,  he  shall  draw  out  a  plat  of  survey, 
delivering  the  same  to  the  party,  with  his  certificate,  in  order  to 
serve  to  her  to  obtain  the  concession  and  title  in  form  from  the  m- 
tendant-general,  to  whom  alone  corresponds,  by  royal  order,  the 
distributing  and  granting  of  all  classes  of  lands  of  the  royal  do- 
main. 

CARLOS  DEHAULT  DELASSUS." 

Of  Survey.  —  Upper  Louisiana^  District  of  Sn.  Luis  de  Illinois, 

The  survey  was  as  foUows  :  — 

JVble.     The  bounds  set  to  all  comers  are  shown  on  the  plat. 

All  the  Ime-trees  were  marked  with  one  blaze  above  two  notches. 
The  trees  on  both  sides  of  the  lines  were  blazed  only. 

Registered  in  book  B,  of  the  surveys  for  said  district,  folio  17, 
No.  20. 

Of  Certificate  of  Survey. 

"  Don  Antonio  Soulard,  surveyor-general  of  Upper  Louisiana, 
—  I  do  certify  that  I  have  measured,  run  the  lines,  and  bounded, 
in  favor  of  Marie  NicoUe  Les  Bois,  a  piece  of  land  of  two  hun- 
dred and  forty-four  arpents  and  fifty  perches  in  superficie,  meas* 
ured  with  the  perch  oi  the  city  of  Paris,  of  eighteen  French  feet 
in  length,  lineal  mea^sure  of  t^e  said  city,  accorcung  to  the  agrarian 
measure  of  this  provmce  ;  which  land  is  situated  at  about  the 
distance  of  twenty-five  arpents  to  the  southwest  of  this  town  of 
Saint  Louis,  and  is  bounded  to  the  north-northwest  by  lands  of 
Don  Santiago  Mackay  ;  to  the  east-southeast  by  lands  beloi^ng 
to  me ;  to  the  south-southwest  in  part  by  lands  of  Don  Jh.  Bra- 
zeau,  and  by  vacant  lands  of  the  royal  domain  ;  and  by  the  west- 
southwest  by  vacant  lands  ;  which  measurement  and  survey  I  took 
without  regardmg  the  variation  of  the  needle,  which  is  70^  30'  east, 
as  is  evident  by  the  foregoing  figurative  plat,  on  which  are  noted 
the  dimensions,  directions  of  the  lines  and  limits,  and  other  bounda- 
ries, &c. 

"  Said  survey  was  executed  by  virtue  of  the  memorial  and  de- 
cree of  the  lieutenant-governor  and  sub-delegate  of  the  royal  fisc, 
Don  Carlos  Dehault  Delassus,  dated  Uth  May,  1803. 

"  In  testimony  whereof,  I  do  give  the  present,  with  the  pre- 
ceding figurative  plat,  executed  by  my  exertions  on  the  27th  of 
May  of  the  current  year,  in  St.  Louis,  August  20,  1803. 

ANTONIO  SOULARD,  Surveyor^  General. 

<<  Truly  translated,  St.  Louis,  December  15,  1832. 

JULIUS  DE  MUN." 
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2.  Proceecfings  of  the  board  of  eommissioners  established  by 
the  aet  of  Congress  passed  on  the  2d  of  March,  1805. 

Proceedings  of  Commisrioners. 

"  Friday  J  October  7/&,  1808. 
"  Board  met.     Present :  The  Honorable  Clement  B.  Penrose 
and  Frederick  Bates. 

"  Marie  NicoDe  Les  Bois,  claiming  two  hundred  and  forty-four 
and  one  half  arpents  of  land,  situated  m  the  commons  of  St.  Louis, 
produces  to  the  board  a  concession  from  Don  Charles  Dehault 
Delassus,  lieutenant-governor  for  the  same,  dated  May  11th,  1803 ; 
a  plat  and  certificate  of  survey,  dated  27th  May,  1803,  and  certi- 
ficKl  20th  August,  same  year. 

^^  Laid  over  for  decision ;  board  adjourned. 

CLEMENT  B.  PENROSE. 
FREDERICK  BATES." 

*^  Wednesday,  Jlugust  2lst,  1811. 
^^  Board  met.     Present :  Clement  B.  Penrose  and  Frederick 
Bates,  conmiissioners. 

^^  Marie  NicoUe  Les  Bois,  claiming  two  hundred  and  forty-four 
and  one  half  arpents  of  land,  see  book  No.  8,  p.  282.     It  is  the 
opinion  of  this  board  that  this  claim  ought  not  to  be  confirmed. 
"  Board  adjourned  until  to-morrow,  eight  o'clock,  A.  M. 

CLEMENT  B.  PENROSE. 
FREDERICK  BATES." 

3.  Proceedmgs  of  the  board  of  conmiissioners,  established  bj 
the  acts  of  July  9,  1832,  and  March  2,  1833. 

"  Thursday,  J^Tovember  39,  1832. 

^^  Board  met  pursuant  to  adjournment.  Present:  Lewis  F.  Linn 
[and]  F.  R.  Conway,  commissioners. 

^^  Marie  NicoUe  Les  Bob,  by  her  legal  representativ^es,  claiming 
two  hundred  and  forty-four  and  a  half  arpents  of  land,  see  book  C, 
pp.  73,  74,  and  76,  No.  3,  p.  282,  No.  6,  p.  328,  produces  a 
paper,  purporting  to  be  an  original  concession  for  two  hundred  and 
thirteen  arpents  of  land,  more  or  less,  from  Charles  Dehault  De- 
lassus, dated  11th  of  May,  1803  ;  also  a  paper,  purporting  to  be  a 
plat  and  certificate  of  survey  for  two  hundredf  and  forty-four  arpents 
and  fifty  perches,  taken  27th  of  May,  and  certified  20th  of  August, 
1803,  by  Antonio  Soulard. 

"  M.  P.  Leduc,  duly  sworn,  saith,  that  the  signature  to  said 
concession  is  in  the  proper  handwriting  of  the  said  Charles  D.  De- 
lassus, and  the  signature  to  said  certificate  of  survey  is  in  the  proper 
handwriting  of  said  Soulard. 

"  The  board  adjourned  until  to-morrow  at  ten  o'clock,  A.  M. 

L.  F.  LINN. 
F.  R.  CONWAY." 
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"  Tuesday,  J^Tovember  6<A,  1833. 
"  The  board  met  pursuant  to  adjournment.     Present:  L.  F. 
Linn,  A.  G.  Harrison,  F.  R.  Conway,  commissioners. 

^'  Marie  NicoUe  Les  Bois,  claiming  two  hundred  and  forty-four 
and  a  half  arpents  of  land,  see  pp.  64  and  65  of  this  ];>ook  (QIo.  6). 
The  board  are  unanimously  of  opinion  that  this  claim  ought  to  be 
confirmed  to  the  said  Marie  NicoUe  Les  Bois,  or  her  legal  repre- 
sentatives, according  to  the  concession. 

'^  The  board  adjourned  until  to-morrow  at  nine  o'clock,  A.  M. 

L.  F.  LINN. 
F.  R.  CONWAY. 
A.  G.  HARRISON." 

4.  The  act  of  Congress,  passed  on  the  4th  of  Julpr,  1836. 
The  purport  of  this  act  is  set  forth,  under  the  eighth  head  of 

the  plaintiff's  title,  in  the  case  of  Mackay  v.  Dillon. 

5.  A  certificate  of  the  surveyor  of  the  public  lands,  dated 
September,  6,  1838. 

This  certificate  is  as  follows:  — 

Plat  and  Certificate  of  Survey,  by  •Authority  of  the  United  States. 

"  Survey  No-  3,184. 

*^  Plat  and  description  of  the  survey  of  a  tract  of  two  hundred  and 
four  arpents  and  fifty  perches,  equal  to  two  hundred  and  eight 
acres  of  land,  sitiftited  in  township  forty-five,  north  of  the  base 
line,  range  seven,  east  of  the  fifth  principal  meridian,  in  the  StatQ 
of  Missouri,  executed  on  the  twenty-fifth  day  of  September, 
eighteen  hundred  and  thirty-eight,  by  Charles  De  Ward,  deputy 
surveyor,  under  instructions  from  the  surveyor  of  the  public 
lands  in  the  States  of  Illinois  and  Missouri,  dated  the  sixtn  day 
of  September,  eighteen  hundred  and  thirty-eight. 

"  This  being  the  tract  of  land  granted,  on  the  eleventh  day  of 
May,  eighteen  hundred  and  three,  to  Marie  Nicolle  Les  Bois,  by 
Charles  Dehault  Delassus,  then  lieutenant-governor,  for  the  govern* 
ment  of  Spain,  of  the  province  of  Upper  Louisiana,  surveyed  on 
the  twenty-seventh  day  of  May,  eighteen  hundred  and  three,  by 
Antoine  Soulard,  Spanish  surveyor  of  the  same  province,  and 
confirmed  to  the  said  Marie  NicoUe  Les  Bois,  or  her  legal  repre^ 
sentatives,  by  the  act  of  Congress  of  the  United  States,  approved 
the  fourth^  of  July,  eighteen  hundred  and  thirty-six,  entitled  *  An 
act  confirming  claims  to  land  in  the  State  of  Missouri,  and  for 
other  purposes,'  according  to  the  decision,  numbered  thirty-nine, 
of  the  report  of  the  board  of  commissioners  appointed  by  the  act 
of  Congress,  approved  the  ninth  of  July,  eighteen  hundred  and 
thir^-two,  entitled  ^  An  act  for  the  final  adjustment  of  private 
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land  claims  in  Missouri ' ;  and  the  act  of  Congress,  approved  the 
second  of  March,  eighteen  hundred  and  thirtj-three,  supplemental 
thereto," 

Then  follows  a  minute  description  of  the  land  by  metes  and 
bounds. 

^  Defendant's  Title. 

The  evidence  offered  by  the  defendant  consisted  of  the  first  six 
heads  of  the  title  offered  by  the  defendant,  in  the  case  of  Mackay 
V.  Dillon. 

He  further  offered  a  plat  and  survey  of  the  common,  made  in 
November,  1832,  under  instructions  from  the  surveyor  of  public 
lands  in  the  States  of  Illinois  and  Missouri,  and  the  following  cer- 
tificate :  — 

"  Surveyor's  Office,  St.  Louis^  7th  of  ^prit^  1841. 
"  The  foregoing  plat  and  description  of  the  survey  of  the  com- 
mons of  St.  Louis  are  correctly  copied  from  pp.  74,  75,  and  76 
of  record-book  C,  in  this  office.  The  plat  ol  the  survey,  No. 
3,184,  subsequently  made  of  the  claim  of  Marie  Nicolle  Les  Bois, 
within  the  survey  of  said  commons,  is  this  day  laid  down  on  the 
said  foregoing  plat  of  the  common,  according  to  the  survey  of  the 
said  claim  of  Marie  Nicolle  Les  Bois. 

WILLIAM  MILBURN, 
Surveyor  of  the  Public  Landt  in  the  Statee  of 
lUinoii  and  M%S90uri.^^ 

The  evidence  being  closed  on  both  sides,  the  counsel  filed  the 
following  agreement. 

•Agreement  by  Partiee. 

It  was  agreed  by  the  parties,  that,  at  the  time  of  the  commence- 
ment of  this  suit,  the  defendant  was  in  the  actual  possession  and 
occupation  of  twenty  acres  of  land,  parcel  of  the  tract  of  land  in 
the  declaration  mentioned,  as  tenant  of  the  city  of  St.  Louis, 
claiming  the  same  as  common  belonging  to  the  inhabitants  of  St. 
Louis,  and  further,  that  the  matter  of  dispute  in  this  action  exceeds 
the  value  of  two  thousand  dollars,  exclusive  of  costs. 

It  was  also  admitted  by  the  parties,  that,  from  a  short  time  after 
the  settlement  of  the  village  of  St.  Louis,  there  was  a  fence,  com- 
mencing above  the  town  of  St.  Louis,  running  westwardly,  a  little 
west  of  the  village,  until  it  came  to  the  hill  near  the  court-house, 
and  then  ran  in  a  direction  south  of  west,  until  it  reached  the  line 
of  the  Barriere  des  Noyer  fields,  and  then  running  southwardly 
along  the  front  of  those  fields,  until  it  reached  the  Carondelet  fields, 
and  from  that  point  extended  to  the  river.  The  land  on  the  east- 
ern side  of  that  fence  was  used  by  the  inhabitants  of  the  town  for 
the  pasturage  of  cattle,  and  for  the  supply  of  wood,  and  was  al* 
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ways  called  the  common  of  the  town,  while  the  land  on  the  western 
side  was  used  for  cultivation.  The  land  in  question  lies  on  the 
eastern  side  of  this  fence,  and  within  what  was  called  the  common. 
The  fence  above  mentioned  was  destroyed  in  the  year  1797,  at 
which  time  the  cultivation  of  the  common  fields  west  of  said  fence 
was  discontmued. 

The  counsel  for  the  plaintiff  then  moved  the  court  to*instruct 
the  jury,  that  the  survey  offered  by  the  inhabitants  of  St.  Louis, 
in  support  of  their  claim,  upon  which  survey  was  laid  down,  at  the 
request  of  the  claimants,  the  concession  and  survey  of  Marie 
Nicolle  Les  Bois,  excludes  and  protects  from  the  confirmatory 
operation  of  the  acts  of  Congress  of  13th  June,  1812,  and  act 
of  Congress  of  27th  June,  1831,  the  title  of  said  Marie  Nicolle 
Les  Bois  to  the  tract  granted  to  her. 

Which  instruction  the  court  refused  to  give  ;  to  which  decision 
the  plaintiff,  by  her  counsel,  excepted. 

Instructions  given. 

The  court  then  instructed  the  jury  as  follows  :  — 

1.  That  the  inhabitants  of  the  town  of  St.  Louis  were  con- 
firmed in  their  claim  to  commons  by  the  acts  of  Congress  of  1812 
and  1831.      ^ 

2.  That  the  notice  of  claim  of  said  inhabitants,  as  filed  with  the 
recorder  of  land  titles,  and  exhibited  before  the  board  of  commis- 
sioners, read  here  to  the  jury,  is  evidence  of  the  extent  of  the  said 
claim  to  said  commons. 

3.  If  the  claim  of  the  plaintiff  is  included  within  the  boundary 
of  the  lands  confirmed  to  the  town  of  St.  Louis  by  the  acts  of 
1812  and  1831,  then  the  jury  must  find  for  the  defendant ;  because 
those  acts  passed  the  title  to  the  land  in  controversy  to  the  inhab- 
itants of  said  town. 

To  which  opinion  of  the  court,  in  giving  the  said  instructions, 
the  plaintiff,  by  her  counsel,  excepted.  And  the  plaintiff  prays 
the  court  to  sign  and  seal  this  bill  oi  exceptions,  which  is  done  ac- 
cordingly, this  14th  day  of  April,  1841. 

J.  CATRON.        [SEAL. 

R.  W.  WELLS.    [SEAL. 

Under  these  instructions,  the  jury  found  for  the  defendant,  and 
to  review  them  the  present  vmt  of  error  was  brought. 

The  cause  was  argued  by  Mr.  Magenisj  who  made  the  follow- 
ing  points  :  — 

1 .  That  the  grant  and  order  of  survey  by  tlie  lieutenant-governor, 
in  May,  1803,  and  the  survey  made  in  conformity  thereto,  raise  a 
legal  presumption,  that  at  that  date  the  land  so  granted  and  surveyed 
was  royal  domain. 
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2.  That  the  evidence  given  on  the  part  of  the  defendant  was  not 
sufficient  to  rebut  that  presumption. 

3.  That  by  virtue  of  said  grant  and  survey  the  plaintiff  was,  in 
contemplation  of  law,  in  possession  of  the  land  in  dispute  on  May, 
1S03,  and  could  not  be  divested  thereof  under  the  act  of  1812, 
except  by  actual  exclusive  adverse  possession  of  the  same  as  com- 
mons by  the  inhabitants  of  St.  Louis  up  to  the  20th  of  December, 
1803. 

4.  That  the  grant  and  survey  to  the  plaintiff  gave  her  such  a 
right  to  the  premises  as  came  within  the  term  '*  property,"  undar 
the  treaty  of  Louisiana,  and  that  notice  of  her  claim  havii^  been 
duly  filed  by  the  recorder,  she  could  not  be  divested  thereof  by  the 
act  of  1812  or  1831. 

5.  That  bv  the  act  of  1812,  legal  proof  before  the  recorder 
of  continued  mhabitation,  cultivation,  or  possession  prior  to  and  up 
to  the  20th  of  December,  1 803,  was  made  a  condition  precedent 
to  the  confirmation  of  claims  to  lots  or  land  under  that  act,  and 
that  unless  the  recorder,  upon  the  proof  made,  confirmed  the  claims 
submitted  to  him  for  investigation,  or  reported  them  to  Congress 
for  confirmation,  the  same  are  not  confirmed  by  the  act  of  1812 
or  that  of  1831. 

6.  That  the  plat  and  survey  of  Mackay,  if  received  as  evidence 
of  the  extent  and  boundaries  of  the  land  claimed  as  commons,  are 
evidence  also  to  show  that  the  tract  granted  to  the  plaintiff  was  not 
claimed  as  commons,  or  confirmed  to  the  inhabitants  of  St.  Louis 
as  such,  by  the  act  of  1812  or  1831. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  case  comes  up  by  a  writ  of  error  to  the  Circuit  Court  of 
the  District  of  Missouri.  It  is  an  action  of  ejectment  for  two  hun- 
dred and  eight  acres  of  land,  lying  within  the  commons  of  St. 
Louis,  and  confirmed  to  the  plaintiff  by  the  act  of  Congress  of 
July  4,  1836  ;  and  was  surveyed  by  the  authority  of  the  United 
States,  in  September,  1838.  The  act  of  1836,  and  the  survey, 
make  out  a  good  prima  facie  title  for  the  plaintiff. 

The  defendant  claims  title  under  the  city  of  St.  Louis ;  and  the 
title  of  the  city  depends  on  its  grant  of  the  commons  by  the  acts 
of  1812  and  1831.  The  evidence  of  identity  and  boundary  of 
neither  claim  being  disputed,  the  plaintiff  moved  the  court  to  in- 
struct the  jury,  that  the  survey  offered  by  the  inhabitants  of  St. 
Louis  in  support  of  their  claim,  upon  which  survey  was  laid  down, 
at  the  request  of  the  claimants,  the  concession  and  survey  of 
Marie  Nicolle  Les  Bois,  excludes  and  protects  from  the  confirma- 
tory operation  of  the  acts  of  Congres's  of  13th  June,  1812,  and 
act  of  Congress  of  27th  June,  1831,  the  title  of  said  Marie  Nicolle 
Les  Bois  to  the  tract  granted  to  her ;  which  instruction  was  re- 
fused.    The  suiTey  referred  to  was  one  made  of  the  conmicHis  in 
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1806,  by  James  Mackay ;  and  on  a  plat  of  the  survey,  filed  with 
a  notice  of  claim  before  the  board  oi  commissioners  organized  by 
virtue  of  the  act  of  1805,  to  examine  and  report  on  French  and 
Spanish  claims,  this  of  Les  Bois  was  laid  down,  with  six  others. 
Mackay's  survey  was  a  private  one,  made  at  the  instance  of  the 
inhabitants  of  St.  Louis,  and  was  not  binding  on  the  rights  of  any 
one ;  nor  did  it  profess  to  exclude  the  pretensions  laid  down  on 
the  plat,  as  not  being  part  of  the  town  common,  but  the  reverse. 
For  our  further  views  on  the  question  presented  by  the  instruc- 
tion, we  refer  to  what  is  said  on  it  in  the  case  of  Mackay's  heirs  v, 
Dillon,  submitted  to  us  at  the  sam^  time  with  the  present. 
The  court  then  instructed  the  jury  as  follows  :  — 

1.  That  the  inhabitants  of  the  town  of  St.  Louis  were  confirm- 
ed in  their  claim  to  commons  by  the  acts  of  Congress  of  1812  and 
1831. 

2.  That  the  notice  of  claim  of  said  inhabitants,  as  filed  with  the 
recorder  of  land  titles,  and  exhibited  before  the  board  of  commis- 
sioners, read  here  to  the  jury,  is  evidence  of  the  extent  of  the 
said  claim  to  said  conmions. 

3.  If  the  claim  of  tlie  plaintiff  is  included  within  the  Boundary  of 
the  lands  confirmed  to  the  town  of  St.  Louis  by  the  acts  of  1812 
and  1831,  then  the  jury  must  find  for  the  defendant;  because 
those  acts  passed  the  title  to  the  land  in  controversy  to  the  inhab- 
itants of  said  town. 

These  were  excepted  to. 

As  to  the  first  instruction  given,  it  may  be  remarked,  that  by  the 
act  of  June  13,  1812,  Congress  provided,  that  the  rights,  titles, 
and  claims  to  town  or  village  lots,  out  lots,  common  field  lots, 
"and  commons,"  m,  adjoining,  and  belonging  to  St.  Louis  (and 
other  towns)  should  be,  and  the  same  were,  thereby  confirmed  to 
the  inhabitants,  &c. 

That  this  was  a  general  confirmation  of  the  common  to  the  town 
as  a  community  no  one  has  ever  doubted,  so  far  as  the  confirma- 
tion operated  on  the  lands  of  the  United  States  ;  and  to  which  no 
individual  claim  or  pretension  was  set  up  ;  and  the  question  arising 
on  the  instruction  is,  whether  the  plaintifl^'s  claim  was  excepted 
directly,  or  by  reason  of  a  prior  right  vested  in  the  plaintiff.  The 
only  direct  exception  in  the  act  is  the  proviso,  —  "  That  nothing 
herein  contained  shall  be  construed  to  affect  the  rights  of  any  per- 
sons claiming  the  same  lands,  or  any  part  thereof,  whose  claims 
have  been  confirmed  by  the  '  board  of  commissioners*  for  adjust- 
ing and  settlmg  claims  to  land  in  the  said  territory." 

The  board  referred  to  was  organized  according  to  the  act  of 
March  2,  1805,  with  powers  to  examine  such  claims  as  that  of  the 
plaintiff,  and  to  decide  on  their  validity  ;  and  although,  by  the  act, 
no  power  was  given  to  make  a  conclusive  adjudication  without  the 
sanction  of  Congress,  yet  if  any  claim  was  declared  good  and 
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valid,  and  recommended  for  confirmatio]i,  it  was  of  the  ckss  men- 
tioned in  the  foregoing  proviso,  as  we  suppose,  even  when  acted 
on  under  the  act  of  1805 ;  but  by  the  act  of  March  3,  1807, 
§  41,  the  powers  of  the  commissioners  were  extended,  and  con- 
firmations of  various  classes  of  claims  were  authorized  to  be  noade 
by  the  board  conclusively,  without  the  intervention  of  Congress  ; 
and  for  which  patents  were  to  issue,  on  surveys  made  by  officers 
of  the  United  States. 

The  foregoing  were  the  only  description  of  titles  excepted  (rom 
the  act  of  1812  ;  and  as  the  plaintiff's  was  npt  one  of  them,  the 
act  did  not  apply  to  it  in  the  saving  clause. 

The  next  inquiry  on  the  first  instruction  given  is,  as  to  the  op- 
eration of  the  act  of  1831  on  the  plaintifi*'s  claim. 

The  act  of  May  26,  1824,  gave  jurisdiction  to  the  Dbtrict 
Court  of  the  United  States  for  the  Missouri  District,  to  hear  and 
adjudge,  in  a  mode  of  proceeding  according  to  the  rules  governiz^ 
courts  of  equity,  on  all  claims  of  the  description,  and  that  were  in 
the  situation,  of  the  plamtifi^'s,  —  the  United  States  being  defend- 
ants ;  and  eitlier  party  having  the  right  of  appeal  to  the  Supreme 
Court.       J 

The  fifth  section  of  the  act  declares,  —  "  That  any  claim  ZK>t 
brought  before  the  District  Court  within  two  years  from  the  pass- 
ing thereof  shall  be  for  ever  barred,  both  in  law  and  equity ;  and 
tliat  no  other  action  at  common  law,  or  proceeding  in  equity,  shaD 
ever  thereafter  be  sustained  in  any  court  whatever,  in  relation  to 
said  claim." 

An  act  for  the  relief  of  Phineas  Underwood,  and  for  other  pur- 
poses, passed  the  22d  May,  1836,  §  2  (1  United  States  Land 
Laws,  924),  declares,  that  the  time  for  filing  petitions  under  the 
act  of  1 824  shall  be  and  is  hereby  extended  to  the  26ih  day  of 
May,  1828. 

The  act  of  May  24th,  1828  (4  Lit.  &  Brown's  ed.,  eh.  90, 
298),  declares,  that  the  District  Courts  shall  be  open  for  the  re- 
ccivmg  petitions  of  claimants,  under  the  act  of  1834,  until  the 
26th  day  of  May,  1829,  and  that  the  act  shall  continue  in  force 
for  the  purpose  of  enabling  claimants  to  obtain  a  final  decision  on 
their  claims  until  the  26th  day  of  May,  1830,  and  no  longer. 

The  plaintifi*  instituted  no  proceedings  before  the  District  Court 
under  the  act  of  1824  ;  and  on  the  26th  day  of  May,  1829,  her 
claim  stood  and  was  barred.  For  further  views  of  this  court  on  the 
character  of  the  bar,  we  refer  to  the  cases  of  Barry  ».  Gamble,  3 
Howard,  55,  and  Chouteau  t;.  Eckhart,  2  Howard,  352. 

In  January,  1831,  the  city  of  St.  Louis,  and  other  towns,  ap- 
plied to  have  their  rights  of  common  further  confirmed  and  regu- 
lated ;  and  an  act  of  Congress  was  passed,  declaring,  —  '^  That  ifae 
United  States  do  hereby  relinquish  to  the  inhabitants  of  the  severs! 
towns  of  St.  Louis,  &c.,  all  the  right,  title,  and  interest  in  and  to 
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the  town  or  village  lots,  out  lots,  common  field  lots,  and  commons, 
—  to  be  held  by  the  inhabitants  of  the  said  towns  in  *  full  property,' 
and  to  be  regulated,  or  disposed  of,  for  the  use  of  the  inhabitants, 
according  to  the  laws  of  the  State  of  Missouri."  This  law  vested 
in  the  city  corporation  the  town  common,  in  fee  simple,  and  gave 
full  power  to  the  legislature  of  Missouri  to  incorporate  it  into  the 
city,  by  extending  the  city  charter  over  it.  The  importance  of 
the  act  will  be  understood,  when  we  examine  the  plats  and  other 
evidences  m  the  record  ;  from  which  it  will  be  seen,  that  the  city  is 
spreading  over  the  eastern  lines  of  the  common,  and  that  it  is  m 
part  sold  out  in  lots  by  the  corporation  already,  and  fast  becoming 
part  of  the  city. 

Les  Bois  standing  barred  when  the  act  of  1831  was  passed,  in 
November,  1832,  the  city  caused  the  common  to  be  officially  sur- 
veyed, under  instructions  from  the  surveyor-general  of  Illinois  and 
Missom,  according  to  the  act  of  26th  May,  1S34,  §  2  (1  United 
States  Land  Laws,  ch.  311).  This  survey  was  a  public  one, 
binding  on  the  United  States  and  the  city  corporation  ;  and  was 
duly  recorded  by  the  surveyor-general  in  his  office.  A  copy  of, 
the  plat  is  in  the  record,  with  a  detailed  description  of  landmarks, 
courses,  and  distances  ;  and  these  were  given  in  evidence  to  the  jury 
in  the  Circuit  Court.  Thus  stood  the  defendant's  title.  On  July 
9th,  1832,  a  law  was  passed  by  Congress,  authorizing  commissioners 
to  be  appointed  to  act  on  claims  not  confirmed  previously  ;  and  on 
the  5th  of  November,  1833,  the  board  organized  under  the  act 
declared  Les  Bois's  claim  valid  ;  and  Congress  confirmed  it,  July 
4th,  1836. 

To  avoid  the  bar,  under  these  circumstances,  and  to  show 
that  neither  the  act  of  1812,  or  that  of  1831,  could  deprive 
the  plaintiff  of  her  right,  it  is  insisted,  she  had  a  vested  interest  to 
the  land  confirmed,  when  the  United  States  acquired  Louisiana, 
which  is  protected  by  treaty  stipulation,  and  that  such  right  no  act 
of  Congress  could  defeat ;  that  by  the  third  article  of  the  treaty  of 
1803,  with  France,  the  inhabitants  of  the  ceded  territory  were  to 
be  incorporated  into  the  Union,  to  be  admitted  to  the  rights,  ad- 
vantages, and  immunities  of  citizens  of  the  United  States,  and  in 
the  mean  time  they  were  to  be  maintained  and  protected  in  the  free 
enjoyment  of  their  liberty,  property,  and  religion.  And  this  im- 
plied, that  after  their  admission  they  should  be  equally  protected, 
and  that  such  would  have  been  the  measure  of  justice  applicable  to 
theur  rights  of  property  by  the  laws  of  nations,  had  the  treaty 
been  silent  on  the  subject.  On  this  assumption  the  plaintiff  mainly 
relies  ;  that  it  is  true  m  the  abstract  is  not  doubted,  but  it  involves 
several  opposing  considerations  applicable  to  her  title  :  —  1 .  Whether 
such  a  vested  property  in  the  soil  existed  in  Les  Bois,  before  the 
date  of  the  treaty,  as  bound  the  government  of  Spain  to  perfect,  by 
the  execution  ol  a  complete  title,  the  first  incipient  step.    2.  Wheth- 
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er  the  judicial  power  has  any  jurisdiction  to  interfere  and  enforce 
such  right,  supposing  it  to  exist. 

That  this  government  had  imposed  on  it  the  same  duty  to  perfect 
the  title  that  rested  on  Spain  before  the  country  was  ceded  is  not 
open  to  question  ;  but  this  was  all  the  United  States  were  bound  to 
perform.  How,  then,  did  the  plaintiff's  claim  stand  previous  to  the 
cession.  Her  first  decree  and  order  of  survey  bear  date  in  May, 
1802,  and  the  survey  was  made  m  August,  1803  ;  but  there  is  no  evi- 
dence that  any  part  of  the  land  was  either  occupied  or  cultivated. 
The  lieutenant-governor's  decree  is  in  the  usual  style,  and  con- 
cludes, ^^  that  it  is  given  to  serve  the  interested  party  to  obtain  the 
concession  and  title  in  form,  from  the  intendant-general,  to  whom 
idpne  corresponds,  by  royal  order,  the  distributing  and  granting  of 
all  classes  of  the  royal  domain." 

On  die  22d  of  October,  1798,  the  kmg  of  Spain  appomted  Mo- 
rales intendant-general  and  sub-delegate  ;  he  kept  his  office  at  Niew 
Orleans,  and  was  charged  with  the  superintendence  and  granting  of 
the  public  domain  in  the  provinces  of  Upper  and  Lower  jLouisiana, 
"  to  the  conclusion  of  all  other  authority."  On  July  17ih,  1799, 
Morales  published  his  regulations  to  the  inferior  officers  and  the 
people  01  the  provinces,  so  that  (in  his  own  language)  ^^  all  per^ 
sons  who  wish  to  obtain  lands  may  know  in  what  manner  they  ought 
to  ask  for  them,  and  on  what  conditions  lands  can  be  granted  and 
sold  ;  that  those  who  are  m  possession  without  the  necessary  titles 
may  know  the  steps  they  ought  to  take  to  come  to  an  adjustment ; 
that  the  commandants  and  sub-delegates  of  the  intendancy  may  be 
informed  of  what  they  ought  to  observe^"  &c.  2  White's  Reco- 
pilacion,  234. 

By  article  eighteen,  it  is  declared,  —  "  Experience  proves,  that 
a  great  number  of  those  who  have  asked  for  land  think  themselves 
the  legal  owners  of  it ;  those  who  have  obtained  the  first  decree, 
by  which  the  surveyor  is  ordered  to  measure  and  put  them  in  pos- 
session, others  after  a  survey  has  been  made,  have  neglected  to 
ask  the  title  for  the  property,  and  as  like  abuses  continuing  for  a 
longer  time  will  augment  the  confusion  and  disorder  which  will 
necessarily  result,  —  We  declare  that  no  one  of  those  who  have 
obtained  said  decrees,  notwithstanding  m  virtue  of  them  the  survey 
has  taken  place,  and  that  they  have  been  put  in  possession,  can  he 
regarded  as  owners  of  land  until  their  real  titles  are  delivered  com- 
pleted, with  all  the  formaUties  before  recited." 

The  formalities  recited  are  found  in  the  three  preceding  sections, 
which  give  precise  instructions  how  the  title  is  to  be  made  out,  and 
where  it  is  to  be  recorded,  by  the  officers  of  the  general  intendan- 
cy. The  nineteenth  article  declares,  — '*  All  those  who  *  possess ' 
lands  in  virtue  of  formal  titles  made  by  the  governors  [such  as  De- 
lassus  was]  shall  be  protected  and  maintained  in  their  possessions." 
And  by  article  twenty,  —  '^  Those  who,  without  the  title  or  pos- 
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session  mentioned  in  the  nineteenth  article,  are  found  occupying 
lands,  shall  be  driven  therefrom,  as  from  property  belonging  to  the 
crown,"  unless  they  have  occupied  the  same  more  than  ten  years. 
The  board  of  conmiissioners  who  confirmed  Les  Bois's  claim 
acted  on  the  principle,  that  the  regulations  of  Morales  were  not  in 
force  in  Upper  Louisiana,  more  than  those  of  the  royal  governors, 
0'R.eilly  and  Gayoso.  But  as  the  Lieutenant-Governor,  Delassus, 
referred  the  claimant  in  this  case,  and  in  all  others  so  far  as  we 
know,  to  the   general  intendant  for  a  title,  and   the  instructions 

!)oint  out  the  terms  on  which  a  complete  title  can  be  had,  and  the 
brmalities  with  which  it  must  be  clothed,  it  is  difficult  to  say  on 
what  grounds  the  commissioners  come  to  the  conclusion  that  Mo- 
rales^s  regulations  were  not  ip  force.  The  rules  of  proceeding  of 
the  board  will  be  found  in  5  D.  Green's  State  Papers,  707,  and 
the  instructions  to  which  they  refer  in  2  White's  Recopilacion, 
228-244. 

In  an  affidavit  found  in  the  public  documents,  and  furnished  by 
the  same  board  (5  D.  Green's  State  Papers,  708),  Delassus  states 
his  practice  to  have  been,  that,  when  a  petition  was  presented  for 
land,  if  he  considered  the  petitioner  possessed  merits  to  entitle  him 
to  the  concession  it  was  granted,  subject  to  the  confirmation  of  the 
intendant-general,  and  that  he  made  an  order  of  survey  ;  these  he 
delivered  to  the  petitioner  ;  but  that  he  kept  no  books,  nor  did  he 
make  any  registry  of  the  decree  or  order  of  survey  ;  and  that 
whether  the  surveyor  did  so  or  not  was  no  concern  of  his,  the  lieu- 
tenant-governor's, nor  did  he  deem  it  material  when  the  survey 
was  made  ;  as  to  this,  there  was  no  time  limited. 

From  this  loose  mode  of  proceeding,  it  is  manifest  the  whole 
oiatter  of  perfecting  the  title  was  referred  to  the  intendant-general ; 
and  he,  and  those  acting  subordinate  to  him  in  this  respect,  were 
undoubtedly  governed  by  the  intendant's  regulations.  As  the 
king's  representative  and  deputy,  he  was  to  judge  whether  the 
considerations  moving  the  lieutenant-governor  were  such  as  war- 
ranted the  grant ;  next,  whether  conditions  had  been  performed, 
&c.  The  grantii^  power  was  in  a  great  degree  political,  and  alto- 
gether the  exercise  of  royal  authority,  and  of  course  sul^ect  to  no 
supervision  but  by  the  same  high  autliority  itself.  By  the  tieaty, 
the  United  States  assumed  the  same  exclusive  right  to  deal  with 
the  title  in  their  political  and  sovereign  capacity,  nor  could  the 
courts  of  justice  be  permitted  to  interfere  ;  if  they  could,  and  by 
their  decrees  complete  the  title,  all  power  over  the  subject  might 
have  been  defeated,  not  by  the  courts  of  the  Union  only,  but  by 
the  State  courts  also.  And  therefore  the  contemporary  con- 
struction and  practical  understanding  of  the  treaty  for  forty  years 
has  been,  that  claims  like  the  plaintiff's  had  no  standing  in  a  court 
of  justice  until  confirmed  by  Congress,  or  by  its  authority. 

f^ext,  it  is  insisted  that  tLe  confirmation  of  1836  established  the 
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original  validity  of  Les  Bois's  title  ;  that  this  stands  as  an  ad- 
judged and  concluded  fact,  which  a  court  of  justice  cannot  contro- 
vert ;  and  the  confirmation  having  operated  on  the  concession  of 
1802,  therefore,  by  relation,  it  overreaches  the  confirmations  of 
the  town  common  of  1812  and  1831. 

The  doctrine  of  relation  in  an  action  of  ejectment,  by  which  the 
legal  title  by  patent  is  made  to  take  date  from  the  entry  or  incep- 
tion of  title,  IS  familiar  in  some  of  the  States,  and  has  been  acted 
on  in  this  court.  Tt  applies  where  both  the  litigant  parties  have  a 
grant  ;  the  case  of  Ross  v.  Barland,  1  Peters,  655,  was  of  this 
description.  There  the  younger  patent  was  founded  on  the  best 
right  in  equity,  standing  in  advance  of  either  patent,  and  the  equi- 
ties were  tried  at  law.  But  if  the  elder  or  better  entry  had  not 
been  carried  into  a  grant,  a  court  of  equity  might  have  administered 
the  same  measure  of  justice,  and  decreed  the  land  from  the  pa- 
tentee, whose  legal  title  was  founded  on  the  inferior  equity.  This 
is  the  constant  practice  in  the  State  courts  in  similar  cases.  But 
when  courts  of  law  go  behind  conflicting  patents,  and  contest  the 
equities  on  which  they  are  founded,  it  has  never  been  held  that  the 
patent  aided  the  equitable  title  ;  it  must  come  in  support  of  the 
grant,  and  stand  on  its  own  merits.  So  in  this  case  ;  the  plaintiff 
admits  her  grant,  of  itself,  is  insufficient  to  authorize  a  recov- 
ery, and  that  she  must  go  behind  it ;  —  and  there  she  is  met  by 
the  objection,  that  her  claim  had  no  standing  in  a  court  of 
equity  or  of  law,  up  to  the  date  of  its  confirmation,  and  depended 
on  the  political  power.  The  plaintiff's  assumption  comes  only  to 
this,  that  the  United  States  erred  in  granting  the  common  first, 
in  prejudice  of  her  better  right  to  have  the  first  grant.  To  this 
assumption,  the  answer  is,  that  if  the  sovereign  power  wronged  her, 
she  is  without  remedy  in  a  municipal  court. 

The  second  instruction  given  by  the  Circuit  Court  was,  that  the 
notice  of  claim  filed  with  the  recorder  and  exhibited  to  the  board 
was  evidence  of  the  extent  of  said  claim  to  commons.  The  compe- 
tency of  the  evidence  was  not  objected  to  on  part  of  the  plaintiff ;  it 
was  such  as  she  herself  resorted  to,  for  the  establishment  of  the  ex- 
tent and  boundary  of  her  own  claim,  and,  aside  from  the  legal  and 
official  survey  oi  the  commons  made  in  1832,  is  the  only  evidence 
of  boundary  that  is  likely  to  exist  at  no  distant  future  day,  and  was 
the  usual  evidence  introduced  to  prove  the  fact  before  the  survey 
of  1832  was  made .  The  court  gave  no  opinion  on  its  effect,  but 
properly  left  it  to  the  jury. 

The  third  instruction  is,  that  if  the  jury  believed  the  land  in 
dispute  to  lie  within  the  bounds  of  the  common  confirmed  by  the 
acts  of  1812  and  1831,  then  they  should  find  for  the  defendant. 

The  first  consideration  on  this  instruction  arises  on  the  act  of 
July  4th,  1836,  by  which  the  plaintiff's  claim  was  confirmed. 
The  fact,  that  claims  embraced  by  the  act   interfered  with  lands 
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previously  granted  or  sold  by  the  United  States,  was  well  known 
to  the  commissioners,  and  in  their  report  of  27th  November,  1833 
(5  D.  Green's  State  Papers,  702),  they  state  for  the  information 
of  Congress,  that  '^  there  are  numerous  cases  of  lands  lying  within 
these  French  and  Spanish  claims  belonging  to  individuals  whose 
right  or  claim  originated  under  the  government  of  the  United  States  ; 
some  depend  on  purchases ;  some  on  the  law  allowbg  pre- 
emptions ;  some  others  on  New  Madrid  locations  ;  and  some  again 
upon  setdement  rights  which  have  been  confirmed  ;  —  that  most  of 
these  persons  have  been  for  a  long  time  settled  on  their  lands  ; 
their  claims  being  of  a  bon&Jide  character,  derived  from  the  govern- 
ment of  the  United  States,  they  went  on  to  improve  their  lands, 
making  for  themselves  and  families  comfortable  homes,  without  any 
belief  that  they  would  ever  be  interrupted  in  their  possessions  ;  that 
should  the  claims  reported  by  the  board  be  confirmed  by  Congress, 
m  whole  or  in  part.  Congress  will,  in  their  wisdom,  no  doubt 
notice  the  suggestions  here  made,  and  carve  out  such  a  course  as 
will  quiet  the  uneasiness  and  anxiety  which  are  felt,  by  doing  every 
thing  which  even  the  most  scrupulous  demands  of  justice  could 
require." 

In  view  of  this  report,  Congress  passed  the  aforesaid  confirmatory 
act,  wfiich  declares,  —  ^^  That  if  it  shall  be  found  that  any  tract  or 
tracts  confirmed  as  aforesaid,  or  any  part  thereof,  had  been  previ- 
ously located  by  any  other  person  or  persons,  under  any  law  of 
the  United  States,  or  had  been  surveyed  and  sold  by  the  United 
States,  this  act  shall  confer  no  title  to  such  lands  in  opposition  to 
the  riglits  acquired  by  such  locadon  or  purchase  ;  but  the  individual 
or  individuals  whose  claims  are  hereby  confirmed  shall  be  permit- 
ted to  locate  so  much  thereof  as  interferes  with  such  locadon  or 
purchase  on  other  lands  of  the  United  States,"  &.c. 

The  officers  of  the  government  administering  the  land  department 
had  to  construe  this  law  with  its  exceptions  ;  the  matter  was  refer- 
red to  the  Attorney-General,  and  in  September,  1842,  he  gave  it  as 
his  opinion,  that  the  confirmations  must  yield  to  prior  confirmations  ; 
school  sections,  ordinary  sales  prior  to  the  act  of  July  4th,  1836,  &c. 

A  confirmation  of  a  Spanisn  or  French  claim,  either  by  a  board 
of  commissioners  under  the  act  of  1807,  or  by  Congress  directly, 
or  by  the  District  Courts  by  force  of  the  act  of  1824,  is  a  location 
of  land  by  a  law  of  the  United  States  ;  surveys  have  been  made 
and  patents  issued  for  such  land  in  the  great  majority  of  bstances, 
and  it  cannot  be  questioned,  as  we  think,  that  a  title  thus  protected 
by  patent  was  intended  to  be  carved  out  of  the  act  of  1836  ;  nor  is 
it  perceived  how  the  St.  Louis  common  can  be  in  a  worse  condi- 
tion, as  the  acts  of  1812  and  1831  did  not  contemplate  any  fur- 
ther grant  tl^an  the  acts  themselves  import,  and  this  conclusion  is 
gready  strengthened  by  the  following  consideradons. 

The  plamtifif's  claim,  and  all  others  of  a  similar  character  within 
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the  St.  Louis  common,  that  is,  such  as  the  board  of  commissioners 
from  1806  to  1812  had  examined  and  rejected,  were  well  koowi| 
to  Congress  when  the  act  of  that  year,  connrming  the  common,  was 
passed  ;  the  report  of  the  board  had  just  then  been  returned  to 
Congress,  and  Mr.  Penrose,  one  of  its  members,  and  Mr.  Reddick, 
the  clerk,  were  at  Washington,  as  appears  by  their  letters.  The 
two  of  Mr.  Penrose  were  communicated  to  the  House  of  Repre- 
sentatives, and  that  of  Mr.  Reddick  to  the  chairman  of  the  com- 
mittee of  public  lancjs  (2  American  Stat^  Papers,  447-451)  ;  they 
gave  the  information  on  which  Congress  proceeded  in  acting  on  the 
report,  as  the  letters  plainly  show.  The  same  information  was  part 
of  the  public  and  printed  documents  of  Congress  when  the  second 
confirming  act  of  1831  was  passed  ;  and  when  it  was  known, 
Spanish  and  French  pretensions  to  claim  conflicting  with  the  com- 
mon stood  barred.  In  1832,  the  common  was  officially  and  legally 
surveyed,  pursuant  to  the  act  of  May  26th,  1824,  and  the  survey 
stood  recorded  in  due  form  in  1836,  when  the  plaintiff  got  her  title. 
These  laws,  and  the  acts  done  bv  the  United  States  in  pursuance 
of  them,  we  suppose,  made  and  located  the  common's  title  as 
efl!ectually  as  a  patent  could  have  done,  and  brought  it  within  tha 
exception  of  the  act  of  1836  ;  and  that  the  plaintiff  Les  Bois's 
confirmation  was  intended  to  gfve  her  land  elsewhere^  without  dis- 
turbing the  opposing  title. 

For  another  reason,  we  think  the  instruction  was  proper.  Wheq 
the  country  was  ac/]uired,  the  title  to  the  land  in  dispute  passed 
from  France  to  the  United  Slates  ;  on  this  government  was  im- 
posed the  duty  by  the  treaty  to  satisfy  individual  and  unperfected 
claims.  This  was  to  be  done  in  a  due  exercise  of  the  political 
power,  to  whose  justice  alone  the  claimant  could  appeal,  and  to 
whose  decision  she  was  compelled  to  submit ;  and  there  being  two 
adverse  claims  to  the  same  land,  equally  inchoate,  and  the  govern- 
ment, being  unable  to  confirm  both^  was  under  the  necessity  of 
determining  between  them  ;  and,  having  granted  the  land  to  one, 
necessarily  rejected  the  pretension  of  the  other  to  the  same  land  ; 
and  therefore  the  first  grantee  took  the  legal  and  exclusive  title. 
But  where  there  is  a  second  confirmation,  as  in  the  instance  before 
us,  then  the  justice  of  the  government  must  be  relied  on  by  the 
second  grantee  for  compensation  ;  and  this  compensation  the  act 
of  1836  has  provided.  The  last  ground  is  the  one  on  which  the 
decision  in  the  case  of  Chouteau  v,  Eckhart  proceeded,  in  regard 
to  the  St.  Charles  common  ;  and  which  doctrine,  we  think,  applies 
equally  to  the  present  controversy. 

For  the  several  reasons  above  stated,  it  is  ordered,  that  the  judg- 
ment of  the  Circuit  Court  be  affirmed. 
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Defendant  in  brbob. 

lyherQ  there  has  been  no  service  of  a  citation,  or  no  final  judgment  in  the  court 
below,  the  caae  must  be  dismisaed  on  motion. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Court  of 
Appeals  for  the  Territory  of  Florida. 

A  motion  was  made  by  JIfr.  L.  Ji.  Thpmpton  to  dismiss  it,  upon 
two  grounds  :  — 

1 .  Because  there  was  no  service  of  the  citation  upon  the  de- 
fendant in  error. 

2.  Because  the  judgment  of  the  Court  of  Appeals  of  Florida, 
remanding  the  cause  for  a  new  trial  below,  was  not  a  final  judg- 
ment. 

The  case  was  this. 

On  the  6th  of  April,  1842,  the  Union  Bank  of  Florida  brought 
a  suit  against  Thomas  Brown,  upon  the  following  sbgle  bill :  — 

<^  Tallahassee,  March  I4th^  1841. 
"Dolls^.  $22,266  ^. 

'*  One  month  after  date  I  promise  to  pay  to  the  Union  Bank  of 
Florida,  at  their  banking-house,  in  the  city  of  Tallahassee,  twenty- 
two  thousand  two  hundred  sixty-six  ^  dollars,  for  value  received  ; 
for  securing  payment  whereof,  I  do  hereby  pledge  my  shares  in  the 
capital  stock  of  said  bank.     Witness  my  hand  and  seal. 

THOMAS  BROWN,  [l.  s.]  '> 

The  defendant  pleaded  the  general  issue,  four  special  pleas,  and 
payment.  To  the  pleas  of  the  general  issAe  and  payment,  the 
plaintiff  filed  a  general  replication  ;  a  general  demurrer  to  the  sec- 
ond, third,  and  fourth,  and  a  special  demurrer  to  the  fifth  plea. 
These  demurrers  were  all  sustained,  and  the  cause  came  on  for 
trial  upon  the  general  replication  to  the  first  and  sixth  pleas.  The 
plaintiff  made  fourteen  prayers  to  the  court,  ten  of  which  were 
granted,  and  four  refused.  The  defendant  made  two  prayers,  both 
of  which  were  granted.  The  court  then  gave  eight  instructions  to 
the  jury.  Under  all  these  directions,  the  jury  found  a  verdict  for 
the  defendant.  The  plaintiff  excepted  to  the  refusal  of  the  court 
to  grant  his  four  prayers,  to  the  granting  of  the  two  asked  by  the 
defendant,  and  to  five  out  of  the  ei^t  ins^uotions  given  by  the 
court. 

The  case  went  up  to  the  Court  of  Appeals  of  Florida,  which, 
on  the  20th  of  February,  1844,  gave  the  following  judgment :  — 

^^  It  seems  to  the  court  here,  that  tliere  is  error  in  said  judgment. 
Therefore,  it  is  considered  by  the  court,  that  the  said  judgment  be 
reversed  and  annulled  ;  and  it  is  further  ordered,  that  the  verdict 

VOL.  IV.  69 


466 SUPREME    COURT. 

Brown  v.  The  Union  Bank  of  Floridm. 

rendered  in  this  cause  be  set  aside,  and  that  this  cause  be  renumded 
to  the  court  below,  with  instructions  to  said  court  to  award  a  venire 
facias  de  navo^  for  a  new  trial  of  the  issues  to  be  had  therein,  and 
that  the  plaintiff  in  error  recover  against  the  defendant  in  error 
$  his  costs  by  him  about  his  said  writ  of  error  herein  ex- 

pended  ;  which  is  ordered  to  be  certj6ed  to  the  court  below.'' 

From  this  judgment,  a  writ  of  error  brought  the  case  up  to  this 
court. 

The  motion  to  dismiss  was  made  and  sustained  hy  Mr.  Thomp' 
son  and  Mr.  C.  Cox^  on  behalf  of  the  defendant  in  error,  and 
opposed  by  Mr  Brockenbarough  and  Mr.  Eatan^  on  behalf  of  the 
plaintiff  in  error. 

Mr.  Thompson^  to  sustain  the  first  ground  of  dismissal,  namely, 
that  no  citation  had  been  served,  cited  Conk.  Pr.  446,  and  1  Cranch, 
365. 

And  in  support  of  the  second  ground,  namely,  that  the  judgment 
was  not  final,  cited  3  Story's  Laws,  2224  ;  8  Laws  United  States, 
707  ;  Bingh.  on  Judgments,  3  ;  4  Dallas,  22  ;  3  Wheat.  433  ;  12 
Wheat.  135  ;  3  Dallas,  48  ;  4  Wheat.  73  ;  6  Wheat.  448. 

Mr.  Broekenborough^  in  opposition  to  the  motion,  contended 
that  the  writ  of  error  was  sued  out  in  open  court,  in  which  case  no 
citation  was  necessary;  that  the  act  of  1832  placed  writs  of  error 
and  appeals  on  the  same  footing,  and  cited  and  conmiented  on  the 
acts  of  1832  (4  Story,  2330),  1803,  2  Cranch,  349,  7  Peters, 
220  ;  act  of  1826,  3  Story,  2024. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

A  motion  is  made  to  dismiss  this  writ  of  error,  because  the 
judgment  of  the  court  below  was  not  final,  and  there  has  been  no 
service  of  the  citation. 

The  motion  is  granted.  The  judgment  below  reversed  the 
judgment  of  an  inferior  court,  and  remanded  the  cause  to  that 
court,  with  instructions  to  award  a  venire  facias  de  novo ;  it  was, 
therefore,  not  a  final  judgment,  on  which  only  a  writ  of  error  can 
issue. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  reccnrd 
from  the  Court  of  Appeals  for  the  Territory  of  Florida,  and  it 
appearing  on  the  motion  of  Mr.  TTiompson,  of  counsel  for  the  de- 
fendant in  error,  that  there  has  been  no  service  of  the  citation  in  this 
cause,  it  is  therefore  now  here  ordered  and  adjudged  by  this  court, 
that  this  cause  be,  and  the  same  is,  hereby  dismissed,  with  costs. 

January  I2th.  « 
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ASPDEN  AND  OTHERS    COMPLAINANTS,  V.  NiXON  AND   OTHERS,  DeFEND- 

Where  a  peraon  domiciled  in  England  died,  leaving  property  both  in  England  and 
PenmyiTania,  and  the  executor  took  out  letter*  testamentary  in  both  countries, 
in  a  suit  in  England  against  the  executor  by  the  administrator  of  a  deceased 
claimant,  the  parties  were  restricted  to  the  limits  of  the  country  to  which  their 
letters  extended. 

The  executor  could  not  rightfully  transmit  the  Pennsylvania  assets  to  be  distributed 
by  a  foreign  jurisdiction. 

80,  the  adromistrator  of  the  deceased  claimant,  acting  under  letters  granted  in  Eng- 
land, only  represented  the  intestate  to  the  extent  of  these  EngRsh  letters,  and 
could  not  be  Icnown  as  a  representative  in  Pennsylvania. 

Two  suits,  therefore,  one  in  England,  between  the  executor  and  the  administrator 
of  a  deceased  claimant,  acting  under  English  letters,  and  the  other  in  Pennsyl- 
vania, between  the  executor  hid  another  administrator  of  the  claimant,  acting 
under  Pennsylvania  letters^  are  suits  between  different  parties.  And  neiiher 
the  decree  nor  proceedings  m  the  English  suit  are  competent  evidence  in  the 
American  suit.    The  property  in  controversy  is  different  in  the  two  suits. 

A  judgment  or  decree  set  up  as  a  bar  by  plea,  or  relied  on  as  evidence  by  way  of 
estoppel,  to  be  conclusive,  must  have  been  made,  — 

1.  By  a  court  of  competent  jurisdiction,  upon  the  same  subject-matter. 

2.  Between  the  same  parties. 

3.  For  the  same  purpose. 

On  cither  ground,  the  evidence  in  the  English  suit  is  incompetent  to  prove  any 
thing  with  regard  to  the  Pennsylvania  assets. 

Although,  in  cases  peculiarly  circumstanced,  one  jurisdiction  administering  assets 
may,  as  matter  of  comity,  transmit  them  to  a  foreign  jurisdiction,  yet  they  cannot 
be  sent  to  England  where  a  suit  is  pending  in  this  country  for  the  American  as* 
sets.  A  decree  of  the  High  Court  of  Chancery  in  England,  purporting  to  dis- 
tribute sssets  so  situated,  would  be  treated  as  void  for  want  of  jurisdiction. 

The  Circuit  Court  of  the  ignited  States,  silting  in  Pennsylvania,  is  bound  by  the 
same  rules  which  govern  the  local  tribunals  of  that  State,  and  would  require  a 
devisee  to  give  security  to  refund  in  case  a  debt  should  aflerwards  be  proved 
against  the  testator.  Other  provisions  of  the  laws  of  that  State  would  also  em- 
barrass a  court  in  exercising  the  comity  referred  to. 

Under  the  influence  of  similar  laws,  the  courts  of  the  several  States  have  been  so 
much  restrained  as  to  render  the  exercise  of  comity  among  each  other  little 
more  than  a  barren  theory.  More  could  not  be  required  between  the  courts  of 
this  country  and  England. 

There  having  been  no  evidence  introduced  in  the  English  suit  to  establish  the  heir- 
ship of  the  claimant,  the  decision  of  the  court  there,  dismissing  the  bill,  is  not 
conclusive  as  to  the  title.  What  effect  those  proceedings  ought  to  have  in  thb 
country,  this  court  will  not  now  decide.  It  only  decides,  that  the  evidence  in 
support  of  the  title  is  not  barred  in  the  Circuit  Court  of  Pennsylvania. 

The  judgment  of  a  foreign  court  upon  a  question  of  title  cannot  preclude  a  claim- 
ant from  introducing  evidence  in  a  second  suit,  in  another  country,  for  other 
property.  Such  a  proposition  is  not  recognized  either  by  the  jurisprudence  of  the 
United  States  or  or  Great  Britain  ;  nor  is  the  opinion  of  this  court  in  conflict 
with  the  established  comity  of  nations. 

This  case  came  up,  by  appeal,  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  East  Pennsylvania,  sitting  as  a 
court  of  equity. 

The  circumstances  of  the  case  are  set  forth  in  the  foUowmg 
statement,  which  the  reporter  finds  prefixed  to  the  opinion  of  the 
court,  and  which  supersedes  the  necessity  of  any  statement  of  his 
own. 

In   1791,   Matthias  Aspden,   a  subject  of  the  king  of  Great 
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Britain,  and  domiciled  there,  being  in  the  State  of  PennsylTaniai 
where  he  had  formerly  resided,  made  his  will,  whereby  he  devised 
his  property  to  his  heir  at  law,  with  the  exception  of  some  trifling 
8peci6c  bequests.  He  died  b  England,  in  1824  (which  country 
continued  to  be  his  place  of  domicile),  leaving  much  property 
there,  and  also  much  m  Pennsylvania.  The  only  surviving  exec- 
utor named  in  Matthias  Aspden's  will  was  Henry  Nixon,  of  Phil- 
adelphia, who  proved  the  will,  and  took  ont  letters  testamentary 
in  the  Orphan's  Court  of  Philadelphia  county,  in  November,  1824; 
and  he  did  the  same  in  the  proper  court  in  England,  in  1825. 

The  testator  left  no  children,  and  different  persons  claimed  to  be 
the  true  devisee,  within  the  description  of  "  heir  at  law." 

In  1828,  Samuel  Packer  filed  his  bill  against  the  executor  Nixon, 
m  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania,  alleging  that  he,  Packer,  was  the  devisee,  and 
pr^ng  the  estate  mi^t  be  distributed  to  him. 

Under  this  bill,  numerous  complainants  came  in  by  petition,  rep- 
resenting themselves  to  be  the  next  of  kin  and  the  true  devisees  m 
Pennsylvania,  and  claiming  parts  of  the  estate  ;  and  in  December, 
1831,  John  Aspden,  of  the  county  of  Lancashire,  England,  was 
admitted  to  come  in  as  co-complainant,  he  claiming  to  be  the  right- 
ful heir  at  law  and  devisee  of  Matthias  Aspden. 

In  favor  of  this  latter  claimant  a  decree  was  made  in  1833,  and 
the  bill  ordered  to  be  dismissed  as  to  all  other  claimants.  A  por- 
tion of  the  latter  appealed  to  this  court. 

In  1834,  Janet  Jones,  Thomas  Poole,  and  Mary,  his  wife, 
moved  to  file  a  supplemental  bill  and  bill  of  review  in  the  Circuit 
Court ;  the  said  Janet  and  Mary  claiming  to  be  heirs  at  law  of 
John  Aspden,  of  London,  who  was  the  heir  of  Matthias  Aspden, 
at  the  time  of  Matthias's  death,  as  they  alleged.  This  motion  was 
overruled,  as  coming  too  late.  Thus  stood  the  proceeding  in  the 
Supreme  Court  on  the  appeal  taken  in  1833. 

At  the  January  term,  1835,  when  the  cause  came  on  for  argu- 
ment upon  the  merits,  a  question  was  presented  by  the  counsel  for 
the  appellants,  whether  the  bill  taken  by  itself,  or  in  connection 
with  the  answer,  contained  suflicient  matter  upon  which  the  court 
could  proceed,  and  finally  dispose  of  the  cause.  It  was  submitted, 
that  the  bill  contains  no  averment  of  the  actual  domicile  of  the  tes- 
tator, at  the  time  he  made  his  will,  or  at  anv  intermediate  period 
before  or  at  his  death.  The  court  directed  this  question  to  be 
argued  before  the  argument  should  proceed  on  the  merits. 

The  court,  in  their  decision  of  this  preliminary  question,  say, 
that  an  averment  of  the  testator's  domicile  is  indispensable  in  the 
bill,  and  that  the  case  ought  to  be  remanded  to  the  Circuit  Court, 
for  the  purpose  of  having  suitable  amendments  made  in  this  partic- 
ular.    And  the  court,  on  the  question  of  the  motion  to  permit  the 
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petiUooers  for  a  review,  to  be  beard  before  tbe  Supreme  Court, 
make  tbe  foUowii^  remarks  :  — 

^^  It  appears  from  the  motions  whicb  bave  be^i  made  to  tbis 
court,  as  well  as  from  certain  proceedbgs  in  tbe  court  below,  wbicb 
have  been  laid  before  us  m  support  thereof,  that  there  are  certain 
claimants  of  this  bequest,  assertmg  themselves  to  be  heirs  at  law, 
whose  claims  have  not  been  adjudicated  upon  in  the  court  below, 
on  accotmt  of  theu:  having  been  presented  at  too  late  a  period.  As 
the  cause  is  to  go  back  again  for  further  proceedings,  and  must  be 
again  opened  there  for  new  allegations  and  proois,  these  claimants 
will  have  a  full  opportunity  of  presentbg  and  proving  their  claims 
m  the  cause  ;  and  we  are  of  opinbn,  tl^t  they  ought  to  be  let  into 
the  cause  for  this  purpose.  In  drawing  up  the  decree,  remanding 
tbe  cause,  leave  will  be  given  to  them  accordingly.  The  decree 
of  the  Circuit  Court  is  therefore  reversed  ;  and  the  cause  is  re- 
manded to  the  Circuit  Court  for  further  proceedings,  in  conformity 
to  this  opinion."     9  Peters,  505. 

On  the  mandate  going  down,  m  June,  1835,  John  Aspden  of  Lan- 
cashire 61ed  his  amended  bill,  stating  the  domicile,  &,c.,  and  John 
A.  Brown,  administrator  of  John  Aspden  of  London,  together  with 
Janet  Jones  and  Mary  Pool  (then  widows),  the  daughters  of  John 
of  London,  were  let  m  to  file  their  petition,  claiming  the  estate  of 
Matthias  Aspden  on  the  ground  that  John  of  London  was  the  heir. 

To  this  petition  Nixon  pleaded,  that  John  of  London,  in  1825, 
had  filed  his  bill  against  him,  Nixon,  as  executor,  &.C.,  in  the  High 
Court  of  Chancery  in  England,  for  an  account  and  distribution  of 
the  estate  ;  which  bill  had  been  answered,  and  the  answer  replied 
to.  That  John  of  London  died  in  1828,  intestate,  his  domicile 
being  in  Engknd  at  the  time ;  and  that  Thomas  Poole,  in  right  of 
his  wife  Mary,  and  Janet  Jones,  administered  on  said  John's  es- 
tate in  England  ;  that  they,  as  such  administrator  and  admmistra- 
trix,  proceeded  to  revive  die  suit  in  chancery  against  the  defend- 
ant, Nixon  ;  which  was  brought  to  a  hearing  m  tbe  High  Court  of 
Chancery,  in  1830,  and  was  heard,  and  the  bill  dismissed. 

And  that,  afterwards,  another  bill  was  brought  by  said  Thomas 
Poole  and  Janet  Jones,  as  administrator  and  administratrix  of 
John  Aspden,  against  said  Nixon,  as  executor  of  Matthias  Aspden, 
for  the  same  precise  subJectHnatter,  in  tbe  Court  of  Exchequer  in 
England  ;  to  which  the  cfecree  in  the  High  Court  of  Chancery  was 
pleaded  in  bar  ;  and  which  plea  in  bar  was  sustained,  and  tbe  latter 
suit  dbmissed  by  the  Court  of  Exchequer  ;  and  on  these  proceed- 
ings the  defendant  Nixon  relied  as  a  bar  to  any  further  proceed- 
bgs on  the  part  of  the  personal  representatives  of  John  Aspden 
of  London.  The  court  permitted  the  latter  to  reply  to  the  plea 
of  Nixon.  The  replication  alleges,  that  the  bill  m  the  High  Court 
of  Chancery  in  England  was  dismissed  '^  for  want  of  prosecution," 
because  the  claimants  were  too  poor  to  prosecute  the  same,  or  to 
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piocure  dieir  evidence  of  title  ;  and  that  tbe  bill  in  tbe  Exebequer 
was  dismissed  as  stated  in  the  plea. 

A  commission  was  awarded  by  order  of  the  court,  and  evidence 
taken  in  England  to  establish  the  facts  alleged  by  the  repiicatimi* 
From  thb,  it  appears  that  the  bills  were  iled,  and  the  proceedings 
bad,  which  are  set  forth  by  Nixon's  plea  ;  and  also  that  the  repre- 
sentatives of  John  Aspden  of  London  failed  to  produce  any  evi- 
doice  of  their  title  by  reason  of  their  poverty.  And  on  the 
^^  effect  "  of  this  evidence  to  support  the  plea  in  bar,  the  judges 
were  divided  in  opinion. 

The  cat»e  was  argued  by  Mr.  J.  Hoffnum  and  JIfr.  David  Hoff- 
moHj  with  whom  was  Mr.  Ckarks  J.  IngirsoUy  for  John  A^den 
of  Lancashire,  in  support  of  the  plea  in  bar,  and  by  Mr.  Reed  and 
JIfr.  WiUiams,  for  Mrs.  Poole  and  Mrs.  Jones,  and  for  Jdm  A# 
Brown,  administrator  of  John  Aspden  of  London,  against  the  va- 
liditv  of  the  plea. 

The  question  upon  which  the  judges  of  the  Circuit  Court  were 
divided  in  opinion,  as  certified  by  the  record,  was  this:  —  ^^  Is  the 
evidence,  touching  the  plea  in  bar,  sufficient  to  support  it  ? " 

But  after  the  argument  was  opened,  the  counsel  were  directed  by 
the  court  to  extend  their  inquiir,  and  examine  the  validity  of  the 
jdea  itself.  As  the  decision  of  the  court  was,  that  the  plea  was 
msufficient,  all  the  arguments  of  the  counsel  either  for  or  against 
the  competency  of  the  evidence  to  support  the  plea  are  omitted. 

Mr.  J.  Hoffman^  in  support  of  the  plea. 

There  is  no  principle  better  setded,  than  that  the  decree,  sen- 
tence, or  judgment  of  any  court,  having  jurisdiction  of  the  subject- 
matter,  whether  foreign  or  domestic,  is  conclusive  upon  the  righls 
of  the  parties  in  a  subsequent  proceedbg  between  the  same  par- 
ties or  their  representatives.  Bowles  v.  Orr,  1  Younge  &  CoUyer, 
464  ;  Martin  v.  Nicolls,  3  Simons,  485  ;  5  Cond.  £ng.  Ch.  Rep. 
198  ;  8  Peters,  308  ;  4  Connect.  Rep.  85  ;  2  Kames  on  Eq.  (8d 
edit.  1778),  365  ;  1  Gill  &  Johns.  492  ;  4  Maule  &  Selw.  20  ; 
Phillips  V.  Hunter,  2  H.  Black.  410  ;  2  Kent's  Comm.  (3d  edit.) 
Lect.  37,  pp.  1 19,  120.  '*  A  decree,"  says  Judge  Story,  *'  by  a 
foreign  court,  dismissing  a  claim,  is  conclusive  against  the  plaintiff^ 
and  he  cannot  again  renew  the  controversy  in  a  {<xteign  court  or 
countrv."     Story's  Conflict  of  Laws,  499. 

In  the  Bank  of  the  United  States  v.  Beverly  et  al.,  1  Howard, 
134,  this  court  ruled,  "  that  an  answer  in  chancery,  setting  up  as  a 
defence  the  dismission  of  a  former  bill  filed  by  tbie  same  complain* 
ants,  is  not  sufficient  unless  the  record  be  exhibited."  Here,  the 
same  matter  is  set  up,  by  the  defendants'  plea,  as  a  bar  to  the  plain* 
tiffs'  bill  or  petition,  and  sustained  by  the  exhibiuon  of  the  record^ 
«id  therefore  is  sufficient. 
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In  Wri^t  V.  D&^me,  1  Peten's  C.  C.  Rep.  199 --20^  h  m 
held,  ^^  that  the  disimsBioD  of  a  bill  in  chaocerj  is  not  conchishw 
against  the  complainant  in  a  eoort  of  law  ;  although  the  bill  may 
Inire  been  brought  for  the  same  matter.  But  in  a  court  of  equity 
such  dismtsaion  would  be  «  bar  to  u  new  bilL" 

But  it  is  oootended  that  die  decree  by  the  Court  of  Chanoery  vm 
not  upon  the  merits,  Imt  simply  a  dismissal  of  the  compkinttMe^ 
ImB  for  want  of  proof,  and  therelbre  not  conclusive.  The  record, 
however,  shows  that  there  was  an  answer  to  each  of  the  sevcfal 
UUs  of  the  complamants,  and  the  case  r^ularly  brought  on  for  a 
hearing  on  the  pleadings,  and  after  argument  by  counsel  for  bodi 
parties,  the  coint  dismissed  the  Ulls,  and  decreed  that  the  funds  be 
paid  to  the  defendant,  and  that  the  complainants  pay  the  defend- 
ant his  bill  of  costs.  This  being  a  final  and  abstmite  decision  in 
the  cause,  may  be  {deeded  m  biur  to  a  new  bill.  ^^  A  decree  of 
diimisdon  of  the  complainant's  UU,  signed  and  enrolled,  may  be 
pleaded  in  bar  to  a  new  bill."  1  Veraon,  310  ;  3  Atk.  809  ; 
Rattenbury  v.  Fenton,  Cooper's  Sel.  Cas.  60 ;  Price  e.  Bc^d,  1 
Dana,  436  ;  4  Johns.  Ch.  Rep.  142  ;  7  ibid.  1  ;  The  same,  286  ; 
5  Littell,  514. 

Judee  Story,  in  his  treatise  <hi  equi^  (vol.  2,  p.  739,  §  1523, 
edit,  of  1839) ,  says,  — « ^^  A  former  decree  in  a  suit  in  equity  between 
the  same  pardes,  and  for  the  same  subject-matter,  is  abo  a  good 
defence  in  eqioty,  even  althou^  it  be  a  decree  merely  dismifwing 
the  bill,  if  the  dLunissal  is  not  expressed  to  be  without  prejudice.'' 
Cooper's  Eq.  PI.  ch.  6,  pp.  269-271  ;  Mitford's  Eq.  PI.  by  Jer- 
emy,  237-239.  This  principle  of  equi^  was  applied  by  the 
Court  of  Exdiequer  to  me  present  plamtifis'  bill,  referred  to  and 
incorporated  in  the  plea  in  bar.  Jones  and  Pool  v.  Nixon,  Exec* 
ulor  of  Aspden,  I  lounge's  Exchequw  Rep.  359.  The  syllabus 
of  that  case  reads  thus :  —  ^^  A  plea  of  a  former  suit  and  decree 
signed  and  enrolled  in  the  Court  of  Chancery,  b  respect  to  the 
same  matters,  allowed,  though  the  Ull  in  that  court  was  dismissedi 
not  on  the  merits,  but  for  want  of  evidence." 

The  same  principle  was  recognised  in  Pickett  e.  Loggoo,  14 
Vesey,  232,  233.  The  chancer  remarks,  in  the  course  of  his 
opinion,  that  if  a  party  thinks  proper  to  bring  his  cause  to  a  hearing, 
&c.,  and  the  cause  capable  m  being  opened,  and  then  makes  de» 
fiidt,  it  is  very  difficult,  and  would  be  rather  mischievous,  to  treat 
such  conduct  merely  as  a  nonsuit  at  law.  ^^  If,"  says  the  chancellor^ 
^^  the  judgment  in  the  former  suit,  siu;h  as  it  was,  would  hsve  barred 
the  proceedings  in  this  suit,  it  was  upon  the  defoidant  to  set  up  that 
bar  m  some  shape,  either  by  a  plea  in  bar,  or  by  an  answer  msist* 
hig  upon  the  same  benefit  as  if  it  had  been  pleaded  in  bar.  Wheth* 
er,  in  either  shape,  that  judgment  or  decree  woukl  have  been  ma 
absolute  answer  to  diis  proceeding,  I  profess  to  entertain  some 
doubt.     But  I  cannot  see  why,  if  a  second  suit  b  permitted,  them 
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inaj  not  be  a  third,  and  so  on.  Bat  the  defimdant  jmy  waive  the 
benefit  arising  firom  pleading  die  former  decree,  or  insisting  upon  it 
b^  answer,  and  proceed  to  answer  the  merits  of  the  plaintiff's  biO 
without  reference  to  the  former  decree  as  a  bar." 

The  case  of  HoUiday  and  Coleman,  r^orted  in  2  Munf.  162,  is 
in  some  respects  much  like  the  present.  No  evidence  in  that  case 
was  given  by  either  party.  The  defendants  in  the  first  suit  de- 
murred to  the  complainants'  bill,  and  also  answered  at  length.  On 
the  hearii^  the  chancellor  sustained  the  demmrer,  and  dismissed 
the  bill.  The  complainants  filed  another  original  bill,  and  the  de« 
fondants  pleaded  the  decree  disnussing  the  former  bill  m  bar  ;  and 
the  court  sustained  the  plea.  ^^  A  decree,"  sajrs  the  cbuicel^ 
lor,  ^^  by  a  court  of  competent  jurisdiction,  dismissing  a  bill  upon 
tbe  ground  that  the  deed  upon  which  the  complamant  claimed  was 
fraudulent,  is  a  complete  bar  to  another  origmal  bill  to  try  the  valid- 
ity of  the  same  deed  ;  the  prop^  remedy,  if  such  decree  be  enro- 
neous,  beii^  by  appeal,  writ  of  error,  supersedeas,  otUII  of  review, 
and  not  by  original  bill." 

The  complainants,  Mrs.  Jones  and  Mrs.  Pool,  should  have  ap- 
pealed  from  the  decree  of  the  vice-chancellcH'  dismissing  their  bill, 
or  petitioned  for  a  review.  Such  was  the  course  pursued  by  the 
parties  in  the  case  of  Kosduszko's  will.  Armstrong  o.  Lear,  13 
Wheat.  169. 

^^  Equity  will  not  entertain  jurisdiction  of  a  matter  which  the 
party  has  had  an  opportunity  of  litigating  in  another  court,  and 
which  had  there  been  decided  against  him,  unless  it  appears  that 
there  existed  circumstances,  Jcc,  which  prevented  his  making  his 
defence,  or  trjrinc  the  question."  M'Clure  v.  Miller,  1  Baily's 
£q.  Rep.  170  ;  Henderson  v.  Mitchell,  ibid.  113. 

^^  When  the  party  seeking  relief,  by  a  petiticm  for  a  rehearing, 
had  knowledge  of  the  evidence  before  the  decree,  or  by  reasonable 
diligence  or  mquiry  mi^  have  obtained  it,  he  is  not  entitled  to  re- 
Ifef."     Baker  t?.  Whitmg,  1  Story,  218. 

^^  A  direct  final  judgment  or  decree  of  a  court  of  competent  ju- 
risdiction is  for  ever  conclusive  and  bmding,  as  to  the  subject- 
matter,  between  the  same  parties,  and  all  who  are  privies  in  law  or 
estate,  although  a  contrary  decree  upon  the  same  subject«^matter  be 
8ubse<|uently  made  as  to  the  other  persons  n^o  wore  nather  parties 
nor  pnvies  to  the  first  decree,  and  who  are  not  therefore  bound  by 
it."     Marigarth  v.  Deas,  1  Baily's  Eq.  Rep.  284. 

^^  When  a  matter  has  once  been  adjudicated  by  a  competent  ju- 
risdicdon,  it  shall  not  agam  be  drawn  m  question  ;  nor  will  parties 
be  permitted  again  to  litigate  what  they  had  once  had  an  opporto- 
nity  of  litigating  in  the  course  of  a  judicial  proceedmg  ;  but  what- 
ever mieht  property  have  been  put  m  issue  in  that  proceeding  shall 
be  concluded  to  have  been  put  m  issue  and  determirod."  McDow- 
dl  V.  McDowell,  1  Baily's  £q.  Rep.  324. 
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'^  When  a  paity  has  had  it  m  his  power  to  ascenaiii  the  impor- 
tance of  testamoBy  before  the  hearing  of  hb  caae,  and  has  negleet* 
ed  to  do  so,  and  to  obtain  the  tesdoiDny,  a  ooivt  of  equitjr  will  not 
grant  a  rehearing  of  the  case,  on  the  ground  that  the  importance 
of  the  evid^iee  had  been  ascertained  after  the  decision^  although 
the  ju^ioe  of  the  ease  might  be  promoted  by  it."  ProFOst  «• 
Oratz,  1  Pet^^'s  C.  C.  Rep.  365-379;  1  Paige's  Ch.  Rep. 
674  ;  1  McCord's  Ch.  Rep.  241  ;  1  Littell,  325  and  137. 

And  the  rule  at  law  is  the  same  as  in  equity.  '^  Whatever  was^ 
or  might  have  been,  decided  in  a  court  of  law  or  equity  is  conclo^ 
Bive  in  a  second  proceeding  between  the  same  parties  or  their  rep- 
resentatives." Heller  o.  Jones,  4  Binney,  60  ;  Heimes  v.  Jacobs, 
1  Peonsvlv.  Rep.  152  ;  FisUe  v.  Fishle,  1  Blacks.  R.  360. 

'^  A  former  suit  for  the  same  cause  of  aodon,  in  which  the  de^^ 
fendant  obtained  a  verdict,  is  a  bar  to  a  second  suit,  although  such 
vwdict  was  rendered  on  the  erroneous  ground  that  the  plaintiff's 
cause  of  action  had  not  then  accrued,  when  in  fact  the  plaintiff  had 
at  the  time  a  good  and  perfect  cause  of  action."  Morgan o.  Plumb) 
9  Wend.  287. 

^^  It  is  a  principle  universally  acknowledged,  that  the  judgment 
or  decree  of  a  court  having  jurisdiction  is  not  only  final  as  to  the 
matter  determmed,  bitt  as  to  every  other  matter  which  the  parties 
might  litigate  in  the  cause,  and  which  they  might  have  had  de- 
cided." 

Per  Kent,  Justice,  on  page  602.  "Every  person  is  bound  to 
take  care  of  his  own  ri^ts,  and  to  vbdicate  them  in  due  season, 
and  in  proper  order.  This  is  a  sound  and  sakitary  principle  of 
hw.  Accordingly,  if  a  defendant,  having  the  means  ot  defence  in 
his  power,  neglects  to  use  them,  and  suffisrs  a  recovery  to  be 
had  agakist  him  by  a  competent  tribunal,  he  is  for  ever  prechd- 
ed." 

"  The  general  rule  is  intended  to  prevent  litigation,  and  to  pre* 
serve  peace  ;  and  were  it  otherwise,  men  would  never  know,  when 
diey  mt^  repose  with  seeority  on  the  decisions  of  courts  of  jus- 
tice, and  judgments  scdenmly  and  deliberately  given  might  cease 
to  be  revered,  as  beii^  no  longer  the  end  of  controversy  and  the 
fmdeace  of  r^^." 

"  The  principle  prevails  both  m  courts  of  kw  and  eqi^.  In 
bills  of  review  which  are  brought  before  the  sune  tribunal  to  re- 
view a  former  decree,  it  is  a  settled  maxim  of  equity,  that  no  evi- 
dence of  a  matter  in  the  knowledge  of  the  party,  and  which  he 
might  have  used  in  the  former  suit,  shall  be  the  ground  of  a  bill  of 
review."  Le  Guen  v.  Oovemeur  &  Kemble,  1  Johns.  Gas.  492 
and  502. 

The  application  on  the  part  of  the  petitioners  for  admission  m 
parties,  in  this  case,  to  claim  the  estate  of  the  testator,  in  opposition 
to  the  representatives  of  John  Aspden  of  Lancashire,  Ti^ose  title 
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to  the  same,  as  the  heir  at  law  of  the  testator^  was  deefaured  by  the 
Circuit  Court,  in  their  decree,  on  the  26th  of  December,  1833,  is 
made  under  circumstances  little  calculated  to  obtain  the  favorable 
consideration  of  a  court  of  equity.  From  August,  1835,  to  July, 
1830,  the  complainants'  bill  was  pendmg,  and  no  attempt  on  their 
part  was  made  to  prove  their  relationship  to  the  testator,  and  es* 
tablish  their  right  to  the  estate,  as  his  heirs  at  law.  They  had  the 
most  ample  opportunity  to  establish  their  claim  to  the  estate  ;  and 
having  neglected  to  do  so,  they  are  conehided  by  the  decree  of  the 
court,  dismissing  their  bill. 

In  April,  1830,  John  Aspden  of  Lancashire  appeared  in  the 
Circuit  Court,  and  obtained  leave  to  issue  a  commission,  in  the  case 
of  Packer  t».  Nixon,  Executor  of  Matthias  Aspden,  of  April  ses- 
sion, 1828,  No.  1,  to  England,  to  prove  his  relationship  to  the 
testator.  Numerous  witnesses  were  examined,  both  in  England 
and  America,  proving  his  relationship  to  the  testator.  And  a  re* 
port  by  the  master,  upon  the  evidence,  declaring  him  to  be  the 
heir  at  common  law,  on  the  paternal  side  of  the  testator  ;  and  oa 
the  26th  of  December,  1833,  a  decree  in  his  favor  of  the  personal 
estate  of  the  testator,  as  his  heir  at  law.  During  a  period  of  many 
years,  these  claimants  watched  the  progress  of  a  tedious  and  most 
expensive  litigation,  between  the  heir  at  law  and  next  of  kin  to 
the  testator  ;  the  former  claiming  the  estate  under  the  will,  and  the 
latter  under  the  intestate  laws  of  Pennsylvania.  And  immediatd^ 
after  (he  decision  of  the  Circuit  Court  giving  a  construction  to  ibe 
will,  by  which  the  heir  at  law  became  entitled  to  the  personal  e^ 
tate  of  the  testator,  they  appeared  in  court,  ready  and  wilUng  to 
deprive  the  said  John  Aspden  of  Lancashire  of  the  character  of 
heir  at  law,  and  to  substitute  themselves  as  such,  by  an  attempt  to 
revive  a  claim  which  had  been  twice  decided  against  them,  and 
that,  too,  after  neglecting,  from  1825  to  1834,  to  offer  a  particle 
of  evidence  in  support  of  it.  It  would  be  most  iniquitous  to  sufier 
them  to  do  so.     F'^lantibus  nan  dormientibus  servU  Ux. 

Upon  general  principles,  and  upon  a  review  of  the  equitable  eir* 
cunistances  in  favor  of  John  Aspden  of  Lancadiire,  who  stands 
in  the  place  of  the  defendant,  the  plea  in  bar  by  the  defendant  to 
the  plaintiff's  petition  ought  to  be  sustained,  and  jadgment  rendo^ 
ed  for  the  defendant. 

The  counsel  for  Mrs.  Poole  and  Mrs.  Jones,  and  for  John  A. 
Brown,  administrator  of  John  Aspden  of  London,  made  the  fol- 
lowing points. 

I.  The  plea  in  bar  is  not  sufficient  in  law  :  -— 

1 .  Because  the  bills  in  this  case,  and  the  decrees  in  chanceiy 
and  in  the  Exchequer,  in  England,  pleaded  in  bar  to  them,  are  not 
between  the  same  parties. 

2.  Because  they  are  not  in  relation  to  the  same  subjeet*mattflr. 
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3.  Because  tb^  are  not  of  the  same  quaUty,  or  id  tbe  same 
r^ht. 

4.  Because  tbe  decree  of  disifiission  was  not  made  by  a  court 
having  competent  jurisdictioD,  under  the  circumstances  of  the  case^ 
to  conclude  the  appellees. 

II.  These  pleas  are  not  proved  :  -— 

1.  Because  there  is  no  evidence  to  support  them. 

2.  Because  the  evidence  does  not  show  them  to  be  ad  idem 
with  the  bills  filed  in  this  case. 

3.  Because  there  is  no  proof  that  die  letters  taken  out  by  John 
A.  Brown  are  ancillary  to  those  obtained  by  Mrs.  Jones  and  Mrs* 
Poole,  in  London. 

4.  Because  the  decrees  are  neither  signed  nor  enrolled. 

III.  The  dismission,  if  proved,  is  no  bar  to  the  appellees  :  *- 

1 .  Because  there  was  no  decision  on  the  merits. 

2.  Because  no  proofs  w^e  taken. 

3.  Because  thwe  has  been  no  construction  given  to  the  will  of 
M.  Aspden,  eidier  by  the  Court  of  Chancery  or  the  Exchequer. 

4.  Because  the  various  objecticxis  made  to  the  sufficiency  of 
die  plea  show  it  to  be  invalid  as  a  bar. 

Iv .  The  plea  is  to  tbe  whole  of  the  bills  or  pedti<ms  of  the  ap- 
pellees ;  and  as  part  of  the  defence  is  bad,  the  whole  must  be 
overruled. 

JIfr.  Reed^  after  examining  the  second  of  the  above  points,  re- 
lating to  the  sufficiency  of  tbe  evidence,  proceeded. 

The  question  of  evidence  need  not  be  further  referred  to.  The 
question  now  is,  is  the  plea  in  bar  sufficient,  assuming  its  averments 
to  be  proved.  We  do  not  come  here  to  dispute  any  general  prin- 
ciple as  to  the  conclusiveness  of  competent  foreign  judgments.  It 
is  a  doctrine^  in  its  general  application,  of  ^'  repose,"  and  hence 
of  high  morality.  It  is  not  technical,  as  distinguished  from  reason- 
able. On  the  other  hand,  its  application  is  sometimes  exquisitely 
technical.  A  deoree  in  chancery,  dismissing  a  bill  ^^  for  want  of 
evidence,''  is  a  bar.  A  decree  dismissing  a  bill  ^^  for  want  of 
prosecution,"  is  no  bar.  In  Rosse  v.  Rust,  4  Jolms.  Ch.  Rep. 
300,  no  party  appeared,  and  the  bill  was  dxsmissed  for  want  of 
prosecution,  and  held  to  be  no  bar,  ^^  because  the  merits  were 
never  discussed."  Yet,  substantially,  there  is  no  difference  be- 
tween that  case  and  this,  but  as  much  discussion  of  merits  in  one 
as  b  the  other.  In  tbe  case  now  before  the  court,  it  is  in  evidence 
that  Sir  Edward  Sugden  advised  the  solicitor  of  petitioners  to  stay 
out  of  court  and  have  his  bill  dismissed  (^^  struck  out  of  the  paper  ") 
jfbr  technical  want  of  prosecution.  He  refused,  went  mto  court  to 
make  an  effort  to  have  it  referred  to  a  master,  and  it  was  dismissed 
for  want  of  evidence.  No  discussion  of  merits.  The  decrees  of 
diflmissal  here  pleaded  were  not  on  hearing,  not  on  evidence,  not 
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on  merits,  but  on  default  of  peetdiar  nattare,  from  extreme  poverty 
of  parties.     This  poverty  is  clearly  proved. 

The  rule  of  conch^veness  of  a  foreign  decree  becomes  techni- 
cal in  the  extreme  when  thus  applied,  and  courts  are  botmd,  before 
they  apply  it  to  the  exclusion  of  meritorious  claimants  from  a  hear« 
ing,  to  see  that  every  technical  requinte  exists. 

These  decrees,  then,  it  is  contended,  have  none  of  the  technical 
requisites. 

They  are  not,  —  1.  Between  the  same  parties.  2.  Not  on  die 
9Bme  subject-matter.  3.  Not,  in  one  sense,  by  competent  tribu- 
nals. These  points,  in  one  aspect,  must  be  considered  together. 
In  another,  they  are  distmct. 

There  are  two  parties,  petitioners,  before  this  court.  1 .  Janet 
Jones  and  Mary  Poole,  as  heirs  of  John  Aspdefi  of  London.  2. 
John  A.  Brown,  administrator  of  John  Aspden  of  London.  To 
each  there  is  a  separate  plea  in  bar. 

1.  The  first  petition  is  of  two  ccdieiresses  of  a  decedent,  wid- 
ows. The  decree  pleaded  is  a  decree  of  dismissal  of  the  bill,  Ja- 
net Jones,  and  Thomas  Poole,  and  Mary,  his  wife,  administrators 
of  J.  Aspden.  Putting  out  of  view,  for  tl^  present,  thb  character 
as  administrators,  can  a  decree  against  husband  and  wife  be  plead- 
ed in  bar  to  a  bill  by  the  wife  survivmg  the  husband  ?  Reeve  v. 
Dolly,  2  Simons  &  Stuart,  464 ;  Calvert  on  Parties  in  Equity, 

.  272  (17  Law  Library^.  This  was  a  bill  by  wife,  by  her  next 
friend,  against  husband  and  trustees  of  ^e's  separate  property. 
Plea,  a  bill  pending  by  husband  and  wife  against  the  trustees. 
Held  to  be  no  bar,  because  dismissal  of  husband  and  wife's  bill  is 
no  bar  to  wife's  separate  bill.  The  bill  of  husband  and  wife  is  the 
husband's  bill,  which  he  may  bar  by  release.  Duvall  t^.  Covenho- 
ven,  5  Paige,  581.  If  Thomas  Poole  had  released  this  claim,  it 
would  have  been  a  defence  to  bill  by  him  and  his  wife  in  England. 
Yet  a  decree  against  them  in  En^and  on  such  a  defence  would 
surely  be  no  bar  to  suit  here  by  his  widow.  Tins  suit  is  against  a 
different  fund.  Joint  decree  and  order  of  payment  vests  property 
in  Inisband.  Calvert,  271  ;  Ward  on  Legacies,  64  (18  Law 
Library) .     In  this  view  these  proceedings  not  between  same  parties. 

2.  A  far  more  serious  and  mteresting  question  arises  on  applica- 
tion of  this  plea  to  Mr.  Brown's  petition.  He  sues  here  as  the 
American  administrator,  under  letters  granted  in  Pennsylvania,  of 
John  Aspden,  of  Lond<Hi.  The  parties  to  the  English  bills  were  the 
British  administratcMrs  of  J.  Aspden,  under  a  different  commission, 
and  \^th  different  responsibilities,  and  the  question  then  is  distinctly 
and  for  the  first  time  presented,  whether  a  judgment  of  any  sort,  l^ 
confession,  default,  or  on  hearing,  against  an  administrator  in  one  coun- 
try bars  the  suit  of  an  administrator  in  another  and  foreign  jurisdictiofi. 
The  law  of  Pennsylvania  on  the  subject  of  foreign  administrations 
is  clear.     From  1705  to  1 832,  a  suit  by  an  adnunbtrator  m  a  sislor 
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8ttle  oould  be  maiiitaiiied.  McCuUoii^  v.  Yocmg,  1  Binn^,  6S* 
But  never  by  a  British  or  foreign  administrator.  Groeme  v.  Harris, 
i  Dallas,  456^  In  1826,  estates  of  deeedents  were  made  the  sub- 
ieet  of  taxation,  and  in  1832  (Purdon,  911),  all  extra  territorial 
letters  of  administration  were  invalidated.  At  no  time  in  Pennsyl- 
vania has  there  been  any  privity  between  a  British  and  a  domestic 
administration.  If  John  Aspden  or  hia  English  administrators  had 
obtained  a  decree  in  England,  it  would  be  inoperative  here.  No 
privity  between  them  and  Mr.  Brown,  no  privity  between  Nixon  in 
England  and  Nixon  in  the  United  States.  Brodie  r.  Bickley,  3 
Rawle,  431 .  The  admbistrator  with  will  annexed  of  one  domiciled 
in  England,  proves  the  will  in  Massachusetts  ;  he  is  not  to  account 
for  English  atoets.  Boston  v.  Boykton,  2  Mass.  R.  384.  The 
Pennsylvania  act  of  assembly  in  tern»  is  the  same.  Purdon,  913* 
If  J.  Aspden^s  British  admimstrators  had  suffered  a  judgment  against 
them  in  Pennsylvania,  it  would  have  no  effect,  the  foreign  adminis- 
tration being  a  nullity.  Borden  o.  Borden,  5  Mass.  R.  67.  Ad- 
ministration confers  rights  and  creates  liabilities  coextensive  with 
jiurisdiction  that  confers  it.  Mothland  v.  Wireman,  3  Penn.  Rep. 
185.  An  Irish  administrator  releases  a  bond  of  intestate,  no  bar  to 
suit  by  English  administrator.  3  Dyer,  305.  Same  principle  here. 
Vai^han  v.  Barret,  5  Vermont  R.  333.  If  J.  Aspden's  Engfish 
administrators  had  sued  in  Pennsylvania,  and  had  judgment  and 
execution,  it  would  be  no  bar  to  suit  by  Pennsylvania  administrator. 
Pond  V.  Maka)eace,  2  Metcalf,  1 14.  To  a  suit  by  Pennsylvania 
administrator,  loreign  executors  come  and  make  defence,  the  plain- 
tiff entitled  to  recover  by  virtue  of  his  distinct  domestic  office. 
Willing  V.  Perot,  5  Rawle,  264.  So  Vaughan  9.  Northup,  15 
Peters,  1  ;  Morrel  v.  Dickey,  1  Johns.  Ch.  R.  153  ;  Doolittlev. 
Lewis,  7  Johns.  Ch.  R.  47  ;  Woodin  9.  Bagley,  13  Wendell, 
455.  Creditors  must  be  protected.  Jenkins  o.  Freyer,  4  Paige, 
51  •     In  Pennsylvania,  commonwealth  always  a  creditor. 

From  these  authorities,  it  clearly  results  that  there  is  no  privity  be- 
tween English  administrator  whose  bill  was  dbmissed,  and  Pennsyl- 
vwua  administrator  who  now  sues.  A  decree  of  dismissal  of  their 
biU  cannot  bar  ours  in  so  different  a  right.  It  is  no  answer  to  say  the 
English  decree  was  a  decision  of  John  Aspen's  right.  It  was  the 
decision  of  no  right.  It  was  a  dismissal  through  neglect  of  En^ish 
administrators,  —  a  de&ult  from  poverty.  Suppose  American  ad- 
ministrator to  be  a  creditor,  such  a  dismissal  could  be  no  bar. 
This  court  will  not  inquire  whether  he  is  or  not.  Pennsylvania 
adroimstrator  represents  the  commonwealth,  which  always  b  a 
creditor. 

But  again,  Matthias  Aspden,  at  his  death,  had  property  in  Eng- 
land, France,  and  the  United  States.  Of  the  French  funds  we 
know  nothing.  Thev  never  were  m  England.  On  his  death,  and 
Nixon's  prob«te  of  will  in  England,  the  English  funds  vested  n  him 
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fts  English  executor.  As  American  execator,  Nison  bad  Amerieeii 
funds.  His  rights  were  whoUy  distinct.  2  Mass.  R.  364  ;  3  Penn. 
R.  185.  The  funds  were  dntinct.  The  Aitish  courts  had  no 
jurisdiction  over  the  American  funds.  Their  jurisdiction  tested 
by  power  to  enforce  their  decrees.  That  confined  to  En^and. 
Mr.  Nixon  never  was  in  England,  and  not,  therefore,  liable  to  at« 
tachment.  The  British  proceeding,  therefore,  strictJy  in  rem^  and 
the  furthest  extent  of  its  conclusiveness  is  as  to  English  funds. 
Hence  not  decree  of  competent  tribunal,  and  no  bar.  White  v. 
White,  7  Gill  &  Johnson,  289. 

No  requisite  of  a  conclusive  decree  pleaded  in  bar  exists  here, 
and  this  without  questioning  any  general  principle.  No  case  has^ 
however,  been  cited,  except  one  (Phillips  v.  Hunter,  2  H.  Bl. 
410)  in  bankruptcy,  nor  can  one  be  found,  where  British  courts 
have  gone  to  the  extent  now  contended  for,  or  held  an  Americaa 
judgment  absolutely  conclusive.  All  are  cases  of  British  colonial 
decrees,  and  in  that  case  doubt  is  expressed  whether  a  difierent  rule 
ought  not  to  prevail.     Henderson  v,  Henderson,  3  Hare,  117. 

Mr.  WUUanUf  on  the  same  side  with  Mr.  Rttd^  and  against  the 
plea. 

I.  The  pleas  filed  by  Nixon,  executor  of  Aspden,  as  defensive 
bars  to  the  petitions  of  the  appellees,  are  not  sufficient  in  law. 

1.  Because  the  bills  filed  in  the  courts  of  Chancery  and  of  the 
Exchequer  and  the  present  suit  are  not  between  the  same  parties. 

The  bill  in  the  English  Court  of  Chancery  was  ori^nally  filed  by 
John  Aspden  of  London,  became  abated  by  his  death,  and  was 
revived  by  Janet  Jones  and  Thomas  Poole,  and  Mary,  his  wife : 
the  said  Janet,  Thomas,  and  Mary  having  taken  out  letters  of 
administration  to  the  estate  of  said  John  Aspden,  from  the  Prerogpi* 
tive  Comt  of  Canterbury.     Record,  790. 

The  bill  subsequently  filed  in  the  Court  of  Exchequer  was  abo 
brought  by  Janet  Jones  and  Thomas  Poole,  and  Mary,  his  wife, 
administratrix  of  said  John  Aspden.     Record,  79,  80. 

By  the  death  of  John  Aspden,  the  bill  in  chancery  ceased  lo  be 
bis  bill.  It  became  the  bill  of  the  parties  for  whose  benefit  it  waa 
revived  (Comyn's  Dig.,  vol.  2,  pp.  410,  411,  title  Ckanctry^  F, 
Bill  of  Revivor ;  Story's  Eq.  Plead.,  §  367,  p.  298,  and  cases 
Acre  cited)  ;  and  the  whole  interest  existing  m  Mrs.  Poole,  both 
by  virtue  of  letters  of  administration  and  as  next  of  kin  of  the  in- 
testate, being,  by  operation  of  law  and  his  marital  privilege,  vested 
in  her  husband,  Thomas  Poole,  the  bill  in  fact  became  the  biU  of 
Janet  Jones  and  Thomas  Poole.  2  Williams  on  Executors,  63$, 
634,  and  cases  there  cited. 

The  bill  in  the  Exchequer,  for  the  same  reasons,  was  also  the  InD 
of  Janet  Jones  and  Thomas  Poole. 

Both  these  bills  were  thus  bills  filed  under  the  autbority  coin 
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boBd  by  the  English  eoclesiaatical  coucts  upon  the  Ei^sh  admin- 
istrators. 

As  the  right  of  the  parties  at  the  time  of  the  decree  r^ulates  that 
decree  (2  Howard,  466),  the  dismissions  in  both  those  courts  were 
dbmissions  of  the  bills  of  Janet  Jones  and  Thomas  Poole,  ad* 
ministrator  and  administratrix  of  John  Aspden. 

The  parties  to  the  present  suit  are,  1 .  Janet  Jones  and  Mary 
Poole,  both  widows,  and  next  of  kin  of  John  Aspden  ;  2.  Jolm  A* 
Brown,  admintstrator  of  John  Aspden,  in  Pennsylvania. 

The  parties  to  the  English  bills  are  thus  EngUsh  administrators* 
Those  in  the  present  suit  are  the  next  of  kin  of  the  intestate  and 
the  Pennsylvania  administrator. 

Are  these  English  administrators  and  the  Pennsylvania  adminis* 
trator  the  same  parties,  either  in  fact  or  in  law  ?  ^  They  are  in  &ct 
di&rent  persons.     Are  they  in  law  the  same  parties  ? 

In  Pennsylvania  the  law  is  settled,  that  foreign  letters  of  admin* 
istration  give  no  rights  whatever  within  that  State.  Greme  o. 
Harris,  I  Dall.  456  ;  McCullougb  v.  Yoimg,  4  Dall.  292  ;  same 
case,  1  Binn.  64. 

An  old  act  of  1705  was  supposed  to  have  given  some  rights  to 
foreign  administrators,  but  the  cases  cited  rule  that  it  only  applied 
to  the  then  English  proWnces,  and,  after  the  declaraticm  of  mde- 
pendence,  to  the  Umted  States.  See  Justice  Nelson's  opinion,  io 
gehulz  V.  Pulver,  1 1  Wend.  361. 

In  1832,  the  law  now  in  force  was  passed  (Purdon,  911,  act  of 
1832,  §  6),  declaring  that  no  letters  granted  out  of  this  common- 
wealth shall  confer  upon  any  person  any  of  the  powers  or  authorities 
of  an  executor  or  administrator  under  letters  granted  in  Pennsylva-* 
ma.  This  act  was  merely  declaratory,  and  made  no  change  in  the 
law  of  Pennsylvania  except  as  regards  letters  of  admimstration 
granted  within  the  United  States.  The  same  rule  prevails  in  Eag* 
knd.     1  Will,  on  Eirecutors,  204,  205. 

India,  Scotch,  or  Irish  letters,  are  of  no  avail  in  England.  AUt* 
son  V.  Murplnr,  Hard.  216 ;  administration  in  Canterbury  void  in 
York.  See  Lowe  t^.  Farlie,  3  Mad.  Ch.  R.  101  ;  Tourton  v. 
Flower,  3  P.  Wms.  369  ;  Vanthuysen  v.  Vanthuprsen,  Fit2gib. 
204  ;  Toller,  70  ;  Beim  v.  Cole,  Ambler,  416  ;  Pipon  v.  Pipon, 
Ambler,  25  ;  1  Com.  Dig.  MminisUrcUor^  B  3,  p.  494  ;  Jei^ina 
9.  Freyer,  4  Paige,  50  ;  Woodin  v.  Bagley,  13  Wend.  453. 

The  principles  of  all  these  decisiims  wUl  be  tomad  stated  in  1 
Will  on  ExecutOTs,  236,  237. 

The  powers  of  these  different  administrat<Mrs  extend  only  to  the 
limits  of  the  sovereignties  creating  them,  and  neither  allows  the 
odier  to  intermeddle  with  any  assets  wilbin  their  respective  jurisdic-* 
lions.  See  bond  reqmred  of  an  executor  of  non-resident  testator 
in  Pennsylvania,  which  applies  only  to  assets  within  die  Common- 
wwOth,  act  o(  1832,  §  15.     Purd.  913. 


460  SUPEEME   OOUBT. 

Aipden  et  al.  v.  Nixon  et  al. 

They  are  DOt,  then,  in  law,  the  same  parties. 

Nor  are  they  privies.     Adams  v.  Savage,  8alkeU,  40. 

Administrator  in  Devonshire  cannot  have  set.  /a.  (xi  a  judgment 
in  Westminster.  Higgins  v.  York  Buildings  Company,  2  At* 
l^s,  44. 

Beames's  Pleas,  300,  administrator  de  bonis  non  cannot  revive  a 
bill  filed  by  a  former  administrator,  because  there  is  no  privity  be- 
tween them.  Story's  Conflict,  §  522,  p.  436  ;  Tallma^e  9.  Chap- 
pel,  16  Mass.  R.  71  (see  p.  73)  ;  Grout  v.  Chamberlam,  4  Mass. 
R.  611,613. 

There  is  no  privity  between  an  executor  and  an  administrator 
de  bimis  nan  cum  teH.  ann.,  and  the  latter  cannot  sue  out  a 
writ  of  error  on  a  judgment  recovered  by  the  former. 

The  adminbtrator  de  banie  non  may  have  a  new  action.  C.  J. 
Parsons  rests  this  decision  upon  the  English  authorites.  Yelvertoo, 
S3,  83  ;  Latch,  140. 

It  required  a  statute,  17  Car.  II.,  c.  8,  to  enable  such  suc- 
ceeding administrator  to  obtain  the  firuits  of  a  judgment  obtamed  by 
his  predecessor  ;  and  therefore,  even  in  this  case,  where  letters  are 
granted  by  the  same  ecclesiastical  court,  there  is  only  a  privily  by 
statute,  not  by  the  common  law. 

So,  in  Pennsylvania ;  the  succeeding  administrator  completes  the 
administration  of  the  former  by  virtue  of  an  express  authority  con- 
ferred by  act  of  1834.  Purd.  440.  (See  Allen  v.  Irwin,  1  Seig. 
and  Rawle,  554.) 

But  this  statute  in  England  and  the  act  of  Pennsylvania  applies 
only  to  administration  granted  by  these  respective  countries  ; 
neither  relates  to  foreign  letters.  Bohun,  Cur.  Can.  186  ;  Tourton 
V.  Flower,  3  P.  Wms.  369. 

Lee  V.  Bank  of  England,  8  Vesey,  44.  In  this  csae  Sir  Wil- 
liam Grant  says,  that  me  persons  (executors)  in  America  are  not 
the  persona]  representatives  of  the  testator,  within  the  meaning  of 
the  laws  of  this  country.  And  this  was  where  the  executor  refused 
to  prove  the  will  in  England,  the  M.  R.  saying,  if  he  refuses  and 
is  absent,  you  may  have  administration  here.     Arnold  v.  Arnold, 

2  Mylne  &  Craig,  271.     Ace. 

The  American  cases  are  equally  strong.     Goodwin  v.  Jones, 

3  Mass.  R.  514  ;  2  Mass.  R.  384  ;  9  Mass.  R.  347  ;  Doolittlev. 
Lewis,  7  Johns.  Ch.  R.  46  ;  Morrel  v.  Dickey,  1  Johns.  Ch« 
R.  153  ;  Chapman  v.  Fish,  6  HOI,  555. 

^In  this  court,  the  same  law  has  been  laid  down  repeatedly.  Fen- 
wick  V,  Sears,  1  Cranch,  259  ;  Dixon's  executors  v,  Ramsay's 
executors,  3  Cranch,  319  ;  Kerr  v.  Moon,  9  Wheat.  56 ;  Smith  v. 
The  Bank  of  United  States,  5  Peters,  529  ;  Vaughan  v.  North- 
up,  15  Peters,  1.     (See  Judge  Story's  opinion,  pp  5,  6.) 

But  as  the  law  of  the  forum  in  which  the  bar  is  set  up  must  r^ulate 
its  effect,  it  is  particularly  with  Pennsylvania  law  we  have  lo  do 
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bore  ;  and  the  authorities  in  thb  State  are  conclusive.  Brodie  «. 
Birkley,  2Rawle,  436;  Mothlaml  v.  Wireman,  3  Penn.  R.  186  ; 
Willing  9.  Perot,  5  Rawle,  364  ;  Purdon,  443,  act  of  24th  Feb- 
ruary, 1834,  §  47,  requiring  executors  to  pay  legacies  under  the 
direction  of  the  Orplmn's  Court. 
Fiom  these  authorities,  it  results,  — 

1.  That  administration  granted  by  each  hirisdiction  is  paramount. 

2.  That  administrators  are,  even  within  the  same  jurisdictioo, 
privies  only  by  virtue  of  statutory  enactments,  and  in  no  case  by  the 
common  law. 

3.  That  they  are  not  the  general  representatives  of  the  intestate, 
but  only  as  respects  his  estate  in  the  country  from  which  they  de- 
rive their  authority. 

4.  And  that  therefore  foreign  administrators  cannot  be  in  any 
sense  the  same  parties  or  privies  with  those  in  the  State  of  Penn- 
sylvania. 

On  this  ground,  the  plea  in  bar  is  insufficient. 

Again,  the  parties  in  these  suits  are  different,  because  the  English 
bills  are  biDs  by  a  husband  and  wife,  which  are  always  considered 
biOs  of  the  husband  only.  Smith  v.  Myers,  3  Mad.  474  ;  Reeves 
0.  Dolby,  2  Sim.  &  Stu.  464  ;  Hughes  v.  Evans,  1  Sim.  &  Stu. 
185  ;  Mole  v.  Smith,  1  Jac.  &  Walk.;  Paulet  v.  Delaval,  2  Yes. 
sen.  666  ;  Griffith  «.  Hood,  2  Yes.  sen.  451. 

B31  by  husband  and  wife  is  the  husband's  bill.  Where  any  thing 
is  for  the  separate  use  of  the  wife,  the  bill  should  be  brought  by  a 
prochein  amy,  otherwise  it  b  the  husband's  bill.  Owden  v.  Camp- 
bell, 8  Sim.  561. 

Suit  by  husband  and  wife  is  suit  of  husband,  and  if  bill  be  dis- 
missed or  decree  made  adverse  to  her  interests,  the  wife  may  bring 
a  fresh  bill  by  her  next  friend.  Wake  v,  Parker,  2  Keen,  73  ; 
Grant  v,  Yanshoonhoven,  9  Paige,  257  ;  Duvall  v.  Covenhoven,  5 
Paige,  581. 

The  husband,  when  he  sues  in  right  of  his  wife,  must  make  her 
a  party,  but  he  sues  for  his  own  benefit,  and  he  mav  release  or  asskn 
his  claim  for  a  valuable  consideration  ;  and  if  a  ciecree  is  made  for 
the  payment  of  money,  or  if  the  clahn  is  otherwise  reduced  into 
possession,  it  will  pass  to  his  representatives.  Wmtercast  o.  Smith, 
4  Rawle,  182  ;  Lodges.  Hamilton,  2  S.  &  R.  493. 

As  there  is  no  proehein  amy  a  party  in  the  English  bills,  they  are 
then  the  husband's  bills,  and  the  dismission  cannot  be  pleaded  in 
bar  to  a  fresh  bill  by  the  wife,  even  in  England,  much  less  in  a 
foreign  jurisdiction. 

For  this  reason,  then,  the  Ei^lish  and  American  bills  are  not  be- 
tween the  same  parties. 

n.  The  English  bills  and  the  suit  in  Pennsylvania  are  not  for 
the  same  subject-matter. 

VOL.  IV.  61  00 
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These  were  bona  notabilia  both  in  England  and  Pennsylvania. 
Record,  116  :  16. 

The  assets  in  Pennsylvania  are  subject  only  to  the  control  of  the 
Pennsylvania  administrator,  and  those  in  England  to  that  of  the 
English  administrator  ;  neither  can  afiect  any  portion  of  the  estate 
of  the  decedent  not  within  the  jurisdiction  from  which  they  receive 
their  appointment. 

1 .  By  suit ;  or 

2.  By  assignment. 

3.  And  each  must  account  to,  and  are  responsible  only  for,  the 
assets  within  the  State,  province,  or  diocese  which  appoints  them. 

1 .  They  cannot  affect  these  assets  by  suit.  Borden  r.  Borden, 
5  Mass.  R.  77  ;  Pond  v.  Makepeace,  2  Metcalf,  114  ;  judgment 
recovered  by  a  Rhode  Island  administrator  in  Massachusetts,  and 
an  execution  returned  satisfied.  Still  this  judgment  was  no  plea  in 
an  action  for  same  debt  by  the  Massachusetts  administrator,  bec^nise 
that  debt  was  bona  notabilia  in  Massachusetts.  (See  cases  re- 
ferred to  at  p.  117.) 

The  same  rule  prevails  in  England.  1  Dowl.  &  Ryl.  35,  16 
E.  C.  L.  R.  15;  Attorney-General  v.  Dimond,  1  Cromp.  &  Jervis, 
356,  370  ;  2  Wms.  on  Executors,  1020. 

2.  Nor  by  assignment.  Cutter  v.  Davenport,  1  Pick.  80  (see  83, 
84) ;  administrator  in  Vermont  cannot  assign  a  mortgage  debt  due 
by  a  citizen  of  Massachusetts.  It  is  bona  notabilia  in  Massacho- 
setts,  and  must  be  administered  there.  So  are  simple  contract 
debts,  and  they  must  be  collected  where  the  debtor  lives.  Chap- 
man V,  Fish,  6  Hill,  554. 

The  release  of  a  note  dated  at  Albany  by  a  foreign  administrator 
is  no  bar  to  a  suit  by  a  New  York  administrator,  because  it  is  bona 
notabilia  in  that  State.  The  release  is  inoperative.  Vaugban  r. 
Barret,  5  Vermont  R.  333  ;  3  Dyer,  305, 

New  York  administrator  releases  a  debt  due  from  a  resident  of 
Vermont.  No  plea  to  a  suit  by  Vermont  administrator.  Thomas 
V.  Wilson,  2.  rr.  Hamp.  R.  291. 

Foreign  administrator  cannot  indorse  a  note  so  as  to  enable  the 
indorser  to  sue  in  New  Hampshire  in  his  own  name.  Heams  v. 
Burnham,  5  Greenleaf,  261  ;  Lee  v.  Harens,  1  Brayton,  98 
(Vermont);  Willing  v.  Perot,  5  Rawle,  264. 

Tliis  last  case  was  a  controversy  between  the  Pennsylvania  ad- 
ministrator and  the  assignee  of  a  foreign  administrator,  and  it  was 
held  that  the  former  must  always  prevail. 

3.  Administrators  are  bound  to  account  within  the  jurisdicdoo 
appomting  them,  but  only  for  the  bona  notabilia  within  that  juris- 
diction. Boston  V.  Boylston,  2  Mass.  R.  394;  Dawes  i?.  Boybton, 
9  Mass.  R.  337. 

Suit  on  probate  bond  for  assets  in  administrator's  hands,  he  being 
also  administrator  cum  test,  ann,  in  England.     Held  that  he 
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accountable  in  Massachusetts  only  for  the  goods,  &c.,  collected 
there.  Stevens  v.  Gaylord,  11  Mass.  R.  257;  Hooker  v.  Olmsted, 
6  Pick.  9,  482,  483. 

Plaintiff  not  entitled  to  execution  against  Massachusetts  admin- 
istrator for  sums  collected  in  Connecticut,  under  letters  graq(ed  to 
same  person  there.  Distribution  of  these  assets  must  be  made  in 
that  State,  though  the  estate  of  decedent  was  insolvent  in  Massa- 
chusetts and  solvent  in  Connecticut.  Fay  v.  Haven,  3  Metcalf, 
114,  115  ;  Peckv.  Mead,  2  Wendell,  471  ;  Orcut  v.  Qrms,  3 
Paige,  465. 

Administration  granted  m  New  York  and  Vermont  to  the  same 
person.  He  must  account  in  each  State  for  the  goods  inventoried, 
as  found  in  them,  respectively,  at  the  death  of  the  intestate.  Har- 
rison V,  Sterry,  5  Cranch,  289  ;  Smith  v.  Bank,  5  Peters,  523- 
525  ;  Vaughan  v.  Northup,  15  Peters,  1,  5,  6  ;  Vrom  v.  Van- 
home,  10  Paige,  555. 

If,  then,  foreign  administrators  cannot  affect  the  assets  in  Penn- 
sylvania by  suit,  or  by  assignment,  directly,  how  can  they  be  affected 
by  mere  omission  on  his  part  to  prosecute  a  claim  to  other  assets, 
out  of  the  iurisdiction  of  Pennsylvania,  bevond  the  control  of  the 
Pennsylvama  administrator,  who  could  not  mterfere  with,  become  a 
per^  to,  or  regulate  in  any  way  his  proceeding?  abroad  ? 

The  three  cases  cited  above,  from  2  Rawle,  436,  5  Rawle,  264, 
and  3  Pennsylvania,  188,  show  it  to  be  the  law  of  Pennsylvania 
that  such  proceedings  cannot  be  a  bar,  as  the  assets  are  to  be  re- 
tained by  the  Pennsylvania  administrator,  to  be  administered  there. 

The  fact  that  Nixon  appeared  to  the  suits  in  England  does  not 
vary  the  case.  He  appeared  only  as  English  executor,  under  let- 
ters  from  the  Prerogative  Court  to  protect  the  English  funds.  Such 
appearance  is  coextensive  only  with  his  authority  as  English  ex- 
ecutor. As  American  executor,  he  could  not  have  been  heard. 
Btevens  v.  Gaylord,  11  Mass.  R.  257  ;  Vaughan  v.  Northup,  15 
Peters,  1. 

In  both  these  cases,  and  in  several  others  previously  cited,  the 
administrators  were  actually  served  with  process  ;  yet  the  courts 
held  that  circumstance  gave  them  no  jurisdiction  over  foreign  bona 
fMtabilia* 

The  Pennsylvania  act  of  assembly  is  as  strong  in  its  terms  as 
that  of  any  odier  State  and  country,  and  excludes  every  possible 
mode  of  interference,  either  by  acts  or  omissions  ;  consent  on  his 
part  could  not  prevent  its  operation. 

ni.  The  bilb  m  this  case,  and  the  decrees  in  England,  are  not 
in  the  same  rights. 

The  former  are  by  Pennsylvania  administrator,  who  is  trustee, — 
1.  For  creditors  in  Pennsylvania  ;  2.  For  the  commonwealth,  as 
respects  taxes,  &c. ;  3.  For  distributioo,  under  direction  of  our 
orphan's  courts.     The  latter  are  by  the  administrators  in  England, 
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who  are  trustees,  —  1.  For  the  creditors  m  Englaiid  ;  2.  For  the 
government  there,  to  pay  duties,  &c. ;  3.  For  distribution  under 
dir^;tion  of  the  courts  there. 

The  cases  previously  cited  establish  these  positions.  See  Stoiy's 
Conflipt,  439,  §  524. 

Dodge  V.  Perkins,  4  Mason,  436.  The  right  to  sue  in  the  United 
States  courts  depends  on  the  citizenship  of  the  administrator,  not 
on  that  of  the  decedent  ;  for  administrator  is  the  real,  not  merdy 
the  nominal  party. 

If  it  is  said  that  administrator  is  a  trustee  for  next  of  kio,  and 
therefore  the  dismission  of  the  English  bills  must  be  a  bar,  the  an- 
swer  is,  that  a  decree  against  a  cestui  que  truet  is  no  bar  to  a  suit 
by  a  trustee  who  was  not  a  party  to  the  former  case.  Thomas's 
Trustees  v.  Brashear,  4  Munroe,  65,  68. 

IV.  This  decree  not  made  by  a  court  of  competent  jurisdictioii, 
either  as  respects  the  parties  or  the  subject-matter. 

To  bind  parties,  they  must  be  withm  their  jurisdiction.  To  bind 
theproperty,  it  must  be  within  their  power. 

The  English  courts  had  no  jurisdiction  over  the  administrator 
or  the  property  m  Pennsylvania. 

The  cases  already  cited  establish  this.  The  American  adminis* 
trator  of  Aspden  was  never  summoned,  could  not  ajmear,  could  not 
defend  or  protect  his  own  rights,  or  the  rights  of  tnose  whom  he 
represents. 

The  Pennsylvania  property  was  not  withm  their  power,  —  could 
not  have  been  collected  or  disposed  of  by  virtue  of  any  authority 
from  them.  Their  decree  m  favor  of  the  complainants,  then  (if 
it  had  been  given),  could  not  have  been  enforced.  The  process 
of  sequestration  and  attachment  would  have  been  fruitless. 

The  American  administrator  could  not  have  set  up  a  decree  io 
favor  of  the  English  administrators,  if  such  a  decree  had  been  made, 
as  the  foundation  of  a  suit  in  this  country,  nor  as  a  bar  to  the  claims 
of  others  as  distributees. 

It  would  certainly  have  been  no  evidence  against  John  Aspden 
of  Lancashire.     Picquet  v.  Swan,  5  Mason,  40. 

General  principles  restram  jurisdiction  of  all  courts  within  their 
local  limits.  In  cases  of  non-residents,  judgments  are  never  m 
p^sonamj  they  are  in  remy  and  bind  only  the  goods  attached. 
JBond  V.  Briggs,  9  Mass. 

Even  under  the  act  of  Congress,  judgments  must  appear  to  be 
rendered  by  courts  having  jurisdiction  of  the  parties,  as  well  as  the 
cause,  to  have  full  faith  and  credit  given  them.  Story's  Conflict, 
458, §  547. 

Douglass  V,  Forest,  4  Bingham,  686,  takes  a  distmction  between 
cases  where  parties  owed  allegiance  to  the  country  where  judgment 
was  given  ;  but  American  administrator  owed  none  to  England. 

7  Gill  &  Johnson,  210.     Chancery  proceeds  in  rem^  or  in  per* 
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mnmn^  and  thepower  of  enforcing  their  decrees  is  the  test  of  theh* 
jtmsdiction.     They  had  here  no  power  or&r  J.  A.  Brown. 

In  admiralty  cases  the  world  are  parties,  and  the  whole  world  is 
•therefore  bound,  because  notice  is  served  upon  the  thmg  itself,  and 
all  interested  have,  therefore,  notice.  But  those  who  have  no  in- 
terest which  could  be  asserted  m  a  court  of  admiralty  have  no 
notice  of  the  seizure,  and  cannot  be  considered  as  parties.  The 
decree,  as  respects  them,  can  therefore  be  reexamined.  Case  of 
the  Manr,  9  Cranch,  126,  144  ;  Marshall,  C.  J. 

But  if  the  sentence  appears  to  be  for  a  cause  which  involves  no 
violation  of  the  law  of  nations,  even  admiralty  sentences  are  not 
conclusive  on  the  question  of  neutrality.  2  Wend.  64  ;  2  Bay, 
289  ;  Sahicci  9.  Johnston,  4  Douglas,  224. 

In  this  case  the  American  administrator  had  no  interest  in  the 
Elfish  funds,  was  not  present  there,  owed  no  allegiance,  had 
no  notice,  —  in  fact,  became  administrator  only  in  18S4,  after  the 
decrees  were  pronounced.  He  can  be,  therefore,  upon  no  princi- 
ple, considered  a  party  ;  nor  can  the  decrees  be  considered,  as 
respects  him,  in  personam.  If  they  are  not  so,  they  are  no  de- 
foisive  bar.  Bates  v,  Delavan,  5  Paige,  305,  is  clear  to  this  point. 
Picquet  v.  Swan,  5  Mason,  40. 

V.  Thb  plea  is  not  proved,  no  evidence  being  taken  by  respond- 
ent.    But  even  our  evidence  shows  that,  — 

1 .  It  b  not  proved  that  the  bills  in  England  and  the  present  suit 
are  ad  idem.     See  former  part  of  this  argument. 

2.  It  is  not  proved  that  Brown's  letters  were  ancillary  to  those 
in  England ;  not  that  Brown  acted  as  attorney  for  Poole  and  Jones. 

3.  It  is  not  proved  that  the  decrees  were  signed  and  enrolled  ; 
and  without  being  so  they  are  no  bar.  Witnesses  clearly  establish 
Aat  they  were  not.     Record,  96,  100. 

Only  two  cases  have  been  cited  against  this  position  :  — 

Rrettyman  v.  Prettyman,  I  Vem.  310,  has  been  overruled. 
See  Beames's  Pleas,  219,220. 

Dodson  V.  Oliver,  1  Eagle  &  Jones,  is  a  tithe  case,  and  in 
these  cases  the  practice  of  the  courts  is  peculiar,  not  governed  by 
the  rules  of  equity  practice.  The  book  cited  is  not  in  this  coun- 
try; a  note  of  it  is  found  in  Sealon's  Decrees. 

The  English  cases  are  clear.  The  American  are  equally  strong. 
Bennet  v.  Winter,  2  Johns.  Gas.  205  ;  Gill  v.  Scott,  1  Gill  & 
Johns.  393  ;  Halsted's  Digest,  176  ;  Mintum  v.  Tomkins,  2 
Paige,  102 ;  Thomas  r.  Harvie,  10  Wheat.  148. 

The  replication  denies  the  fact  of  the  enrolment,  and  every 
other  fact  except  what  are  specially  set  forth  in  it. 

VI.  The  dismission  under  the  circumstances  proved  is  not  a 
bar.  The  only  discussion  was  in  relation  to  a  reference  to  the 
master  ;  no  pretence  that  any  took  place  in  relation  to  the  merits. 

Parties  were  poor.      Record,  101.    Gregson  died  insolvent. 

00* 


486  SUPBEME   COURT. 


Aipd«n  et  al.  o.  Nison  st  aL 


Record,  98.  Applicctkm  made  to  Dugdtle  for  a  kxai.  Beecm!, 
101. 

No  construction  of  the  will  was  given.  Brandlyn  r.  Ord,  1 
Atk.  571  ;  1  Smith's  Chancery  Prae.  246  ;  Lord  Bacon's  Orders, 
'4  ;  Bacon's  Works,  511 ;  Rosse  «.  Rust,  4  Johns.  Ch.  R.  300  ; 
15  Vesey,  231. 

Lord  Eldon  doubts  whether,  when  cause  has  not  been  heard  on 
its  merits,  and  an  opportunity  to  be  beard  has  been  given,  a  decree 
will  be  any  bar.     Can  v.  Can,  1  P.  Wms.  723. 

These  decrees  are  no  bar,  because  they  do  not  bind  the  par^ 
for  whose  benefit  they  are  pleaded. 

The  next  of  kin  have  no  interest  in  thb  question. 

John  Aspden  of  Lancashire  alone  will  be  benefited  by  a  de- 
cision in  favor  of  these  pleas. 

He  is  not  a  party  to,  nor  bound  by,  the  proceeding  m  the 
English  courts.  Henderson  v.  Henderson,  3  Hare,  1 17  ;  Atkin- 
son V.  Turner,  Barnard.  77 ;  Rees  v.  Lawless,  4  Litlell,  219  ; 
Thompson  v.  Clay,  3  Munroe,  361,  362  ;  Davis  v.  Hunt,  2  Bai- 
ley, 412,  415. 

Vn.  This  plea  is  to  the  whole  bill ;  and  if  part  of  the  defence 
is  bad,  the  whole  must  be  overruled.  Beames's  Pleas,  42,  44  ; 
Chamberlain  v.  Agar,  2  Yes.  &  B.  259 ;  Jones  i^.  Davis,  16 
Ves.  262.' 

Mr.  David  Hoffman^  in  support  of  the  pleas  and  in  conclusioQ. 

(All  those  parts  of  Mr.  Hoffmanns  argument,  which  do  not  ap- 
ply to  the  point  decided  by  the  court,  are  omitted.) 

The  British  and  American  cases  in  support  of  such  pleas  in  bar 
are  quite  too  numerous  to  be  further  dwelt  on,  in  the  general  view 
I  am  now  taking  of  the  exeeptio  ret  judieatm ;  but  the  opinion  of 
Chief  Justi(*.e  De  Grey,  in  the  Duchess  of  Kingston's  case,  11 
State  Triak,  201,  and  of  Chief  Justice  Willes,  in  the  case  of 
Prudham  v.  Phillips,  Ambler,  763,  are  leading  decisions,  and  show 
that  the  doctrine  had  made  its  foundations  deep  in  the  British  sys- 
tem of  jurisprudence,  long  before  the  prize  courts  had  carried  it 
to  an  iniquitous  extent.  The  whole  current,  also,  of  our  own  au- 
thorities go  the  same  length  ;  and  whether  the  decision  be  a  domes- 
tic or  a  foreign  one,  the  matter  decided  is  equally  respected.  Hav- 
ing dwelt  sufficiently  upon  the  general  nature,  grounds,  and  just 
application  of  the  weight  accorded  to  the  excepHo  rei  judicaUBj  I 
now  proceed  to  inquire  mto,  — 

II.  This  doctrine,  as  practicaUy  enforced,  under  various  soimd 
distinctions,  in  British  and  American  courts. 

In  the  case  now  before  the  Supreme  Court,  the  pleas  in  bar  of 
former  judgments  in  foreign  courts  are  fortified  by  the  following 
evidence. 
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Authenticated  copies  of  the  records,  together  with  die  evidenoe 
taken  under  the  defendant  Nixon's  conunission,  Showing,  — 

1 .  A  final  decree  upon  a  regular  hearing  of  the  cause,  before 
the  counsel  on  both  sides,  in  die  ft^rii  High  Goiirt  of  Chancery. 

2.  That  this  decree  of  dismissal  was  for  want  of  any  evidenee 
on  the  part  of  the  complainants,  from  1st  August,  18^5,  to  17th 
July,  1880. 

3.  No  caveat  was  entered  against  the  signing  and  enrolling  of 
said  decree. 

4.  No  rehmuiog,  or  review,  or  appeal,  was  prayed. 

5.  A  new  original  bill  was  filed  m  the  Exchequer,  twenty-thrte 
days  after  the  dismissal ;  no  evidence  thore  produced,  and  no  at- 
tempt to  procure  it  ;  bill  dismissed  firom  the  Exchequer,  a  year 
after  it  was  filed,  upon  the  express  grounds,  Ist.  That  this  was  a 
fbial  decree  in  chancery  ;  2d.  That  the  exeepHo  ret  judicakB  filed 
by  Nixon  was  a  flat  bar  to  any  further  prooeedii^,  although  the 
merits  as  to  heirship  had  been  in  no  way  Utigated  m  the  Court  of 
Chancery ;  and  3d.  That  a  decree  of  (Usmissal,  for  want  of  evi- 
dence, after  a  hearing,  according  to  the  rules  of  comrt,  and  the 
practice  in  chancery,  was  conclusive  upon  the  Court  of  Ex- 
chequer, and  therefore  the  complainant's  bill  viust  be  dismissed. 
Was  that  decision  correct,  accoriding  to  the  Enelish  law  ?  and  does 
the  American  conform  thereto  ?  and  if  so,  will  not  the  American 
courts  deal  with  these  records,  and  with  all  the  attendant  circum- 
stances (especiaUy  as  between  British  subjects)  m  the  same  way  as 
British  courts  would  deal,  and  have  deaU,  with  the  matter  ?  An 
affirmative  answer  to  these  questions  seems  the  unavoidable  result 
of  what  has  already  been  stated,  and  of  all  the  circumstances  of 
the  case ;  for  courts  are  competent  to  look  at  the  entire  judicial 
and  extrajudicial  re$  gatoB.  But,  as  I  have  undertaken  to  consider 
the  subject  more  in  detail,  in  this  second  division  of  my  argument, 
I  shall  now  proceed  to  refer  to  a  number  of  British  and  American 
cases,  and  to  comment  upon  some  of  them. 

The  correctness  of  the  decision  in  the  Exchequer  will  appear 
from  the  following  cases  and  bodes,  in  addition  to  those  already 
cited.  2  Ld.  Kames  on  Equity,  365  ;  Martin  9.  Nicolls,  3  Si- 
mons, 485  ;  Bowles  v.  (>r,  1  Younge  &  Collyer,  464.  "  A  de- 
cree of  dismission  of  complainant's  bill,  after  it  is  signed  and  en- 
rolled, is  a  bar  to  a  new  bill,  between  the  same  parties,  and  for  the 
same  matter."  Cooper's  £q.  PL,  ch.  5,  269,  JLc,  and  authori- 
ties there  cited.  ^^  A  plea  in  bar,  stating  a  dismissal  of  a  former 
bill,  is  conclusive  against  a  new  biB,  if  the  dismissal  was  upcHi  hear- 
ing, and  if  that  dismissal  be  not  in  direct  terms  ^  without  preju- 
dice.' "  1  Vernon,  310  ;  1  Bro.  Pari.  Cases,  281  ;  1  Chancery 
Cases,  155  ;  Mitford's  Pleadings  inEq.  (Jeremy's  edit.)  237^  &c. 

In  Pickett  v.  Loggon,  14  Vesey,  232,  the  chancellor  says^  — 
'^  If  a  party  thinks  proper  to  allow  hb  case  to  come  to  a  bearing, 
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Itc,  and  the  cause  is  capable  of  being  opened,  it  is  very  diffi- 
ctdt,  and  would  be  rather  mischievous,  to  treat  such  conduct 
merely  as  a  ncmsuit  at  law.''  How  a  nonsuit  necessarily  differs 
from  a  dismissal  of  a  bill,  after  answer  and  hearing,  will  be  noted 
hereafter. 

I  will  now  advert  to  some  American  authorities  and  cases, 
which  speak  the  same  language  ;  and  then  again  return  to  British 
authorities,  and  apply  them  both  to  the  case  at  bar. 

1 .  Where  a  bill  in  equity  states  certain  things,  and  not  sufficient 
proof  is  offered  by  complamant  to  sustam  his  allegation,  the  biB 
must  be  dismissed ;  so,  if  neither  denied  nor  admitted,  but  com- 
plainant be  left  to  his  proof,  the  bill  must  be  dismissed,  if  there  be 
no  proof  at  the  rule  day.     2  Ohio  Rep.  22  ;  3  Ohio  Rep.  291. 

2.  Ec|uity  will  not  grant  a  new  trial  at  law,  where  the  party 
seeking  it  hias  been  guilty  of  any  neglect  in  obtaining  his  evidence, 
even  though  such  neglect  were  occasioned  by  the  iU-judged  advice 
of  his  counsel,  and  though  his  bill  charges  positively  that  the  de- 
mand against  him  has  been  fully  discharged.  2  Ohio  Rep.  312  ; 
6  Ohio  Rep.  82. 

3.  Where  a  second  bill  is  filed  to  obtain  a  second  injunction 
(Uie  first  being  dismissed) ,  in  relation  to  the  same  transaction,  and 
between  the  same  parties,  it  will  not  be  enough  to  allege  in  that 
second  bill  a  new  ground  of  equity  not  suggested  in  the  former 
Mil.  It  must  also  be  shown  that  the  new  matter  alleged  did  not 
exist  at  the  time  of  the  first  biU  ;  or  that,  if  it  existed,  it  was  un- 
known to  the  complainant.  Bank  of  the  United  States  v,  Shultz, 
3  Ohio  Rep.  62. 

4.  No  matter  can  be  taken  ad  aliud  examen^  which  has  been 
finally  acted  on  by  another  competent  jurisdiction.  The  only  rem- 
edy is  by  appeal,  or  error,  or  by  a  rehearing,  or  review ;  4  CHiio 
Rep.  330  ;  or  unless  there  has  been  Yraud  in  the  opposite  pi^rty  ; 
or  finally  pure  accident,  without  any  fault  or  negligence  of  himself, 
or  of  his  agents.     4  Oluo  Rep.  492  ;  5  Ohio  Rep.  183. 

5.  A  decree  which  puts  an  end  to  the  suit  is  not  the  less  final 
because  it  is  subject,  within  a  limited  time,  to  be  reversed  upon  a 
bill  of  review.     6  Ohio  Rep.  460. 

I  have  alluded  several  times  to  the  admitted  fact  in  this  case, 
that  both  of  the  parties  litigant  are  British  subjects,  claiming  this 
property  as  heir  at  common  law,  both  claiming  descent  from  a 
common  ancestor,  both  related  to  the  testator  in  the  degree  of 
second  cousms,  and  both  claiming  as  eldest  sons  through  those, 
respectively,  whom  each  avers  to  have  been  the  eldest  son  of  Thom- 
as Aspden,  the  common  ancestor,  —  John  Aspden  of  London 
claiming  through  John  Aspden  1st,  of  Kent,  whom  he  alleges  to 
have  been  the  eldest  son  of  that  Thomas ;  and  John  Aspden  of 
Lancaster  claiming  through  William  Aspden,  whom  he  alleges 
was  the  eldest  son  of  that  Thomas  Aspden,  the  admitted  commcm 
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aacestor.  In  respect  to  proof,  the  Loodon  Aspdeof  have  ooi 
only  utterly  failed  to  give  any,  either  legal  or  morale  but  no  leas 
than  three  decrees  have  been  pronounced  against  their  claim ; 
one  in  the  British  Chancery,  as  has  heem  often  stated,  the  sec-* 
ond  in  the  British  Court  of  Exchequer,  and  the  third  in  the 
Circuit  Court  of  the  United  States,  upon  their  first  application. 
John  of  Lancaster,  on  the  other  hand,  gave  such  evidence  of  his 
pedigree  and  heirship  as  satisfied  the  master  in  his  two  reportSf 
and  also  the  court,  aifter  <he  most  diligent  inquiry.  Thus,  then, 
the  matter  now  stands,  as  between  these  two  British  subjects.  But 
Aspden  of  London,  after  nearlv  ten  years  of  merely  nominal  pros- 
ecution, has  now  planted  himself  in  such  a  position  in  an  American 
court  of  equity  as  to  call  upon  that  court  utterly  to  disregard  aO 
that  was  done  in  the  British  tribunals,  and  to  tiuce  no  cognizance 
of  his  neglects  there ;  and  yet  further,  that  John  of  Lancaster's 
advantageous  posidon,  after  all  his  proofs,  and  the  decree  in  his 
favor,  should  also  be  wholly  disregarded,  and  that  he  of  London 
should  be  now  as  favorably  dealt  with  m  the  American  court  as 
if  nothing  had  ever  been  done  either  m  that  court  or  in  the  tribu- 
nals of  his  own  country  ! 

Passing  by,  for  the  present,  all  that  has  been  done  in  the  Cir- 
cuit Court  in  support  of  John  Aspden  of  Lancaster's  claim,  and 
looking  exclusively  to  all  that  John  Aspden  of  London  has  not 
done  in  England  dui;ing  ten  years,  and  in  this  countiy  during  ten 
vears  more,  the  inquiry  naturally  is  (when  we  find  these  two  Brit- 
ish subjects  interpleading  in  this  court),  —  Shall  John  of  London, 
when  contending  merely  with  John  of  Lancashire,  be  regarded  by 
this  court  in  precisely  the  same  light  as  if  he  had  been  origmally 
and  regularly  prosecuting  his  claim  in  this  court,  and  had  never 
been  in  any  way  concluded  in  the  tribunals  of  his  own  country  ?— • 
for  to  that  extent  does  he  now  claim  !  Nixon,  and  now  Trotter, 
are  to  be  regarded,  at  all  times,  as  mere  stakeholders.  The  ex- 
ecutor of  Matthias,  the  testator,  was  called  on  to  account  for  this 
estate  to  one  or  the  other  of  two  British  subjects  ;  John  Aspden 
of  London's  claim  to  heirship  was  pronounced  by  chancery  to  be 
without  proof ;  not,  indeed,  that  he  had  brought  some  proof,  and 
there  stopped,  and  that  the  court  pronounced  that  proof  worthless, 
—  but  that,  after  five  years,  he  could  produce  no  proof  at  all,— 
and  hence  the  court  regarded  that  as  an  irresistible  presumpdoo 
that  none  existed,  and  so  decreed.  Another  forum,  of  his  own 
voluntary  selection,  also  decreed  that  the  first  decree  was  valid, 
final,  and  conclusive  ;  and  shall  not  these  two  decrees  avail  here 
to  the  same  extent  as  there  ?  Are  they  not  res  judieatoi^  that  the 
fact  of  John  Aspden's  heirship  does  not  exist  ?  That  in  Eng- 
land this  fact  is  for  ever  established  is  beyond  all  question, — 
every  court  in  that  island  would  at  once  decide  that  tiiis  fact  was 
res  judicata.     This  being  clearly  so,  why  shall  John  of  London 
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be  now  permitted  to  cast  all  this  to  the  winds,  and  say  to  his  rela- 
tive and  co-subiect,  "  Here  are  copies  of  my  former  bills  in  Brit- 
ish courts  ;  I  file  them  now  in  an  American  court,  with  a  few  ver- 
bal alterations ;  we  must  now  have  another  ten  years  of  litigation 
here  !  "  for  such,  in  truth,  is  the  alleged  right  of  John  Aspden  of 
London  !  Is  it  not,  therefore,  fit,  moral,  and  legal  to  accord  to 
John  of  London  (seeking  equity  here)  exactly  that,  and  no  more 
nor  less,  than  what  the  tribunals  of  his  own  country  would  give, 
and  have  given  ?  Why  should  one  British  subject  have  a  meas- 
ure of  justice  extended  to  him  against  another  British  subject, 
which  the  tribunals  of  their  conunon  country  have  refused  to 
give  ?  And  why  should  the  court  here  close  its  eyes  to  all  past 
neglects,  to  all  the  presumptions  of  actual  want  of  proof  involved 
in  the  fact  of  those  neglects  ?  Inter  ipsoi^  the  decrees  are  not  for- 
eign, but  domestic  ;  and,  whether  the  one  or  the  other,  the  decis- 
ion at  least  of  the  Exchequer  ought  to  close  the  controversy. 
And  here  I  am  reminded  of  the  very  sensible  and  pertinent  lan- 

Siage  of  the  late  excellent  Judge  Washington,  in  the  case  of 
reen  v.  Sarmiento,  1  Peters's  C.  C.  Rep.  80.  "  But  it  is  ob- 
jected," says  the  judge,  ^'  that  the  judgment  may  be  unjust  upon 
the  merits  of  the  case,  or  erroneous  in  point  of  law ;  and  it  is  ask- 
ed, shall  such  a  decision  be  submitted  to  by  the  courts  of  another 
state  ?  I  answer,  that  the  contrary  of  all  this  ought  to  be  pre- 
sumed ;  and  let  me  ask  in  return,  what  state  (or  nation)  stands  so 
preeminent  for  knowledge  and  virtue,  as  to  say  with  confidence, 
that  the  judgments  of  her  courts  would  be  more  just,  or  more 
consonant  to  law,  than  those  that  have  already  passed  on  it  ?  I 
concede  that  the  objection  may  sometimes  be  well  founded,  but 
I  am  far  firom  admitting  that  in  all  cases  the  evil  would  be  reme- 
died by  a  reexamination  before  another  tribunal,  and  the  general 
good  forbids  that  this  should  be  done." 

These  foreign  judgments,  then,  which  stand  unimpeached  by 
fraud,  or  irregularity,  or  by  any  internal  infirmity,  should  have 
accorded  to  tliem  (especially  when  the  matter  of  controversy  rests 
between  subjects  of  the  same  nation)  precisely  that  efiect,  and  no 
more,  which  would  be  given  were  the  matter  interpleaded  by 
them  in  the  courts  of  their  own  country ;  what  that  is,  we  know, 
and  has  been  decided  in  this  very  case,  and  should  be  everywhere  ; 
for  if  a  contrary  doctrine  be  adopted,  foreigners  would  have  noth- 
ing more  to  do  than  to  litigate  their  rights  vexatiously  and  dilato- 
rily for  years  in  the  equity  tribunals  of  their  own  country,  and 
when  there  ousted,  carry  on  an  equally  annoying  procedure  in  our 
tribunals,  hoping  to  eain  at  length  a  portion  of  tnat,  a  title  to  tlie 
whole  of  which  they  have  utterly  failed  to  establish  at  their  home, 
and  in  the  midst  of  that  very  evidence  which  would  have  served 
them  had  it  in  fact  existed. 

I  shall  now  proceed  to  cite  some  further  of  tlie  leading  cases 
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and  authorities,  and  to  remark  upon  a  few ;  all  of  which,  as  it 
seems  to  me,  can  leave  no  doubt  that  such  decrees  as  are  relied 
on  in  the  present  pleas  in  bar  will  be  regarded  by  this  court,  and 
all  other  courts,  as  conclusive  ;  and  therefore  that  the  pleas  will  be 
sustained. 

(1 .)  In  regard  to  foreign  judgments,  a  distinction  was  early  taken 
between  a  suit  directly  upon  the  judgment  to  enforce  it  in  another 
tribunal,  and  the  case  where  a  party  sets  up  a  foreign  judgment 
merely  in  bar  and  defensively  ;  and,  in  the  former  case,  it  has  been 
held  that  the  foreign  judgment  is  only  prima  facie  correct,  as  no 
nation  should  be  bound  actively  to  enforce  the  decision  of  a  foreign 
tribunal ;  but  that  in  the  latter  case,  where  it  is  used  in  defence 
only,  the  losing  party  has  no  right  to  institute  a  suit  for  the  same 
matter  elsewhere,  and  that  if  he  does  so,  the  judgment  shall  be  re- 
garded as  res  judicata^  if  exempt  from  fraud,  and  the  jurisdiction 
were  competent  that  pronounced  it.  Admitting  this  distinction, 
argumenti  gratia^  the  pres^it  case  belongs  to  this  second  class  ; 
the  decrees  are  nsed  defensively,  and  the  exceptio  rei  judicatm  is 
said  by  the  same  authorities  to  be  entitled  to  diat  full  measure  of 
respect  everywhere.  Boucher  v.  Lauson,  Cases  temp.  Hardw. 
89  ;  Phillips  v.  Hunter,  2  Hen.  Black.  410  ;  Story's  Conflict  of 
Laws,  500. 

This  distinction,  however,  just  as  it  maybe,  has  been  much  ques- 
tioned ever  since,  and  in  favor  of  a  less  extended  doctrine  of  con- 
clusiveness.  Mansfield,  Buller,  Blackstone,  Eyre,  and  others 
sustain  the  doctrine  of  revision  ;  Nottingham,  Hardwicke,  Kenyon, 
Ellenborough,  and  the  current  of  more  modem  authorities,  down  to 
the  present  hour,  repudiate  the  distinction,  and  are  disposed  to  in- 

auire  into  no  foreign  decrees  or  judgments  further  than,  first,  as  to 
ie  competency  of  the  court ;  second,  the  absence  of  all  fraud  ; 
third,  whether  (admitting  the  decree  to  the  fullest  extent)  it  does, 
in  point  of  fact,  embrace  the  matter  in  controversy.  To  this  third 
class  of  admissible  inquiries  belongs  the  ordinary  case  of  a  foreign 
sentence  of  condemnation  as  prize,  which  is  no  bar  to  proof  that 
the  property  was  in  fact  neutral,  as  there  may  be  many  other  grounds 
of  condemnation  than  that  of  enemy's  property.  To  the  same  class, 
also,  belong  all  of  those  cases  at  law  which  do  not  regard  decrees 
in  equity,  in  certain  cases  ;  because  equity  may  well  reject  a  claim 
which  the  law  would  enforce,  and  e  converso.  But,  with  the  ex- 
ception of  these  three  classes  of  inquiry,  the  sound  doctrine  would 
seem  to  be,  that  the  decree  is  res  judicata^  whether  used  affirma- 
tively and  to  be  enforced  by  a  plaindfl^,  or  defensively  as  against 
the  claim  of  a  plaindfif.  But  still,  without  now  insisting  upon  an 
extension  of  the  doctrine,  which  our  case  does  not  need,  we  repose 
with  great  confidence  on  the  opmion  of  Lord  Chief  Justice  Eyre, 
who,  though  he  takes  side  with  Lord  Mansfield  in  the  case  of 
Walker  v.  Witter,  in  permitting  a  foreign  decree  to  be  looked  into, 
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when  directly  sued  on,  and  asked  to  be  enforced,  is  equaUj  stroog 
in  his  rejecting  all  such  right  when  the  foreign  decree  is  used  (as  in 
the  present  case)  onlj  as  a  defensive  Imlt.  ^^  If  we  had  the 
means,"  said  that  able  judge,  ^^we  could  not  examme  a  juc^- 
tnent  of  a  foreign  court,  that  is  brought  before  us  in  this  mannery 
by  the  defendant  as  a  bar.  It  is  in  one  way  ody  that  the  decree 
or  judgment  of  a  foreign  court  is  examinable  in  our  courts,  and  that 
is,  when  the  party  who  claims  the  benefit  of  it  applies  to  our  courts 
to  enforce  it.  When  it  b  thus  voluntarily  submitted  to  our  juris- 
diction, we  treat  it  as  a  matter  in  pott,  respect  it  primifadty  but 
examine  as  we  do  a  promise  ;  but  in  aJl  other  cases  we  give  entire 
faith  and  credit  to  foreign  judgments,  and  consider  them  as  conclu- 
sive upon  us."  Phillips  v.  Himter,  2  Hen.  Black.  410.  Our  ca8«| 
however,  needs  no  more  than  this  very  doctrine  ;  and,  if  we  pro- 
duce yet  stronger  cases,  it  is  only  to  manifest  more  clearly  the 
earnestness  with  which  courts,  at  this  day,  sustab  every  means  c^ 
terminating  vexatious  litigation,  and  cherish  that  repose  so  essential 
to  the  security  of  property  and  the  peace  of  society. 

And  here  I  cannot  avoid  citing  the  remarks  of  Lord  Karnes, 
when  be  is  arguing  in  favor  of  a  distinction  between  foreipi  deorees 
that  sustain  a  claim,  and  those  which  dismiss  a  claim.  He  thinks 
the  former  more  examinable  than  the  latter  ;  and  though  the  (Ks- 
tinction  is  in  favor  of  the  decree  at  this  time  in  controversy,  as  he 
regards  a  dismissal  as  more  exempt  from  inquiry  than  a  decree  that 
sustains  a  claim,  yet,  as  I  cannot  but  regard  his  argument  as  rather 
more  specious  than  solid,  I  now  cite  with  pleasure  the  remarks  with 
which  he  closes  his  discussion  of  the  distmction  alluded  to.  '^  Pub* 
lie  utility,"  says  he,  ^^  affords  another  argument  extremely  o<^mit. 
There  is  nothing  more  hurtful  to  society  than  that  lawsuits  be  per- 
petual. In  every  lawsuit  there  ought  to  bea  ne  pins  ultra ;  some 
step  should  be  ultimate  ;  and  a  decree  dismissing  a  claim  is  in  its 
nature  ultimate."  2  Kames  on  Equity,  364.  To  apply^  in  a  word, 
these  remarks  to  the  present  case,  let  it  be  borne  in  mind,  as  has 
been  often  remarked,  that  the  dismissal  was  for  a  total  want  of 
proof,  after  five  years  of  litigation,  —  raising,  as  the  court  jusdv 
thought,  a  presumptio  juris  et  jure  of  the  non-existence  of  the  al- 
leged fact  of  heirship ;  that  decree,  moreover,  was  confinrmed  as 
res  judicata  by  a  tribunal  of  the  present  claimant's  own  election  ; 
and  lastly,  all  subsequent  time  has  confirmed  the  wisdom  of  the  pre- 
ceding decisions,  as  the  Aspdens  of  London  are  still  proofless. 

(2.)  In  the  case  of  Bowles  t^.  Orr,  1  Younge  Sl  CoUyer's  Exch. 
Rep.  464,  it  was  held  that  a  foreign  judgnient  is  equally  eoDolu- 
sive  as  an  English  judgment ;  but  that  it,  Uke  aU  other JudgmeBts, 
may  be  set  aside  here  m  equity,  for  fraud,  &c.,  and  the  Lord  Chief 
Baron,  at  page  468,. observes,  that  ^^  As  the  bill  does  not  aute  ibi- 
der  what  circumstances  the  judgment  was  recovered,  I  must  pre» 
sume  it  was  in  respect  of  the  same  matters  as  are  contained  in  the 
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UH.  Then^  if  so,  it  will  be  conolusiFe  against  the  account  sought. 
According  to  nuxleni  decisions,  a  foreign  judgment  is  as  concliH 
nve  against  the  debtor  as  an  English  one  can  be  ;  and  Martin  v. 
NioboUs,  3  Simons,  458,  is  an  authority  to  show  that  a  foreign 
jiM^ment  is  conclusive  against  the  plaintiff." 

(3.)  I  will  now  state  the  case  of  Martin  o.  Nicholls,  relied  upon 
m  the  abore  case  of  Bowles  9.  Qrr. 

That  case,  in  3  Simons,  458,  seems  to  go  the  whole  length  of 
abolishing  the  distinction  taken  by  some  judges  between  a  proceed- 
nig  to  erdbrce  a  foreign  decree,  and  where  it  is  used  only  defen- 
sively, that  is,  in  bar.  The  case  was  this.  A  bill  was  filed  for 
cfiscovery,  and  also  for  a  commission  to  take  proof  to  impeach  a 
foreign  judgment  rendered  in  favor  of  the  present  defendant,  who 
was  then  a  suitor  in  the  Conunon  Pleas  to  enforce  that  judgment. 
Upon  demurrer  by  the  defendant  in  equity,  he  amied,  that,  unless 
the  foreign  judgment  can  be  questioned  in  England,  and  the 
grounds  taken  be  such  as  would  be  a  defence  to  an  action  on  that 
judgment,  the  complamant's  bill  cannot  be  sustained.  The  vice- 
chancellor  stated  that  the  present  defendant  had  recovered  a  judg- 
ment in  Antigua,  and  complainant  relies  upon  the  case  of  Walker  v. 
Witter,  Doug.  R.  1 ,  as  authority  for  questioning  that  judgment, 
which  is  sought  to  be  enforced  m  the  Common  Pleas.  ^^  Were  I 
to  allow  this  bill,"  says  the  chancellor,  '^  it  would  be  in  effect  say- 
ing, that  the  judgment  in  Antigua  may  be  overruled  by  the  Court 
of  Common  Pleas,"  and  therefore  he  sustained  the  demurrer* 

Now,  here  it  will  be  seen,  that  the  vice-chancellor,  finding  the 
court  of  Antigua  a  competent  tribunal,  and  that  no  fraud,  or  want 
of  jurisdiction  was  alleged,  deals  with  the  foreign  judgment  as  ru 
judicata,  and  as  conclusive  even  where  sought  to  be  enforced. 
He  regarded  the  doctrine  of  Walker  t^.  Witter  as  advancing  a 
frivolous  distmction  ;  and  he  preferred  the  old  opinions,  and  the 
doctrine  of  conclusiveness  sustained  by  Nottingham,  Hardwicke, 
Kenyon,  Ellenborough,  &c.,  to  that  of  Lord  Mansfield.  Happily 
we  have  no  occasion,  in  the  case  now  before  the  Supreme  Court,  to 
take  sides  in  this  controversy  ;  for,  whether  Walker  v.  Witter  be 
the  sound  law,  or  Martin  v.  Nicholls,  and  Bowles  v.  Orr,  &c.,  be 
the  better  law,  is  to  us  quite  immaterial,  since  in  our  case  we  seek 
not  to  enforce  a  foreign  decree  ;  but  only  to  rely  upon  it  as  a  de* 
feisive  bar ;  and  for  that  purpose  there  seems  to  be  a  great  unanim- 
ity of  opinion  ;  for  Lord  Chief  Baron  Eyre,  who  entirely  adopted 
Lord  Mansfield^s  distinction,  is  yet  very  emphatic  in  his  expression, 
as  we  have  just  semi,  that  foreign  decrees  are  final  and  conclusive 
when  defensively  relied  on  ;  and  this  is  all  we  havQ  occasion  to  in- 
voke. The  stronger  and  more  thorough  cases,  in  which  the  earlier 
judges,  as  well  as  those  of  the  present  day,  have  agreed  with  Lord 
flaSrdwicke, —  and  his  is  a  lustrous  name,  —  '^  that  where  any 
court,  foreign  or  domeatioi  that  has  the  proper  jurisdiction  of  the 
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case,  makes  the  determination  (and  it  be  free  from  fraud)  it  is  con^ 
chisive  on  all  other  courts,"  are  nevertheless  cases  that  seed  not 
be  urged  by  us  m  the  present  case  ;  and  are  only  now  refiarred  to 
in  earnest  support  of  the  doctrine  to  the  medium  extent  of  our  own 
case,  and  with  no  tilt  of  legal  knight-errantry  in  support  <^  oas 
class  of  judges  against  another  class.  Both  classes  entirely  con- 
cur, that,  relied  on  as  a  defensive  bar,  formgn  decrees  are,  and  of 
right  ought  to  be,  conclusive.  The  doctrine,  to  that  extent,  is 
surely  one  of  repose,  of  judicial  policy,  and  even  necessity  ;  it  is 
a  doctrine  of  justice,  and  of  pubhc  policy  also,  since  it  inculcates 
vigilance,  and  teaches  suitors,  and  those  cited  into  cotnrts,  that  tfae^ 
should  rmt  sleep  over  their  rights,  and  must  not  deal  with  the  trn 
bunals  of  justice  as  mere  organs  of  legal  delav,  to  exhaust  the  piH 
tience  and  worry  out  the  life  and  purse,  in  order  ultimatdy  perlaqps 
to  obtain,  by  compromise,  a  porti<m  of  that  which  the  indolent  or 
mmist  know  they  can  never  obtain  by  proofs. 

In  the  case  of  Tarlton  v.  Tarlton,  4  Maule  &  Selw.  20,  the 
court  goes  to  the  fiill  extent,  and  beyond,  what  we  have  need  for« 
In  that  case,  which  was  at  law,  a  decree  in  a  foreign  court  was 
relied  on.  The  defendant  stated  that  the  decree  had  been  obtained 
against  him  pro  conftsse^  for  want  of  an  answer,  whereupon  seaues^ 
tration  had  issued,  and  the  amount  levied  on  the  property  ot  the 

Elaintiff,  who  had  been  his  partner  in  trade  ;  but  that  the  account 
ad  been  erroneously  taken,  &c.,  &c.  Lord  Ellenborou^  ruled 
diat  the  decree  was  conclusive,  and  that  the  defendant  gouU  not  bo 
permitted  to  question  the  accuracy  of  the  account  talrcn  ;  that  & 
decree  fro  confesso^  for  want  of  answer,  was  res  judicata ;  and  that, 
as  such,  it  was  binding  and  conclusive,  —  his  Lord^p  emphstieally 
adding,  that  ^'  I  had  not  thought  I  was  sitting  at  msi  prius  to  try  a 
writ  of  error  to  correct  the  proceedings  of  a  ioreign  court !  " 

Also,  in  the  case  of  Richard  Raynel  Keen  v.  Jotm  M'Donough, 
8  Peters's  S.  C  Rep.  308,  a  decree  was  pronounced  by  a  Spamish 
tribunal  in  Louisiana,  after  the  cession  of  that  dominion,  but  whilst 
k  was,  dt  factOy  in  possession  of  Spain.  The  court  held,  tbat^  as 
die  tribunal  still  had  jurisdiction,  the  decree  was  ^alid  and  conclusive* 
In  2  Story  on  Equity  Jurisprudmice,  p.  911,  §  1523,  it  is  stated^ 
diat  ^^  A  former  decree  m  a  suit  m  equity,  between  the  same  par* 
des,  and  for  the  same  subject-matter,  is  ako  a  good  defence,  eVen 
aldiough  it  be  a  decree  dismissing  the  bill,  if  the  c&missal  is  not 
tepressed  to  be  without  prejudice.  Here,  the  courts  of  equity 
act  in  analogy  to  the  law  in  some  respects,  —  but  not  in  all,  —  loir 
die  dismissalof  a  suit  at  law,  or  even  a  judgment  at  kw^  »  not,  'm 
all  cases,  a  good  bar  to  another  action." 

We  here  see,  that,  although  equi^  may  foUow  the  law,  and  deal 
widi  a  naked  dismissal  of  a  bill,  ^^  for  mere  want  of  prosecution," 
as  a  nonsuit,  and  hence  no  bar,  yet  that  a  dismissal  of  the  oth^ 
kind,  such  as,  in  the  present  case,  the  dismiaml  on  hearing,  and  for 


JANUJLXT  TZ%n,   1946. 


Aspdaa  mi  aL  9*  Nixoa  et  «L 


It  of  proof,  is  a  deeree,  and  conolustve  ;  and  so  the  Court  o[ 
Exdwquer  proBOUBced  this  very  decree  in  chaooery  to  be,  and 
accorded  to  it  the  entire  weight  of  rei  judieaia ;  and  the  same 
learned  author,  in  his  treatise  on  the  Conflict  of  Laws,  p.  515, 
femariui^  upon  the  doctrine  of  conchisiTeness  adopted  by  Holland, 
00  the  basis  of  reciprocity,  seems  to  entirely  approve  of  the  doo 
trine  iqpon  that  substantire  ground,  even  were  the  authorities  sil^ot 
on  ifce  sutnec;^,  and  the  matter,  mstead  of  being  so  often  decided, 
were  at  tms  time,  as  I  suj^ose,  an  open  Question.  If,  then,  re^ 
eiproeity  be  an  additicmal  reason,  as  it  certainly  is,  there  seems  to 
be  a  very  speckl  fitness  in  regarding  the  present  decrees  as  coi^ 
ckisive,  seemg,  1st,  the  thoroughness  of  the  present  &itish  doctrine, 
mid  how  great  woidd  be  the  respect  accorded  by  their  courts  to  the 
decisions  of  our  tribunals  ;  2d,  adverting  also  to  the  fact  that  the 
present  controversy  is  solely  between  British  subjects  ;  Sd,  bearii^ 
also  in  mmd  that  this  is  a  question  of  British  law,  and  of  British 
dumceiy  practice,  and  that  the  complainant,  Aspden  of  London, 
after  his  five  years'  tarrying  m  chancery,  and  dismissal  for  want  of 
proof,  submitted  to  another  tribunal  of  his  own  country  the  l^al 
efi[ect  of  that  (fismissal,  which  second  tribuoal  pronounced  it  to  be 
r€$  jndieaiay  and  conclusive.  On  every  principle,  then,  even  of 
veciprocity  and  of  comity,  in  addition  to  all  the  other  reasons  that 
have  been  urged,  it  is  not  doubted  bat  that  the  Supreme  Court  will 
flustam  those  pleas  in  bar,  and  with  the  greater  akcrity,  as  it  may 
well  be  asked,  Citi  bono  overrule  them,  a»  there  is  every  moral  cer* 
tainty  that  it  can  only  tend  to  another  series  of  proofless  delays  i 

(4.)  The  dismissal  of  bills  in  equity  in  our  own  coiarts  have  ofteA 
been  held  conclusive,  act  in  the  case  of  UoUiday  v.  Coleman,  3 
Munf.  Rep.  162.  In  that  case  no  evidence  was  exhibited  on  either 
side  ;  defendant  demurred  to  complainant's  bill,  and  also  answered 
in  detail ;  the  d^nurrer  was  sustained,  and  the  lull  dismissed.  The 
complamant  filed  anodier  bill,  and  the  decree  of  dismissal  wa$ 
pleaded  in  bar.  The  court  sustained  the  plea  m  bar,  and  said,  *— 
^^  A  decree  bv  a  court  of  competent  jurisdiction,  dismissing  a  l»ll| 
is  a  complete  bar  tonmother  original  bill  to  try  the  same  deed  ;  the 
proper  remedy,  if  such  decree  be  erroneous,  being  by  appeal,  writ 
of  error,  supersedeas,  or  bill  of  review." 

Again,  in  the  case  of  the  Bank  of  the  United  States  v,  Bew 
eriy,  1  Howard's  8.  C.  Rep.  134,  it  was  held,  that  ^^  An 
answer  in  chancery,  setting  up  as  a  defence  the  dismission  of  a 
ft>rmer  bill  b^ween  the  same  parties,  and  £br  the  same  matter,  is 
not  sufficient,  unless  the  record  be  exhibited."  The  conclusion 
fit)m  this  non-producdon  of  the  record  must  be,  that,  if  the  record 
be  exl^ited,  ^e  dismbsal  is  conclusive.  Bo  likewise,  in  the  case 
of  Wright  V.  Dikl^e,  1  Peters's  C.  C.  Rep.  199,  the  court  heldi 
that  ^^  the  dtsmission  of  a  bill  in  chancery  is  not  conclusive  against 
tte  comphunam  in  a  court  of  law,  but  that  in  a  court  of  equity  duch 
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dismwsal  .would  be  a  bar  to  a  new  bill "  ;  and  the  obrioas  reaaoD 
is,  because  there  are  cases  at  law  that  will  not  be  sustained  in 
equity,  and  therefore  the  dismissal  of  a  bill  in  equity  could  oolj 
be  evidence  that,  as  an  equitable  demand,  it  was  not  sustainable ; 
but  where  the  decree  of  dismissal  is  defensively  used  in  a  court  of 
equity,  such  dismissal  is  final  and  conclusive,  and  for  the  reverse 
reason,  unless  impugned  on  the  ground  of  fi»ud.  To  the  same 
effect  is  the  case  of  McDowell  v.  McDowell,  1  Bailey's  Eq. 
Rep.  324.  ^^  When  a  matter  has  once  been  adjudicated  by  a 
competent  jurisdiction,  it  shall  not  agun  be  drawn  in^  qoestion ;  nor 
will  parties  be  permitted  again  to  litigate  what  they  had  once  m 
opportunity  of  litigadDg ;  and  whatever  might  properiy  have  been 
put  in  issue  m  that  proceeding  shall  be  concluded  to  be  a  thing 
determined."  The  cases  of  McClure  v.  Miller,  Henderson  t. 
Mitchell,  and  Marigarth  v.  Deas,  1  Bailey's  Eq.  Rep.  170,  113, 
284,  are  all  confirmatory,  and  strongly  in  point.  Even  upon  a  pe- 
tition for  a  rehearing,  if  the  party  had  knowledge  of  the  evidence, 
or,  by  reasonable  diligence  or  inquiry,*  might  have  obtained  it,  he 
will  not  be  entitled  to  relief.  Baker  v.  Whiting,  1  Stoiy's  Rep. 
218  ;  Heller  V*  Jones,  4  Binney,  60  ;  Heimesv.  Jacobs,  1  Peon. 
Rep.  152.  Many  hundred  cases  might  be  shown,  all  evincive  of 
the  determination  of  courts,  as  a  fundamental  rule  of  judicial  policy 
and  necessity,  to  sustam  the  vigilant,  and  to  manifest  no  spefxi 
favor,  at  least,  to  the  grossly  negligent.  With  what  pretence  of 
claim,  then,  can  the  Aspden  family  of  London  expect  from  this 
court  the  high  and  very  special  favor  of  litigating  this  case,  which 
would  not  be  retained  a  moment  in  the  courts  of  their  own  countiy, 
after  it  could  reach  the  chancellor's  eye  in  judgment,  and  also  when 
this  court  has  a  mountain  of  proof,  that  here,  as  well  as  there,  they 
have  played  a  part  of  most  vexatious  delay  for  nearly  the  foivth  <i 
a  century  !  In  the  language,  then,  of  a  disdi^uished  American 
lawyer,  Afr.  Justice  Kent,  I  will  now  conclude,  taking  to  mysdf 
no  little  shame  for  the  great  length  and  the  too  immetbodical  char- 
acter of  the  observations  I  have  made  on  this  case,  —  a  case,  I 
confess,  that  has  greatly  interested  me,  because  of  the  shamefid 
delays  that  have  been  produced  by  the  London  Aspens,  —  a  case, 
too,  in  which  no  legal  alchemy,  even,  could  extract  a  scintilla  of 
evidence  of  right  on  their  part !  ^^  Every  person  is  bound,"  says 
Judge  Kent,  ^^  to  take  care  of  his  own  rights,  and  to  vindicate  than 
in  due  season,  and  in  proper  order.  This  is  a  sound  and  salutaiy 
principle  of  law.  Accordingly,  if  he  neglects  to  use  them,  and 
suffers  a  recovery  to  be  had  against  him  by  a  competent  tribunal, 
he  is  for  ever  precluded."  *'  The  general  rule  is  intended  to  pre- 
vent litigation,  and  to  preserve  peace  ;  and  were  it  otherwise,  men 
would  never  know  when  they  might  repose  with  securi^  on  the 
decisions  of  courts  of  justice  ;  and  judgments  solemnly  and  defile 
erately  given  might  cease  to  be  revered,  as  beii^  no  longer  the  end 
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of  conOroTersy  and  tbe  eridence  of  right."     1  Johns*  Cases,  492, 
602. 

Mr.  Justice  CATRON  (after  having  stated  the  facts  of  the  case 
as  they  are  recited  in  the  commencement  of  this  report)  proceed- 
ed to  deliver  the  opinion  of  the  court. 

We  understand  the  true  question  submitted  to  tUs  court  to  be, 
whether  the  decree  dismissing  the  bill,  made  by  the  High  Court  of 
Chancery  in  England,  bars  and  pecludes  John  A.  Brown,  the 
Pennsylvania  administrator  of  John  Aspden  of  London,  from  pros- 
ecuting his  claim  as  administrator  for  the  Pennsylvania  assets  of 
the  estate  of  Matthias  Aspden,  found  in  the  hands  of  Joseph  Trot- 
ter, the  present  administrator,  with  the  will  annexed  ;  Nixon  having 
died,  the  contest  in  the  British  court  was  between  an  executor 
Ifa^e,  and  administrators  also  there  ;  the  complainuits  sued  and  the 
defendant  resisted  the  claim  alike  in  a  representative  capacity, 
and  were  restricted  by  the  authority  under  which  they  respectiveh* 
acted  to  the  limits  of  the*  country  to  which  their  letters  extended. 
Under  his  English  letters  testamentary,  Nixon  could  do  no  act  as 
executor  beyond  England ;  so  neither  could  he  voluntarily  transfer 
the  Pennsylvania  assets  to  the  foreign  jurisdiction,  there  to  be  dis- 
tributed, as  this  would  have  been  in  violation  of  his  letters  in  this 
country  ;  by  these  he  held  the  assets  here  as  trustee,  and  in  subor^ 
dination  to  the  laws  of  Pennsylvania  and  the  orders  of  the  Orphan's 
Court  executing  those  laws,  as  well  as  in  subordination  to  the  suit 
-pending  in  the  Circuit  Court. 

So,  on  the  other  hand,  on  the  death  of  John  Aspden  of  London, 
the  bill  in  chancery  ceased  to  be  his  bill,  and  became  the  suit  of 
the  parties  for  whose  benefit  it  was  revived  ;  when  this  was  done, 
they  represented  John  Aspden  of  London,  as  administrator  of  his 
estate,  and  the  same  rules  applied  to  them  as  to  Matthias's  execu- 
tor ;  thev  only  represented  the  intestate  by  virtue  of,  and  to  the 
extent  of,  their  English  letters,*  and  could  not  be  known  as  repre- 
sentatives in  Pennsylvania.  Again,  the  representative  character  of 
Nixon  in  England  was  altogether  distinct  from  his  character  as  exec- 
utor in  Pennsylvania.  And  so,  also,  the  English  administrator^  of 
John  Aspden's  estate  are  equally  distinct  from  Brown,  who  is  the 
administrator  of  his  estate  in  Pennsylvania.  It  follows,  the  English 
suit  was  between  different  parties  from  those  prosecutkig  and  de- 
fending the  American  suit ;  and  therefore  neither  die  decree^  nor 
'the  proceedings  on  which  it  is  founded,  are  competent  evidence 
between  the  parties  to  the  present  sint,  for  this  reason  ;  and  jret 
more  conclusively  for  another,  which  is,  that  the  property  in  con- 
troversy here  is  distinct  from  that  sued  for  in  England. 

As  applicable  to  such  a  state  of  facts,  the  rules  of  evidence 
governing  courts  of  justice  are,  that  a  judgment  or  decree  set  up  as  a 
bar  by  plea,  or  relied  on  as  evidence  by  way  of  estoppel,  to  be  cou- 
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elusive,  must  have  been  made,  1.  by  a  court  of  competent  juris* 
diction  upon  the  same  subject-matter  ;  2.  between  the  same  pai^ 
ties  ;  3.  for  the  same  purpose  ;  and,  on  either  ground,  the  evidence 
submitted  to  our  judgment  is  incompetent  to  prove  any  thing  in 
regard  to  the  Pennsylvania  assets. 

But  these  conclusions  are  resisted  by  those  setting  up  the  bar  on 
this  ground,  —  that  the  administration  of  the  doAiicile  is  the  principal 
administration  on  the  estate  of  Matthias  Aspden,  and  this  being  in 
England,  and  the  assumed  devisee's  residence  also  being  there,  the 
Pennsylvania  administration  was  auxiliary  to  the  foreign  one ;  that 
in  the  British  suit  the  American  assets  might  have  been  recovered 
from  the  executor  Nixon,  tlie  bill  havmg  gone  for  the  Pennsylvaiat 
assets,  as  well  as  the  English. 

However  true  it  may  be,  in  cases  peculiarly  circumstanced,  that 
one  jurisdiction  administering  assets  may,  as  matter  of  comiij, 
'  transmit  them  to  a  foreign  jurisdiction,  there  to  be  distributed  ;  suU, 
the  doctrine  can  have  no  application  here,  as  no  assets  had  beei 
transmitted  to  England  from  Pennsylvania,  and  a  suit  was  pendingi 
and  in  no  part  decided,  in  this  country  for  the  American  assets,  be- 
fore and  at  the  time  the  decree  in  England  was  made  ;  and  there- 
fore  an  assumption  to  distribute  the  assets  in  this  country  by  the 
High  Court  of  Chancery  in  England  must  necessarily  have  beea 
treated  by  the  Circuit  Court  as  merely  void  for  want  of  jurisdicticn 
of  the  subject-matter  in  the  foreign  court.  Even  up  to  this  date, 
the  American  court  could  exercise  no  comity,  as  is  manifest  from 
the  state  of  the  proceedings  before  us  ;  nor  will  there  be  any  occa- 
sion for  its  exercise  hereafter,  as  all  the  parties  claiming  the  estate 
are  before  the  Circuit  Court,  anxiously  litigating  their  claims,  and 
seeking  distribution  at  its  hands. 

It  is  proper,  however,  to  remark,  in  this  connection,  that  the 
courts  of  the  United  States  held  in  Pennsylvania  are  adminbter- 
ing  the  laws  of  that  State,  and  bound  by  the  same  rules  governing 
the  local  tribunals;  and  that  by  these  laws  a  devisee,  before  he  can 
take  a  legacy,  must  give  security  that  if  any  debt  or  demand  should 
afterwards  be  recovered  against  the  estate  of  the  testator,  the 
devisee  shall  refund.  Purdon's  Dig.,  Ex,  ^  M.^  §§  ^^9  4'^*  ^ 
also,  there  are  many  other  provisions  in  the  laws  of  Pennsylvania 
governing  the  distribution  of  estates  that  would  embarrass  the 
Orphan's  Courts  in  exercising  the  comity  referred  to.  The  like 
laws  exist  in  other  States  of  the  Union  ;  and,  tmder  the  influence 
of  such  laws,  the  courts  of  the  States  have  been  so  much  re* 
strained,  as  to  render  an  exercise  of  comity  among  each  other 
little  more  than  a  barren  theory  ;  nor  could  more  be  required  in  a 
case  like  the  present,  where  part  of  the  assets  were  administered 
abroad,  under  independent  letters  granted  there,  and  by  a  tribunal 
that  was  under  no  obligations  to  extend  comity  to  the  probate  courts 
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of  this  counCiy,  whatarer  might  be  done  in  the  exercise  of  a  sound 
discretion. 

The  next  ground,  and  that  relied  on  with  most  confidence  in 
support  of  the  bar,  is,  that  John  Aspden  of  London,  and  those 
representing  him  after  his  death,  were  British  subjects,  residing  in 
Great  Britain,  and  that  the  contest  and  only  matter  litigated  in  the 
High  Court  of  Chancery  was,  whether  John  Aspden  of  London 
was  or  was  not  the  heir  and  consequent  devisee  of  Matthias  Asp- 
den ;  and  that  this  fact  having  been  found  by  the  decree  against 
the  complainants  established  and  concluded  all  proof  to  the  conr 
trary  of  such  adjudication,  directly  on  the  single  fact  of  tide  ;  and 
that  the  representatives  of  John  of  London  could  not  be  heard 
m  another  jurisdiction  to  disavow  the  conclusiveuess  of  the  find- 
ing by  a  court  of  their  own  government,  to  which  they  had  re- 
sorted. 

That  the  English  bill  involved  directly  the  question  of  heirship, 
ftnd  that  nothing  else  was  contested,  is  undoubtedlv  true  ;  but  it  is 
equally  true,  that  no  evidence  was  introduced  by  the  complainants 
there  to  establish  their  title,  nor  was  there  had  any  adjudication  on 
the  merits  of  their  claim  ;  so  that  no  equitable  considerations  are 
violated  by  our  present  judgment,  in  any  aspect  that  the  evidence 
may  be  viewed. 

What  effect  the  decree  has  in  England  is  a  question  for  the 
courts  of  that  country  to  settle  ;  nor  will  we  now  determine  wheth- 
er, in  our  judgment,  by  the  comity  of  nations,  the  proceedings 
should  have  a  similar  effect  here  ;  or  what  effect  they  should  have* 
The  question  for  us  to  dispose  of  is,  whether  the  administrator  and 
distributees  of  John  Aspden  of  London  shall  be  heard  in  the 
Circuit  Court,  or  whether  their  evidence  of  title  is  barred  ?  We 
have  already  stated  that  the  Pennsylvania  assets  stand  unaffected, 
and  will  only  add,  that  the  assumption  that  a  complainant  or  plain- 
tiff is  estopped,  by  a  judgment  against  him,  from  introducing  evi- 
dence in  a  second  suit,  and  in  another  country,  for  other  property, 
on  the  ground  that  the  fact  of  title  had  been  adjudged  and  con- 
cluded by  a  former  judgment  or  decree  (thus  separating  the  title 
from  the  property),  is  an  abstract  proposition,  inconsistent  with  the 
due  administration  of  justice,  and  not  recognized  in  our  system  of 
jurisprudence,  or  that  of  Great  Britain,  and  is  aside  from  any 
question  affecting  the  comity  of  nations. 

Giving  the  British  decree  all  the  force  and  effect  that  could  be 
accorded  to  it  if  it  had  been  made  in  a  State  of  this  Union,  it  yet 
establishes  no  fact,  as  respects  any  title  to  the  Pennsylvania  assets; 
nor  would  the  rules  of  evidence  be  sufficient  in  separate  suits, 
pending  in  the  same  court,  for  different  parcels  of  property,  even 
Detween  the  same  parties.  And  therefore  we  certify  to  the  Cir- 
cuit Court,  that  the  evidence  introduced  ^^  touching  the  plea  in 
bar "  is  no  estoppel  to  the  representatives  of  Jolm  Aspden  of 
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London,  in  so  far  as  tbejr  seek  to  recoFor  the  assets  of  Matdiias 
Aspden's  estate  in  the  course  of  administndon  by  the  Orphui^s 
Court  of  Philadelpfam  county.  Further  than  this,  we  do  not  pre- 
tend to  determine  on  the  effect  of  the  evidence,  as  we  are  not 
aware  that  any  controversy  now  exists  in  the  Circuit  Court  in  re* 
gard  to  any  oaier  assets. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  Umted  States  for  tl>e  Eastern  Dis^ 
trict  of  Pennsylvania,  and  on  the  point  and  question  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed  in  opinion,  and 
which  was  certiBed  to  this  court  for  its  opinion,  agreeably  to  the 
act  of  Coi^ress  in  such  case  made  and  provided,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  the  opinion  of  this 
court,  that  the  evidence  introduced  ^^  touching  the  plea  in  bar  "  is 
no  estoppel  to  the  representatives  of  John  Aspden  of  London,  io 
to  far  as  they  seek  to  recover  the  assets  ot  Matthias  Aspden's 
estate  in  the  course  of  administration  by  the  Orphan's  Court  of 
Philadelphia  county ;  whereupon  it  is  now  here  ordered  and  de« 
creed  by  this  court,  that  it  be  certified  to  the  said  Circuit  Court 
accordingly. 

Dissenting,  Mr.  Chief  Justice  TANEY  and  Mr.  Justice 
McLEAN. 


BicBABD    Charles   Downes,  Plaintiff  in  ebroe,  v.  Willloc    S. 

Scott,  Defendant. 

The  second  tectioii  of  the  act  of  the  29th  of  May,  1830,  proridiiig,  that  ^  if  two  or 
more  persons  be  settled  upon  the  same  quarter-section,  the  same  may  be  divide4 
between  the  two  first  actual  settlers,  if  by  a  north  and  south,  or  east  and  west, 
line  the  settlement  or  improvement  of  each  can  be  included  in  a  half-qoarter* 
■ection,"  refers  only  to  tracts  of  land  containing  one  hundred  and  sixty  acres,  aiid 
does  not  operate  upon  one  containing  only  one  nundred  and  thirty-three  acres. 

Therefore,  where  tenants  in.  common  of  a  tract  of  one  hundred  and  thirty -three 
acres  applied  to  a  State  coort  for  a  partition  under  the  above  act,  the  jod<meiit 
of  that  court  cannot  be  reviewed  hj  tnis  court,  when  brought  up  by  writ  of  error 
under  the  twenty-fifth  section  or  the  judiciary  act,  because  tne  right  asserted 
does  not  arise  under  an  act  of  Congress. 

The  writ  of  error  must  be  dismissed. 

This  case  was  farou^  up  from  the  Ninth  Judicial  District 
Court  of  the  State  of  Louisiana,  by  a  writ  of  error  issued  under 
the  twenty-fifth  section  of  the  judiciary  act- 

Mr,  CriUendtn^  for  the  defendant  in  error,  moved  to  dismiss 
the  writ  for  the  followbg  reasons.     Because,  — 
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Ist.  Said  writ  of  error  is  directed  to  the  ^^  Judge  of  the  Ninth 
Judicial  District  Court  of  the  State  of  Louisiana,"  when  in  truth 
DO  writ  of  error  lies  from  this  to  that  court. 

2d.  Said  writ  is  for  alleged  error  in  a  iudgment  of  the  said  Dis- 
trict Court  of  Louisiana,  when  in  truth  this  court  has  no  jurisdic- 
tk>n  to  judge  of  or  correct  said  error  if  it  exists,  and  no  power  to 
reverse  said  judgment  upon  writ  of  error. 

3d.  That  the  record  filed  in  this  case,  or  what  purports  to  be 
such,  is  not  duly  certified,  or  legally  authenticated  and  verified,  — > 
the  certificate  of  "  John  T.  Mason,  clerk  of  the  Ninth  Dis- 
trict Court,  Parish  of  Madison,  La.,"  being  no  evidence  of  the 
truth  or  verity  of  any  record  which  this  court  has  power  to  judge 
of  on  writ  of  error. 

4th.  The  subject-matter  of  said  suit  and  judgment,  and  the  par- 
ties thereto,  were  proper  matters  and  subjects  of  the  jurisdiction 
of  the  courts  of  the  State  of  Louisiana,  and  there  is  nothing  there- 
in to  give  this  court  any  cognizance  or  right  to  revise  or  reverse 
said  judgment,  and  the  same  is  final  and  conclusive. 

The  motion  was  argued  by  Mr.  CritUndenj  for  the  defendant  in 
error,  and  Mr.  Ma9on  (Attorney-General),  for  the  plaintiff  in 
error. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  before  us  a  judgment  of  the  Supreme 
Court  of  Louisiana,  under  the  twenty-fiuh  section  of  the  judiciary 
act  of  1789. 

On  the  15th  of  June,  1837,  a  patent  was  issued  by  the  United 
States  to  Elijah  Evans  and  Levi  Blakeley  for  one  hundred  and 
thirty-three  acres  and  eight  hundredths  of  an  acre,  being  lots  num- 
bered one  and  three  of  section  six  in  township  sixteen  of  range 
diirteen  east,  in  the  district  of  lands  subject  to  sale  at  Ouachita, 
Louisiana.  The  patentees  having  settled  upon  the  above  tract, 
and  each  having  made  improvements  thereon,  claimed  a  preemp- 
tive right  under  the  act  of  the  29th  of  May,  1830.  The  second 
section  of  that  act  provides,  — "  That  if  two  or  more  persons  be 
setded  upon  the  same  quarter-secUon,  the  same  may  be  divided  be* 
tween  the  two  first  actual  setders,  if  by  a  north  and  south,  or  east 
and  west,  line  the  settlement  or  improvement  of  each  can  be  in- 
cluded in  a  half-quarter-section." 

The  plaintifT  applied,  by  petition,  to  the  Ninth  District  Court 
of  Louisiana  for  a  partition  of  the  above  tract,  which,  it  seems, 
was  submitted  to  a  jury,  and  on  the  trial  of  which  ^^  the  judge 
charged  the  jury  that  the  act  of  Congress  of  May  29th,  1830,  en- 
tided  ^  An  act  to  grant  preemption  rights  to  setders  on  the  public 
lands,'  was  not  applicable  to  the  case  before  the  court  and  jury  ; 
that  the  said  act  had  no  brndiog  force  as  to  the  dividing  or  parti- 
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doBiDg  lands  granted  to  settlers  on  the  tame  quarter-section  or  frac- 
tional quarter-section  after  issuing  a  patent  therefor,  but  that  such 
division  and  partition  must  be  in  conformity  with  the  laws  of  Louis* 
iana  and  the  principles  of  equity  and  justice."  To  which  chaig« 
an  exception  was  taken,  and  on  which  an  appeal  was  prosecuted  to 
the  Supreme  Court  of  the  State,  which  affirmed  the  judgment  of 
the  District  Court. 

How  the  parties  to  thb  suit  became  interested  in  the  tract  of 
land  above  patented  does  not  appear  from  the  record.  In  the  pe* 
tition  and  answer,  they  are  represented  as  owners  of  the  premises^ 
and  thev  are  treated  as  such  by  the  District  and  Supreme  Courts 
of  Louisiana. 

The  second  secuon  of  the  preemption  law  above  cited  rders 
to  a  quarter  of  a  section,  which  contains  one  hundred  and  sixty 
acres  ;  and  as  the  tract  of  which  partition  is  demanded  is  less 
than  a  quarter,  it  does  not  come  within  the  law.  Had  ap* 
plication  been  made  for  a  dhrision  of  the  tract  to  the  proper 
department  of  the  government,  before  the  emanation  of  the  pa- 
tent, it  could  not,  as  we  suppose,  have  been  considered  as  conune 
within  the  act,  so  as  to  authorize  a  partition  and  a  patent  to  each  of 
the  claimants.  A  patent  having  been  bsued  to  the  claimants  for 
the  tract  jointly,  as  tenants  in  common,  and  they  having  conveyed 
the  land,  which  has  become  vested  in  Uie  parties  to  this  record,  it 
is  now  a  question  on  what  principle  a  division  shall  be  made. 

If  the  parties  entitled  to  the  preemptive  right  might  have  ap- 
plied for  a  partition  under  the  act  of  Congress,  but  prefCTred 
taking  the  patent  as  issued,  it  is  difficult  to  perceive  how  the  present 
claimants  could  go  behind  the  patent,  m  the  assertion  of  a  r^it 
which  was  waived  by  those  with  whom  it  originated.  The  patent 
vested  in  the  patentees  a  joint  interest  as  tenants  in  common,  and 
the  same  interest  was  conveyed  through  their  grantees  down  to  the 
present  owners.  It  does  not  appear,  and  the  court  cannot  pre- 
sume, that  any  greater  or  different  right  was  conveyed  than  that 
which  b  shown  on  the  face  of  the  patent. 

In  this  view,  we  think  the  decision  of  the  Louisiana  court  was 
correct.  It  directed  a  partition  on  equitable  principles,  under  the 
local  law,  reserving  to  each  claimant  his  improvements.  And  it 
appears  from  the  facts  in  the  case,  that  this  could  not  be  done  by 
straight  lines  running  north  and  south  or  east  and  west. 

As  the  right  asserted  in  this  case  by  the  plaintiff  does  not  arise 
under  an  act  of  Congress,  this  court  has  no  jurisdiction  by  the 
twenty-fifth  section. 

There  seems  to  have  been  no  allowance  of  the  writ  of  error,  and 
it  was  directed  to  the  Dbtrict  instead  of  the  Supreme  Court  of 
Louisiana.  As  this  court  can  only  revise  the  judgment  of  the 
highest  court  in  the  State  which  can  exercise  jurisdiction  in  the 
case,  the  writ  of  error  should  be  directed  to  such  court ;  unless 
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the  record  shall  have  been  transmitted  to  an  inferior  tribunal.  But, 
iadependeotly  of  these  irregularities,  we  think  that  this  court  have 
BO  jurisdiction  under  the  act  of  Congress,  and  on  this  ground  this 
auk  is  dismissed. 


Antoinb  Michqud,  Joseph  Makie  Girod,  Gabriel  Montamat,  Fe-^^  ^    ^J^ 
Lix  Grima,  Jean  B.  Dejan,  Ami,  Denis  Prieur,  Charles  Clai-*^ 
BORNE,  Mandeville  Marignt,  Madam  E.  Grima,  Widow  Saba-  3^  ^     ^  S^ 
TTER,  A.  FouRNiER,  E.  Mazureau,  E.  Rivolet,  Claudb  Gurlie, 
The  Mayor  of  the  City  of  New  Orleans,  The  Treasurer  of 
THE  Charitt  Hospital,  and  The  Catholic   Orphan's  Asylum, 
Appellants,  v^  Pbronnb  Bbr|«ardine  GiRgp,  Widow  op  J.  P.  H. 

FaRGOUD,  RESIDING  AT  AbERVILLB,  IN    THB    DUCHT  OP  SavOY,    Ro** 

salib  Girod,  Widow  of  Philip  Adam,  rbsidino  at  Faveroes,  m 
THB  Duchy  of  Bayot,  acting  for  thbmsblvbs  and  in  behalf  of 
thbib  cohbirs  of  Claudb  FRAN901S  Gibod,  to  wit,  Louis  Jo* 

SEPH  PoIDEBARD,  FRAN9OIS    S.    POIDBBARD,    DbNIS    P.    PoiDBBABD, 

Widow  of  P.  Nicoud  ;  Jacqueline  Poidebard,  Wife  of  Marib 
Rivolet  ;  Claudinb  Poidebard,  Widow  of  P.  F.  Poidebard  ;  and 
M.  R.  Poidebard,  Wife  of  Anthelme  Yallibr,  and  a&so  of 
Francois  Quetand,  Jean  M.  F.  Quetand,  Marie  J.  Quetand,  Wipb 
of  J.  M.  Avit  ;  Fran^ oisE  Quetand,  Wife  of  J.  A.  Allard  ;  Ma- 
rie R.  Quetand,  Marie  B.  Quetand  ;  also  of  J.  F.  Girod,  Jeanne 
P.  Girod,  Wife  of  Clement  Odonino,  P.  Clementine  Girod, 
Wife  of  P.  F.  Pernoise,  and  Jean  Michel  Girod,  Defendants. 

A  penon  caiiiiot  legtlly  porBbtte  on  hit  own  •cooant  thmt  which  his  duty  or  trast 
rehires  him  to  sell  on  account  of  another,  aor  purchaae  on  account  of  another 
that  which  he  sells  on  his  own  account.  He  is  not  allowed  to  unite  the  two 
opposite  characters  of  buyer  and  seller. 

A  purchase,  ver  inttfjHmiam  vtirmmam^  by  a  tnistea  •r  agent,  of  the  particular 
property  of  which  he  has  toe  sale,  or  in  which  he  represents  another,  whetbar 
ne  nas  an  interest  in  it  or  not.  carries  fraud  on  the  ftce  of  it. 

Thia  rule  applies  to  a  purchase  oy  executors,  at  open  sale,  although  they  were  em- 
powered oy  the  will  to  sell  the  estate  of  their  testator  lor  the  benefit  of  heini  and 
legatees,  a  part  of  which  heirs  and  legatees  they  themselves  were. 

A  purchase  so  made  by  executors  will  wi  set  aside. 

The  decisions  of  the  courts  of  several  States,  upon  this  subject,  examined  and  re- 
marked upon. 

Relaxations  of  this  rule  of  the  civil  law,  which  were  made  in  some  countries  of 
Europe,  were  not  adopted  bv  the  Spanish  law,  and  of  course  never  reached  Lou- 
isiana. Nor  were  those  relaxations  carried  so  far  aa  to  allow  a  testamentary  or 
dative  executor  to  buy  the  property  which  he  was  appointed  to  administer. 

The  maxims  and  oualincations  of  the  civil  law,  upon  this  point,  examined. 

Although  courts  or  equitj[  generally  adopt  the  statutes  of  limitation,  yet,  in  a  case 
of  actual  fraud,  they  will  ^rant  relief  within  the  lifetime  of  either  of  the  par- 
ties upon  whom  the  fraud  is  proved,  or  within  thirty  years  after  it  has  been  dia> 
covered  or  become  known  to  the  party  whose  rights  are  affected  by  it. 

Within  what  time  a  constructive  trust  will  be  barred  must  depend  upon  the  circum- 
itances  of  the  case,  and  these  are  always  examinable. 

Acquittances  given  to  an  executor,  without  a  full  knowledge  of  all  the  circum- 
stances, where  such  infbrmation  had  been  withheld  by  the  executor,  and  menaces 
and  promisee  thrown  out  to  prevent  inquiry,  are  not  Dinding. 
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This  case  was  brought  up  by  appeal  from  the  Curcuit  Court  of 
the  United  States,  for  the  Eastern  District  of  Louisiana,  sitting  as 
a  court  of  equity. 

The  widow  Pargoud  and  others,  defendants  in  this  court,  were 
complainants  in  the  court  below,  and  obtained  a  decree  in  their 
favor,  from  which  the  other  parties  appealed.  They  alleged,  that 
a  series  of  fraudulent  transactions  occurred,  commencing  m  1813, 
by  which  they  had  been  deprived  of  their  fair  share  of  the  estate  of 
Claude  Francois  Girod,  whose  heirs  they  were,  and  that  the  chief 
agent  in  this  fraud  was  Nicholas  Girod,  a  brother  of  the  deceased 
Claude  Francois  Girod,  and  also  a  brother  of  some  of  the  complam- 
ants,  and  relative  of  the  rest. 

Claude  Francois  Girod  was  a  resident  of  the  parish  of  Assump- 
tion, in  the  State  of  Louisiana,  and  died  in  the  month  of  November, 
1813,  leaving  a  last  will  and  testament,  dated  on  the  30th  of  Novem- 
ber, 1812,  and  a  codicil,  dated  on  the  4th  of  November,  1813, 
which  will  was  admitted  to  probate,  with  the  codicil,  on  the  8th  of 
November,  1813.  He  never  was  married,  and  left  eight  brothers 
and  sisters,  and  the  children  of  a  predeceased  sister.  These  sur- 
viving brothers  and  sisters,  with  the  exception  of  Jacques,  other- 
wise called  Jacques  Antoine  Girod  (who  was  excluded  by  the 
terms  of  the  will),  were  the  legal  heirs  of  the  deceased  Claude 
Francois  Girod,  each  for  the  one  eighth  part  of  his  estate  and  the 
succession. ;  and  the  heirs  and  legal  representatives  of  the  said  pre- 
deceased sister,  the  legal  heirs  by  representation  of  their  deceased 
mother,  for  the  remaimng  eighth  part  of  the  estate. 

The  proceedings  in  the  case  were  exceedingly  complicated. 
There  was  a  bill,  and  an  amended  bill,  and  a  supplemental  bill,  and 
another  amended  bill,  and  then  another  amended  bill.     Instead  of 

Pursuing  the  case  through  all  these  details,  the  simplest  course  will 
e  to  state  the  charges  m  the  bill,  and  the  documents  brought  for- 
ward to  sustain  them. 

The  will  of  Claude  Francois  Girod  was  as  follows  :  — 
^'  I,  Claude  Francois  Girod,  the  legitimate  son  of  Francois 
Silvestre  Girod,  deceased,  and  of  the  late  Francois,  bom  Dubois, 
native  of  Thone,  in  SavOT,  diocese  of  Geneva,  provmce  of  France, 
and  now  a  resident  of'^  the  parish  of  Assumption,  on  Bayou 
Lafourche,  in  tl^e  State  of  Louisiana,  being  about  sixty  years  of  age, 
and  desirous  to  die  in  the  Roman  Catholic  and  Apostolic  religion, 
under  which  I  have  ever  lived,  with  a  firm  belief  m  the  mysteries 
of  our  holy  religion,  do  ordain  this  my  last  wiU  or  testament,  in 
case  I  should  be  overtaken  by  death,  the  hour  of  which  I  am  un- 
certain of ;  and  as  it  behooves  all  living  beings  to  settle  their  tem- 
poral affairs,  when  they  are  m  the  full  enjojrment  of  their  health  and 
reason,  in  order  to  avoid  thereby  the  difficulties  which  arise  when 
we  are  laboring  under  a  dangerous  disease,  which  takes  from  us  the 
use  of  our  reasonable  faculties,  and  consequently  deprives  us  of  the 
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tmderstandins  and  memory  necessary  to  the  faithful  and  peaceable 
settlement  of  our  fiunily  afiairs,  with  a  view  to  avert  from  our  faeirB 
the  difficulties  always  prejudical  to  those  that  are  absent.  Now, 
therefore,  under  these  circumstances,  I  invoke  the  grace  and  clem- 
ency of  God,  to  whom  I  recommend  my  soul  when  separated  from 
my  body  ;  and  I  wish  and  ordain,  that  the  latter  be  buried  among 
faithful  Christians,  with  all  the  usual  rites  of  our  mother  church, 
leaving  with  my  testamentary  executors,  herem  after  named,  the 
performance  of  all  pious  works,  such  as  causing  three  masses  to  be 
said  on  my  behalf  to  my  holy  patron,  as  also  funeral  services, 
masses,  &c.,  &c. 

^M.  I  declare  that  the  property  I  am  now  possessed  of  are  the 
earnings  of  my  labor  and  savings,  and  consist  ot  the  following  items, 
to  wit :  —  Three  houses  and  several  lots  situated  in  suburb  St.  Mary, 
above  the  city  of  New  Orleans,  and  one  in  Chartres  Street,  now 
occupied  by  my  brother,  Nicolas  Girod ;  one  main  plantation,  where- 
on I  reside,  situated  in  said  Bayou  Lafourche,  with  all  the  build- 
ings, improvements,  and  appurtenances  thereof,  and  being  thirty-one 
and  a  half  arpents  front,  together  with  the  utensib,  implements  of 
husbandry,  animals  of  all  kind,  and  one  hundred  and  odd  slaves  of 
different  ages  belonging  to  me  ;  also,  a  quantity  of  lands  situated  in 
the  di^erent  parishes  of  the  bayou,  the  titles  to  which  t  hold  in  my 
possession  ;  also,  a  certain  sum  of  money  is  due  to  me,  which  I  can- 
not ascertain  at  present,  but  which  will  be  made  to  appear  by  the 
books  and  obligations  in  my  power  ;  also,  I  am  the  owner  of  upwards 
of  two  hundred  and  seventy  bales  of  ginned  cotton,  now  in  my 
stores ;  also,  I  declare  that  I  am  indebted  unto  divers  persons  by 
obligations,  and  little  by  accounts,  in  a  sum  of  about  thirty  thousand 
dollars. 

"  3.  I  give  and  bequeath  to  my  parish  of  Thdne,  in  Savoy,  to 
have  a  solemn  mass  annually  said  on  my  behalf,  and  to  contribute 
to  the  repairs  of  said  church,  a  sum  of  two  thousand  dollars,  such 
being  my  will. 

^M.  1  give  to  the  poor  of  my  said  parish,  to  be  distributed  among 
them  so  as  to  meet  tneir  most  pressing  wants,  a  sum  of  one  thou- 
sand dollars,  such  being  my  will. 

^^  5.  I  give  and  bequeaUi  to  the  cousins.  Dodos  Golli6,  of  said 
parish,  a  sum  of  five  hundred  dollars,  such  being  my  will. 

^^6.  I  give  and  bequeath  to  the  brodiers  and  sisters,  Joseph  Suard, 
senior,  and  Antoine  Suard,  junior,  sons  of  Antoine  Suard,  deceased, 
since  about  thir^  years,  residing  at  Cluse,  in  Fonsigny  (Savoy), 
die  simi  of  two  thousand  dollars,  such  being  my  will. 

^^7.  I  give  and  bequeath  to  my  distant  relations  of  said  parish  a 
sum  of  five  hundred  dollars,  to  be  distributed  among  them,  such 
being  my  will. 

^*  8.  I  give  and  bequeath  to  the  Charitv  Hospital  of  Thdne,  in 
Savoy,  a  sum  6t  one  thousand  doHars,  such  being  my  wiD. 
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"  9.  I  give  and  bequeath  to  the  childreii  of  my  deceased  sist^, 
Franjoise,  wife  of  Poidebard,  without  prejudicing  their  rights  m 
and  to  my  succession,  the  sum  of  two  thousand  dolfairs,  to  be 
cfiyided  between  them  by  equal  portions,  such  being  my  will. 

^^  10.  I  give  and  bequeath  to  my  sister  Teresa,  wife  of  Quetont, 
without  prejudice  to  her  rights  in  my  succession,  a  sum  of  one 
thousand  dollars,  such  being  my  will. 

^M 1 .  I  give  and  bequeath  to  my  god-daughter  and  sister,  Rosalie, 
married  at  Taloire,  her  husband's  name  being  unknown  to  me,  a 
sum  of  one  thousand  dollars,  without  prejudice  to  her  rights  in  my 
succession,  such  being  my  wiU. 

^^  12.  I  give  for  once  to  my  brother  James  Girod,  a  siun  of  four 
thousand  dollars,  without  any  other  rights  or  pretensions  whatever  in 
and  to  my  succession,  such  being  my  last  will. 

'^  13.  I  give  and  bequeath  to  my  brother  Claude,  married,  the  sinn 
of  two  thousand  dollars,  without  prejudice  to  his  ri^ts  in  my  suc- 
cession, such  being  my  last  will. 

^^  14.  I  give  and  bequeath  to  the  parish  of  Assumption,  for  the 
diurch-wardens  in  Lafourche,  where  I  now  reside,  a  sum  of  five 
hundred  doUars,  for  contributing  to  the  construction  of  a  church, 
such  being  my  will. 

^*  1 5.  1  give  and  bequeath  to  the  mulatress  Fran joise  Vils,  for  the 

faithful  services  she  has  rendered  to  me  at  my  house,  during  a  long 

.  space  of  time,  a  sum  of  six  thousand  dollars,  which  shall  be  paid 

to  her  (after  my  death)  one,  two,  and  three  years,  such  being  my 

will. 

"  16.  I  give  and  bequeath  to  my  god-daughter  Franjobe,  a  free 
colored  woman,  the  daughter  of  Rosette,  a  negro  woman,  a  sum  of 
fifteen  hundred  dollars,  such  being  my  last  will. 

'^  17.  I  give  and  bequeath  to  the  mulatress  Belanie,  wife  of 
Colas  Meillen,  a  sum  of  two  hundred  dollars,  such  being  my  will. 

'^18.  I  give  Ukewise  to  her  younger  sbter  PoUine,  a  sum  of  two 
hundred  doUars,  such  being  my  will. 

^M9.  I  give  and  be(]^ueath  to  mv  mulatto  slave  Domnic,  who  is 
a  blacksmith  and  rum-distiller,  hb  freedom,  which  he  shall  be  put  in 
possession  of  six  months  after  my  death,  for  Us  good  and  faithful 
services  to  m^. 

^^20.  I  nominate  for  my  testamentary  executors  the  following 
persons,  my  brother  Nicolas,  who  is  my  senior,  and  Jean  Francois, 
my  jimior,  the  former  being  a  merchant  in  New  Orleans,  and  the 
second  is  a  planter,  residing  at  Washita,  and  in  their  ^lefault,  Mr. 
Phillipon,  senior,  merchant  at  New  Orleans,  to  whom  I  give^  by 
the  present  olographic  testament,  full  power  and  authority  as  re- 
qdred  by  law  to  take  possession  of  all  my  property  present  mid  to 
come,  to  mventory,  sell,  and  cause  them  to  be  sold,  as  to  him  wiM 
seem  best  for  the  heirs  of  all  my  brothers  and  sisters,  present  and 
absent,  without  intervention  of  justice,  hereby  annuHing  and  de^ 
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dariDg  void  all  otbet  tastameots,  codicils,  and  donations,  morH$ 
catiM,  and  other  acts  of  last  will  which  I  may  have  made  previous 
to  and  to  the  prejudice  of  the  present,  which  Is  the  only  one  I 
adopt  as  being  my  last  will,  m  order  that  nrv'  heirs  ma^r  inherit  and 
enjoy  my  property  with  the  benediction  of  God  and  mme,  &e. 

<<  Done  and  passed  on  my  plantation,  at  Lafourche,  the  30tb  of 
November,  1813. 

(Signed,)  C.  F.  GIROD. 

J'h  Courbie,  toitness. 
Saint  Felix,  witness. 
"  Ne  varietur " 

^^  State  of  Louisiana,  Parish  op  Assumption  : 

^^  MondfM^  ths  Sth  of  Jfovtmhtr^  in  the  year  1813. 
"  At  the  request  of'^Mr.  Nicolas  Girod,  I,  F.  Corvaisier,  judge 
of  this  parish,  did  repair  to  the  plantation  of  the  late  C.  F.  Girod> 
where  a  bundle  written  over  having  been  presented  to  me  as  the 
testament  or  last  will  of  the  said  C.  F.  Girod,  signed  by  him  under 
date  of  the  thirtieth  of  November,  eighteen  hundred  and  twelve,  as 
also  an  open  codicil  signed  by  the  deceased,  in  the  presence  of 
Messrs.  rrevot,  St.  Felix,  and  Francois  Bernard  de  Deva,  I  pro- 
ceeded to  the  proof  of  said  testament  by  swearing  to  that  enact 
Messrs.  St.  Felix  and  J'h  Courrie,  witnesses  to  said  testanrant, 
m  the  presence  of  Mr.  Nicolas  Girod,  and  then  {M'oceeded  to  open 
the  same* 

(Signed,)  N.  GIROD, 

J.  L.  COURRIE, 
SAINT  FELIX  BECHE, 

Justice^ the  Peace. 
F.  CORREJOLLES,  wUnem. 
F-  CORVAISIER,  Jiulge. 

^^  And  by  the  opening  of  said  testament  we  saw  that  Messrs. 
N'as  Girod  and  F'ois  Girod,  brothers  of  the  deceased,  were  ap* 
pomted  testamentary  executors. 

(Signed,)  F.  CORVAISIER,  Jin^." 

There  were  four  mventories  made  of  the  property  of  the  de* 
ceased,  namely :  — 

November  12th,  1813.  In  the  parish  of  Assumption. 

February  3d,  1814.  In  the  parish  of  Assumption. 

February  18th,  1814.  In  the  parish  of  Assumption. 

February  26th,  1814.  In  the  city  of  New  Orleans. 

The  amount  of  all  these  inventories  was  $  124,594*45.  In 
the  fourth  inventory  was  included  the  half  of  a  house  and  lot  at  the 
corner  of  St.  Louis  and  Chartres  Streets,  in  the  cinr  of  New  Or 
leans,  whereas  the  complainants  alleged  that  the  whole  of  it  be* 
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longed  to  the  deceased,  and  ought  to  have  been  included  in  die 
inventoiy. 

The  bill  then  ctiarged,  that  the  executors  plotted  and  contrived 
to  obtain  possession,  for  their  own  use  and  benefit,  and  to  the  wrang 
and  injury  of  their  coheirs,  of  the  entire  succession  and  estate  of 
their  deceased  brother,  by  virtue  of  the  following  proceedings, 
which  were  chareed  widi  being  illegal  and  fraudulent,  namely :  — 

On  the  19th  of  January,  1814,  the  executors  presented  die  fol- 
lowing petition  :  —  ^ 

**  To  the  Honorable  Fran's  Corvaisier,  Judge  of  the  Court  of  Pro- 
bates of  the  Parish  of  Assumption,  Lafourche. 

^^  The  petition  of  Nicholas  and  Jean  Francois  Girod,  both  mer- 
chants, residing  in  the  State  of  Louisiana,  and  testamratary 
executors  of  the  late  Claude  Francois  Girod,  deceased,  m  the 
said  parish,  humbly  showeth  :  — 

^^  That  their  deceased  brother,  Claude  Francois  Girod,  by  his 
testament  dated  the  30th  of  November,  1812,  has  appointed  ibem 
bis  testamentaiy  executors  and  detainers  of  his  estate,  and,  as  such, 
given  to  them  full  power  and  authority  to  cause  an  inventory  of  aD 
his  proper^  to  be  made,  without  intervention  of  justice,  to  sell  or 
cause  to  be' sold  his  property,  in  whole  or  in  part,  as  to  them  will 
seem  best  for  their  own  interests,  and  for  those  of  the  absent  heirs 
named  in  said  testament. 

^^  Wherefore  petitioners  pray  the  honorable  court  to  order, 
that  the  sale  of  the  movables,  movable  effects,  and  of  the  mam 
plantation,  as  also  of  the  slaves  of  both  sexes  employed  thereon, 
and  other  lands  adjoming  thereto,  and  making  part  thereof  in  die 
lifetime  of  the  deceased,  be  made  at  public  auction,  for  cash,  as 
consbting  in  part  of  perishable  objects,  and  for.  the  purpose  of  pay- 
ing the  debts  of  the  succession,  after  the  usual  ddays,  advertise- 
ments, and  publications  required  by  law* 

"  The  19th  of  January,  1814. 

(Signed,)  N.  GIROD, 

TettametUary  Executor. 
JN.  FS.  GIROD, 

TeHamtfUary  ExteutorJ*^ 

On  the  16th  of  February,  1814,  the  following  bond  was  exe- 
cuted :  — 

^^  Whereas,  the  honorable  judge,  Francois  Corvaisier,  thinks  diat 
he  is  not  authorized  to  sell  the  several  properties  situated  in  die 
parish  of  Lafourche,  interior,  as  being  without  the  jurisdiction  of 
nis  said  parish  ;  and  whereas  we  are  desirous  to  remove  all  the 
liabilities  which  the  said  honorable  judge  might  subject  himself  to, 
by  selling  said  lands  in  the  same  manner,  and  at  the  same  time,  as 
those  situated  within  his  jurisdiction.     Now,  therefore,  as  testa- 
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iMDtary  exaeuton  of  the  late  C.  F.  Oirod,  we  do  bind  oursolyes, 
by  these  presents,  to  protect  and  wairant  said  honond)le  judge 
against  all  the  troid>les  and  difficulties  which  might  be  the  conse- 
quence of  his  thus  selling  the  lands  of  the  succession  situated  out 
of  this  parish. 

'*  In  faith  whereof,  we  have  signed  these  presents,  to  be  by  him 
used  as  of  right.  Parish  of  Assumption,  the  16tfa  of  February, 
1614. 

(Signed,)  JN.  FS.  GIROD- 

JN.  FS.  GIROD,  ExecfUor.'' 

On  the  18th  of  February,  1814,  a  sale  took  place,  as  evidenced 
by  the  following  paper  :  — 

^^  State  of  Louisiana,  Parish  of  Assumption,  the  ei^teenth  day  of 

February,  m  the  year  1814. 

^^  On  the  day  and  year  aforewritten,  upon  the  request  of  the 
testamentary  executors  of  the  late  C.  F.  Girod,  I,  Francois  Cor- 
▼aisier,  judge  of  the  said  parish,  did  repair  to  the  sugar-plantation 
of  the  fdeceased,  and  we  there  proceeded  to  the  sale  and  adjudica- 
tion (as  requested),  of  the  property,  both  movable  and  immovable, 
belonging  to  the  succession,  to  wit : —  " 

(Then  follows  an  enumeration  of  plantations,  tracts  of  land,  and 
personal  property.) 

^^  N.  B.  A  certain  lot  of  ground  situated  at  Donaldsonville, 
which,  tbrot^h  error,  was  mchided  in  the  original  inventory,  has 
not  been  sold,  because  it  does  not  belong  to  the  succession,  but  to 
one  F'se  Wiltz,  a  free  woman  of  color.  And  the  present  sale 
being  concluded  on  the  day  and  year  aforewritten,  we  nave  closed 
these  presents,  amounting  to  the  total  sum  of  ei^ty-four  thousand 
seven  hundred  and  fifty-five  dollars  and  forty  cents,  omissions  and 
errors  of  calculations  excepted*  And  the  witnesses,  the  last  ap- 
praisers, and  the  parties  interested,  have  signed,  before  the  judge 
of  the  aforesaid  parish  of  Assumption,  on  the  18th  of  February, 
1814. 

(Signed,)  JN.  FS.  GIROD,  TeHameniary  Executor^ 

for  self  J  and  by  proeuraHon  of  his  bro* 
thevy  ^a^s  Girod. 
ETIENNE   BOUDREAUY,  vntness. 
JACQUES  TERIOT,  do. 

L.  RICHE.  do. 

P.  L.  LAURET,  do. 

FS.  CORREJOLES,  do- 

Ordinary  mark  of  PIERRE  CANCIEL,  do. 

JUAN  VIVES,  do. 

J.  BERN'DO  DE  DEVA,        do. 
«  Before  me,  F.  CORVAISIER,  Judge.' 
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On  the  same  day,  namely,  the  18th  of  Februuy,  1814,  the  fot 
lowing  judicial  adjudication  of  the  property  was  made,  being  in  the 
nature  of  a  deed  :  — 

^^  State  of  Louisiana,  Parish  of  Assumption,  the  18th  of  Feb- 
ruary, 1814. 

^^  At  the  request  of  the  testamentary  executors  of  the  late  C.  F. 
Girod,  J.  F.  Corvaisier,  judge  of  the  aforesaid  parish  and  of  the 
Court  of  Probates,  did  repau*  to  the  sugar-plantation  of  said  de- 
ceased, where,  the  customary  formalities  being  complied  with,  and 
the  sale  having  been  announced  by  the  public  crier,  I  proceeded, 
as  requested,  to  sell  at  auction,  and  for  cash,  to  the  highest  and  last 
bidder,  on  account  of  said  succession,  or  those  interested  therein, 
all  the  lands,  slaves,  and  other  property  situated  in  tUs  parish  and 
county  of  Bayou  Lafourche,  to  wit :  —  Thirteen  tracts  of  land  or 
plantations,  cultivated  or  otherwise,  including  thereon  the  sugar- 

Elantadon  [and]  three  small  islands  lying  at  the  mouth  of  said 
ayou  ;  also  one  hundred  and  seventeen  slaves,  employed  on  said 
sugar-plantation,  said  slaves  being  of  different  ages  and  sfxes,  in 
good  health,  sick,  infirm,  crippled,  and  such  as  they  are  or  may  be, 
and  no  warranty  being  given  to  the  purchaser  against  the  redhib- 
itory vices  and  maladies  prescribed  by  law,  said  warranty  being  on 
the  contrary  absolutely  and  totally  refused ;  also  a  cotton-gin  ad- 
joining said  sugar-plantation  ;  also  a  distillery  in  operation,  with  its 
implements  and  appurtenances  ;  also  all  the  homed  cattle,  mules, 
horses,  carts,  and  wagons ;  also  all  the  implements  of  husbandry 
of  said  sugar-plantation  ;  as  also  all  the  furniture  [and]  old  silver 
plate  ;  also  tWenty-two  hundred  gallons  of  Tafr4,  in  ^e  distillery 
aforesaid  ;  also  fifty-five  thousand  pounds  of  brown  sugar  lying  on 
cisterns  ;  abo  sixty-three  bales  of  cotton  (nine  of  which  are  dam- 
aged), weighing  together  twenty-three  •  thousand  one  hundred  and 
thirty  pounds.  All  the  above  articles  were  sold  separately,  and 
cried  by  the  public  crier,  with  the  exception  of  the  sugar-plantation, 
which  was  sold,  with  the  furniture  thereof,  as  appears  by  the  judi- 
cial sale,  detailed  and  deposited  in  the  clerk's  ofiice  of  the  said 
parish  of  Assumption ;  and  the  whole,  amounting  together  to  the 
sum  of  eighty-four  thousand  seven  hundred  and  fifty-five  dollars  and 
forty  cents,  was  adjudicated  for  cash  to  Mr.  Charles  Saint  Felix, 
who  is  satbfied  therewith,  for  having  seen,  visited,  received,  and 
taken  possession  of  same.  And  the  aforesaid  Nas.  Girod  and 
Jn.  F.  Girod,  here  present,  declare,  by  the  present  act,  that  they 
have  received  from  tne  said  Charles  Saint  Felix  the  aforesaid  sum 
of  $  84,755*40,  for  which  acquittance  is  hereby  given,  and  that 
they  quitclaim  and  release  him,  and  his  heirs  and  assigns,  of  and 
from  all  claims  and  demands  whatsoever. 

^^  In  testimony  whereof,  the  aforesaid  parties  have  signed  the^ 
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piesent  judicial  sale,  the  day  and  year  fim  abore  written,  in  pres- 
ence of  the  undersigned  witnesses,  and  of  the  parish  judge. 
"  Signed,  per  procuration  of  Nas.  Girod,   Jw.  F.  GIROD. 

JN.  F.  GIROD. 
SAINT  FELIX. 
T.  COURRIE. 
^^  Witnesses,  —  F.  Corrkjollkbs. 
"  Before  me,  J.  C0RVAI8IER,  Jiidffe.^* 

On  the  23d  of  February,  1814,  by  a  simikr  deed  to  the  above, 
Saint  Felix  conveyed  the  whole  of  the  property  to  Nicholas  Oirod 
and  Jean  F.  Girod,  describing  it  m  the  language  above  quoted,  and 
for  the  same  consideration.  The  deed  concludes  in  the  foUowing 
language  :  — 

^^  All  which  articles,  the  said  Saint  Feli  does,  by  these  presents, 
retrocede  to  the  said  purchasers,  Nas.  Girod  and  Jean  Francis 
Girod,  for  theniselves,  their  heirs  and  assigns,  without  any  reserva* 
tion  or^  reclamation  whatever,  for  the  price  and  sum  of  eighty-four 
thousand  seven  hundred  and  fifty-five  dollars  and  forty  cents,  which 
the  said  vendor  acknowledges,  by  these  presents,  to  have  received,  in 
ready  money,  from  the  said  purchasers,  Nas.  Girod  and  Jean  Frs. 
Girod,  and  for  which  the  present  sale  will  operate  as  an  acquittal  and 
release  aeainst  aU  and  every  person  or  persons  whatever  ;  the  said 
Saint  Felix  herein  declaring,  that  he  is  not  bound  to  furnish  the  said 
purchasers  with  anv  other  titles  for  the  said  lands  and  slaves,  than 
those  which  have  been  given  and  delivered  to  him  at  the  judicial 
sale  aforesaid,  and  which  he  now  delivers  to  said  purchasers,  who 
acknowledge  to  have  received  them,  and  to  be  satisfied  therewith. 
Wherefore,  the  contracting  parties  agreeing  both  to  these  presents, 
have  set  their  names  to  the  same,  the  day  and  year  aforewritten, 
m  the  presence  of  the  undersigned  witnesses,  and  of  the  parish 
judge  aloresaid. 

(Signed,)  NAS.  GlROT>,  per  procuraHan. 

SAINT  FELIX^ 
JN.  F.  GIROD. 
JN.  F.  GIROD. 
"  Witness,  —  (Signed,)  J.  Courrib. 

Fb.  Correjollbs.'' 

On  the  4th  of  March,  1814,  the  following  petition  was  presentr 
ed,  and  order  given  for  the  sale  of  the  property  in  New  Orleans. 

**  To  the  Honorable  James  Pitot,  Judge  of  the  Court  of  Probates^ 
the  petition  of  Nicolas  and  Jean  Francois  Girod,  testamentary 
executors  of  the  late  Claude  Francois  Girod,  humbly  showeth  : 

^^  That,  in  cooformi^  with  the  order  rendered  by  this  honorable 
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eouit,  thej  hare  caused  an  inrentorj  to  be  made  by  the  regblflr 
of  said  court  of  all  the  property  left  by  the  deceased  m  thb  par* 
ish,  and  amounting,  according  to  the  appraisenMnit  made  thereof, 
to  the  sura  of  twenty  thousand  seven  nundred  dollars,  being  the 
amount  of  eight  lots,  and  a  piece  of  ground,  situated  in  thb  city,  at 
the  comer  of  St.  Louis  and  Chartres  Streets,  as  the  whole  appean 
from  said  inventory  deposited  in  the  clerk's  office  of  said  court. 
Petitioners  further  show,  that  the  succession  of  their  late  brodier 
Claude  Francois  Girod  is  indebted  in  a  sum  of  sixty  thousand  dol- 
lars, or  diereabouts,  bemg  the  amount  of  the  legicies  and  debts 
left  by  the  deceased,  which  it  is  necessary  to  pay  without  delay. 
Wherefore  petitioners  pray  this  honorable  court  to  order  that  the 
said  piece  of  ground  and  eight  lots  be  sold  for  cash,  as  also  the 
said  house,  wfaach,  belonging  in  common  to  the  succession  and  one 
of  the  'petitioners,  cannot  be  conveniently  divided  without  loss  or 
inconvenience  to  the  owners  ;  and  petitioners  further  pray  that  the 
present  petition  be  served  upon  the  attorney  appointed  to  represent 
the  absent  heirs,  so  that  tne  law  be  complied  with,  and  justice 
wiH  be  done. 

(Signed,)  N.  GIROD,  ^ayor." 

Copied  from  the  original  in  Englbh. 

Order. 

"Let  Mr.  C.  R.  Caune,  attorney  appointed  by  the  court  to 
represent  the  absent  heirs  of  said  Claude  r  rancois  Girod,  be  nod* 
fied  to  show  cause  why  the  prayer  of  this  petition  should  not  be 
granted. 

(Signed,)  JS.  PITOT. 

"  JVcw  Orkansy  March  3i,  1814." 

"  As  attorney  representing  the  absent  heirs  of  die  said  late 
Claude  Francois  Girod,  I  have  no  objecdcms  to  the  petitioners' 
demand. 

(Signed,)  R.  CAUNE,  AtUmuy  for  ahstnt  hum. 

''Mw  Orhansj  March  4thj  1814." 

Order. 

"  Let  the  sale  be  made  as  prayed  for. 

'^  JWt0  OrUaniy  March  5thy  1814. 

(Signed,)  JS.  PITOT,  Judge.'' 

On  the  9tb  of  April,  1814,  a  sale  was  made  of  the  property  b 
the  city  of  New  Orleans,  in  conformity  with  the  above  order, 
which  was  inventoried  on  the  26tb  of  February,  as  appeared  by 
the  foUowing  paper. 

"  And  on  this  ninth  day  of  the  month  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  lourteen,  and  of  die 
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independenee  of  the  Uaited  States  of  America  the  thirty-eighth, 
at  the  hour  of  ten,  A.  M.,  I,  Jean  Baptiste  Marc  Brierre,  deputy 
register  of  wills  for  the  city  and  parish  of  New  Orleans,  did  repair 
to  suburb  Saint  Mary,  for  the  purpose  of  selling  to  the  highest  and 
last  Udder  the  houses  and  lots  belonging  to  the  succession  of  the 
late  Claude  Francois  Girod,  and  there  being,  we  did  find  and 
meet  with  Mr.  Nicolas  Girod,  one  of  the  testamentary  executors 
of  the  deceased,  and  Charles  Robert  Caune,  attorney  at  law,  ap- 
pointed by  the  court  to  represent  the  absent  heirs.  Whereupon, 
ID  their  presence,  and  in  that  of  Prosper  Prieur  and  Sebastian 
Kondeau,  witnesses  hereto  required,  I  did  proclaim  the  said  sale 
in  a  loud  and  audible  voice,  and  on  the  foUowing  terms  and  condi^ 
tions,  to  wit :  — 

(The  paper  then  enumerated  the  lots  of  ground,  and  concluded 
as  follows.) 

'^  And  there  remaining  nothing  else  to  be  sold  belonging  to  said 
succession,  I,  deputy  register,  aforesaid,  closed  and  termini^ed 
the  present  process  verbal.  And  after  reading  thereof,  we  ascer* 
tained  the  amount  of  said  sale  to  be  twenty-seven  thousand  seven 
hundred  dollars,  which  sum  was  left  by  us  in  the  hands  of  the  said 
Nicolas  Girod,  testamentary  executor  aforesaid,  who  acknowledges 
the  same,  takes  charge  thereof,  and  has  signed  with  the  parties, 
the  witnesses,  and  me,  deputy  register,  the  day,  month,  and  year 
aforewritten. 

(Signed,)  BLONDEAU. 

PROSPER  PRIEUR. 

R.  CAUNE,  •fl/tomey. 

N.  GIROD,  Testamentary  Executor. 

BRIERRE,  Deputy  Register.'' 

On  the  28th  of  April,  1814,  Laignel  conveyed  to  Nicholas  Gi- 
rod, as  foUows. 

Sak  of  House  and  Lots  from  Simon  lAiignel  to  ^cholas  Girod. 

^^  Before  me,  Michel  de  Armas,  a  notary  public,  residing  in 
New  Orleans,  State  of  Louisiana,  United  States  of  America,  and 
in  the  presence  of  the  witnesses  hereinafter  named  and  undersign- 
ed, personally  appeared  Mr.  Simon  Laignel,  merchant,  residing  in 
suburb  St.  Mary,  who  has,  by  these  presents,  sold,  transferred, 
and  ccmveyed,  from  this  day  and  for  ever,  with  no  other  warranty 
than  that  of  his  own  acts  and  deeds,  unto  Mr.  Nicolas  Girod,  of 
this  city,  merchant,  here  present  and  accepting  purchaser  for  him- 
self, his  heirs  and  assigns. 

^^  1st.  Six  lots  of  ground,"  &c.,  &c.,  enumerating  the  lots, 
and  concluding  as  follows  :  —  ^'  To  have  and  to  hold  said  property 
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unto  the  said  purchaser,  who  may  use,  enjoy^  and  dispose  of  -tha 
same,  in  full  and  complete  ownership,  by  virtue  heieof.  The 
property  herein  sold  and  described  beloi^  to  the  voidor,  for  bav* 
m^  acquired  the  same  at  the  public  sale  which  the  said  NicoiaB 
Girod,  as  testamentary  executor  of  the  late  Claude  Frasfois  Gi- 
rod,  caused  to  be  made  on  the  9th  of  April,  instant,  by  the  regis* 
ter  of  wilk,  of  the  property  belonging  to  said  Claude  Francois 
Girod's  succession,  as  the  whole  appears  by  the  act  of  sale  con- 
firmatory of  the  adjudication  aforesaid,  passed  before  the  notaiy 
undersigned  on  the  25th  instant.  By  the  certificate  of  the  recorder 
of  mortgages  in  this  city,  bearing  even  data  herewith,  it  appean 
that  there  is  no  mortgage  in  the  name  of  the  vendor  on  the  prop 
erty  herein  bai^ained  and  sold. 

^^  The  present  sale  is  made  for  and  m  consideration  of  the  total 
3um  of  thirty-five  thousand  eight  hundred  dollars,  which  the  said 
vendor  acknowledges  to  have  received  cash,  before  the  signing 
hereof,  and  out  of  the  presence  of  the  notaiy  and  witnesses  under* 
^gned,  from  the  purchaser,  to  whom  he  ^nts  fiill  and  ample 
acquittance  and  reWse  of  the  same,  renouncing  the  benefit  of  the 
exception,  n^fi  numerata  peeimia,  and  the  two  years'  delay  which 
the  law  accords  to  enforce  said  exception.  Thus  it  was,  lie., 
promising,  obliging,  renouncing,  &c« 

^^  Done  and  passed  at  New  Orleans,  in  my  ofiice,  in  the  pres* 
ence  of  Messrs.  Michel  J.  B.  L.  Fouroesy  and  Charles  Robert 
Caune,  both  witnesses  hereto  required  and  domiciled  in  thb  ci^ 
on  the  twenty-eighth  of  April,  in  the  year  eighteen  hundred  and 
fourteen,  and  of  the  independence  of  America  the  thirty-eigbth ; 
and  the  said  appearers,  notary,  and  witnesses,  have  signed  diese 
presents,  after  reading  thereof. 

(Signed,)  N.  GIROD, 

SIMON  LAIGNEL, 

FOURCESY, 

R'.  CAUNE, 

MICH'L  DE  ARMAS,  JTot.  Pii6." 

« 

The  bill  of  the  complainants  in  the  court  below  also  chai^, 
diat  the  executors,  in  order  to  appropriate,  wickedly  and  fraudo- 
lently,  to  their  own  use  and  benefit,  the  funds  of  the  succesaiea, 
did,  in  their  account  of  the  23d  of  May,  1817,  place  tbemaebes 
as  creditors  of  said  succession  for  a  sum  of  nearly  forty-nine  tbon* 
sand  dollars,  to  wit,  said  Nicholas  Girod  for  forty  thousand  four 
hundred  and  eighteen  dollars  and  nine  cents,  and  said  Jean  Fran- 
cois Girod  for  eight  thousand  two  hundred  and  fifty-three  doBan 
end  twenty  cents,  although  no  sum  was  due  to  them. 

The  proceedings  upon  which  this  charge  was  founded  are  as 
follows :  — 
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*^  StATB  OP  LOUISIAKA  : 

'^Nicholas  Girod 

J.  p.  GiBOD,  Executor  of  C.  F.^No.  604. -Parish  court. 
Oirod,  and  R.  C.  Caune,  &c. 

"  Petitiony  filed  J^ovember  26th,  1814. 

*^  To  the  Honorable  James  Pitot,  Judge  of  the  Parish  Court  for 

the  Parish  and  City  of  New  Orleans. 

^^  The  petition  of  Nicolas  Girod,  of  the  said  city  and  parish, 
Bwrchant,  showeth,  that  Claude  Francis  Girod,  of  Lafourche,  was 
indebted  to  your  petitioner  in  a  large  sum  of  money,  previous 
to  his  decease ;  that  hereto  anfiexed  is  a  detailed  account  of 
die  money  doe  by  his  estate,  at  this  time,  to  your  petitioner ; 
which  account,  amounting  to  the  sum  of  forty  thousand  five  hun« 
dred  and  serenty-seren  dollars  and  twen^  cents,  principal  [and] 
interest,  the  executors  of  the  said  Claude  F.  Girod  has  refused  to 
pay,  though  thereto  frequently  required.  Wherefore  your  petition- 
er prays,  that  John  Francis  Girod,  now  residing  in  the  citv  of  New 
Orleans  aforesaid,  one  of  the  executors  of  the  said  Claude  F. 
Girod,  and  R.  C.  Caune,  the  attorney  appomted  to  represent  the 
interest  of  the  absent  heirs,  may  be  cited  to  appear  and  answer 
thb  petition. 

^^  And  your  petitioner  furth^  prays,  that  they  may  be  con- 
demned to  pay  your  petitioner  the  above  sum  of  $40,577*20,  with 
bterest  and  costs. 

<^And  your  petitioner  further  pays  all  such  other  relief  as 
the  case  may  require,  and  to  justice  and  equity  may  appertain. 

^'  Received  the  annexed  docimient.  New  Orleans,  September 
0th,  1816. 

(Signed,)  N.  GIROD. 

^^  A  copy  thereof  being  annexed  to  the  award  of  the  arbitrators 
in  the  premises. 

"  Citatum. 

**  Mr.  J.  F.  Girod,  Executor  of  C.  F.  Girod,  and  C.  R.  Caune  : 
^^  Tou  are  hereby  summoned  to  comply  with  the  prayer  of  the 
annexed  petition,  or  to  file  your  answer  thereto  in  writing  with  the 
clerk  of  the  parish  of  Orleans,  at  his  office  at  New  Orleans,  in  ten 
days  after  the  service  hereof ;  and  if  you  fail  herem,  judgment  will 
be  given  against  you  by  default. 

"  Witness  the  Honorable  James  Pitot,  judge  of  the  said  court, 
this  36th  day  of  November,  in  the  year  of  our  Lord  181  . 

(Signed,)  SAM.  P.  MOORE,  Deputy  Clerk. 

* 

«  Sherip8^  Return. 
*^  Served  a  copy  of  petition  and  citation  4C»n  each   [of]  the 
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defendants,  November  28th,   1814  ;    returned  Nov^odber  98di, 
1814. 

J.  H.  HOLLAND,  Deputy  Sheriff. 

<<  Msmr  of  J.  F.  Oirodj  filed  J^ovember  29th^  1814. 

^'  To  the  Honorable  James  Pitot,  Judge  of  the  Court  for  the  Par- 

ish  and  City  of  New  Orleans,  the  answer  of  Jean  F.  Girod, 

one  of  the  testamentary  executors  of  the  late  C.  F.  Girod, 

to  the  petitbn  of  Nicholas  Gurod,  humbly  sboweth  : 

^^  That  all  and  singular  the  items  in  the  accounts  presented  bj 

said  Nicholas  Girod,  in  his  said  petition,  must  be  proved,  to  justify 

his  claim  against  the  succession  of  C.  F.  Girod,  and  for  that  pur^ 

pose  this  respondent  prays  this  honorable  court  to  order  what  shall 

seem  the  best  for  the  conmion  interest  of  parties,  and  moreover  to 

be  hence  dismissed  with  costs.     And,  &c. 

(Signed,)  J.  F.  GIROD,  £«,,  Jr. 

^^  Gnawer  of  R.  Caune^  filed  Mvember  29/&,  1814. 

^<  To  the  Honorable  James  Pitot,  Judge  of  the  Parish  Court,  the 
answer  of  C.  R.  Caune,  m  his  capacity  of  attorney  repre- 
senting the  absent  heirs  of  the  late  C.  F.  Girod,  to  the  pe- 
tition presented  bv  Nicholas  Girod,  against  the  estate  of  the 
late  aforesaid  C.  F.  Girod  : 
^^  Your  respondent  denies  all  facts  mentioned  in  the  plaintiff's 
petition,  and  he  says  that  the  plaintiff  must  be  proven  nis  claim 
before  court,  and  prays  the  court  to  dismiss  him,  with  costs  of  the 
suit ;  m  duty  bound,  your  petitioner  shall  ever  pray. 

'       (Signed,)  R.  CAUNE,  JlUomey. 

"  Order  appointing  JlrbitratorSj  Parish  Court  for  the  Pariih  and 
City  ofJ^Tew  Orleans^  JVcwemier  27 thy  1814. 

"  Present :  the  Honorable  James  Pitot. 
"  Nicolas  Girod  v.  J.  F.  Girod,  Ex.  of  C.  F.  Girod,  and 

C.  R.  Caune,  attorney  for  the  absent  heirs. 

"  Upon  motion  of  Alfred  Hennen,  esquire,  of  counsel  for  the 
plaintiff,  it  is  ordered  that  F.  Percy  and  F.  M.  Rouzan  be  ap- 
|)ouited  arbitrators  m  this  case,  to  decide  on  the  claim  of  the  plain- 
tiff, and  in  case  of  their  not  agreeing,  that  the  court  appoint  a  third 
person  as  umpire.     I  do  hereby  certify  the  above. 

*'  In  testimony  whereof  I  have  hereunto  set  my  hand  and  aflixed 
the  seal  of  the  said  court  at  the  city  of  New  Orleans,  the  day  and 
year  first  above  written,  and  of  the  mdependence  of  the  United 
States  the  thirty-ninth. 

(Signed,)        SAM.  P.  MOOREy  Deputy  Clerk  (swearing). 

"  Personally  appeared  before  me,  one  of  the  justices  of  the 
peace  b  and  for  the  city  and  parish  of  New  Cleans,  Ferdinand 
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Percy  et  F.  M*  Rou»ui^  of  this  city,  who  were  didy  sworn  ac- 
cording to  law  as  arbitrators  as  above  named,  that  they  will  exam- 
be  the  accounts  between  the  parties  with  impartiality,  and  give  the 
report  according  to  law. 

(Signed,)  F.  MEFFER  ROUZAN. 

F.  PERCY,  Jun. 

"  Subscribed  and  sworn  to  before  me,  at  New  Orleans,  the  10th 
day  of  December,  1814. 

(Signed,)  J.  L.  LAPAN8E,  Justice  of  the  Peace, 

'*  The  undersigned  arbitrators,  appointed  by  a  decree  of  the 
honorable  the  court  of  the  city  of  New  Orleans,  under  date  of  the 
25th  of  November  last,  to  verify  find  examine  the  accounts  and 
demands  of  Nicolas  Girod,  a  merchant  residing  in  New  Orleans, 
against  the  succession  of  the  late  Claude  Francois  Girod,  hk 
brotha*,  who  was  a  resident  of  the  parish  of  Lafourche,  in  this 
State,  said  succession  being  represented  by  Jean  Fran9ois  Girod, 
one  of  the  testamentary  executors  thereof,  and  C.  R.  Caune,  at- 
torney for  the  absent  heirs,  and  to  make  a  report  thereon  to  said 
honorable  court,  do  declare,  under  the  sanctity  of  the  oath  they 
have  taken,  on  the  tenth  of  December  instant,  and  which  is  hereto 
annexed,  that  after  hearing  the  parties  interested  in  this  affair,  and 
the  witnesses  by  them  introduced,  after  being  sworn  by  John  L. 
Laparge,  a  justice  of  the  peace  in  this  city,  they  have  proceeded 
to  die  examination  and  verification  of  the  documents,  titles,  ac- 
counts, and  books  exhibited  to  them  by  the  parties  interested  in  the 
manner  following,  to  wit :  —  First,  they  have  examined  the  sworn 
account  produced  by  Nicolas  Girod,  on  the  25th  of  November  last, 
which  consists  of  thirteen  items,  which  the  arbitrators  have  verified 
in  the  manner  following. 

The  first  item^  amounting  in  capital  to  $  1,602  for  801 
hides,  which  the  said  Nicolas  had  left  in  the  stores 
of  Claude  Francois  Girod,  is  established  by  the 
declaration  of  Jean  Francois  Girod,  who  affirms 
positively  that  the  said  801  hides  had  been  left  in 
the  stores  of  said  Claude  Francois  Girod,  who  dis- 

Sosed  of  the  same  for  his  private  account ;  the  said 
ean  Franfois  Girod  declares  likewise,  that  two 
doUars  was  the  price  for  hides  in  1794,  and  that  he 
himself  had  purchased  some  at  that  price  for  his 

own  account $  1 ,602  00 

The  second  item,  amounting  in  capital  to  $  1,500,  is 
the  produce  of  an  account  which  Mr.  Pierre  Bou- 
signes,  then  clerk  of  the  house  of  Claude  F.  Gi- 
rod, had  collected  and  paid  in  the  hands  of  said 
Cbuide  F.  Girod,  as  making  part  of  the  funds 
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belODgmg  to  Nicohs  GHrod.  Mr.  Beuiigiies  de- 
clared under  oath,  tbat  he  doeft  not  remember  tbe 
Kectse  amount  of  that  sum,  but  that  k  must  have 
en  something  like  fifteen  hundred  dollart  ;  be  rec* 
oilects  that  that  account  was  paid  in  befcnre  the  fire 
of  1794,  and  that  several  cash  pajments  for  the 
private  account  of  C.  F.  Girod  were  made  out 
of  the  funds  belonging  to  said  Nicolas  Girod.      .  {(1|500  00 

The  third  item,  amounting  in  capital  to  $6,222*18,  pro- 
ceeds firom  the  following  remittances  and  effects,  to 
wit :  Jean  Francois  Girod  paid  in  specie  to  Claude 
Fran9ois  Girod,  Nicolas  GKrod's  interest,  say  two 
thirds  in  a  shipment  of  furs  made  in  March,  1795, 
on  board  the  brig  Jane,  bound  to  Philadelphia,  and 
amounting  to  $3,593*37,  as  appears  firom  a  copy- 
book or  regbter,  marked  A,  No.  40,  writt^i  by 
Guilhempan,  and  signed  by  the  said  Claude  Fran- 
cois Girod,  which  book  or  register  has  been  pro- 
duced by  the  said  Jean  Francois  Girod,  who  fur- 
ther declared,  that  the  said  Claude  Francois  Girod 
was  at  that  time  authorized  to  settle  the  accounts  of 
Nicolas  Girod  with  this  deponent,  and  that  the  said 
C.  F.  Girod  has  never  rendered  to  Nicolas  Girod 
an  account  of  this  transaction       .         .         .         •     2^395  63 

For  so  much  paid  by  Jean  Francis  Girod  to  said 
Claude  Francois  Girod,  for  Nicolas's  interest,  say 
two  thirds  in  another  shipment  of  furs  made  m 
April,  1795,  on  board  the  brig  L'Archedtmoi,  bound 
to  Philadelphia,  as  appears  from  the  aforementioned 
copy-book  or  register,  marked  A,  No.  40.      .         .         432  75 

For  the  amount  of  a  barrel  of  wine,  with  which  the  pri- 
vate account  of  said  C.  F.  Girod  was  debited  on 
the  17th  of  October,  1795,  but  never  since  credited 
with,  as  appears  from  tbe  aforementimied  copy4K>ok 
or  register, 50  00 

Amount  of  a  bill  of  exchange  drawn  by  Claude  Fra&- 
cob  Girod,  on  the  7tli  of  April,  1796,  payabfe  eight 
days  after  sight,  at  New  York,  to  his  brother,  Nico- 
las Girod,  for  $2,000,  which  he  had  received  from 
Jean  Francois  Girod,  for  $  2^000,  vhkh  he  had  re- 
ceived from  Jean  Franpoia  Oirod ;  said  bill  has 
never  been  accepted  or  paid,  as  appears  from  the 
bill  itself,  which  has  been  exhibited  to  us  fay  said 
Nicolas  Girod,    .......     ft,t)00  00 

For  the  half  of  the  amount  of  twenty-six  barrels  <if 
gunpowder,  shipped  in  the  month  of  ApriU  \79€yOtk 
board  the  ^ap  The  Two  Friends,  bou&d  to  New 
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York,  and  ooiungnBd  to  Tk  Tltfbaiie,  fagr  Jeaa 
Franjois.GMffod,  on  joint  mccount  with  Niooks  GirodL 
The  procoeiis  whereof,  amounting  to  $  1}193'75, 
as  appears  fron  the  cc^y^book  aferoBaid,  were  re* 
ceived,  as  dso  the  profits  of  said  Tli.  Thebane  b^ 
the  said  Chude  Francois  Oirod,  who  never  account- 
ed for  thera  to  the  parties  bterested.  This  being 
established  by  the  declaration  of  said  Jn.  F.  Gi- 

,    rod,  ........     $696  87 

Amount  of  anodry  merchandises  belonging  to  Nicolas 
Girod,  and  by  Jean  Francois  Girod  iotnisted  to 
Claude  Francois  Girod,  as  appears  from  the  copy** 
book  aforesaid,  which  was  exhibited  to  us  by  said 
Jean  Franeob  Girod,  who  declared  that  Clmide 
Francob  Oirod  had  never  aoeoimted  for  the  mer^ 
chanaise  to  said  Nicolas  Girod,    •         .         .         .        210  06 

Amount  of  simdry  dd>ts  which  Claude  Francois  Girod 
had  undertaken  to  collect  for  account  of  Nicolas 
Girod,  as  appears  from  the  statement  produced  by 
Jean  Franeois  Girod,  and  corroborated  ny  the  afore- 
said copy-book  or  renter  A,       •         •         •         •        476  87 

Amount  of  a  barrel  of  wine,  sold  to  Mr.  de  Vangine, 
by  the  said  Jn.  Francois  Girod,  which  was  paud  to 
said  Claude  Francois  Girod,  as  is  proven  by  a 
written  declaration  of  said  Jn.  F.  Girod  in  said  copy-' 
book  or  register, 60  00 

The  4th  item,  amounting  in  capital  to  $  186,  is  estab- 
Ushed  by  the  declaration  of  Jean  Francois  Girod, 
who  afiirms  that  it  is  within  his  knowledge  that  the 
articles  composing  said  item  were  delivered  to 
Claude  Francois  Girod,  who  shipped  them  for  Har 
vana  on  his  private  aeeotmt,  •         .         •         186  00 

The  5th  item,  amomiting  in  capital  to  $  651*50,  eon* 
sists  of  the  net  proooeda  of  the  sale  noade  by  Claude 
Frs.  Girod  of  2  bales  of  blue  drilling,  shipped  for 
New  York  in  1801,  on  board  of  the  sh^  South  Car* 
olina,  Stick,  master,  b^  Thibaut,  for  account  of 
Nicolas  Girod,  and  consigned  to  Cbude  F'ob  Gi^ 
rod,  as  appears  from  book  No.  1,  vAich  was  exhib- 
ited to  the  arbitrators,  who  aseertained  that  it  was  in 
the  handwriting  of  Guilhempan,  then  the  clerk  and 
agent  of  C.  F.  Girod, 651  50 

The  6th  item,  amounting  in  oapital  to  #229*06,  con- 
sists likewise  of  the  net  proceeds  of  the  sale  of  a 
cask  of  manna,  shipped  by  Nicolas  Girod  when  in 
New  York,  m  1797,  on  board  of  schooner  Despatch, 
Clark,  master,  to  the  consigMnent  of  said  Claude 
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Francois  Girod,  as  the  whole  was  made  to  appear 
by  copy-book  No.  1,  mentioned  in  the  fbregdi^  ar> 
tide, f  229  06 

The  7th  item,  amounting  in  capital  to  $079*12,  eon^ 
sists  of  a  lot  of  merchandise,  consigned  by  Jean 
Francois  Girod  to  Claude  Francis  Girod,  at  the 
time  of  said  J'n  F.  Girod's  departure  for  the  Unitp 
ed  States  in  1797,  which  said  merchandises  be- 
longed to  said  Nicolas  Girod,  and  were  sold  by  said 
Claude  Francois  Girod,  as  appears  from  a  waste  et 
copy-book,  in  the  handwriting  of  said  Guilhempaii, 
marked  B,  No.  42,  and  produced  by  said  Jean 
Francois  Gu'od,  .         .         .         .         .         .         379  12 

The  8tn  item,  amounting  in  capita]  to  $813*82,  con- 
sists of  the  proceeds  of  the  sale  made  by  Claude 
Frs.  of  divers  merchandises  belonging  to  Nicolas 
Girod,  which  the  latter  had  left  in  the  luEuids  of  Jean 
Francois  Girod,  who  delivered  them  in  kind  to 
Clauae  Francois  Girod  at  the  time  of  said  J.  F.  Gi- 
rod's departure  for  the  United  States,  in  1797  ;  said 
merchandises  are  enumerated  in  a  copy  or  waste- 
book  in  the  handwriung  of  the  late  Guilhempan, 
marked  B,  No.  41,  and  likewise  produced  by  the 
parties  mterested, 813  82 

The  9th  item,  amounting  m  capital  to  $  899,  consists 
of  the  net  proceeds  of  twelve  barrels  of  wine 
shipped  by  Nicolas  Girod  when  in  New  York,  1797, 
on  board  the  brig  Success,  Dinsmore,  master,  to  the 
consignment  of  Claude  Francois  Girod,  who  sold  the 
same,  as  was  shown  by  the  sales-book  No.  1,  afore- 
said,   899  00 

The  10th  item,  amounting  m  capital  to  $  489*63,  con- 
sists also  of  die  net  proceeds  of  sale  made  by  Claude 
F'ois  Girod,  of  498  sextains  of  cards  shipped  by 
N'as  Girod  when  in  New  York,  in  1797,  on  ooardof 
the  brig  Success,  Bathbone,  master,  to  the  consign- 
ment of  said  Claude  F'ois  Girod,  as  was  shown  by 
the  sales-book  No.  1,  aforesaid,    ....         489  63 

The  11th  item,  amountmg  in  capital  to  $  991*38,  cim-* 
sists  also  of  the  net  proceeds  of  the  sale  made  by 
C.  F.  Girod  of  762  sextains  of  cards,  shipped  in 
1795  by  Nicolas  Girod,  then  in  New  York,  for  his 
account  and  risks,  on  board  the  schooner  Active, 
Wilcox,  master,  and  consigned  to  said  Claude  Frs. 
Girod,  as  appears  from  the  sales-book  No.  1,  afore- 
said,          991  38 

The  12th  item,  amounting  in  capital  to  ihe  sum  of 
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$  13,901  ^4,  consistB  of  divefs  lots  of 
and  jewelor  beloi^g  to  N.  Oirod,  wfaioh  the  said 
Claude  Francois  Girod  sent  into  llie  provinces  of 
the  interior,  and  there  sold,  or  caused  to  be  sold. 
The  accounts  of  those  sales  were  never  settled  be* 
tween  Chmde  Francois  and  Nicolas  Girod,  which 
fact  is  attested  by  the  declaration  of  Jean  Francois 
Girod,  and  several  other  witnesses,  who  testify  that 
Claude  Frs.  Girod  has  constandy  avoided  to  render 
said  account.  The  several  articles  composing  the 
present  item  are  enumerated  and  detailed  in  the 
dbrementioned  sales^book  No.  1,  which  the  arUtra* 
tors  have  ascertained  to  be  in  the  handwriting  of 

Guilhempan, 1 13,901  94 

The  13th  item,  amoiontiBg  in  capital  to  $6,574*30, 
consists  of  the  balance  of  an  account  between  Nic<K 
las  and  Chnde  F.  Girod,. adjusted  on  Ist  August, 
1813,  by  Mr.  Phillippon,  jr.,  who  was  authorized 
for  that  purpose  by  the  said  Claude  F.  Girod. 
The  arbitrators,  after  examining  that  account  aad 
the  one  preceding  it,  are  satisfied  that  the  articles 
mentioned  b  said  accounts  are  foreign  to  the  affaurs 
which  existed  between  the  said  Niodas  and  Claude 
Frs.  Girod, 6,674  SO 


$  34,439  93 

Secondly.  The  arbitrators  have  examined  and  veri- 
fied the  account  of  tateresls  also  making  part  of  the 
claims  of  said  Nicolas  Girod,  as  folbws,  viz. :  — 

Interests  on  $  1,602,  amount  of  the  first  item  of  the 
account  produced  by  Nicolas  Girod,  from  Novem- 
ber, 1794,  to  the  date  hereof,  making,  in  all,  20 
years,  at  6  per  cent,  per  annum,  ....  $1,993  40 

bterests  on  $  1 ,500,  amount  of  the  2d  item,  from  the 
year  1794  to  the  date  hereof,  that  is,  20  years,  at  6 
per  cent,  per  annum, 1,800  00 

Ditto,  on  0  6,222*18,  amount  of  the  3d  item  ;  the  ar- 
bitralors  have  examined  the  eight  parts  whereof  this 
item  is  composed,  and  found  that  the  mterests  cal- 
culated on  each  part  amounted  to  $7,087*92, 
wherefore  they  have  been  of  opinion  to  leave  the 
item  as  it  was  presented, 6,667  61 

Ditto,  on  the  $  186,  amount  of  the  4th  item,  from 
January,  1797,  to  this  day,  making  17  years,  10 
months,  at  6  per  cent,  per  annum,  199  02 

Ditto,  on  $  651*60,  amount  of  the  5th  item.  The  ar* 
bitrators  have  reduced  the  amovnt  clanned,  to  wit, 
VOL.  IV.  66  RR  * 
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$664*02,  to  $504*91,  because  the  interests  ought 
to  have  been  calctdated  onl^  from  the  1st  of  Janu- 
ary, 1802,  when  the  2  bales  of  drilling  shipped  1^ 
Thibaut,  were  sold;  —  this  gives  12  years  and  11 
months,  at  6  per  cent,  per  annum,  .         .      ^  504  91 

Ditto,  on  $  229-06,  amount  of  the  6th  item.  The  ar- 
bitrators have  verified  the  calculation,  which  they 
have  found  correct, 233  58 

Ditto,  on  $379*12,  amount  of  the  7th  item.     The 

calculation  was  verified,  and  found  correct,    .         •         382  78 

Ditto,  on  $813*82,  amount  of  the  8th  item.     The 

calculation  was  verified,  and  found  correct,    .         .         817  90 

Ditto,  on  $  899,  amount  of  the  9th  item.  The  cal- 
culation was  examined,  and  found  correct,     .         .         876  52 

Ditto,  on  $489*63,  amount  of  the  10th  item  ;  after 

examination,  found  correct,  ....         477  75 

Interests  on  $991*38,  amount  of  the  11th  item  ;  ex- 
amined, and  found  correct,  ....         966  2,2 

Ditto,  on  $  13,901*94,  amount  of  the  12th  item  ;  ex- 
amined, and  found  ccM-rect,  ....   12,998  30 

Ditto,  on  $  6,574*30,  amount  of  the  13th  and  last  item 
of  the  account  presented  by  Nicolas  Girod.  The 
arbitrators,  after  examining  the  calculation,  found 
that  it  fell  short  of  what  it  ought  to  have  been,  but 
as  the  difl!erence  is  trifling,  and  in  favor  of  the  heirs, 
they  left  the  item  as  it  was  presented,   .         .         .        493  06 

Capital  and  interests  due,  after  examination,  .  $  62,769  98 
The  arbitrators  next  proceeded  to  verify  and  examine 
the  sums  with  which  the  said  Nicolas  Girod  has 
credited  the  account  he  has  produced,  which  sums 
amount,  in  capital  and  interests,  to  $22,351*89, 
and  were  found  correct, 22,351  89 

Balance  in  favor  of  Nicolas  Girod,  .         .  $40,418  09 

^^  So  that  the  balance  in  favor  of  Nicolas  Girod  is  reduced  to 
$40,418-09  instead  of  $40,579*20,  as  claimed  in  his  account, 
diis  difference  bebg  produced  by  the  reduction  made  on  the  inter- 
ests of  the  5th  item  of  said  account.  The  arbitrators,  after  Imv- 
ing  examined  and  heard  the  declarations  of  Messrs.  Pre.  Bousig- 
nes,  M.  Pacaud,  Joseph  Guillot,  and  Jean  Francois  Girod,  wit- 
nesses introduced  by  the  parties,  and  sworn  by  John  8.  Lapauze, 
a  justice  of  the  peace,  who  positively  assert  that  Claude  Francois 
Girod  has  always  refused  to  settle  his  accounts  with  his  brother, 
Nicolas  Girod,  and  after  a  scrupulous  examination  of  the  books, 
accounts,  titles,  and  other  documoits  which  were  produced  in  this 
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lir,  are  of  opiiaoa  that  the  sum  of  forty  tfaotMand  four  tmndred 
and  eighteen  aoUars  and  nine  centSy  claimed  bjr  said  Nicolas  Gi- 
rod, b  lawfiiMy  due  to  him.  In  faith  whereof,  we  hare  signed  the 
present  award,  that  it  may  have  its  legal  effect  given  to  iu 

*<  New  Orleans,  this  fouKeeoth  day  of  the  month  of  December, 
ekhteen  hundred  and  fourteen. 

(Signed,)  F.  MEFFRE  ROUZAN, 

E.  PERCY,  JuH'R." 

^^  On  this,  the  twelfth  day  of  the  month  of  December,  1814,  in 
the  thirty-ninth  year  of  the  independence  of  the  United  States  of 
America,  before  me,  one  of  the  justices  of  the  peace  for  the  city 
and  parish  of  New  Orleans,  personally  appeared,  as  requested  by 
the  parties,  Mr.  Joseph  Gudlot,  a  witness  in  the  case  of  Nicolas 
Girod  V.  Jean  Francois  Girod,  one  of  the  testamentary  executors 
of  the  late  Claude  Francois  Girod,  and  Charles  Robert  Caune, 
attorney  for  the  absent  heirs,  who,  being  duly  sworn  according  to 
law,  declared  and  said,  that  he  has  always  been  a  friend  of  the 
Girods,  and  that  some  time  in  the  month  of  July,  1813,  the  late 
Claude  Francois  Girod,  being  in  town,  came  to  deponent's  bouse, 
and  requestea  him  to  call  upon  him  in  hb  room,  saying  that  he  had 
something  to  confide  to  him  ;  and  that  havmg  repaired  thither, 
said  Claude  Francois  Girod  communicated  his  mtentions  of  pre- 
ventbg  all  difficulties  after  his  death,  saying  that  he  was  desirous 
to  settle  with  his  brother  Nicolas,  that  he  had  been  to  church, 
where  he  had  knelt  before  the  Holy  Virgin,  beseeching  her  to  as- 
sist him  in  terminating  his  affairs  with  his  said  brother  Nicolas  ; 
deponent,  knowing  nearly  all  their  affairs,  asked  him  m  what  man- 
ner he  intended  to  settle  them  ;  then  the  said  Claude  Francois 
Girod  told  him,  —  Here  are  my  propositions ;  I  will  sell  my  house 
in  St.  Louis  Street  for  cash  to  my  said  brother  Nicolas,  with  a 
view  to  settle  with  him,  reserving,  for  the  term  of  my  natural  life, 
the  use  of  one  of  the  back  rooms  of  said  house  ;  and  if  there  be 
any  balance  remaining  due  to  him,  he  will  grant  me  a  delay  to  pay 
the  same  ;  —  and  he  requested  deponent  to  submit  those  propositions 
to  Nicolas  Girod's  consideration,  which  deponent  did ;  but  the 
said  Nicolas  Gh*od  answered  him  surely.  No  ;  and  added,  that  he 
requested  deponent  not  to  interfere  in  diat  a£Eur,  saying  that  he 
himself  had  made  proposals  to  Claude  Franfois  Girod,  his 
brother. 

'^  Deponent  further  says,  that  he  knows  well  that  said  affairs  be- 
tween Nicolas  and  Claude  Francois  Girod  were  never  settled  ; 
imd  be  has  signed  widi  us. 

(Signed,)  JN.  FRS.  GIROD,  Tesi'y  Extcutin'. 

JOSH.  GUILLOT. 
N.  GIROD. 
R.  CAUNE,  48Ucmtyfor  ab$$iU  Aeart. 
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ei|btetf»  haklred  and  tlarly,  and  of  the  lodepciideDceof  die  Unh^d 
Sttites  of  America  the  fid^-feurth,  before  me,  Loids  T.  Caire) 
a  notary  public  m  and  for  the  paridi  and  citj  of  New  Orieans,  doly 
eonunissioned  Mid  sworn,  and  in  the  presence  of  the  witnesses 
hereinafter  named  and  undersigned,  personally  appeared  Mr.  Jean 
Franf  ob  Girod,  ^onior,  residing  at  Paris,  b  the  kingdom  of  France, 
and  now  in  this  ci^,  herein  acting  for  hiinself  and  in  his  own  rij^  of 
the  one  part,  and  Mr.  Nicolas  Girod,  Ins  brother,  residing  in  this  city^ 
and  herein  actii^  for  himself,  and  in  his  own  right,  of  the  other  part, 
who  declared  tfai^  they  own,  in  connnon,  for  a  moiety  each,  several 
landed  properties,  and,  among  others,  a  st^ar^pkntation,  situated 
on  Bayou  Lafourche,  parish  of  Assumption,  in  this  State,  which 
they  hare  for  several  years  cultivated  as  partners,  the  said  Nicolta 
Girod  having  the  exclusive  administration  of  the  same,  and  being 
dotbed  with  the  necessary  powers  to  that  effect ;  but  that  from  the 
date  hereof  the  partnership  between  them  is  amicably  disserved, 
by  consent  of  both  parties. 

^^  And  the  said  Jean  Francois  Girod  moreover  declared  that  be 
sellsi  abandons,  transfers,  and  sets  over,  without  any  other  warranty 
than  that  arising  of  his  personal  acts  and  deeds,  but  widi  substitu* 
tion  and  subrogation  to  all  the  warranties  which  have  been  given  to 
them  by  their  original  vendors,  unto  the  said  Nicolas  Gvrod,  bis 
brother,  here  present,  and  accepting  purchaser,  for  himself,  hb 
heirs  and  assigns  :  — 

^^1.  The  undivided  moiety  of  a  sugar-plantation,  seven  league^ 
diilant  from  the  River  Mississippi,  situate  on  Bayou  Lafourche,  ia 
the  parish  of  Assumption,  as  it  now  is,  or  may  be,  together  with  the 
undivided  moiety  of  the  improvements,  slaves,  animals,  aroeliora* 
tions,  implements  of  husbandry,  and  all  other  objects  or  things  what* 
ever  appertaining  thereto. 

^^  2.  The  undivided  moiety  of  all  the  lands  belonging  to  them  in 
common,  and  situated  on  Bayou  Lafourche. 

^'  3.  The  undivided  moiety  of  three  islands  lying  at  the  mouth  of 
said  Bayou,  and  known  as  Timballier,  Bross,  and  CaiUon  islands* 

^^  The  whole  of  which  had  been  acqunred,  on  joint  account,  by  the 
said  appearers,  by  purchase  from  the  lale  Joseph  St.  Felix,  as  ^ 
act  executed  before  F.  Courvaisier,  judge  of  the  aforesaid  parish 
o(  Assumption,  on  the  eighteenth  of''^  February,  eighteen  hundred 
and  fourteen,  the  said  St.  Felix  had  purchased  me  same  at  the 
judicial  sale  of  the  proper^  beloi^g  to  die  succession  of  the  late 
Claude  Francois  Girod,  who  in  his  lifetime  had  acquired  the  same 
by  purchase  from  divers  persons  ;  the  said  purchaser  acknowledging 
that  he  is  fuBy  satisfied  with  the  said  titles,  and  declaring  tbat  be  is 
well  acquainted  with  the  said  plantatbn,  lands,  animals,  slaves,  and 
improvements,  which  are  the  subject-matter  of  this  act,  and  requues 
nothing  further. 

'^  But  it  b  well  understood  and  agreed  iqpon,  by  and  between  the 


JANUAfiT  TEEM,  1846. 


Jfiokond  et  al.  ••  Girod  •(  at. 


partiei  hereto,  that  the  sug$r  and  molasses  now  on  said  phntatioa 
and  u  the  sugar-house  are  not  bcluded  m  this  sale,  and  that  the 
Mt  produce  thereof  diall  be  equally  divided  betvraen  the  partiss. 

'^  And  the  said  Jean  Franfois  Girod  moreover  declared,  that  he 
also  transfers  and  abandons,  unto  the  said  Nicdas  Girod,  his  hroth* 
er>  all  and  sii^ular  the  debts  due  to  said  pkntatioo,  as  also  aH 
•uch  sum  or  sums  as  now  are,  or  may  hereafter  be,  due  to  said  pert^ 
nexship  or  community,  under  what  title,  and  for  what  reason  or 
reasons  soever,  hereby  giving  unto  his  said  farolher  full  power  and 
aathority  to  sue  for  aind  enforce  the  payment  thereof,  but  vitboot 
recourse  against  the  transferer. 

^*  The  present  sale  and  transfer  of  debts  axe  made  and  accepted 
by  the  contracting  partis  for  and  in  consideratioh  of  the  price  and 
earn  of  seventeen  thoosand  dollars,  in  payment  whereof  the  said 
purchaser,  Nicolas  Girod,  has  presendy  sd»crtbed  to  the  order  of 
the  isaid  Jean  Franjois  Girod,  his  brother,  three  promissory  notes, 
each  lor  a  like  sum  of  twenty-three  thocsand  three  hundred  and 
lbiity*three  dolkrs  thirtyHhree  and  one-third  cents,  the  first  payable 
on  4he  first  of  March,  eighteen  hundred  and  dnrty-one,  the  second 
on  the  first  of  March,  eighteen  hundred  and  thirty-two,  and  the 
ikki  on  the  first  of  March,  ei^xteen  hundred  and  thirty-three,  with 
power  and  facul^,  however,  to  postpone  the  payment  of  said  notes, 
or  of  parts  thereof,  fiom  year  to  year,  by  paymg  to  the  said  Jean 
Francois  Girod,  or  to  the  holder  of  the  oetes  the  payment  wfaere«> 
of  sball  have  been  postponed,  a  yearly  interest,  at  the  rate  of  eicht 

Cr  centum  per  annum,  until  final  payment ;  which  said  not^,  a^pr 
ing  marked  ne  pwridvr  by  the  notary  undersipied,  to  identify 
them  herewith,  were  handed  over  to  tin  said  Girod,  who  acknowl- 
edges the  receipt  thereof,  and  gtves  Mi  and  ample  acquittance 
ibr  the  same. 

^^  By  means  of  the  foregoing,  but  pnmded  the  aforesaid  notes  be 
paid,  the  said  Jean  Franeois  Girod  transfers  jand  abandons  unto  the 
said  Nicolas  Girod  all  the  rights  of  ownership  whatever  which  he 
had,  has,  or  may  have,  in  and  to  the  plantation,  lands,  slaves,  ani- 
mals, implements  of  husbandry,  in  a  word,  in  and  to  all  the  prop- 
erty which  they  owned  in  common,  wishing  that  the  said  Nicolas 
Girod  be  seized  of  the  same,  and  may  enjoy,  use,  and  dispose 
Aereof,  as  of  things  to  him  well  and  hwfully  b^ongmg,  firom  this 
day  and  for  ever. 

^^  And  the  said  appearers  have  fiirtherraoee  declared,  that  by  act 
before  G.  R.  Strbger,  a  notary  in  this  city,  bearing  date  the 
fifteenth  of  May,  eighteen  hundred  and  twenty-nine,  Mr.  Nicolas 
Girod,  acting  for  himself,  and  in  the  name  and  with  the  consent  of 
Us  brother,  sold  to  Messrs.  Abner  Bobinsm  and  Benjamin  BaS- 
lard  a  tract  of  land  situated  in  the  parish  of  Assumption,  and  be- 
longing to  the  community  aforesaid,  for  the  price  of  fi£leen  thousand 
(bUars,  five  thoasand  whereof  were  paid  >cash,  and  converted  to 
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the  use  of  said  sugar-plantation  and  other  property  ;  that  the  ten 
thousand  dollars  pajrable  at  one,  two,  and  three  years  from  the  date 
of  the  act  aforesaid  belong  to  them  for  a  moiety  each,  but  that  the 
said  Jean  Francois  Girod  assigns  to  Nicolas  Girod  his  share  of 
five  thousand  dollars  in  said  debt,  on  condition  that  the  latter  shall 
credit  his  running  account  with  a  sum  of  twenty-five  hundred  dol- 
lars, as  for  money  had  and  received,  and  without  recourse  to  the 
assignor,  who  moreover  transfers  to  said  Nicolas  Girod,  without 
exception  or  reservation  any,  all  the  rights,  actions,  privileges,  and 
mortgages  accessory  to  the  aforesaid  debt  of  five  thousand  dollars, 
being  the  transferer's  share  in  the  price  of  the  sale  aforesaid. 

^^  And  the  notary  undersigned  having  made  known  to  the  parties 
hereto  article  3,328  of  the  new  civil  code  of  Louisiana,  which  reads 
as  follows  :  —  ^  Every  notary  who  shall  pass  an  act  of  sale,  mort- 
gage, or  donation,  of  an  immovable  or  slave,  shall  be  bound  to  ob- 
tain from  the  office  of  mortgages  of  the  place  where  the  immova- 
ble is  situated,  or  where  the  seller,  debtor,  or  donor  has  his 
domicile,  if  it  be  of  a  slave,  a  certificate  declaring  the  privileges  or 
mortgages,  which  mav  be  inscribed  on  the  object  of  the  contract, 
and  to  mention  them  m  his  act,  under  penalty  of  damages  towards 
the  party  who  may  suffer  by  his  neglect  in  that  respect,'  they,  the 
said  parties,  declared,  that,  as  tenants  in  common,  they  are  fully 
aware  of  the  state  of  things  in  relation  to  the  immovables  and  slaves, 
obiect  of  this  sale,  and  that  they  do  hereby,  jointly  and  separately, 
relieve  and  free  the  notary  undersigned  from  all  liability  on  that 
subject. 

^^  Done  and  passed  in  my  office,  at  New  Orleans,  the  day,  month, 
and  year  first  above  written,  in  the  presence  of  Messrs.  Charles 
Darcantel  and  Jose  Antonio  Bermudez,  witnesses  hereto  required, 
and  domiciled  in  this  city,  who  have  signed  with  the  said  appearers 
and  me,  notary,  after  reading  hereof. 

(Signed,)  JN.  FS.  GIROD. 

N.  GIROD. 

CHARLES  DARCANTEL. 

J.  ANTONIO  BERMUDEZ. 

LOUIS  T.  CAIRE,  Jfotary  Public.'' 

About  the  1st  of  September,  1840,  Nicholas  Girod  died,  in 
New  Orleans,  leaving  the  following  will :  — 

"  mU  of  McoUu  Girorf.  —  Filed  30th  January,  1841. 

"  JW  varietur.     New  Orleans,  30th  January,  1841. 

(Signed,)  J.  BERMUDEZ,  Judge. 

A  due  bill  to  the  Mayor  of  New  Orleans,  for  the 
sum  of  $  100,000-00,  to  be  employed  in  the 
construction  of  a  building  called  by  the  name  of 
^  N.  Girod,'  in  the  parish  of  Orleans,  to  receive 
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5. 


Do. 


and  come  to  the  refief  of  the  French  orphans  in- 
habiting the  State  of  Louisiana, 
A  due  bill  to  the  treasurer  of  the  Charity  Hospital, 
A  due  bill  to  the  president  of  the  Catholic  Asylum, 
No.  4.  A  due  bill  to  Mrs.  Bouyard,  bom  Foide* 

bard,  of  Bordeaux, 
Mr.   Vollier  Poidebard,   at 

Chambcrry,    . 
Mr.  Joseph  Girod, 
Mr.  G.  Montamat, 
Mr.  A.  Michoud, 
Mr.  F.  Grima,  . 
Mr.  Dejan,  senior, 
Mr.  D.  Prieor, 
Mr.  Chs.  Claibome, 
Mr.  M'ville  Marignjr, 
Mrs.  Widow  Sabatier, 
Mr.  A.  Foumier, 
Mr.  E.  Rivolet, 
Mr.  E.  Mazureau, 
Mr.  C.  Goriie,  . 


6. 

Do. 

7. 

Do. 

8. 

Do. 

9. 

Do. 

10. 

Do. 

11. 

Do. 

12. 

Do. 

13. 

Do. 

14. 

Do. 

15. 

Do. 

16. 

Do. 

17. 

Do. 

18. 

Do. 

$  100,000  00 

$80,000  00 

30,000  00 

100,000  00 

• 

30,000  00 
100,000  00 
50,000  00 
50,000  00 
30,000  00 
30,000  00 
40,000  00 
15,000  00 
15,000  00 
30,000  00 
20,000  00 
20,000  00 
20,000  00 
20,000  00 


$  710,000  00 

'^  I  certify  that  the  eighteen  due  bills,  aboye  meatioiied,  are,  and 
constitute,  my  sole  and  last  will. 

"  New  Orleans,  the  23d  of  December,  1837. 

(Signed,)  N.  GIROD." 

The  following  b  a  specimen  of  one  of  these  due  bills  :  — 

^^  Good  for  the  sum  of  fifty  thousand  dollars,  payable  to  Mr.  A* 
Michoud,  at  the  settlement  of  my  estate. 
"  $  50,000.    No.  8.  (Signed,)  N.  GIROD." 

All  these  legatees  were  made  defendants  to  the  bill. 

In  the  course  of  the  suit  an  injunction  was  issued  against  Antoine 
Michoud,  the  executor  of  Nicholas  Girod,  to  prevent  him  from 
making  any  pajrment  or  distribution  of  the  funds  receiyed  or  to  be 
received. 

The  defendants  all  answered  ;  the  principal  answer  being  that  of 
the  legatees.  They  denied  that  Claude  Francois  Girod  enumer- 
ated in  his  will  and  codicil  all  the  debts  due  by  him,  but  averred 
that  he  owed  other  and  much  larger  debts  ;  msisted  that  the  author- 
ization granted  to  the  executors  by  tlie  will,  for  the  sale  of  the 
property,  was  legal ;  that  no  law  of  Loubiana,  then  existing,  con- 
tained a  provision  by  which  a  judge  ex  officio  auctioneer  was 
rendered  mcorapetent,  any  more  than  any  other  auctioneer  in  the 
State,  to  sell  any  property  whatsoever,  situated  within  or  without 
the  limits  of  his  jurisdiction  ;  averred  that,  as  no  complaint  was 

VOL.  IV.  67  as 
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made  of  the  price  of  the  property  so  sold  by  the  judge,  the  cir- 
cumstance that  a  portion  of  the  property  was  beyond  his  jurisdic- 
tion was  of  no  consequence,  and  the  price  thereof  must  be  regarded 
as  fair,  and  the  sale  as  having  been  duly  made  ;  admitted  the  sales 
of  property  to  St.  Felix  and  Laignei,  but  denied  tbat  any  retro- 
cession of  the  property  to  the  executors  ever  took  place,  inasmuch 
as  no  retrocession  could  take  place  between  the  parties,  unless  the 
executors  had  been  previously  the  sole  and  exclusive  owners  of  the 
property  ;  denied  tlmt  any  fraud  or  breach  of  trust  was  committed 
by  the  executors. 

The  respondents,  in  their  answer,  also  admitted  that  the  exec- 
utors had  placed  themselves  as  creditors,  in  their  account  of  the 
succession,  but  averred  that  they  had  a  right  lawfidty  and  justty  to 
do  so  ;  that  Nicholas  Girod  was  creditor  by  virtue  of  a  final  judg- 
ment of  a  competent  tribunal,  namely,  the  Parish  Court  of  the  Parish 
and  City  of  New  Orleans,  rendered  on  the  6th  of  May,  1816  ;  they 
further  aver,  that  this  judgment  has,  for  upwards  of  twentjr-six 
years  past,  acquired  the  force  of  res  adjudicaiaj  and  cannot  be 
disturbed ;  that  the  account  presented  by  the  executors  was  duly 
homologated  by  the  Court  of  Probates,  and  that  judgment  of  ho- 
mologation has  also  acquired  the  force  of  res  adjudicata.  The 
respondents  also  deny  that  the  executors,  m  placing  themselves  as 
creditors  of  the  succession  in  their  account,  and  in  ratifying  that 
account  under  the  power  of  attorney  intrusted  to  them  by  their 
coheirs,  abused  the  trust  and  betrayed  the  interest  confided  to 
them  for  their  own  advantage,  and  to  the  wrong  and  injury  of  their 
constituents. 

The  respondents  further  denied,  that  Nicholas  Girod,  b^  means 
of  false  and  fraudulent  representations,  or  concealment,  had  induced 
the  complainants  to  sign  acquittances;  averred  that  they  were  signed 
freely,  after  being  well  informed  of  all  the  circumstances  ;  that 
Hyppolite  Pargoud,  the  son  of  Madame  Pargoud,  had  been  in  New 
Orleans,  &c.,  &c. 

The  respondents  inserted  in  their  answer  a  number  of  family 
letters,  from  which  they  mferred  that  Nicholas  Girod  was  a  chari- 
table man,  and  had  constantly  been  the  supporter  of  bb  distant 
relations,  and  concluded  by  pleading  prescription. 

To  these  answers  there  was  a  general  replication. 

In  the  progress  of  the  suit  the  following  admissions  were  fiJied  by 
the  respective  parties  :  — 

Admissions  of  Plaintiffs. 

"  Pargoud  v.  Michoud. 

^M.  Jean  Francois  Girod,  seni(»r,  died,  leaving  a  will  in  favor  <^ 
Jean  Francois  Girod,  junior,  of  Paris,  and  the  share  of  the  com- 
plainants, M'mes  Pargoud  and  Adam,  in  the  estate  of  Claude  Fran- 
cois Girod  remained  as  it  previously  was,  to  wit,  one  eighth. 
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^^  2.  The  complainants  will  contest  no  pcntions  of  tbe  tccomit 
rendered  by  the  testamentary  executois  of  C.  F.  Girod  to  the  Coiart 
of  Probates  in  18 1 7,  excqit  the  individiBiI  claims  of  the  said  two 
executors,  and  the  judgmoits  obtained  on  them. 

^^  3.  The  heirs  of  Claude  Fran^cns  Girod,  with  the  exceptioB  of 
Nicolas  Girod  and  Jean  Francois  Girod,  junior,  resided  in  Europe* 

'^  4.  All  the  legatees  of  Claude  Francois  Girod  resided  in  Europe^ 
except  the  Parish  Church  of  Assumpticm,  Franeoise  Wilts,  Fran- 
coise,  the  daughter  of  Rosette  Celan,  the  wife  of  Mellion,  and 
Pauline  and  Dominick,  who  resided  in  Louisiana. 

^^  5.  The  lots  of  which  Nicolas  Girod  has  made  a  donation  to 
die  Poydras  Asylum  were  worth,  at  the  time  of  said  donation, 
$  35,000,  or  thereabouts. 

'^6.  Nicolas  Girod  always  raided  in  Louisiana,  and  never  went 
to  Europe  after  his  settlement  in  this  city  undor  the  Spamsh  govern* 
ment. 

^^  7.  All  the  letters  mentioned  in  the  printed  answer,  from  pp.  27 
to  38  inclusive,  are  admitted  to  be  genume,  and  the  translations  of 
parts  thereof,  in  said  answer,  are  admitted  to  be  correct ;  but  the 
complainants  will  require  complete  translations  of  them  to  be  pre* 
pared,  and  they  reserve  the  right  of  objecting  to  their  admissibility 
on  other  grounds,  if  any  they  nave. 

"  8.  Hyppolite  Pargoud  was  brought  to  Loui^ana  by  his  uncle, 
Jean  Francois  Girod,  junior,  and  has  resided  with  him  in  Ouachilt 
up  to  theyear  1821,  when  said  uncle  went  to  Park. 

<^  9.  Tlie  residence  of  M'me  Adam,  of  M'me  Quetahd,  and  of 
Jacqueline  Poidebard,  the  wife  of  Joseph  Rivolet,  was  at  Thones, 
in  Savoy. 

"  10.  The  age  of  Jean  Francois  Girod,  junior,  now  residing  at 
Paris,  is  seventy-two.  He  is  tmmarried.  Has  no  other  heirs  ^t 
law  except  the  complainants,  and  some  relatives  of  the  same  degree, 
or  their  legal  representatives.  He  is  on  good  terms  with  the  com- 
plamants,  and  he  and  Hyppolite  Pargoud,  the  attorney  in  fact  of  the 
complainants,  are  intimate  friends,  and  Antoine  Michoud  is  his  at* 
torney  in  fact. 

^M 1 .  The  two  acquittances  of  M'mes  Pargoud  and  Adam,  m^* 
tioned  in  the  answer,  and  since  deposited  in  court,  are  admitted  to 
be  genuine,  and  the  said  complainants  were,  in  executing  them, 
authorized  and  assisted  by  their  husbands. 

^^  12.  Hippolyte  Pargoud  is  a  man  of  good  business  habits,  atten* 
tive  and  intelligent.  He  visited  bis  family  in  1827  and  1835,  but 
at  each  visit  stayed  but  a  very  short  time  with  them.  In  1837,  he 
obtained  a  power  of  attorney  from  his  mother,  authorizing  him  to 
claim  and  recover  her  share  in  the  estate  of  Claude  Francois  Girod. 
It  was  shown  to  Antoine  Michoud,  to  be  by  him  attested  or  legal- 
ized, as  Sardinian  consul,  but  it  was  not  made  use  of.  Hyppolite 
Pargoud  demanded  and  obtained  another,  which  was  executed  be- 
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fore  a  notary  public  on  the  Idth  of  May,  1840.  From  the  time  he 
received  die  first  power,  be  made  no  secret  of  bis  intention  of 
bringing  a  suit  agamst  bis  uncle  Nicolas,  and  after  receiving  the 
second  power,  when  making  the  inventory  at  Lafourche,  where  he 
was  present,  he  said,  that  if  there  had  been  a  will  or  testament 
made  by  his  said  uncle,  he  would  have  sued  his  succession  in  the 
name  of  his  mother. 

^^  13.  The  letters  which  have  been  heretofore  deposited  by  the 
defendants  in  the  hands  of  the  clerk  of  the  court  are  genuine,  and 
all  signed  by  the  parties  in  whose  names  they  are  written.  But  the 
complainants  reserve  all  other  objections  to  their  admissibility,  and 
if  they  are  admitted  in  evidence,  they  must  be  translated. 

"  14.  The  will  of  Nicolas  Girod  was  not  known  when  the  said 
inventory  was  made  at  Lafourche  ;  it  was  discovered  to  exist  some 
time  thereafter. 

"16.  By  the  laws  of  the  Duchy  of  Savoy,  H^ppolite  Pargoud 
is  a  forced  heir  of  his  mother,  Peronne  Bernardme  Pargoud,  one 
of  the  complainants. 

"  16.  Nicolas  Girod  was  the  eldest  of  the  family.     He  was 
years  old  when  he  died. 

"17.  In  November,  1833,  Nicolas  Girod  made  a  present  to 
Philippine  Poidebard,  his  niece  (widow  Nicoud),  of  the  sum  of 
3,240  francs,  equal  to  $  648  ;  and  in  March,  1834,  he  made  her 
another  present  of  22,000  francs,  equal  to  $  4,400,  both  which 
presents  she  received. 

(Signed,)  J.  P.  BENJAMIN,  for  complainants. 

And  on  the  29th  of  April,  1844,  the  following  admissions  of 
defendants  were  filed. 


» 


Mmisrions  of  Defendants. 

"Pargoud  v.  Michoud. 

"  1.  Denise  Philippine  Poidebard,  the  widow  of  Pierre  Nicoud, 
died  in  August,  1841,  leaving  three  legitimate  children,  viz.  Be- 
noite  Colline  Nicoud,  Maurice  Emilie  Nicoud,  and  Jeannie  Be- 
noite  Nicoud,  the  last  of  whom  is  a  minor ;  Jean  Berger  is  her 
tutor.  All  these  parties,  as  well  as  Louis  Joseph  Poidebard, 
never  were  in  the  United  States. 

"  2.  The  allegations  in  the  answer  of  Jean  Firman  Pepin,  as 
svndic  of  Jean  Francois  Girod,  jr.,  concerning  the  transmbsion  of 
the  latter's  interest  in  the  subject-matter  of  this  suit,  ai*e  correct, 
viz.:  that  Pierre  Nicolas  Girod  died  at  New  Orleans,  on  the  1st 
of  September,  1841,  leaving  a  testament,  by  act,  before  Joseph 
Cuvillier,  notary  public,  of  the  6th  of  Februaiy,  1841,  by  which 
he  bequeathed  all  his  property  to  the  said  Jean  Francois  Girod,  jr., 
his  brother  ;  the  said  Jean  Francois  Girod,  jr.,  made  a  cession  of 
propertv  in  the  District  Court  oi  the  First  Judicial  District,  on  the 
25th  01  January,  1842  ;  that  thereby  the  interest  of  both  Pierre 
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Nicolas  and  Jean  Pranfois  Oirod,  jr.,  is  vested  in  ibe  crecKtors  of 
the  said  Jean  Francois  Girod,  jr.,  and  that  said  Jean  Firman  Pe^ 
pin  is  the  syndic  oi  the  said  creditors* 

^^  3.  All  the  property  described  in  the  mventory  of  the  estate  of 
Nicolas  Girod,  as  being  situated  in  the  second  municipality,  is  de- 
rived from  the  estate  of  Claude  Francois  Girod.  Nicolas  Girod 
never  improved  this  property,  but  leased  it  to  John  F.  Miller,  by 
two  acts  passed  before  L.  T.  Caire,  notary  public,  on  the  9th  of 
May,  1829,  and  the  30th  of  April,  1831  ;  each  of  these  leases  b 
for  the  space  of  twenty  years,  and  for  an  annual  rent  of  $  3,000. 

^^  4.  The  age  of  Jean  Baptiste  Dejan,  ain^,  is  sixty-seven  years, 
and  that  of  Claude  Gurlie,  seventy-two  years.  The  former  is  a  na- 
tive of  New  Orleans,  the  latter  has  resided  m  New  Orleans  forty- 
eight  years,  and  was  intimate  with  Nicolas  Girod  as  early  as  1814. 

^'  5.  Nicolas  Girod  never  cultivated  or  occupied  any  of  the  lands 
mentioned  m  the  bill  as  situated  on  Bayou  Lafourche,  except  the 
plantation,  but  made  levees  on  those  lands. 

^'  6.  The  Bouvard  family  resided,  in  1813,  and  has  ever  since 
been  residing,  at  or  near  Bordeaux,  in  France. 

*'7.  The  age  of  Etienne  Rivolet,  one  of  the  legatees  of  N.  Gi» 
rod,  is  forty  years.  He  is  not  related  to  the  Girod  family,  except 
bv  his  brother,  who  married  Jaqueline  Poidebard,  one  of  the 
nieces  of  Claude  Francois  Girod,  the  testator,  and  who  is  there- 
fore his  sister-in-law. 

(Signed,)  MAZURE AU,  for  defendants.'' 

And  on  the  29th  of  April,  the  following  was  offered  in  evidence 
and  filed. 

"  United  States  Circuit  Court. 


"  Widow  Pargoud  and  others  ) 

V.  >  In  Chancery. 

Antoine  Michoud  and  others.  ) 

^*  MmUsione  and  Jlgreemente  beitoeen  the  Pariiee. 

^^  1 .  Admitted  that  one  Joseph  Gaubuan,  and  one  Corrino, 
witnesses  on  the  part  of  the  defendants,  would,  on  being  examined 
upon  their  oaths,  declare,  that  it  was  to  the  perfect  previous  knowi* 
edge,  and  with  the  consent  and  authorization  of  Jean  Francois  Gi- 
rod, jr.,  one  of  the  testamentary  executors  of  Claude  Francois 
Girod,  that  Simon  Laignel  did  bid  and  become  the  purchaser,  at  the 

Eublic  sale  made  by  the  register  of  wills,  in  the  city  of  New  Or- 
gans, of  the  faubourg  and  city  property  belonging  to  said  Claude 
Francois  Girod,  after  his  death  ;  and  further,  that  it  was  also  to  the 

Sdrfect  knowledge,  and  with  the  consent  and  authorization,  of  said 
ean  Francois  Girod,  that  afterwards  the  said  Simon  Laignel  sold 
the  same  property  to  Nicolas  Girod,  the  co-testamentary  executes 
of  said  Jean  Francois. 

88* 
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^^  2.  All  objections  are  waived,  which  might  have  been  made  In 
consequence  of  the  answers  of  tti^  defendants,  to  whom  interrog- 
atories have  been  administered  and  propounded,  being  sworn  to 
before  Justice  Jackson  ;  and  it  is  agreed  that  the  said  answers,  so 
sworn  to,  shall  have  the  same  force  and  effect  as  if  they  had  been 
sworn  to  before  the  proper  officer. 

(Signed,)  L.  JANIN. 

''JVeir  OrUanSj  29thJfyril,  1844." 

On  the  29th  of  July,  1844,  the  court  made  a  decree,  of  which 
the  following  is  a  copy. 

^^  This  cause  came  on  to  be  heard  this  term,  and  was  argued 
by  counsel  ;  and  thereupon,  upon  consideration  thereof,  it  is  or- 
dered, adjudged,  and  decreed  as  follows : —  That  the  plaintiffs  are 
the  residuary  legatees  of  Claude  Francis  Girod,  deceased,  in  the 
following  proportion,  viz.  Peronne  Bemardine  Girod,  the  widow 
of  Jean  rierre  Hector  Pargoud,  for  one  eighth  ;  Rosalie  Girod, 
the  widow  of  Louis  Adam,  for  one  eighth  ;  Franjoise  Peronne 
Quitand,  the  wife  of  J.  A.  Allard,  for  one  forty-eighth  ;  Marie 
Philippine  Rose  Quitand,  for  one  forty-eighth  ;  Marie  Bernard 
Quitand,  for  one  forty-ei^th  ;  Louis  Joseph  Poidebard,  for  one 
fcMTty-eighth ;  Benoite  Colline  Nicoud,  for  two  two-hundred-and- 
eighty-eighths  ;  Maurice  Emilie  Nicoud,  and  Jenny  Benoite  I^- 
coud,  represented  by  Jean  Berger,  their  tutor,  each  for  two  two- 
hundred-and->eighty-eighths  ;  Jean  Francois  Girod,  the  nephew,  in 
Us  own  right,  and  as  testamentary  heir  of  Pierre  Nicolas  Girod, 
his  brother,  and  repesented  by  Jean  Firman  Pepin,  the  syndic  of 
his  creditors,  for  one  twentieth ;  and  Francoise  Clementine  Girod, 
wife  of  Pierre  Francois  Pemond,  for  one  fortieth. 

^^  That  the  adjuaication  of  landed  property,  with  the  slaves 
thereto  attached,  situated  on  Bayou  Lafourche,  made  on  the  18th 
of  February,  1814,  to  Charles  St.  Felix  ;  the  retrocession  of  said 
property  by  said  Charles  St.  Felix  to  Nicolas  and  Jean  Franjois 
Girod,  on  the  23d  of  Februanr,  1814  ;  the  adjudication  of  the 
property  situated  in  the  parish  of  Orleans,  made  to  Simon  Laignel 
on  the  9th  of  April,  1814,  and  the  notarial  seal  made  to  the  same 
on  the  26th  of  April,  1814,  in  pursuance  of  said  adjudication  ; 
and  the  conveyance  of  said  property  to  Nicolas  Girod,  of  the  28  th  of 
April,  1814,  be  set  aside  and  annulled,  saving,  however,  the  just 
rights  of  third  persons,  to  whom  two  tracts  of  land  on  Bayou  La- 
fourche, two  slaves,  and  a  piece  of  ground  in  the  city  of  New  Or- 
leans were  conveyed  by  the  said  Nicolas  Girod  in  bis  lifetime,  as 
appears  from  the  admissions  in  the  pleadings. 

"  That  the  dative  testamentary  executors  of  the  late  Nicolas 
Girod  do  execute  to  the  plaintiffs,  or  to  their  legal  representatives, 
good  and  valid  notarial  conveyances  and  assignments  of  such  undi- 
vided portions  of  the  aforesaid  property  as  correspond  to  the  pro* 
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portions  in  which  they  are  residuanr  legatees  of  the  lata  Claude 
Francois  Girod,  as  herein  beforie  declared  ;  which  conveyances  and 
assignments  are  to  be  settled  by  Duncan  N.  Hennen,  as  master  in 
chancery  of  this  court,  in  the  event  of  a  difference  between  the  par^ 
ties  in  relation  thereto. 

^'  And  for  greater  certainty,  it  is  hereby  declared,  that  the  prop- 
erty, of  which  undivided  portions  are  to  be  conveyed  and  assigned 
to  the  plaintiffs  as  aforesaid,  is  all  the  property  and  slaves  which 
were  inventoried  in  the  parishes  of  Ascension,  Assumption,  and 
Lafourche  Interior,  after  the  death  of  said  Nicolas  Girod,  as  be- 
longing to  his  estate  ;  and  all  the  property  which  was  inventoried, 
after  the  death  of  said  Nicolas  Girod,  as  situated  in  the  Municipal- 
ity No.  2  of  the  city  of  New  Orleans,  including  the  property  which 
is  an  alluvion,  and  accessory  to  the  property  derived  from  the  es- 
tates of  Claude  Francois  Girod,  was  abmdoned  to  Nicolas  Girod 
by  the  heirs  of  Bertrand  Gravier,  by  an  act  of  compromise  exe- 
cnted  on  the  29th  day  of  March,  1823,  and  also  the  house  and  lot 
situated  at  the  corner  of  St.  Louis  and  Chartres  Streets,  in  Munici- 
pality No.  1  of  the  city  of  New  Orleans. 

^^  That  the  account  filed  by  Nicolas  Girod  and  Jean  Francois 
Girod,  in  the  Court  of  Probates  of  the  Parish  of  Orleans,  in  May, 
1817,  be  opened  and  set  aside;  that  the  sum  of  $  40,418*09,  claim- 
ed by  Nitolas  Girod  in  said  account,  and  the  sum  of  $  8,253*20, 
claimed  by  Jean  Francois  Girod  for  himself  in  said  account,  be 
disallowed  and  rejectea  ;  that  the  two  judgments  which  were  ob- 
tained in  the  Parish  Court  of  the  Parish  of  Orleans,  in  the  year 
1815,  for  the  aforesaid  two  sums  of  $  40,418*09,  and  $  8,253*20, 
be  declared  satisfied,  and  that  no  allowance  be  made  to  the  defend- 
ants on  account  of  said  judgments. 

^*'  That  the  two  acquittances  and  releases  given,  in  1817,  by  the 
plaintiffs,  Madame  Adam  and  Madame  Pargoud,  to  Jean  Francois 
Girod,  be  set  aside,  and  be  allowed  no  other  force  or  effect  tnan 
as  acknowledgments  of  the  receipt  by  Madame  Pargoud  for 
5,242*75  francs,  and  by  Madame  Adam  for  the  sum  of  10,242 
francs  75c.,  making  respectively  the  sum  of  $975*15  and 
$  1,905*15  in  the  currency  of  the  United  States,  as  stated  in  said 
receipt. 

'^  And  it  is  ordered,  that  a  reference  be  made  to  the  said  master 
in  chancery,  to  take  an  account  of  what  is  due  firom  the  estate  of 
Nicolas  Gu*od  to  the  plaintiffs  on  account  of  the  property  be- 
longing to  the  estate  of  Claude  Francois  Girod  and  alienated  bv  said 
Nicolas  Girod,  for  rents  and  profits,  and  for  interest ;  and  oi  what 
may  be  due  by  the  complainants  to  the  estate  of  Nicolas  Girod, 
for  payments  made  hj  the  said  Nicolas  on  account  of  the  debts 
of  the  said  Claude  Francois  Girod,  and  of  the  legacies  made  by 
him,  and  of  permanent  improvements  ;  and  in  taking  said  account, 
said  ipaster  shall  charge  the  said  estate  with  the  value  of  the  crop 
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alleged  to  have  been  on  hand  when  the  property  in  Lafourche  was 
adjudicated  to  Charles  St.  Felix,  with  interest  thereon  ;  with  the 
amounts  which,  by  the  aforesaid  account  of  1817,  the  said  exeeii- 
tors  acknowledged  to  hare  received,  or  for  which  they  consented 
to  become  responsible,  from  the  time  the  same  were  received;  with 
the  price  at  which  the  two  tracts  of  land  on  Bayou  Lafourche  and 
the  two  slaves  were  sold,  and  which  are  mentioned  in  the  pleadings 
as  having  heretofore  been  sold,  with  interest  thereon,  from  the 
time  when,  according  to  the  bill  of  sale,  said  price  was  payable ; 
with  the  sum  of  thirty-five  thousand  dollars,  this  being  the  admitted 
value  of  the  price  of  the  ground  donated  by  Nicolas  Girod  to  the 
Female  Orphan  Asylum,  with  interest  thereon  from  the  time  said 
donation  was  made  ;  with  the  rents  and  profits  of  the  plantation  and 
slaves,  the  house  at  the  comer  of  Chartres  and  St.  Louis  Streets, 
and  the  property  in  Faubourg  St.  Mary,  now  called  the  Second 
Municipality,  from  the  adjudication  of  1814,  and  at  the  rate  which 
might  reasonably,  and  with  a  proper  administration,  have  been  ob- 
tained for  the  same,  it  being  understood  that  from  the  years  1829 
and  1830,  when  the  property  in  Faubourg  St.  Mary,  or  Second 
Municipality,  still  undisposed  of,  Was  leased  to  John  F.  Mill^,  the 
rents  and  profits  thereon  are  to  be  charged  at  the  rate  at  which  the 
rent  was  stipulated  in  the  lease  to  said  Miller. 

^^  And  the  said  master  shall  credit  the  estate  of  Nicolas  Girod  in 
said  account  with  the  amount  with  which  said  executors  credited 
themselves  in  their  account  of  1817,  with  interest  thereon,  except 
their  aforesaid  two  personal  claims  of  $  40,418*09,  and  $  8,253*20; 
with  any  payments  that  have  been  made  on  account  of  legacies  left 
by  the  said  Claude  Francois  Girod,  with  interest  thereon  ;  and 
also  with  one  half  of  the  rents  and  profits  of  the  plantation  and 
slaves  of  Bayou  Lafourche,  up  to  the  time  when  Jean  Francois 
Girod  sold  his  interest  in  the  same  to  Nicolas  Girod,  the  plaindffi 
having  in  their  bill  consented  to  abandon  the  half  of  diese  rents  and 
profits  supposed  to  have  been  received  by  the  said  Jean  Francois 
Uirod  ;  and  also  with  the  actual  cost  in  money  to  Nicolas  Girod, 
but  without  interest,  of  the  permanent  improvements  made  by  said 
Nicolas  Girod,  and  still  in  existence,  on  the  lot  at  the  comer  of  8t. 
Louis  and  Chartres  Streets,  and  on  the  lands  on  Bayou  Lafourche, 
deducting  therefrom  the  value  of  the  labor  of  the  slaves  of  the 
said  plantation,  and  of  the  materials  procured  from  the  same,  and 
making,  also,  proper  deductions  for  the  diminution  in  value  of  said 
improvements  by  wear  and  tear  ;  and  all  the  interest  to  be  charged 
in  said  account  shall  be  so  charged  at  the  rate  of  five  per  cent. 

^'  And  the  said  master  shall  compute  what  amount  of  the  balance 
so  to  be  found  against  the  estate  of  Nicolas  Girod  shall  be  paid  to 
each  of  the  plaintiffs,  according  to  their  declared  proporuonate  in- 
terest in  the  estate  of  Claude  Francois  Girod,  and  said  balance 
shall  be  paid  to  them,  with  interest,  from  the  date  up  to  which  die 


JANUARY  TERM,  1846.  891 

Michoud  et  al.  o.    Girod  et  al. 

master ^s  report  may  present  a  calculation  of  interest,  unless,  on  ap* 
plication  of  the  parties,  the  court  shall  otherwise  direct  ;  and  said 
payment  shall  be  made  by  the  dative  testamentary  executors  of 
Nicolas  Girod,  out  of  the  funds  of  said  estate,  in  preference  to  any 
legacies.  And  for  the  better  discovery  of  matters  aforesaid,  the 
parties  are  to  produce  before  the  said  master,  upon  oath,  all  books, 
papers,  and  writings,  in  their  custody  or  power,  relating  thereto,  as 
the  said  master  shall  direct.  And  the  said  master  shall,  when 
necessary,  examine  said  parties  upon  written  interrogatories. 

'^  And  it  is  further  ordered,  that  the  said  dative  testamentary  ex- 
ecutors pay  out  of  the  funds  of  said  estate  the  costs  of  this  suit 
which  have  hitherto  accrued.  And  it  is  further  ordered,  that  either 
party,  if  so  advised,  be  at  liberty  to  apply  to  the  court  for  a  par- 
tition in  kind,  or  by  sale  of  the  above-mentioned  real  estate  of 
Nicolas  Girod.  And  all  further  directions  are  reserved  until  the 
master  shall  bring  in  his  report. 

"Decree  signed,  July  30th,  1844. 

(Signed,)  THEO.  H.  McCALEB,     [seal.] 

United  States  Judge,^^ 

From  this  decree,  the  defendants  appealed  to  this  court. 

The  cause  was  argued  by  Mr,  Eustis^  for  the  appellants,  and 
Mr.  Jantn,  for  the  appellees. 

The  following  is  a  synopsis  of  the  argument  of  Mr.  EustUj  for 
the  appellants. 

The  facts  necessary  to  an  understanding  of  this  case  are  few  and 
not  complicated  ;  most  of  them  are  admitted  in  the  answer,  and 
others  are  established  by  documentary  evidence. 

The  action  is  founded  on  an  alleged  purchase  of  the  effects  of 
the  succession  of  Claude  Girod  by  his  executors. 

Claude  Girod  died  in  1813,  leaving  a  will  made  in  1812. 

The  sales  complained  of  took  place  in  1814. 

The  commencement  of  the  adverse  possession,  and  the  uninter- 
rupted, exclusive,  and  notorious  enjoyment  of  the  revenues  of  the 
estates  being  fixed  by  the  complainants'  own  bill,  we  proceed  at 
once  to  the  matters  of  defence  which  those  facts  present,  and 
which  are  set  forth  formally  in  the  answer. 

1 .  The  first  ground  of  defence  is  the  entire  want  of  eqiuty  in 
the  complainants'  case,  arising  from  the  silence,  acquiescence,  and 
laches  of  the  complainants  since  1814. 

The  principles  on  which  courts  of  equity  refuse  their  assistance 
to  parties'  under  circumstances  like  the  present  are  familiar  to  the 
court.  The  most  recent  cases  are  the  lollowing  :  —  McKnight  v, 
Taylor,  1  Howard,  168  ;  Bowman  v,  Walthen,  1  Howard,  193  ; 
Smith  V.  Clay,  3  Brown's  Ch.  R.  640,  n.  ;  Steams  v.  Page,  1  Sto- 
ry, 215  ;  Giles  v.  Baremore,  5  Johns.  Ch.  R.  550  ;  Piatt  v,  Vat- 
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tier,  9  Peters's  R.  417  ;  Story's  Equity,  §§  1519,  1520,  et  nq.  ; 
Fonblanque's  Equity  (last  edition),  notes  to  Book  I,  c.  4,  §  27. 

2.  The  allegations  and  evidence  adduced  by  the  complainants 
are  not  reasonably  definite  as  to  the  time,  occasion,  and  circum- 
Btances  of  the  alleged  concealment,  misrepresentation,  and  frauds; 
nor  is  any  account  given  of  the  time  of  the  discovery.  Of  the  fact 
of  the  adverse  possession,  it  is  not  even  alleged  in  terms  that  the 
plaintifTs  were  igndrant ;  llie  allegation  of  ignorance  of  the  real  sit- 
uation, &c.,  is  not  sufficient  for  a  court  of  equity  to  base  its  action 
upon.     Steams  v.  Page,  1  Story's  R.  215. 

The  allegations  of  ignorance,  concealment,  &c.,  are  expressly 
denied  and  put  at  issue  by  defendants. 

By  the  testimony  of  J.  F.  Girod,  J.  M.  Girod,  Michoud,  and 
Rivolet,  receipts,  &c.,  the  fact  of  knowledge  is  put  beyond  a  rea- 
sonable doubt. 

3.  The  allegations  of  the  complainants  in  their  amended  bill 
afford  strong  evidence  that  the  relief  sought  by  them  will  not  be  a 
matter  of  equity,  but  a  speculation  upon  events. 

The  will  of  the  testator,  Nicholas  Girod,  and  the  large  amount 
of  legacies,  was  the  cause  of  the  suit,  not  die  injustice  and  wrongs 
of  1814. 

The  release  of  the  co-executor,  J.  F.  Girod,  and  their  conduct 
towards  him,  point  to  the  same  conclusion.  He  is  rich  and  alive. 
The  chances  of  inheritance  offer  a  greater  benefit  than  the  result 
of  litieation.  They  acquiesce,  discharge  him,  and  await  his  boun- 
ty. N.  Girod  is  dead,  and  all  their  vials  of  wrath  are  opened 
upon  his  grave. 

4.  The  defendants  rely  upon  prescription  as  a  defence. 

There  is  a  marked  difference  between  prescriptions  and  statutes 
of  limitation.  The  former  create  rights  ;  the  latter  merely  reach 
remedies,  and  in  a  very  qualified  and  artificial  manner. 

Prescription  is  a  manner  of  acquiring  property  and  of  discharg- 
ing debts  by  the  effect  of  time.  It  is  a  title  as  much  so  as  that  of 
inheritance  or  sale  is.  All  are  on  the  same  footing,  and  a  court 
can  no  more  interfere  with  rights  under  the  one  than  under  the 
others.     Louisiana  Code,  3421  ;  Code  of  1809,  p.  482,  art.  32. 

By  the  civil  law,  prescription  is  a  mode  of  extinguishing  obliga- 
tions, and  is  classed  with  payment,  novation,  &c.  The  obligation 
itself  is  extinguished  in  joro  conscientim^  as  well  as  in  foro  Ugis^ 
Louisiana  Code,  art.  2126  ;  Code  of  1809,  p.  286,  art.  134 ; 
Troplong  on  Prescription,  c.  1,§§  2,  31  ;  Code  Napoleon,  1234, 
2219  ;  Institutes  of  the  Civil  Law  of  Spain,  p.  103,  lib.  2,  tit.  2, 
p.  108. 

Under  the  civil  law,  from  motives  of  public  policy,  great  weight 
in  matters  of  property  is  given  to  possession.  The  oldest  legal 
maxims  of  which  we  have  record  establish  the  principles,  which 
modern  nations,  so  far  from  deviating  from,  have  rather  restricted. 
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The  policy  baa  stood  the  test  of  experience  and  of  time.  Pos** 
session  is  at  once  the  object,  the  attribute^  and  the  proof  of  prop* 
er^  ;  hence  it  forms  the  basis  of  a  title,  that  of  prescription. 

Nicholas  Girod  purchased  and  possessed  the  estates  mentioned 
in  the  bill  since  1814. 

He  acquired  to  them  a  complete  title,  by  prescription,  under  the 
laws  of  Louisiana.  His  acts  of  conveyance  were  public  and  aik 
dientic,  and  duly  recorded  in  the  proper  offices.  There  are  sev* 
eral  articles  of  Uie  Code  providing  prescriptions,  which  cover  this 
case.  Article  2218,  and  204,  p.  302,  of  the  Code  of  1809, 
provide,  that  in  all  cases  in  which  the  action  of  nullity  or  of  re«^ 
scission  of  an  agreement  is  not  limited  to  a  shorter  period  by  a 
particular  law,  ^at  action  may  be  brought  within  ten  years.  In 
cases  of  error  or  deception,  the  time  of  the  prescription  dates  iron 
the  day  on  which  either  was  discovered.  In  this  case,  there  was 
no  secrecy  or  concealment,  and  there  could  be  no  discovery,  in  re* 
lation  to  the  fact  of  tbe  sales  to  N.  Girod.  The  property  was  not 
kept  concealed  under  the  name  of  a  third  person,  but  in  his  own, 
and  placed  on  tbe  public  records  as  belonging  to  him.  The  ad* 
verse  possession  alone  was  full  notice  to  the  complainants.  It  was 
sufficient  to  put  them  on  the  inquiry,  and  they  baa  all  the  means  of 
information  to  lead  them  to  a  knowledge  of  the  fitets,  and  in  law 
are  deemed  conscmant  of  them.  Sugden  on  Vendors,  542 ;  1 
Atkyns,  489  ;  1  Johns.  Ch.  R.  267  ;  2  Binney,  466  ;  15  Johns. 
R.  555;  Willison  ».  Watkins,  3  Peters,  52;  10  Peters,  222,  223; 
1  Howard,  196  ;  see  also  the  opinion  of  Pothier  on  prescription, 
as  affecting  absentees.  Treatise  on  Obligations,  No.  649 ;  iosti« 
lutes  of  the  Civil  Law  of  Spain,  lib.  2,  ta.  2,  p.  108. 

Tbe  only  fraud  in  relation  to  the  sales  wUcn  can  be  pretended 
is,  that  the  executors  purchased  at  the  public  sales.  This  fact,  if 
it  was  so,  is  as  apparent  when  the  titles  were  put  in  their  names  as 
it  is  now. 

But,  if  the  only  fraud  m  the  sales  arises  from  the  incapacity  of 
the  party  to  purchase,  the  prescription  of  the  article  3507  appEes 
with  great  force.  That  provides  that  the  action  of  nullity,  or  re* 
scission  of  contracts,  testaments,  or  other  acts  for  the  rescissions 
of  partitions,  &c.,  is  prescribed  by  five  years  agamst  persons  living 
in  the  State,  and  ten  years  against  absentees. 

Is  not  the  agreement  between  J.  F.  Girod  and  Me.  Pargoud,  of 
November  10,  1817,  a  contract,  —  an  act  i  Is  it  not,  under  tho 
decisions  of  our  courts,  a  partition  ?  It  is  stated  m  the  instrument, 
that  it  is  for  her  share  in  tne  succession  reduced  into  movable  et* 
fects,  mobilise  J  turned  into  money.  ^^  Whatever  may  be  the  form 
of  the  act,  it  is  well  settled  that  every  first  settlement  between  heirs 
or  partners,  by  which  a  state  of  indi vision  is  terminated,  is  in  sub* 
stance  a  partition,"  say  the  Supreme  Court.  And  an  action  to  set 
aside,  on  the  ground  of  lesion  and  fraud,  an  agreement  by  which 
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six  slaves  were  given  in  eonsideration  of  a  reUnquishment  on  tbe 
part  of  an  heir  of  all  her  right  and  interest  in  the  succession  of  her 
mother,  in  favor  of  her  father-in-law,  was  held  to  be  barred  by  the 
prescription  of  five  years  vnd^  this  article  3507.  See  3  Robin- 
son's R.  317  ;  14  Louisiana  R.  22 ;  15  ibid.  517;  16  ibid.  252  ; 
Tippet  and  husband  v.  Jett.  Here  the  court  hold  that  even  Iraud 
is  prescribed  against  under  this  article,  without  any  reference  as 
to  the  time  of  the  discoverv  of  it. 

The  prescription  of  actions  for  lesion,  in  contracts  generally,  is 
onlv  four  years.  Code,  1870.  There  is  another  prescription 
which  protects  the  defendants,  —  that  of  twenty  years  under  a  just 
title  ;  that  is,  a  title  by  which  property  can  be  transferred.  Loa« 
isiana  Code,  3442  ;  Code  of  1809,  p.  488,  arts.  60-72. 

After  the  10th  of  November,  1817,  the  date  of  the  receipt  of  the 
funds  of  the  succession,  in  which  it  is  stated  that  the  property  is 
mobilise^  —  converted  into  money, —  there  was  nothing  to  impugn 
the  justice  of  the  title  to  the  property  sold,  which  could  not  be  af- 
fected by  any  misappropriation  of  the  purchase  money.  Tins 
would  constitute  a  claim,  and  give  rise  to  a  personal  action,  which 
would  not  affect  the  title  to  the  property,  wnich  must  rest  on  the 
state  of  things  in  1814.  The  heirs  in  Europe  must  be  considered 
as  being  satb&ed  with  the  price  the  property  sold  for,  and  consti- 
tuted themselves  creditors  for  their  respective  shares.  The  com- 
pkint  that  they  have  been  wronged  out  of  the  proceeds  pre- 
supposes that  the  sales  were  made  ;  and  though  n  may  or  not  be 
true  that  they  have  been  hardlv  dealt  with,  as  the  complainants  al- 
>  lege,  it  by  no  means  follows  that  the  f»t)perty  was,  in  1814,  sold 
or  purchased  in  bad  faith.  In  matters  of  prescription  by  posses- 
sion, good  faith  is  presumed  ;  bad  faith,  in  a  possession,  must  be 
proved.  Art.  3447.  On  the  form  of  the  title,  see  TouUier,  8 
vol.,  No.  508,  509,  art.  3,453,  et  seq, ;  Merlin,  Questions  de 
Droit,  verbo  Mintur.    f 

There  is  a  statute  on  this  subject  which  clearly  points  out  tbe 
policy  of  the  law,  which  is  decidedly  against  stale  claims,  and  re- 
duces the  prescription  in  previous  sales  to  administrate^^,  execu- 
tors, &c.  to  two  years  from  its  passage,  and  recognizes  their  ri^t 
to  purchase  in  all  cases  in  which  tliey  have  an  interest  in  the  prop- 
erty sold,  as  heirs,  legatees,  or  partners.  This  law  is  very  im- 
portant in  the  consideration  of  this  case.  Laws  of  Louisiana  of 
1840,  p.  123,  No.  112,  passed  on  the  28th  of  March,  1840. 

5.  The  answer  contains  an  aipiment  on  the  facts.  The  letters 
c^ered  by  defoidants  are  found  at  pp.  200-215  ;  the  answers  un- 
der oath  from  pp.  91  - 101.  The  most  important  deposition,  that 
of  the  co-executor,  J.  F.  Girod,  taken  m  Paris,  at  p.  139,  It 
was  offered  in  evidence  by  the  complainants. 

The  complamants  call  upon  the  defendants  to  explain  all  tbe 
affidrs  of  this  succession,  which  was  opened  m  1813.     The  de- 
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fendants  are  all  strangers  to  them.  They  are  the  dative  executon, 
appobted  by  the  Court  of  Probates,  and  not  by  the  will  of  the  tes- 
tator and  legatees.     Vide  the  will. 

Why  did  they  not  caU  upon  him  who  alone  could  give  them  in- 
formation, —  upon  N.  Girod,  in  his  lifetime  ? 

But  they  called  upon  J.  F.  Girod,  the  co-executor  of  Claude 
Girod,  and  the  alleged  confederate  in  these  marvelloiK  frauds. 
Let  his  deposition  speak.  Does  he  say  the  sales  were  fraudulent, 
or  that  his  coheirs  were  wronged  ?  It  is  decisive  of  the  case. 
One  sentence  alone  closes  it :  — 

'^  Then  HSIT)  it  was  that  N.  Girod,  who  had  settled  the  es- 
tate, handed  me  a  copy  of  the  account  rendered  to  the  Court  of 
Probates,  and  a  copy  of  C.  F.  Girod's  testamei^,  and  it  was  on 
the  faith  of  these  documents,  presented  to  the  heirs  in  Europe, 
that  I  paid  to  each  of  them  and  to  the  l^atees  what  accrued  to 
them." 

J.  F.  Girod  was  sent  to  Europe  by  his  brother  to  pay  the  heirs 
who  resided  in  Savoy.  The  act  in  the  bill  of  complaint,  signed 
by  Me.  Pargood,  was  made  at  Annecy,  m  Savoy.  He  met  bis 
brother,  the  priest,  in  Paris.  He  refused  to  examine  the  accounts 
in  Paris.  Vide  his  letter.  The  account  on  which  the  heirs  were 
paid  by  J.  F.  Girod  is  found  at  length  at  pp.  125  -  128  ;  the  will 
of  Claude  Girod,  pp.  163,  164.  in  the  account  are  stated  the 
amounts  due  N.  Gurod  and  J.  F.  Girod,  namely,  of  $40,413*09, 
and  of  $  8,253*20.  These  items  are  chareed  as  paid,  and  the 
succession  is  credited  with  the  proceeds  of  the  prop^ty  sold. 
The  account  is  a  settlement  of  the  affairs  of  the  succession,  w 
which  the  payment  was  made  in  Savoy,  in  1817. 

A  strict  examination  of  the  evidence  must  result  in  the  convic- 
tion of  an  entire  want  of  evidence  to  ei^blish  any  thing  like  fraud 
on  the  part  of  N.  Girod. 

There  are  some  matters  of  law  which  it  may  be  well  to  consider 
under  this  head. 

a.  By  the  will  the  executors  were  empowered  to  sell,  without 
the  intervention  of  justice,  as  to  them  should  seem  best  for  the  in- 
terest of  the  absent. 

b.  The  executors  were  bound  to  cause  the  property  to  be  sold. 
Code  of  1809,  p.  246,  arts.  173,  174  ;  p.  174,  art.  128. 

c.  The  heirs  present  had  a  right  to  insist  on  a  sale  for  ca^. 
Ibid.,  p.  174,  art.  129. 

d.  The  law  requires  the  estate  to  be  setded  within  the  year, 
where  it  can  be  done.  The  possession  of  the  executcM*  does  not 
continue  after  a  year  and  a  day.  Ibid.,  p.  244,  arts.  166,  169,  173, 
et  al.  ;  4  Martin's  R.  340,  609  ;  Norwood's  case,  10  ibid.  723. 

e.  After  a  considerable  lapse  of  time,  the  presumption  omnia 
rite  acta  esse  applies ;  besides,  by  the  law  of  1834  (p.  123  of 
pamphlet  acts),  all  informalities  growing  out  of  a  public  sale  by  a 
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paririi  jadge,  or  ocber  public  officer,  are  prescribed  by  the  lapse 
of  five  years.     2  Robinson,  377  ;  16  Louisiana  Rep.  554. 

/.  But  the  executcMTs  did  not  sell ;  the  judge  scrid  at  public  auc- 
tion, and  in  the  most  public,  fair,  and  ionnal  manner. 

Code  of  1809,  pp.  174,  127-  129.  The  judee  sells,  not  die 
executor  or  curator.  The  sale  was  complete  wimout  any  act  of 
the  executors.     3  Martin,  592. 

g.  No  decree  of  the  court  was  necessary  to  authorize  the  sale. 
If  there  was,  one  must  be  presumed  after  this  lapse  of  time  ;  for 
the  judge  himself  sold.  But  none  was  necessary.  Connneiitary 
of  Gregorio  Lopez  on  Law,  62,  tit.  18,  part.  3,  which  treats  of 
sales  made  by  executors,  and  only  requires  them  to  be  made  at 
auction. 

6.  The  decisi(ms  of  the  Supreme  Court  went  far  beyond  the 
hw  in  establishing  incapacities  to  purchase  at  judicial  saks  mtder 
the  old  laws ;  the  legistatiye  interpretation  of  1840,  before  eked, 
puts  this  (act  beyond  question.  In  interpreting  the  Spanish  laws, 
the  decisions  of  the  Supreme  Court  of  Louisiana  are  very  unsafe 
guides,  as  every  one  knows  who  has  scrutinized  them. 

It  is  a  great  mistake  to  suppose  that  purchases  made  by  an  ex- 
ecutor, at  a  public  sale  made  by  a  judge  of  the  property  of  a  suc- 
cession, are  absolutely  null  and  v(nd.  The  inhibition  is,  at  best,  a 
matter  of  precaution,  to  prevent  abuse,  and  is  established  in  the 
mterest  of  the  heirs,  and  for  their  benefit  exclusively.  The  au- 
thorities cited  by  the  complainants  prove  this  beyond  question.  13 
Louisiana  R.  396.  This  they  may  renounce  or  enforce,  after  a 
reasonable  time,  according  to  their  own  peculiar  views.  Louisiana 
Code,  art.  11  ;  7  TouUier,  562,  et  $tq,^  665,  et  $eq. ;  Sugden  cm 
Vendors  (ed.  of  1834),  436.  In  all  cases  where  a  purchase  is 
nude  by  a  trustee,  it  is  optional  with  the  ceHui  que  trtut  to  set  it 
aside.  Story's  Equity,  §§  322,  308.  The  eeitui  que  k^tH  has 
a  ri^t  to  set  aside  the  purchase,  and  have  the  estate  resold,  if  he 
choose,  within  any  reasonable  time,  to  dissent  from  the  purchase* 
5  Vesey,  678  ;  13  Vesey,  600. 

The  purchase  by  a  curator  or  trustee  is  tMUum  prohibitum^  and 
not  malum  in  $e.  8  TouUier,  §  517,  p.  713  ;  2  Sugden  on  V^i- 
dots  (edition  of  1836),  143;  notes  to  page  125,  No.  329. 
In  Randall  v.  Ermington  (10  Vesey,  428),  the  fact  of  the  purchase 
was  not  clear,  the  possession  of  Ermington  was  equivocal ;  but,  in 
all  cases  where  there  is  a  continued  public  adverse  possession,  the 
party  dissenting  must  apply  within  a  reasonable  time  for  relief ;  he 
must  not  lie  by  and  speculate  on  events.  5  Vesey,  678  and  680  ; 
Newland  on  Contracts. 

The  court  cannot  permit  the  parties  in  this  case  to  speculate  on 
the  chances  of  war.  The  appraisement,  the  basis  of  the  mortuary 
proceedings,  is  not  impugned,  nor  is  the  adequacy  of  the  price. 
The  compkdnants  were  satisfied  with  it,  even  in  1817.    They  have 
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waked  until  die  growth  of  the  country  has  ^yeo  an  kicreaBed  yakie 
to  real  property,  and  now  ask  the  court,  not  to  do  justice,  but  to 
accomplish  for  them  a  specuhtion.  Had  Louisiana  been  reduced 
to  colonial  rassahge,  and  enjoyed  the  advantages  of  negrophiiism, 
or  had  the  father  of  the  floods,  instead  of  adding  to  the  extent  of 
the  suburban  estates,  reduced,  by  its  frequent  abrasions,  their  »:« 
tent  and  value,  and  burdened  it  with  riparian  works  and  chai^ges, 
we  should  have  been  held  accountable  for  the  price,  —  at  their  option 
the  thing  or  the  price,  as  it  is  most  advantageous  to  the  ckimants. 
What  is  this  but  a  speculation  on  events,  which  law  and  good  faith 
repudiate  ? 

7.  There  has  been  a  ratification  of  the  sales  by  receiving  the 
price,  or  part  of  it.  This  is  what  is  called  the  voluntary  execution 
of  the  contract  of  sales.  The  article  2i52  of  ow  Code,  and  238 
of  the  Code  of  1809,  p.  310,  say  it  is  sufficient  that  the  obligation 
be  voluntarily  executed,  to  throw  the  proof  of  ignorance  of  the 
party  ratifying  on  him  who  alleged  it.  Where  there  is  an  execu* 
uoa  oi  the  contract  by  receiving  the  price,  the  party  executing  it 
is  presumed  to  know  any  defects  or  grounds  on  which  it  could  be 
annulled,  and  ignorance  of  them  must  be  proved,  which  can  be 
very  easily  done  where  there  has  been  any  misrepreseotation  or 
deceit  And  if  part  of  die  price  be  received,  the  remeify  of  the 
party  is  by  a  personal  action  against  the  executor  or  trustee  for  any 
abuse  of  nis  functions. 

8  TouUier,  508-510,  513,  cit.  Merlin,  Questions  de  Droit, 
verbo  Mineur. 

The  case  of  Rivas,  refied  on  by  complainants,  contains  no  new 
doctrine.     The  question  there  was,  whether  the  party  had  received 

Eart  of  the  price  of  the  pladtation  in  dispute  knowingly,  that  is, 
nowing  that  the  money  he  received  came  from  the  sale.  The 
court,  not  being  satisfied  of  the  fact,  of  course  held  that  there  was 
no  ratification,  but  asserted  the  principle  maintained  in  8  TouUier, 
519,  art.  2252  of  the  Louisiana  Code. 

The  law  never  permits  a  person  to  mislead  another  by  his  silence, 
where,  by  the  relations  between  them,  he  is  bound  to  speak.  This 
property  had  been  sold,  the  execut(»rs  w^e  the  agents  of  complain- 
ants, the  accounts  were  before  them,  the  price  which  the  property 
brought  was  laid  before  them,  and  if  they  tnoughtproper  to  receive 
their  portions,  diey  certainly  ratified  the  sales.  Their  claim  for  a 
further  portion  of  the  price  remains  to  be  considered.  Story  on 
Agency,  §  255,  and  cases  cited. 

The  application  of  these  principles  to  the  pajrment  and  discharge 
b  Europe,  as  explained  in  the  testimony  of  J.  F.  Girod,  requires 
no  observation. 

8.  An  examination  of  the  articles  of  the  Code  of  1809  cited  by 
complainants  will  satisfy  the  court  that  the  parish  judges  of  the 
place  where  the  property  was  situated  were  competent  to  make  the 
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inventories,  appraisements,  and  sales.     Page  246,  art.  174  ; 
174,  art.  127-129. 

The  French  text  of  art.  127,  cited,  puts  the  matter  beyond  con- 
troversy, —  le  juge  dt  la  paroisse  ou  des  paroissts^  in  which  tie 
deceased  had  property,  shall  make  the  inventory ;  and  art  128 
provides,  that  the  judge  making  the  inventory  shall  make  the  sales. 
The  art.  137,  p.  178,  refers  to  curators  appointed  by  a  judge. 
The  executor  is  appointed  by  the  will,  and  not  by  the  judge. 

It  is  not  alleged  m  the  bill  or  supplementary  bills,  that  the  parish 
judges  who  made  the  inventories  and  sales  acted  without  authoritj, 
except  as  to  the  sale  of  the  land  in  the  parish  of  Larourche  Inte- 
rior by  the  judge  of  Assumption.  Nor  is  it  alleged  that  die  Cout 
of  Probates  of  New  Orleans  was  without  jurisdiction  as  to  the  set- 
tlement of  the  executor's  accounts  and  liquidation  of  die  suc- 
cession. 

The  onlv  allegation  as  to  the  defect  of  jurisdiction  of  any  of  the 
courts  is  found  in  the  amended  bill,  p.  102,  in  which  it  is  charged 
that  the  Parish  Court  of  New  Orleans,  which  rendered  the  two 
judgments  alleged  to  be  fraudulent,  is  incompetent.  How  incom- 
petent ?  By  reason  of  what  f  Query,  for  want  of  jurisdictioo, 
or  for  want  of  proper  parties  f 

Questions  of  junsdiction,  under  the  old  judicial  system  of  Louis- 
iana, particularly  of  the  courts  of  probates,  have  been  difficoh; 
and,  after  this  lapse  of  time,  every  presumption  must  be  in  fevor 
of  what  has  been  done  in  courts  of  justice.  2  Robinson's  R.  377; 
Drenet's  case,  8  N.  8.  705. 

As  to  the  undoubted  jurisdiction  of  the  court  of  the  parish 
city  of  New  Orleans,  wnich  rendered  the  judgments  attacked  as 
fraudulent,  vide  Tabor's  case,  3  Martin,  N.  S.,  676  ;  6  Martin, 
N.  S. ,  676 ;  8  ibid.  24 1  and  705;  7  ibid.  378.  The  Code  of  Prac- 
tice, enacted  in  1825,  vested  the  jurisdiction  in  Ae  courts  of  pro- 
bate exclusively  of  all  claims  for  money  against  successions. 

The  jurisdiction  of  the  Court  of  Probates  of  New  Orleans, 
which  homologated  the  executor's  account,  not  having  been  ques- 
tioned in  the  bill,  this  court  will  not  disturb  its  decrees.  The 
jurisdiction  existed  ratione  materia^  the  creditors  assented  thereto; 
the  succession  was  solvent,  and  the  vesting  of  the  jurisdiction  w 
any  other  court  by  the  articles  quoted  is  merely  a  matter  of  impB' 
cation,  and  by  no  means  exclusive.  Vide  Tabor's  case,  cit.  3 
Martin,  N.  S.,  680. 

9.  Respecting  the  effect  given  to  judgments  homologating  pro- 
ceedings, tableaus,  accounts,  &c.,  vid.  6,  N.  S.,  133,  654;  H 
Louisiana  R.  571  ;  7  N.  S.  183,  433  ;  4  Louisiana  R.  174.  Tic 
settlement  established  by  the  judge  in  a  judgment  against  a  carator 
or  executor.     Code  of  1809,  p.  180,  art.  146. 

As  to  the  appointment  of  a  defensor  to  represent  absent  heirs  o 
suits  and  vacant  successions,  vide  4  Martin,  666  ;    10  MartiD» 
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17  ;  4  Loiusiana  R.  259  ;  6  Martin,  N.  S.»  17  ;  Seymour's  case^ 
9  Loiusiana  R.  79. 

10.  Homologations,  like  other  judgments,  must  be  annulled  by  a 
judgment  of  the  court  which  rendered  them.     12  Louisiana  R.  406. 

Every  judgment  in  Louisiana  is  subject  to  an  action  of  nullity, 
but  it  must  be  brought  before  the  court  by  which  the  judgment  was 
rendered.  1  Louisiana  R.  21.  Code  of  Practice,  article  608,  and 
notes. 

If  the  court  would  not  give  the  party  relief,  then,  and  only  then^ 
can  relief  be  sought  before  the  courts  of  the  United  States.  The 
doctrbe  established  by  this  court  in  the  Gaines  case,  concerning 
relief  against  the  effect  of  a  wiU,  is  similar  in  all  respects  to  that 
which  is  here  invoked. 

11.  It  appears  that  in  the  account  61ed  by  the  executors  in  the 
Court  of  Probates  of  New  Orleans,  and  exhibited,  with  the  will,  to 
the  heirs  in  Europe  by  J»  F.  Girod,  on  which  be  made  the  pay<- 
ments  to  the  heirs,  were  two  sums  with  which  the  executors  charged 
the  succession  of  Claude  Girod  ;  one  was  for  $  40,413*09,  as  paid 
to  Nicolas  Girod;  and  the  other  was  for  |^ 8,258*20,  paid  to  J., 
F.  Girod.  The  sums  are  stated  to  be  by  account  annexed,  ap- 
proved by  the  judge.     Vide  Code  of  1809,  p.  180,  article  145. 

The  complainants,  acting  uniformly  on  the  principle  of  one 
course  of  conduct  for  the  living  and  another  for  the  dead,  have 
discharged  J.  F.  Girod,  and  seek  to  make  N.  Girod's  succession 
responsible  for  both  debts. 

It  appears  that  the  judge  of  the  Court  of  Probates  did  not  approve 
these  accounts  against  the  succession  of  Claude  Girod  until  they 
had  been  litigated  on,  and  settled  judicially,  in  a  court  of  law* 
Judgments  were  rendered  on  each  claim  in  the  court  of  the  parish 
and  city  of  New  Orleans  ;  on  that  of  N.  Girod  on  the  5th  Decem- 
ber, 1814,  and  on  that  of  J.  F.  Girod  on  the  6th  May,  1815.  On 
these  judgments  the  vials  of  wrath  are  poured  forth  by  the  com- 
plainants.    Rec.  163-182. 

Recourse  is  had  to  conjecture,  when  nothing  would  have  been 
easier  than  to  prove  any  fact  in  relation  to  these  judgments  by  J.  F. 
Girod  himself,  who,  so  far  from  being  interrogated  concerning  these 
debts,  is  provided  with  a  complete  and  full  discharge. 

The  consequences  and  effect  of  this  discharge  of  the  plaintiff  in 
one  of  the  suits,  and  the  recipient  of  the  money  and  the  defendant 
in  the  other,  will  certainly  have  an  important  bearing  on  the  equity 
of  the  complainants'  case  ;  and  the  absence  of  this  proof,  which  is 
at  hand,  will  show  that  they  rely  more  on  confusion  and  conjecture 
for  success  than  on  evidence. 

The  court  of  the  parish  and  city  of  New  Orleans  had  jurisdiction 
of  the  cases,  as  has  been  shown. 

An  objection  has  been  made,  that  there  were  not  proper  parties. 
What  prevented  an  executor,  who  had  a  disputed  claim  on  a  sue 
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cession,  estaUishing  in  an  ordinaiy  tribunal,  as  tbe  laws  stood  be> 
fore  the  Code  of  Practice  ?  Tbe  art.  137  (p.  248,  Code  of 
1809)  gives  tbe  power  of  one  executor  to  represent  tbe  succession, 
wbere  there  are  more  tban  one  executor  who  has  accepted.  Code, 
1674  ;  vide  3  Martin's  R.  247.  The  appearance  and  answer  of 
the  defensor  of  absent  heu^  strengthens  the  validity  and  fairness  of 
the  proceedings. 

The  judgments,  being  valid  m  point  of  form,  must  stand  until  tbev 
are  annulled  and  declared  void  bv  a  proper  tribunal.  7  Martin,  N. 
S.,  257  ;  11  Martin's  R.  607  ;  6  Martin,  N.  S.,  664. 

These  Judgments  are  attacked  as  fraudulent.  Unfortunately  for 
the  complainants,  there  is  no  circumstance  by  them  even  conjec- 
tured which  may  not  have  been  removed  by  evidence. 

Tbe  testimony  and  evidence  on  which  these  judgments  were 
rendered  is  not  oefore  us  ;  but  let  us  take  up  that  in  favor  of  N. 
Girod,  which  is  the  only  one  we  have  any  interest  in  maintaining, 
smce  the  release  of  J.  F.  Girod. 

Claude  Girod  was  a  trader,  and  left  at  his  death  various  ac- 
counts, books,  papers,  &c.,  which  were  inventoried  at  his  death. 

He  had  transactions  with  his  elder  brother  Nicholas,  who  was  a 
merchant  in  New  Orleans.  The  witnesses  examined  by  the  arbi- 
trators were  Boussignes,  Pacaud,  Guillot,  and  J.  F.  Girod. 

The  arbitrators,  as  will  be  seen  by  the  reasons  appended  to  each 
item,  founded  their  opinion  on  the  testimony  of  witnesses,  and  the 
examination  of  books,  documents,  and  vouchers. 

It  is  complained  that  the  case  was  referred  to  arbiurators  ;  —  was 
it  not  a  case  of  old  and  complicated  accounts  ?  7  Peters,  625  ;  1 
Martin's  Digest,  verbo  ^ccourUs^  405. 

Arbitrators,  by  our  code,  are  to  decide  according  to  tlie  strict- 
ness of  the  law.  Louisiana  Code,  3077,  Code  of  1809,  p.  442, 
art.  12  ;  Law  of  1805,  verbo  Accounts  ;  1  Martin's  Dig.  405. 

The  interest  may  well  have  been  due.  Suppose  tbatC.  Girod, 
in  his  books,  charged  interest  on  his  accounts  with  hb  brothers ;  was 
he  not  bound  to  aUow  it  ? 

The  prescription  may  have  been  proved  to  have  been  interrupt- 
ed by  acknowledgment  and  promises.  The  interruption  is  proved 
positively  by  the  testimony  of  Guillot.  It  was  only  in  the  case  of 
Goddard  and  Urquhart,  in  1834,  that  the  prescriptions  under  the 
Spanish  law  were  established.  In  Lobdell's  case  (7  Martin,  N. 
S.,  109),  the  Supreme  Court  held,  that  the  prescription  of  a  promis- 
sory note,  under  the  Spanish  law,  was  thirty  years.  It  is  a  mistake 
that  Claude  Girod  says  in  his  will  that  he  leaves  no  debts  but  to  the 
amount  of  $  30,000.  He  says,  I  am  indebted  to  divers  persons  by 
obligations,  and  litde  by  accounts,  in  a  sum  of  about  $  30,000. 
He  may  have  meant  to  persons  other  than  hb  brothers,  —  to  per- 
sons out  of  his  femily.     Debts,  especially  old  ones,  between  lurotb- 
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erB,  are  lightlj  thought  of  by  debtors  ;  but  creditors  have  better 
memories. 

The  declarations,  indefinite  as  these,  in  a  man's  will,  are  bad  ar- 
guments against  the  existence  of  a  debt,  and  no  proof  at  ail. 

Nor  did  N.  Oirod,  in  his  petition  for  the  sale  of  the  property 
of  Claude  Girod's  succession  in  New  Orleans,  limit  the  legacies 
and  debts  to  $60,000.  He  says,  the  amount  of  legacies  and 
debts  which  it  is  necessary  to  pay  without  delay  is  that  sum,  or 
thereabouts. 

Several  of  the  persons  who  are  parties  to  these  suits  are  still 
living  ;  the  respectable  counsel  for  the  plaintiff  is  still  at  the  bar, 
and  the  gentlemen  appointed  arbitrators  were  persons  whose  char- 
acters were  of  the  highest  consideration. 

But  this  court  will  enter  into  no  such  inquiry  in  a  matter  in  which 
the  presumption  is  omnia  acta  rite  esse. 

Supposing  there  were  no  judgments,  were  not  the  amounts  ex- 
hibited to  complainants,  when  the  payments  were  made  to  them, 
and  the  will,  with  its  contents,  shown  to  them,  and  does  not  the 
claim  for  these  amounts  resolve  itself  into  a  personal  action  to  re- 
cover money  unlawfully  retained,  as  they  allege  ?  and  is  not  an  ac- 
tion of  this  kind  prescribed  by  ten  years,  according  to  complain- 
ants' own  showing  ?    Goddard^s  case,  6  Louisiana  R.  660. 

It  is  believed  that  the  grounds  of  defence  to  this  action  are  so 
obvious,  as  to  require  litde  else  from  the  court  than  an  examina- 
tion and  scrutiny  of  the  facts.  To  aid  in  this  examination,  this 
sunmiaiy  has  been  prepared,  and  is  respectfully  submitted. 

Assignment  of  Error. 

The  appellants  assign  for  error  in  the  decree  rendered  against 
them  in  the  court  below,  — 

1.  That  there  is  a  total  want  of  equity  throughout  the  complain- 
ants' bin,  and  in  the  evidence  adduced  in  support  of  it. 

2.  That,  under  the  evidence  and  allegations  of  the  bill,  the  corn- 
plainants  have  no  claim  in  a  court  of  equity,  by  reason  of  their  long 
silence,  laches,  and  acquiescence  in  the  acts  complained  of  since 
1814. 

3.  That  the  cause  of  action,  as  set  forth  by  the  complainants,  is 
barred  and  prescribed  by  lapse  of  time  under  the  laws  of  Louisiana. 

4.  That  the  dballowance  of  the  sums  of  $40,418  and  of  $8,253, 
and  the  decree  concerning  the  judgments  for  said  amounts,  is  con- 
tradictory and  in  violation  of  law. 

5.  That  the  agreements  made  by  two  of  the  complainants  with 
the  defendant  in  1817  are  valid,  obligatory,  and  conclusive  upon  the 
parties  ;  that  the  declaration  of  the  co-executor,  J.  F.  Girod,  has 
the  same  effect. 

6.  That  the  discharge  of  J.  F.  Girod,  the  co-executor,  destroys 
all  claim  in  equity  against  the  defendants. 
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Mr.  Janiuy  for  the  appellees,  relied  upon  the  following  points  and 
authorities. 

1*  Although  the  will  authorized  the  executors  ^^to  sell  the 
property,  or  cause  it  to  be  sold,  as  to  them  would  seem  best  for 
the  heirs  of  the  testator,  without  the  intervention  of  justice,"  the 
Spanish  law,  then  in  force  in  Louisiana,  yet  required  that  the  prop* 
erty  should  be  sold  at  public  sale,  by  order  of  court,  and  after 
thir^  days'  advertisement.  Gayoso  v,  Garcia,  1  Martin's  R«« 
N.  S.,  324. 

2.  A  succession  sale,  made  by  the  register  of  wills  in  the  parish 
of  Orleans  (or  by  the  parish  judges  m  the  country  parishes^  who 
there  perform  the  functions  of  the  register  of  wilb.  Code  of  1808, 
p.  182,  art.  153),  is  null  and  void,  if  not  preceded  by  an  order  of 
the  Court  of  Probates.     Elliott  o.  Labarre,  2  Louisiana  R.  326. 

3.  Probate  sales,  sheriff's  sales,  or  judicial  sales  of  any  kind, 
can  be  set  aside  by  the  parties  in  interest,  and  treated  as  nullities, 
if  the  formalities  fH'escribed  by  law  are  not  complied  with.  Psyche 
V.  Paradol,  6  Louisiana  R.  366  ;  McDonough  o.  Gravier's  Cura^ 
tor,  9  Loubiana  R.,  and  cases  there  cited. 

4.  The  act  of  the  legislature  of  Louisiana,  of  March  10, 1834, 
by  which  certain  irregularities  m  judicial  sales  are  cured  by  the 
lapse  of  five  years,  applies  only  to  irregularides  in  the  advertise- 
ments. Morton  r.  Reynolds,  4  Louisiana  R.  28  ;  McCluskey  v. 
Webb,  ibid.  206.  And  even  so  far  as  the  statute  is  applicable  to 
the  facts  of  this  case,  it  cannot  avail  the  defendants,  because  it  was 
not  pleaded. 

5.  By  the  civil  law,  as  well  as  by  the  law  of  chancery,  an  exec* 
utor  cannot  purchase  the  property  of  the  estate  which  he  adminis- 
ters. Harrod  o.  Norris's  Heirs,  1 1  Martin's  R.  298  ;  Lon^bot- 
tom's  Ex'r  v.  Babcock  et  al.,  9  Louisiana  R.  48  ;  Scott's  Ex'rs  9« 
Gorton,  14  ibid.  1 14,  122  ;  McCluskey  v.  Webb,  4  Rob.  R.  201  ; 
1  Story's  Eq.  Jurbp.  315  ;  Prevost  r.  Gratz,  1  Pet.  C.  C.  Rep. 
368  ;  Wonnley  v.  Wormley,  8  Wheat.  421  ;  Case  v.  Abeel,  1 
Paige,  397  ;  Davoue  r.  Fannmg,  2  Johns.  Ch.  R.  252  ;  Rogers  v. 

»gers,  1  Hopk.  525. 

6.  The  judgments  obtained  by  Nicholas  Girod  for  $  40,418*09, 
and  by  J.  F.  Dirod  for  $  8,253*20,  were  the  result  of  the  fraudu- 
lent contrivances  disclosed  by  the  evidence.  It  is  well  settled,  that 
chancery  will  relieve  collaterally  agamst  frauds  in  judgments.  1  Sto- 
ry's Eq.  Jurbp.  §  252  ;  2  ibid.  §  1252 ;  1  M^ddock's  Ch.  Pr. 
300  ;  Mitford's  Eq.  Plead.  266  ;  Brashear  v.  West,  7  Peters, 
616  ;  Pratt  r.  Notham,  5  Mason,  103  ;  Gamett  r.  Mason,  2 
Brockenbr.  213  ;  Marine  Ins.  Co.  t^.  Hodgson,  2  Cond.  R.  526  ; 
Bateman  v.  WiDoe,  1  Sch.  &  Lef.  205  ;  W inthrop  et  al.  o.  Lane, 
3  Dess.  323 ;  Irby  v.  M'Crae,  4  Dess.  429  ;  Bamsly  ».  Pow- 
ell, 1  Ves.  sen.  289. 

7.  Even  without  firaud,  these  judgments  could  not  be  binding  upon 
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the  heirs,  for  they  were  not  parties  to  them,  and  the  executors  did 
not  represent  them  or  the  estate  in  these  proceedings.  These 
were  indeed  judgments  without  parties.  'Co-executors  are  bound 
jointly  and  severally.  Code  of  1808,  p.  248,  art.  177  ;  2  Story's 
Eq.  Jurisp.  §§  1280, 1381.  One  of  them  may  act  for  all.  (Same 
article  of  the  Code  of  1808.)  They  are  considered  m  law  as  one 
person.  2  Williams^s  Executors,  620.  Hence,  if  one  confess  the 
action,  judgment  shall  be  given  against  them  all.  Ibid.  621.  And 
they  cannot  sue  one  another,  if  they  have  accepted  the  trust.  Ibid. 
685,  618. 

8.  Though  the  attorney  of  the  absent  heirs  was  made  &  party  to 
these  suits,  the  judgments  are  not  binding  on  die  heirs.  The  du- 
ties of  such  an  attorney  are  merely  conservatory,  —  he  never  rep- 
resents the  estate.  In  cases  of  mere  neglect,  and  free  from  fraud, 
iitdgments  obtained  contradictorily  with  the  attorney  of  the  absent 
neir  have  been  treated  as  nullities.  Stein  v.  Bowman,  9  Louis- 
iana R.  282  ;  Collms  v.  Pease's  Heirs,  17  ibid.  117.  As  a 
general  rule,  the  courts  disregard  entirely  judgments  opposed  to 
parties  who  were  not  cited  or  not  properly  represented.  Psycho 
9.  Paradol,  6  Louisiana  R.  366  ;  Marchaud  t^.  Gracie,  2  ibid. 
148. 

9.  The  homologation  of  the  account  of  1817  is  not  res  judicata. 
It  appears,  from  the  petition  of  the  executors,  and  from  the  order 
thereon,  that  the  heirs  were  not  at  all  represented  in  this  proceed- 
mg  ;  the  executors  themselves  preferring  to  represent  them.  An 
attorney  was  indeed  appointed  to  represent  the  three  heirs  of  the 
Poidebard  family,  who  had  not  sent  their  powers  of  attorney  to  the 
executors,  and  who  were,  together,  entitled  to  one  sixteenth  of  the 
estate.  But  they,  also,  will  be  relieved  from  the  effects  of  the  ho- 
mologation on  account  of  the  fraud  of  the  executors,  and  the 
neglect,  if  not  worse,  of  the  attorney  of  the  absent  heirs. 

10.  The  proof  of  fairness,  m  dealings  between  trustee  and  cestui 
que  trusty  lies  upon  the  former.  8  Cond.  Ch.  R.  495  ;  1  Story's 
Eq.  Jurisp.  §  218. 

11.  By  the  civil  law,  a  purchase,  by  an  executor  of  the  property, 
of  the  estate  administered  by  himself  is  radically  null,  and  cannot 
be  cured  by  prescription.  His  possession  as  executor  is  called,  in 
that  system  of  jurisprudence,  a  '*  precarious  "  possession  ;  by  no 
act  of  his  own  can  he  aher  its  character  ;  he  cannot  sell  to  him- 
self ;  notwithstanding  an  attempted  purchase,  the  law  considers  his 
possession  as  the  precarious  possession  of  an  executor,  and  a  pre- 
carious possession  cannot  prescribe  by  any  lapse  of  time.  Ma- 
oarty  r.  Bond's  Administrator,  9  Louisiana  R.  355  ;  McCluskey 
V.  Webb,  4  Rob.  R.  201  ;  Montamat  v.  Debon,  4  Martin's  R., 
N.  8.,  152;  Troplong  on  Prescriptfen,  Nos.  509,  517;  1  Va- 
zeille  on  Prescription,  Nos.  148,  149  ;  Pothier's  Treatise  on  Pos- 
session, Nos.  64  -  66.  f 
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12.  If  any  prescription  was  applicaUe  to  the  purchases  of  Ae 
executors,  it  would  be  the  prescription  of  thirty  years,  which  pro* 
iects  purchasers  in  bad  fahh.  Code  of  1808,  p.  486,  art*  66; 
Code  of  1825,  art.  3438,  3465  ;  Francois  v.  Delaronde,  8  Mar* 
tin's  R.  629;  Troplong  on  Prescriplion^  Nos.  905-907,  915, 
918  ;  21  Durantra,  Nos.  352-354. 

13.  The  prescription  of  ten  and  twenty  years  relied  on  by  die 
defendants,  uiat  is,  of  ten  years  between  present,  and  of  twenty 
years  between  absent  persons,  can  be  pleaded  only  l^  those  whose 
possession  was  acquired,  — first,  honestl]^  ;  second,  by  virtue  of  a 
just  tide  ;  third,  by  a  title  not  defecdve  in  feim.  Code  of  1808, 
p.  486,  art.  67  ;  Deyall  v.  Chc^ypin,  15  Louisiana  Rep.  566 ; 
Code  of  1825,  art.  3442,  3445,  3449-3454. 

But  this  prescription  was  not  pleaded  by  the  defendants. 

14.  The  only  prescripdon  which  the  defendants  plead  in  tfamr 
answer  is  the  prescription  of  die  acdon  of  nulb'ty  (p.  81  of  die 
answer).  This  is  a  prescripdon  of  ten  years,  established  by  art» 
204,  p.  303,  of  die  Code  of  1808,  which  is  literally  the  same  as 
article  2218  of  die  Code  of  1825,  and  article  1304  of  the  Napo- 
leon Code. 

The  answer  rests  this  prescripdon  on  the  receipts  given  in  1817 
by  Mme.  Pargoud  and  Mme.  Adam,  representing  two  of  the  five 
branches  of  heirs  on  whose  behalf  this  suit  has  been  brought. 

The  terms  of  the  law  show  that  this  prescripdon  applies  only  to 
aodons  of  nullity  or  rescission  to  set  aside  an  ^^  agreement."  This 
is  not  an  acdon  of  nullity,  but  an  action  of  revendication,  or  peti- 
tory acdon,  which,  as  has  been  seen,  is  barred  only  as  between 
absent  persons  by  the  prescription  of  twenty  or  of  thirty  years,  ac- 
cording as  the  purchaser  was  in  good  or  in  bad  faith. 

The  receipts  were  not  "  agreements,"  but  an  acknowledgment 
of  the  reception  of  a  sum  of  money,  which  the  executors  repre- 
sented as  all  that  was  coming  to  diose  two  heirs  firom  the  suc- 
cession. 

Even  if  these  receipts  were  ^^  agreements,"  in  the  sense  of  the 
article,  the  right  to  set  them  aside  would  be  barred  only  by  the 
term  of  ten  years  "  from  the  discovery  of  the  fraud."  The  evi- 
dence shows  that  the  complainants  had  not  the  slightest  knowledge 
of  the  firaudulent  acts  now  proved,  before  1837. 

15.  The  defendants  also  contend,  that  these  two  receipts  imply 
a  ratification  of  the  acts  of  the  executors.  The  definition  and  at* 
tributes  of  acts  of  confirmation  and  ratification  are  given  m  article 
238,  p.  310,  of  the  Code  of  1808,  which  is  a  literal  copy  of  article 
1338  of  the  Napoleon  Code,  and  which  was  retained  m  the  Code 
of  1825  as  article  2252. 

But  no  ratification  or  confirmation  exists  in  this  case,  be- 
cause,— 

Ist.  The  ori^nal  sales,  bemg  absolute  nullides,  are  not  susoepti- 
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bte  of  ratificatioB.  If  k  was  the  intentioii  of  the  iaiiired  party  to 
sanction  tbem,  DOthing  less  thao  a  new  sale  would  have  been  r^ 
qiured  to  acoomplish  this  object.  Acts  infected  vnth  a  radical 
Dulhty  -caimot  be  ratified  ;  they  must  be  made  anew.  Solon,  Thi- 
orie  sur  la  NuUit6,  vol.  2,  pp.  262,  292,  294,  296,  301,  321, 
327,  328,  373  tt  stq.^  406  ;  Troplong  on  Prescription,  n.  906 
-907. 

2d.  If  considered  as  an  express  ratification  of  its  firaudulent  saks  ; 
and  judgments,  the  receipts  are  inoperative,  fer  th^  do  not  con* 
tain,  in  the  words  of  the  law  (Code  of  1808,  p.  310,  art  238), 
^^  the  mention  of  the  niotive  of  the  action  of  rescission,  and  the  iiH 
tention  of  supplying  thd  defect  on  which  that  action  is  founded." 

3d.  If  considered  as  a  tacit  ratification,  all  the  authorities  con- 
cur that  all  the  facts  and  circumstances  must  be  fully  and  com- 
pletely known,  and  that  the  act  relied  on  as  a  tacit  ratification  can 
be  susceptible  of  no  other  interpretation.  BLivas's  Heirs  v.  Ber* 
nard,  13  Louisiana  R.  175,  and  authorities  there  cited;  Cope* 
land  V.  Mickie,  17  ibid.  293 ;  2  Sokm,  p«  370  ;  Perrin,  Traiti 
des  Nullites,  p.  350. 

16.  The  defendants  also  rely,  in  their  printed  argument,  on  the 
prescription  of  five  years,  established  by  art.  3507  of  the  Code  of 
1825.  This  prescription  was  not  pleaded  by  them.  Had  it  been, 
die  answer  would  be,  that  it  applies,  in  terms,  to  ^^  contracts,  tes* 
taments,  and  other  acts,"  like  art.  204,  p.  303,  of  the  Code  of 
1808 ;  and  that  it  does  not  extend  to  cases  of  fi*aud,  which  are 
exclusively  provided  for  in  the  lastpmentioned  article. 

17.  If  the  case  be  tested  by  the  rules  of  chancery,  the  resale 
would  be  the  same. 

In  chancery,  a  purchase  by  a  trustee  can  be  cured  by  l^se  of 
time. 

The  cases  on  this  subject  are  no\diere  better  reviewed  than  in 
Kane  v,  Bloodgood,  7  Johns.  Ch.  Rep.  90.  But  the  statute  of 
limitations  begins  to  run  only  fix)m  the  open  disavowal  of  the  trust. 

In  this  case,  the  possession  was  not  known  to  the  heirs  to  be 
adverse  to  the  trust,  except  irom  the  time  when  they  were  inform- 
ed that  the  sales  to  Laignel  and  St.  Felix  were  simulated.  Until 
then,  they  believed  the  ^cecutors  to  be,  as  the  executors  pretend- 
ed themselves  to  be,  bona  fide  purchasers  from  Laignel  and  St. 
Felix,  who,  it  was  believed  and  represented,  were  themsdves  se- 
rious purchasers  from  the  estate. 

The  courts  of  the  United  States,  sitting  as  courts  of  equity, 
apply  the  statutes  of  limitations  of  the  respective  States.  6  Peters, 
391  ;  16  Peters,  455,  495  ;  1 1  Peters,  369,  393,  406. 

When  the  statute  limits  not  at  law,  the  same  length  of  time  is 
not  a  bar  in  equity.  Boone  t^.  Chiles,  10  Peters,  177  ;  Cook  v. 
Ankam,  6  Cond.  Rep.  287  ;  Baker  r.  Whiting,  3  Sumner,  486. 

^^  In  a  case  of  trusts  of  lands,  nothing  short  of  the  statute  peri- 
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od  which  would  bar  a  legal  estate  or  right  of  entry  would  be  per- 
mitted to  operate  m  equity  as  a  bar  of  the  equitable  estate." 
Judge  8tory,  in  Baker  o.  Whiting,  3  Sumner^s  Rep.  486. 

It  has  been  seen  that  no  other  pre3cription  but  that  of  thirtj 
years  would,  by  the  law  of  Loubiana,  bar  the  action  of  reFeodi- 
.cation. 

Nothine  is  better  settled,  in  the  law  of  chancery,  than  that,  m 
cases  of  iraud,  the  statute  of  limitations  does  not  begin  to  run  un- 
til a  full  discovery  of  the  frauds  practised.  Boone  v.  Chiles,  10 
Peters,  223  ;  Aylward  o.  Kearney,  2  Ball  &  Beau  476 ;  Munaj 
t».  Palmer,  2  Sch.  &  Lef.  486  ;  Hovenden  o.  Lord  Aimesley, 
2  Sch.  &  Lef.  632;  Bond  t^.  Hopkins,  1  Sch.  &  Lef.  413; 
1  Hovenden  on  Frauds,  480  ;  Croft  v.  Adm'rs  of  Townsend,  3 
^ess.  239  ;  Wamburzee  v.  Kennedy,  4  Dess.  474,  485,489; 
lall  t^.  Errington,  10  Yes.  423. 

And  vague  rumors  and  reports  do  not  constitute  that  klod  of 
knowledge  of  the  fraud  which  will  give  course  to  the  statute  of  lim- 
itations. Flagg  V.  Mann,  2  Sumner,  491,  551,  563 ;  Irby  *. 
M'Crae,  4  Dess.  431 ;  Randall  v.  Errington,  10  Yes.  423;  11 
Louisiana  R.  139  ;  Conway  o.  Williams's  Adm'r,  10  ibid.  568 ; 
Tyson  v.  McGiU,  15  ibid.  145. 

The  acquiescence  and  ratification  of  two  of  the  corapkinants  is 
attempted  to  be  mferred  from  their  receipts.  These  parties  as- 
suredly knew  nothing  of  the  frauds  of  the  executors  when  thej 
signed  the  receipts,  and  acted  with  blind  confidence.  In  equit]^, 
as  long  as  the  injured  party  does  not  know  the  full  extent  of  m 
rights,  and  that  the  transaction  is  impeachable,  any  &ct  done  bj  bim 
subsequently  will  not  amount  to  a  ratification  or  confinnatioo.  As 
long  as  the  dependence  of  the  cestui  que  trust  upon  the  trustee  and 
the  fiduciary  relation  continues,  an  alleged  ratincation  will  always 
be  scrutinized  with  the  utmost  jealousy ;  and  a  party  possessing 
only  imperfect  information  cannot  be  held  guilty  of  laches.  1  Sto- 
it's  Equity,  §  345  ;  Butler  »,  Haskell,  4  Dess.  651,  709  (where 
the  principal  cases  are  reviewed);  Murray  t?.  Palmer,  2  Sch.  & 
Lef.  486  ;  1  Hovenden  on  Frauds,  152,  484  ;  Purcell  v.  McNa- 
mara,  14  Yes.  107,  120;  Cole  v.  Gibbons,  3  P.  W.  293; 
Brooke,  Ex'r,  v.  Gaily,  2  Atkyns,  34  ;  Cole  v.  Gibson,  1  Ves. 
sen.  507  ;  Taylor  r.  Rockfort,  2  Yes.  sen.  281  ;  Roche  f. 
O'Brien,  1  Ball  &  Beat.  230 ;  Morse  r.  Royall,  12  Yes.  364; 
Wood  ».  Downes,  18  Yes.  120. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

The  conclusions  to  which  we  have  cotne  in  this  cause  do  flot 
require  from  us  any  conmient  upon  its  facts. 

We  concur  with  the  learned  judge  in  the  Circuit  Court,  in  set- 
ting aside  the  purchases  by  which  Nicholas  Girod  and  Jean  Fxao- 
^ois  Girod  became  the  possessors  of  their  testator's  entire  estate. 
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But  the   morality  aod  policy  of  the  law,  as  it  is  administered  in 
courts  of  equity,  induce  us  to  add,  that   those  purchases  vrere 
fraudulent  and  void,  and  may  be  declared  to  be  so,  without  any 
further  inquiry,  upon  the  ground  that  they  were  made  by  the  inter- 
vention of  persons  who  were  nominal  buyers  of  the  property  for 
the  purpose  of  conveybg  it  to  the  executors.     Such  a  transaction 
carries  fraud  upon  the  face  of  it.     Lord  Hardwicke  v.  Vernon,  4 
Ves.  jun.  411  ;  14  Ves.  jun.  604  ;   2  Bro.  C.  C.  410,  note.     It 
matters  not,  in  such  a  case,  whether  the  sales  are  made  with  or 
without  the  sanction  of  judicial  authority,  or  with  ministerial  exact* 
ness.     The  rule  of  equity  is,  in  every  code  of  jurisprudence  with 
which  we  are  acquamted,  that  a  purchase  by  a  trustee  or  agent  of 
the  particular  property  of  which  he  has  the  sale,  or  in  which  be 
represents  another,  whether  he  has  an  interest  in  it  or  not, — per 
interpositam  personam,  — carries  fraud  on  the  face  of  it.     In  this 
instance,  Laignel  and  St.  Felix  were  the  instruments  of  the  ex- 
ecutors.    They  bid   off  the  property,  paid  nothing,  received  ti- 
tles, and  conveyed  what  they  nominally  bought  to  the  executors. 
In  this  way  Nicholas  Girod  became  the  purchaser  of  all  the  testa- 
tor's property  in  New  Orleans,  and  himself  and  his  brother  •Jean 
Franof  is,  the  other  executor,  were  joint  purchasers  of  the  lands 
and  slaves  in  the  parish  of  Assumption,  and  of  the  testator's  lands 
elsewhere.     Jean  Francois,  some  years  afterwards,  sold  out  hb 
half  of  their  joint  purchase  <o  Nicholas,  for  seventy  thousand  dol- 
lars.    Thus  the  latter  became  the  possessor  of  the  entire  estate, 
and  held  it  until  he  died,  to  the  exclusion  of  all  the  other  testa- 
mentary heirs.     Some  of  those  heirs,  and  the  representatives  of 
others  of  them,  now  sue  the  representatives  of  Nicholas  Girod, 
and  seek  to  set  aside  the  purchases  of  the  executors.     They  al- 
lege that  they  were  fraudulently  nikle,  ask  that  they  may  have 
assigned  to  them  their  respective  portions  of  the  estate,  with  an 
account  of  rents  and  profits,  excepting  from  their  claim  for  the  lat- 
ter the  moiety  which  had  been  received  by  Jean  Francois  Girod. 
The  defendants  reply,  and  deny  fraud  in  fact  or  in  intention  on  the 
part  of  the  executors.    They  declare,  that  the  sales  were  judicially 
ordered  and  conducted,  that  the  purchases  were  rightfully  made, 
for  a  fair  price,  at  public  auction,  that  the  complainants  have  no 
standing  in  a  court  of  equity  by  reason  of  their  long  silence,  laches, 
and   acquiescence  in  the  acts  of  which  they  complain,  and  that 
their  rights  are  barred  by  lapse  of  time,  under  the  laws  of  Louisi- 
ana.    They  also  say,  that  receipts  or  acquittances  were  given  to 
the  executors  by  two  of  the  complainants,  which  are  valid  and  ob- 
ligatory upon  them.     The  bill  and  answers,  and  the  arguments  of 
the  learned  counsel  for  the  appellants,  then,  involve  tlie  question 
of  the  right  of  executors  to  purchase  any  part  of  the  estate  which 
they  administer,  for  a  fair  price,  at  a  public  sale  judicially  ordered 
and  conducted.     Remarking,  first,  that  an  executor  or  administra- 
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tor  is  in  equity  a  trustee  for  heirs,  legatees,  and  creditors,  we  pro- 
ceed to  give  our  opinion  of  the  law  in  respect  to  purchases  oi  the 
estate  represented  by  them,  and  of  purchases  made  by  other  trustees 
and  agents,  and  all  persons  qui  negotia  aUena  gerwU.  The  rule  as 
to  persons  incapable  of  purchasing  particular  property  except  under 
particular  restraints,  on  account  of  the  rules  of  equity,  is  compen- 
diously given  by  Sir  Edward  Sugden,  in  his  second  section  of  pur- 
chases by  trustees,  agents,  &c.  It  has  been  adopted  by  almost 
every  subsequent  writer,  and  we  cite  the  passage  with  confidence, 
having  verified  its  correctness  by  an  examination  of  all  the  cases 
cited  by  him  ;  by  an  examination,  also,  of  other  cases  in  the  Eng- 
lish courts,  and  of  cases  in  the  courts  of  chancery  of  several  ojf 
the  States  in  our  Union,  sustaining  the  doctrine,  to  the  fullest  ex- 
tent, of  the  incapability  of  trustees  and  agents  to  purchase  particu- 
lar property,  for  the  sale  of  which  they  act  representatively,  or  in 
whom  the  title  may  be  for  another.  He  says,  —  ^^  It  may  be  laid 
down  as  a  general  proposition,  that  trustees, — unless  they  are 
nominally  such  to  preserve  contingent  remainders,  —  agents,  com- 
missioners of  bankrupts,  assignees  of  bankrupts,  solicitors  to  the 
commission,  auctioneers,  creditors  who  have  been  consulted  as  to 
the  mode  oi  sale,  or  any  persons  who,  by  their  connection  with  any 
other  person,  or  by  being  employed  or  concerned  in  his  afiairs, 
have  acquired  a  knowledge  of  his  property,  are  incapable  of  pur- 
chasing such  property  themselves,  except  under  the  restraints 
which  will  shortly  be  mentioned.  For  if  persons  having  a  confi- 
dential character  were  permitted  to  avail  themselves  of  any  knowl- 
edge acquired  in  that  capacity,  they  might  be  induced  to  conceal 
their  information,  and  not  to  exercise  it  for  the  benefit  of  the  per- 
sons relying  upon  their  integritv.  The  characters  are  inconsistent. 
Emptor  emit  quam  minima  fbtest^  venditor  vendit  quam  maximo 
potest. ^^  2  Sugd.  Vendors  and  Purchasers,  109,  London  ed., 
1824.*     The  principle  has  been  extended  to  a  purchase  by  an 

*  Trvstees.  —  Fox  v.  Mackreth,  2  Bro.  C.  C.  400 ;  4  Bro.  P.  C.  (Tomluis's)  258; 
Hall©.  Noye8,3  Bro.  C.  C.  483,  and  see  3  Yen.  jun.  748;  Kellick  v.  Flexny,  4 
Bro.  C.  C.  161 ;  Whitcote  v.  Lawrence,  3  Ves.  jun.  740 ;  Campbell  v.  Walker,  5 
Ves.  jun.  678,  and  Wbitackre  v.  Whitackre,  Sel.  Chan.  Caaea,  13. 

Remainders.  —  See  Parks  v  White,  11  Ves.  iun.  226. 

Agents,  —  York  Buildings  Company  p.  MacKenzie,  8  Bro.  P.  C.  42 ;  Lowther  «. 
Lowther,  13  Ves.  jun.  95;  see  Watt  o.  Grove,  2  Sch.  &  Lef.  492;  Whitcomb  v. 
Mincbin,  5  Madd.  91 ;  Woodhouse  v.  Meredith,  1  Jac.  &.  Walk.  204. 

Commissioners  of  Bankrupts.  —  Ex  parte  Bennet,  10  Ves  jun.  381 ;  Ex  parte 
Dumbell,  Aug.  13, 1806,  Mont.,  notes,  33,  ci|ed ;  Ex  parte  Harrison,  1  Back,  17. 

Assignees  ef  BankrwAs.  —  Ex  parte  Reynolds,  5  Ves.  jun  707  ;  Ex  parte  La- 
cey,  6  Ves.  jun.  625 ;  Ex  parte  Bage,  4  Madd.  459 ;  £x  parte  Badcock,  1  Mont.  6t 
Mac.  231. 

SoUdtors  to  the  Commission.  —  Owen  v.  Fonlkes,  6  Vet.  jun.  630,  note  h ;  Ex 
parte  Lin  wood ;  Ex  parte  Churchill,  8  Ves  jun.  343,  cited ;  Ex  parte  Bennet,  10 
Ves.  jun.  381 ;  Ex  parte  Dumbell,  Aug.  13, 1806,  Mont.,  notes,  cited ;  see  12  Ves. 
jun.  372;  3  Mer.  2(^. 

Auctioneers,  creditors  eonstdted  as  to  mode  of  sale,  or  any  persons  who  hy  tksir 
connection  with,  or  concern  in,  the  affairs  have  acquired  a  knoteledgejj^^.  —  oee  Ex 
parte  Hughes,  6  Ves.  jun.  617;  Coles  o.  Trecotbick,  9  Ves.  jun.  2Ski ;  1  Smitb'a 
Rep.  233 ;  Oliver  v.  Court,  8  Price,  127. 
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attorney  from  his  client  whikt  the  relation  subsists.  Bellew  v. 
Russell,  1  Ball  &  Beatty,  96  ;  9  Ves.  jun.  296  ;  18  Ves.  jun. 
133.  As  to  gifts.  Lord  Selsey  i;.  Rhoades,  2  Sim.  &  Stu.  41  ; 
WilUams  v.  Llewellyn,  2  You.  &  Jer.  68  ;  Champion  v.  Rigby, 
1  Russ.  &  Myl.  539.  Nor  can  an  arbitrator  buy  up  the  unascer- 
tained claims  of  any  of  ^  the  parties  to  the  reference.  Blennerhas- 
set  V.  Day,  2  Ball  &  Beatty,  116  ;  Caner.  Lord  AUen,  2  Dow, 
289.  Where  a  person  cannot  purchase  the  estate  himself,  he 
cannot  buy  it  as  agent  for  another.  9  Ves.  jun.  248 ;  Ex  parte 
Bennet,  10  Ves.  jun.  381. 

The  general  rule  stands  upon  our  great  moral  obligation  to  re- 
frain from  placing  ourselves  in  relations  which  ordinarily  excite  a  ^ 
conflict  between  self-interest  and  integrity.  It  restrains  all  agents, 
public  and  private  ;  but  the  value  of  the  prolubition  is  most  feh, 
and  its  application  is  more  frequent,  in  the  private  relations  in  which 
the  vendor  and  purchaser  may  stand  towards  each  other.  The  dis- 
abilitv  to  purchase  is  a  consequence  of  that  relation  between  them 
which  imposes  on  the  one  a  duty  to  protect  the  interest  of  the 
other,  from  the  faithful  discharge  of  which  duty  his  own  personal 
interest  may  withdraw  him.  In  this  conflict  of  interest,  the  law 
wisely  interposes.  It  acts  not  on  the  possibility,  that,  in  some 
cases,  the  sense  of  that  duty  may  prevail  over  the  motives  of  self- 
interest,  but  it  provides  against  the  probability  m  many  cases,  and 
the  danger  in  all  cases,  that  the  dictates  of  self-interest  will  exercise 
a  predominant  influence,  and  supersede  that  of  duty.  It  thei 
fore  prohibits  a  party  from  purchasing  on  his  own  account  thi 
which  his  duty  or  trust  requires  him  to  sell  on  account  of  another,] 
and  from  purchasing  on  account  of  another  that  which  be  sells  oip 
his  own  account.     In  eflfect,  he  is  not  allowed  to  unite  the  two  op- 

Eosite  characters  of  buyer  and  seller,  because  his  interests,  when 
e  is  the  seller  or  buyer  on  his  own  account,  are  directly  conflicting 
with  those  of  the  person  on  whose  account  he  buys  or  sells.  2 
Surge's  Comm.  459.  Cases  have  been  frequently  decided  in  the 
courts  of  Louisiana,  which  maintain  the  rule  in  all  its  integrity.  In 
Pennsylvania  it  is  enforced,  though,  on  looking  over  its  reports,  we 
find  a  case,  but  unsustained  by  any  reference  to  adjudged  cases,  in 
which  it  is  said  that  an  executor  might  buy  at  a  sale  of  tlie  tes- 
tator's effects,  if  he  did  so  for  a  fair  price,  at  public  auction.  In 
Maryland,  the  courts  of  chancery  carry  out  die  rule  to  the  fullest  ex- 
tent of  the  principles  upon  which  it  is  founded,  and  as  they  have  just 
been  stated  by  us.  In  the  case  of  Wormley  v.  Wormley,  8  Wheat. 
42],  this  court  declared,  that  no  rule  is  better  settled,  than  that  a 
trustee  cannot  become  the  purchaser  of  the  trust  estate.  He  can- 
not be,  at  the  same  time,  vendor  and  vendee.  It  had  been  pre- 
viously ruled,  in  the  case  of  Prevost  v,  Gratz,  6  Wheat.  481,  and 
this  court  afterwards,  in  Ringo  et  al.'  v,  Binns  et  al.,  reaffirmed  the 
rule,  by  its  application  to  an  agent  who  had  bought  land  to  which 
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his  principal  was  in  equity  entided.  It  said,  "  The  proposition  laid 
down  by  this  court  is,  that  if  an  agent  discovers  a  defect  in  the  title 
of  his  principal  to  land,  he  cannot  misuse  it  to  acquire  a  title  for 
himself ;  and  if  he  does,  that  he  will  be  held  as  a  trustee  holding 
for  his  principal.'*  10  Pet.  269,  281 .  See  also  the  case  of  Oliver 
V.  Piatt,  3  How.  333.  It  is  also  affirmed,  in  Church  v.  Marine 
Insui-ance  Company,  1  Mason,  341,  that  an  agent  or  trustee  can- 
not, directly  or  indirectly,  become  the  purchaser  of  the  trust  properly 
which  is  confided  to  his  care.  We  scarcely  need  add,  that  a  pur- 
chase by  a  trustee  of  his  cestui  que  trusty  suijurisy  provided  it  b 
deliberately  agreed  or  understood  between  them  that  the  relation 
shall  be  considered  as  dissolved,  "  and  there  is  a  clear  contract, 
ascertained  to  be  such,  after  a  jealous  and  scrupulous  examination 
of  all  the  circumstances,  and  it  is  clear  that  the  cestui  que  trust 
intended  that  the  trustee  should  buy,  and  there  is  no  fraud,  no 
concealment,  and  no  advantage  taken  by  the  trustee  of  information 
acquired  by  him  as  trustee,"  will  be  sustained  in  a  court  of  equity. 
But  it  is  difficult  to  make  out  such  a  case,  where  the  exception  is 
taken,  especially  when  there  is  any  inadequacy  of  price,  or  any 
inequality  in  the  bargain.  Coles  v,  Trecothick,  9  Ves.  246  ;  Fox 
V.  Mackreth,  2  Bro.  Ch.  R.  400 ;  Gibson  v.  Jeyes,  6  Ves.  277  ; 
Whichcote  v.  Lawrence,  3  Ves.  740 ;  Campbell  v.  Walker,  6 
Ves.  678  ;  Ayliffe  r.  Murray,  2  Atk.  59.  And  therefore,  if  a 
trustee,  though  strictly  honest,  should  buy  for  himself  an  estate 
from  his  cestui  que  trust^^nd  then  should  sell  it  for  more,  according 
to  the  rules  of  a  court  of  equity,  from  general  policy,  and  not  from 
any  peculiar  imputation  of  fraud,  he  would  be  held  still  to  remain  a 
trustee  to  all  intents  and  purposes,  and  not  be  permitted  to  sell  to 
or  for  himself.  1  Story's  Com.  on  Equity  (2d  ed.)  317  ;  Fox  r. 
Mackreth,  2  Bro.  Ch.  R.  400 ;  S.  C,  2  Cox,  320,  327. 

In  New  York  there  has  been  no  relaxation  of  it,  since  the  decision 
in  the  case  of  Davoue  v.  Fanning,  2  Johns.  Ch.  252.  It  is  a  critical 
and  able  review  of  the  doctrine,  as  it  had  been  applied  by  the  English 
courts  of  chancery  from  an  early  day,  and  has  been  received,  with  very 
few  exceptions,  by  our  State  chancery  courts,  as  altogether  putting 
the  rule  upon  its  proper  footing.  Indeed,  it  is  not  too  much  to  say, 
that  it  has  secured  the  triumph  of  the  rule  over  all  qualifications  and 
relaxations  of  it  in  the  United  States,  to  the  same  extent  that  had 
been  achieved  for  it  in  England  by  that  great  chancellor.  Lord 
Eldon.  Davoue  r.  Fanning  was  the  case  ofan  executor  for  whose 
wife  a  purchase  had  been  made  by  one  Hedden,  at  public  auction, 
bon&  fidcj  for  a  fair  price,  of  a  part  of  the  estate  which  Fanning 
administered,  and  the  prayer  of  the  bill  was,  that  the  purchase 
might  be  set  aside,  and  the  premises  resold.  The  case  was  ex- 
amined with  a  special  reference  to  the  right  of  an  executor  to  buy 
any  part  of  the  estate  of  his  testator.  And  it  was  affirmed,  and  we 
think  rightly,  that  if  a  trustee,  or  person  acting  for  others,  sells  the 
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trust  estate,  and  becomes  himself  interested  in  the  purchase,  the 
etstuU  qtit  trual  are  entitled,  as  of  course,  to  have  die  purchase 
set  aside,  and  the  property  reexposed  to  sale,  under  the  direction 
of  the  court.  And  it  makes  no  difierence  in  the  application  of  the 
mle,  that  a  sale  was  at  public  auction,  bona  fidt^  and  for  a  fair 
price,  and  that  the  executor  did  not  purchase  for  himself,  but  that  a 
tliird  person,  by  previous  arransement  with  the  executor,  became 
the  purchaser,  to  hold  in  trust  tor  the  separate  use  and  benefit  of 
the  wife  of  the  executor,  who  was  one  of  the  ctstuU  que  truMy  and 
who  had  an  interest  m  the  land  under  the  wiU  of  the  testator.  The 
inquiry,  in  such  a  case,  is  not  whether  there  was  or  was  not  fraud 
in,  fact.  The  purchase  is  void,  and  will  be  set  aside  at  the  instance 
of  the  cestui  que  trusty  and  a  resale  ordered,  on  the  ground  of  the 
temptation  to  abuse,  and  of  the  danger  of  imposition  inaccessible 
to  the  eye  of  the  court.  We  are  aware  that  cases  mav  be  found, 
in  the  reports  of  some  of  the  chancery  courts  in  the  United  Stales, 
m  which  it  has  been  held  that  an  executor  may  purchase,  if  it  be 
without  fraud,  any  property  of  his  testator,  at  open  and  public  sale, 
for  a  fair  price,  and  that  such  purchase  is  only  voidable,  and  not 
void,  as  we  hold  it  to  be.  But  with  all  due  respect  for  the  learned 
judges  who  have  so  decided,  we  say  that  an  executor  or  adminis- 
trator is,  in  equity,  a  trustee  for  the  next  of  kin,  legatees,  and 
creditors,  and  that  we  have  been  unable  to  find  any  one  well  con- 
sidered decision,  with  other  cases,  or  any  one  case  in  the  books,  to 
sustain  the  right  of  an  executor  to  become  the  purchaser  of  the 
property  which  he  represents,  or  anv  portion  of  it,  though  he  has 
done  so  for  a  fair  price,  without  fraud,  at  a  public  sale.  Why 
should  the  rule  be  relaxed  in  the  case  of  persons  most  frequentlv 
exposed  to  the  temptations  of  self-interest,  who  may  yield  to  it 
more  readily  than  any  others,  with  a  larger  impunity,  if  the  day  of 
equitable  retribution  shall  ever  come  for  those  who  have  been  de- 
frauded ?  Is  it  not  better  that  the  cause  of  the  evil  shall  be  pro- 
hibited, than  that  courts  of  equity  shall  be  relied  upon  to  apply  the 
remedy  in  particular  cases,  by  inquiring  into  all  the  circumstances 
of  a  case,  whether  there  has  or  lias  not  been  fraud  in  fact  ?  Is  the 
rule  to  be  relaxed,  in  the  case  of  executors,  in  respect  to  all  persons 
interested  in  the  estate,  or  only  to  such  of  them  as  are  sui  juris  9 
And  if  only  to  those  who  are  sui  juris ^  why  in  case  of  an  execu- 
tor as  to  such  persons,  when  the  riue  has  never  been  relaxed  by  any 
court  of  equity  to  permit  purchases  by  any  other  trustee  or  agent 
of  one  who  is  sui  juris  ?  Shall  it  be  relaxed  in  cases  of  those 
who  are  interested  in  the  estate,  and  who  are  not  sui  juris  or  mi- 
nors ?  Then  other  remedies  must  be  devised  to  protect  their 
interests  than  that  which  experience  has  shown  to  be  alone  efiica- 
cious.  It  is,  that  when  a  trustee  for  one  not  sui  juris  sees  that  it 
is  absolutely  necessary  that  the  estate  must  be  sold,  and  he  is  ready 
to  give  more  for  it  than  any  one  else,  that  a  bill  should  be  filed, 
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and  he  should  apply  to  the  court  by  motion,  to  let  him  be  a  purchaser. 
This  is  the  only  way  he  can  protect  himself.  There  are  cases  in 
which  the  court  will  permit  it.  Campbell  v.  Walker,  6  Ves.  jun. 
478  ;  13  Ves.  jun.  601  ;  1  Ball  &  Beatty,  418. 

Such  is  the  proceeding  adopted  in  Louisiana,  when  property  in 
which  a  minor  is  interested  is  offered  for  sale,  as  may  be  seen  by 
the  case  in  5  Louisiana  R.  16,  McCarty  v.  Steam  Cotton  Press 
Company  et  al.  The  property  was  sold  at  auction,  and  the  mother 
of  the  minor  became  the  purchaser.  It  was  contended  that  this 
purchase  was  nuU  and  void,  because  the  property  had  descended  to 
the  children  immediately  after  the  death  of  tne  father,  and  the  moth- 
er, who,  by  the  effect  of  the  law,  was  their  natural  tutor,  could  not 
buy  it.  The  court  said  it  was*  a  general  rule.  But  it  having  been 
shown  that  the  mother  and  purchaser  had  petitioned  the  Court  of 
Probates  for  a  ratification  ofthe  sale,  and  that  the  court  had  ratified 
'  it  upon  the  advice  of  a  femily  meeting,  the  sale  was  confirmed. 
And  the  court  held,  that  under  the  Spanish  law  (20)  a  tutor 
could  purchase  the  property  of  his  ward,  with  the  permission  of  the 
judge. 

We  have  said  more  upon  the  relaxation  of  the  rule  m  the  case  of 
executors  than  we  would  have  done,  if  the  learned  counsel  for  the 
appellants  had  not  pressed,  as  an  exemption  from  the  rule,  purchases 
made  by  executors  without  fraud  at  open  sale,  especially  when  by 
the  will  they  were  empowered  to  sell  the  estate  of  their  testator  for 
the  benefit  of  heirs  and  legatees,  and  were  heirs  or  legatees  themselves. 
And  if  it  had  not  been  urged,  that  the  decisions^of  the  Supreme 
Court  of  Louisiana  were  unsafe  guides  in  interpreting  the  Spanish 
laws  in  respect  to  the  incapacity  of  persons  to  purchase  at  judicial 
sales  particular  property,  on  account  of  the  official  or  financiering  re- 
lation in  which  they  stood  to  the  persons  who  owned  the  property. 
It  was  supposed  that  the  qualifications  of  the  rule  by  the  civil  law  em- 
braced executors,  or  might  do  so  by  the  reason  upon  which  those  qual- 
ifications were  sustained.  It  imposes  upon  us  the  task  of  showing, 
that  the  relaxations  of  the  rule  by  the  civil  law  were  never  permitted 
by  the  Spanish  law  which  prevailed  in  Louisiana,  and  were  never 
extended  under  the  civil  law,  to  permit  the  executor  testamentarius 
or  executor  dativus  to  buy  the  property  which  he  was  appointed  to 
administer.  It  is  a  subject  of  curious  and  instructive  examination 
to  trace  the  rule  or  prohibition,  in  the  course  of  its  application  under 
the  jurisprudence  of  different  nations.  In  all  of  them,  there  were 
limited  and  occasional  relaxations  of  the  rule  in  particular  cases, 
in  what  are  sometimes  called  hard  cases,  but  in  no  one  nation  have 

1)urchases  by  executors  been  permitted,  as  a  relaxation  of  the  civil 
aw  rule.  For  a  general  historical  examination  of  the  subject,  we 
have  not  time  ;  we  wish  we  had.  A  brief  examination,  however,  of 
the  qualifications  of  the  rule  by  the  civil  law  will  not  be  inappro- 
priate upon  an  appeal  from  a  court  held  in  Louisiana,  where  the  civQ 
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kw  exists  in  a  modified  form,  and  is  still  often  the  rule  of  deciaoa 
hy  its  enlightened  jurists.  The  pohibition  of  the  civil  law  is  thus 
expressed  :  —  "  Tutor  rempupilh  emere  non  potest ;  idemque  porri- 
gendum  est  ad  similia,  id  est,  ad  curatores,  procuratores,  et  qui 
negotia  aliena  genint."  Dig.,  Lib.  18,  tiu  1, 1.  34  ;  Inst.,  Lib. 
1,  tit.  21,  23. 

The  rule  as  expressed  embraces  every  relation  in  which  there 
may  arise  a  conflict  between  the  duty  which  the  vendor  or  pur- 
chaser owes  to  the  person  with  whom  he  is  dealing,  or  on  whose 
account  he  is  acting,  and  hia  own  bdividual  interest.  Nor  was  it 
ever  relaxed  or  qualified  by  the  civil  law,  further  than  to  allow  the 
guardian  to  purchase  the  property  of  the  ward,  palam  et  bona  fide^ 
at  public  auction.  ^^  Cum  ipse  tutor  nihil  ex  bcmis  pupilli,  qu» 
disUrahi  possunt,  comparare  palam  et  bona  fide  prohibetur ;  multo 
magis  uxor  ejus  hoc  facere  potest.''  Cod.,  Lib.  4,  tit.  38,  1.  5. 
But  foreseeing  the  mischief  which  might  grow  out  of  the  relaxation, 
it  required  that  the  purchase  must  be  made  by  the  guardian  himself, 
palam  tt  bona  fidty  and  not  per  interpositam  personam.  ^^  Sed  si 
per  interpositam  personam  rem  pupilli  emerit,  m  ea  causa  ut  emptio 
nullius  momenti  sit,  quia  non  bona  fide  videtur  rem  gessisse.  £t  ita 
est  rescriptum  a  D.  Severo  et  Antonino."  Dig.,  Lib.  26,  tit.  5, 1.  5, 
§  3.  A  purchase  by  a  guardian  fi^om  his  co-guardian  was  permit- 
ted, if  it  took  place  in  public,  and  bona  fide.  ^^  Item  ipse  tutor  et 
emptoris  et  venditoris  officio  fungi  non  potest.  Sed  enim  si  con- 
tutorem  habeat,  cujus  auctoritas  sufficit,  procul-dubio  emere  potest. 
Sed  si  mala  fide  emptio  intercesserit,  nullius  erit  momenti,  ideoque 
nee  usucapere  potest.  Sane,  si  suae  statis  factus  comprobaverit 
emptionem,  contractus  valet."     Dig.,  Lib.  26,  tit.  8,  1.  5,  §  2. 

The  guardian  might  purchase  at  a  sale  made  at  the  suit  of  a 
creditor.  ^^  Si  creditor  pupilli  distrahat,  sque  emere  boni  fide 
poterit."  Dig.,  Lib.  26,  1.  5,  §  5.  Such  is  the  extent  of  the 
qualification  of  the  rule  of  the  civil  law.  And,  its  limitation  not 
being  well  understood,  persons  have  often  been  misled  to  apply  it  to 
what  they  supposed  to  be  analogous  agencies,  such  as  executors, 
when  there  was  no  authority  either  in  the  text  of  the  civil  law,  or  in 
the  practice  under  it,  for  doing  so.  But,  further,  those  qualifications 
of  the  rule  mentioned  were  confined  in  practice  to  those  territories 
in  Europe  in  which  the  civil  law  prevailed  without  modification. 
And  it  is  remarkable,  considering  what  were  the  influences  upon 
Christendom  of  the  civil  law,  after  its  discovery  in  the  twelfth 
century,  —  and  when  not  until  some  time  after  it  began  to  be  used  as 
a  rule  of  law  by  which  public  and  private  rights  were  determined, 
—  when  in  the  fifteenth  and  sixteenth  centuries  it  was  the  study  of  the 
wisest  men,  —  it  is  remarkable  that  the  qualifications  of  the  rule,  as 
they  have  been  stated,  were  considered  imperfections,  and  were 
rejected  by  every  nation  in  Europe  whose  codes  are  generalljr  ad- 
mitted to  have  been  compiled  from  the  civil  law,  with  an  intimate 
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knowledge  of  human  nature,  as  if  has  alwinrs  shown  itself  in  the 
business  of  life.  Here,  appropriate  to  what  has  bemi  just  said,  is 
the  language  of  PotWer.  '*  Nous  ne  pouvons  acheter,  ni  par  nous- 
m^mes,  ni  par^personnes  interposees,  les  choses  que  font  partie  des 
biens  dont  nous  avons  I'administration  ;  ainsi  un  tuteur  ne  peat 
acheter  les  choses  qui  appartiennent  &  son  mineur  ;  un  administra- 
teur  ne  pent  acheter  aucune  chose  de  bien  dont  il  a  I'adminbtration." 
Tr.  du  Contrat  de  Vente,  part.  1,  n*  13*  The  rule  of  the  civil 
kw,  without  qualification,  is  adopted  in  the  codes  of  Holland. 
^^  Quae  vero  de  tutoribus  cauta,  ea  quoqiie  in  curatoribus,  procurator!* 
bus,  testamentorum  exeeutoribus,  aliisque  similibus,  qui  aliena  genint 
negotia,  probanda  sunt.''  Voet.,  Lib.  18,  tit.  1,  n.  9  ;  2  Burl's 
Comm.  463.  In  Spain,  the  rule  was  enforced  without  relaxation, 
and  with  stem  uniformity.  Judge  McCaleb  cites  in  his  opinion, 
from  the  Novissima  Recopilacion,  the  rule,  in  the  following  words. 
^'  No  man,  who  is  testamentary  executor  or  guardian  of  minors,  nor 
any  other  man  or  woman,  can  purchase  the  property  which  they  ad- 
minister, and  whether  they  purchase  publicly  or  privately  the  act  is 
invalid,  and  on  proof  being  made  of  the  fact,  the  sale  must  be  set^ 
aside."  This  was  the  law  of  Louisiana  when  the  executors  in 
this  instance  made  their  purchases,  and  it  is  conclusive  of  the  in* 
validity. 

We  have  thus  shown,  that  those  purchases  are  fraudulent  and 
void,  from  having  been  made  ftt  interpontam  personam^  and  if 
they  were  not  so  on  that  account,  that  they  are  void  bv  the  rule  m 
equity  in  the  courts  of  England,  and  as  it  prevails  in  the  courts  of 
equity  in  the  United  States.  It  has  also  been  shown,  that  they 
are  void  by  the  law  of  Louisiana,  as  it  was  when  they  were  made 
by  the  executors,  and  that  such  purchases  never  were  counte- 
nanced in  that  State  by  any  qualification  of  the  civil  law  rule  pro- 
hibiting purchases  by  those  who  stood  in  such  fiduciary  relations 
to  others  ;  that  the  act  could  not  be  generally  done,  wit^iout  creat- 
ing a  conflict  between  self-interest  and  integrity.  In  every  aspect 
in  which  we  have  viewed  this  case,  we  are  called  upon  to  direct 
that  the  purchases  made  by  Nicholas  and  Jean  Francois  Girod 
of  their  testator's  estate  should  be  set  aside.  We  shall  order 
it  to  be  done.  Nor  do  we  think  that  the  complamants  have  lost 
their  rights  by  negligence,  or  by  the  lapse  of  time.  We  can  only 
see  in  their  conduct  the  fears  and  forbearance  of  dependent  rela- 
tives, far  distant  from  the  scene  of  the  transactions  of  which  they 
complain,  desirous  of  having  what  was  due  to  them,  and  suspect- 
ing it  had  been  withheld,  but  unwilling  to  believe  that  they  had  been 
wronged  by  brothers,  with  whom  they  had  been  associated  in  a 
common  interest  by  another  brother  who  was  dead.  In  a  case  of 
actual  fraud,  courts  of  equity  give  relief  after  a  long  lapse  of  time, 
much  longer  than  has  passed  since  the  executors,  in  this  instance, 
purchased  their  testator's  estate.     In  general,  length  of  time  is  no 
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bar  to  a  trust  clearly  established  to  have  once  existed  ;  and  where 
fraud  is  imputed  and  proved,  length  of  time  ought  not  to  exclude 
relief.  Prevost  v.  Gratz,  6  Wheat.  481.  Generally  speaking, 
when  a  party  has  been  guilty  of  such  laches  -in  prosecuting  his  equi- 
table title  as  would  bar  him  if  his  title  were  solely  at  law,  he  will  be 
barred  m  equity,  from  a  wise  consideration  of  the  paramount  im- 
portance of  quieting  men's  titles,  and  upon  the  principle  that  expe* 
dit  rcipublica  ut  sit  finis  litium  ;  although  the  statutes  of  limita- 
tions do  not  apply  to  any  equitable  demand,  courts  of  equity 
adopt  them  ;  or  at  least  generally  take  the  same  limitations  for 
their  guide,  in  cases^  analogous  to  those  in  which  the  statutes  apply 
at  law.  10  Ves.  467  ;  1  Cox,  149.  Still,  within  what  time  a 
constructive  trust  will  be  barred  must  depend  upon  the  circcan- 
stances  of  the  case.  Boone  v.  Chiles,  10  reters,  177.  There  is 
no  rule  in  equity  which  excludes  the  consideration  of  circumstan- 
ces, and,  in  a  case  of  actual  fraud,  we  believe  no  case  can  be  found 
in  the  books  in  which  a  court  of  equity  has  refused  to  give  relief 
within  the  lifetime  of  either  of  the  parties  upon  whom  tlie  fraud  is 
proved,  or  within  thirty  years  after  it  has  been  discovered  or  be- 
comes known  to  the  party  whose  rights  are  affected  by  it.  In 
this  case,  that  time  has  not  elapsed  since  the  executors  made  their 
purchases,  and  it  is  not  pretended  that  they  were  known  to  any  of 
the  complainants  until  the  year  1817,  and  not  then,  except  by  the 
exhibition  of  an  account  by  the  executors  to  some  of  the  com- 
plainants, with  declarations  that  every  thing  had  been  fairly  done 
with  a  view  to  save  the  honor  of  the  testator,  and  the  interests  of 
those  who  were  the  objects  of  his  bounty.  In  this  view  of  the 
case,  it  is  not  necessary  for  us  to  consider  the  time  within  which 
remedies  are  barred,  or  property  may  be  acquired  by  prescription, 
under  the  laws  of  Louisiana.  We  would  willingly  otherwise  do 
so,  for  the  result  would  show  the  same  harmony  in  the  application 
of  the  rules  of  the  civil  law  and  those  of  Louisiana  upon  prescrip- 
tion with  the  rules  prevailing  in  courts  of  equity  in  England  and 
the  United  States,  as  we  trust  has  been  shown  to  exist  between 
them  in  the  prohibition  of  an  executor  to  buy  the  estate  of  his  tes- 
tator. 

The  receipts  or  acquittances  given  by  two  of  the  complainants  to 
the  executors  do  not  affect  their  rights.  They  were  obviously 
given  without  full  knowledge  of  all  the  circumstances  connected 
with  the  disposal  and  management  of  the  estate.     Indeed,  it  is 

flain  that  such  information  had  been  withheld  by  the  executors, 
t  is  true  that  an  account  was  presented  to  them,  with  official  sig- 
natures to  it,  but  without  vouchers  of  any  kind  to  verify  its  cor- 
rectness, and  it  was  accompanied  by  a  letter  from  Nicholas  Girod, 
in  which  menaces  of  displeasure  are  mingled  with  intimations  of 
future  kindness. 

We  shall  also  direct  the  official  proceedings  which  were  had 
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upon  the  account  of  Nicholas  Girod,  against  the  estate  of  Claude, 
to  be  set  aside  and  annulled.  But  there  will  be  allowed  to  the 
representatives  of  Nicholas,  in  the  settlement  of  the  estate,  the  sum 
of  $  6,574-20,  with  interest  at  five  per  cent.  The  proofs  in  the 
cause  show  that,  a  few  months  before  the  death  of  the  testator, 
there  had  been  a  settlement  of  accounts  between  him  and  Nicholas, 
and  we  allow  that  amount,  as  it  is  charged  in  the  general  account, 
disallowing  all  the  other  items.  We  suppose  it  to  be  an  inadver* 
tency  in  drawing  up  the  decree,  that  the  sum  just  mentioned  was 
not  allowed,  as  the  learned  judge,  in  his  opinion,  states  that  a  set- 
tlement had  taken  place,  with  that  result. 

We  shall  also  direct  that  the  actual  cost  of  all  permanent  im- 
provements which  were  made  upon  any  part  of  the  estate  by  Nich- 
olas Girod  shall  be  allowed  to  his  representatives,  with  interest  at 
five  per  cent,  in  the  setdement  which  shall  be  made  with  the  com- 

flainants  and  the  other  persons  having  an  interest  under  the  will  of 
llaude.  And  also  an  allowance  for  taxes,  and  the  expenses  and 
cost  paid  in  recovering  the  property  gained  by  alluvion.  A  ref- 
erence to  a  master  will  be  directed.  We  regret  to  perceive  from 
the  record,  that  all  the  persons  who  are  interested  in  the  estate  of 
Claude  F.  Girod  are  not  parties  to  this  proceeding.  We  shall  di- 
rect, that  they  shall  be  permitted  to  make  themselves  parties,  if  they* 
please  to  become  so.  But  in  giving  the  order,  it  is  not  intended  to 
delay  those  from  receiving  their  portions  in  whose  behalf  this  de- 
cree is  made.  The  fruits  of  their  vigilance  can  be  apportioned 
according  to  their  respective  rights  in  the  estate,  when  one  of  the 
original  testamentary  heirs  claims,  and  the  Circuit  Court,  in  the 
further  proceedings  in  the  cause  under  the  mandate  of  this  court, 
will  of  course  take  care  to  ascertain  who  are  the  representatives  of 
others  of  them  who  are  dead. 

Jean  Franjois  Girod  is  not  a  party  in  this  cause,  and  therefore 
we  can  give  no  decree  against  him,  but  should  he  offer  to  become 
a  party  for  the  purpose  of  claiming  what  under  the  wiD  was  his 
portion  of  the  estate  of  Claude,  or  should  it  be  claimed  by  any 
representative  of  his,  we  think  it  right  to  remark,  for  the  purpose 
of  preventing  further  litigation  in  this  matter,  that  such  claim  will 
be  subject  to  all  the  equities  subsisting  between  Jean  Francois  and 
Nicholas,  and  especially  to  the  allowance  to  the  representatives  of 
Nicholas  of  the  purchase  money  which  was  given  by  Nicholas  to 
Jean,  for  the  one  half  of  their  Joint  purchase  of  the  property  of 
their  testator,  with  interest  at  the  rate  according  to  their  contract 
up  to  the  times  when  the  purchase  money  was  paid,  and  after- 
wards at  five  per  cent. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
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trict  of  Louisiana,  and  was  argued  by  counseL     Whereupon  it  is 
considered  by  the  court,  — 

1.  That  the  plaintiffs  are  residuary  legatees  of  Claude  Francois 
Girod,  deceased,  in  the  following  proportion,  namely  :  Peronnd 
Bernardine  Girod,  the  widow  of  Jean  Pierre  Hector  Pargoud,  for 
one  eighdi ;  Rosalie  Girod,  the  widow  of  Louis  Adam,  for  one 
eighth  ;  Fran^oise  Peronne  Quitand,  the  wife  of  J.  A.  Allard,  for 
one  forty-eighth  ;  Marie  Philippine  Rose  Quitand,  for  one  forty- 
eighth  ;  Marie  Bernard  Quitand,  for  one  forty-eighth ;  Louis  Jo-» 
seph  Poidebard,  for  one  forty-eighth  ;  Benoite  Colline  Nicoud,  fcff 
two  two-hundred-and-eighty-eigliths  ;  Maurice  Emilie  Nicoud,  and 
Jenny  Benoite  Nicoud,  represented  by  Jean  Berger,  their  tu- 
tor, each  for  two  two-hundred-and-eighty-eighths  ;  Jean  Francis 
Girod,  the  nephew,  in  his  own  right,  and  as  testamentary  heir  of 
Pierre  Nicholas  Gu*od,  his  brother,  and  represented  by  Jean  Firman 
Pepin,  the  syndic  of  his  creditors,  for  one  twentieth  ;  and  Fran^- 
coise  Clementine  Girod,  wife  of  Pierre  Francois  Pemond,  for  one 
fortieth. 

2.  That  the  adjudication  of  landed  property,  with  the  slaves 
thereto  attached,  situated  on  Bayou  Lafourche,  made  on  the  18tb 
of  February,  1814,  to  Charles  St.  Felix  ;  the  retrocession  of  said 
property  by  said  Charles  St.  Felix  to  Nicholas  and  Jean  Franjoig 
Girod,  on  the  23d  of  Februaij,  1814;  the  adjudication  of  the 
property  situated  in  the  parish  oi  Orleans  made  to  Simon  Laignel 
on  the  9th  of  April,  1814,  and  the  notarial  seal  made  to  the  same 
on  the  26th  of  April,  1814,  in  pursuance  of  said  adjudication  ;  and 
the  conveyance  of  said  property  to  Nicholas  Girod,  of  the  28th  of 
April,  1814,  be  set  aside  and  annulled,  saving,  however,  the  just 
rights  of  third  persons,  to  whom  two  tracts  of  land  on  Bayou  La* 
fourche,  two  slaves,  and  a  piece  of  ground  in  the  ci^  of  New 
Orleans  were  conveyed  by  the  said  Nicholas  Girod  in  his  lifetimCi 
as  appears  from  the  admissions  in  the  pleadings. 

3.  That  for  the  purpose  of  giving  to  the  residuary  le^tees  of 
the  late  Claude  Francois  Girod  their  proportions  respectively  of 
the  estate  of  the  testator,  the  said  Circuit  Court  should  direct  either 
a  sale  of  the  said  property,  both  real  and  personal,  at  such  time  and 
manner  as  said  court  shall  see  fit,  or  cause  a  partition  in  kind  to  be 
made  of  said  property,  as  in  the  judgment  of  the  said  court  might  be 
deemed  most  advisable  ;  and  that  in  either  case  the  said  court 
should  direct  all  the  proper  conveyances  to  be  made  accordingly. 

4.  And  for  greater  certainty  it  is  hereby  declared,  that  the  prop- 
erty, of  which  undivided  portions  are  to  be  conveyed  and  assigned 
to  the  plamtifis  as  aforesaid,  is  all  the  property  and  slaves  which 
were  inventoried  in  the  parishes  of  Ascension,  Assumption,  and 
Lafourche  Interior,  after  the  death  of  said  Nicholas  Girod,  as  be- 
longing to  his  estate  ;  and  all  the  property  which  was  inventoried 
ifter  me  death  of  said  Nicholas  Girod,  as  situated  in  the  Municipal- 
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i^  No.  2  of  the  city  of  New  Orleans,  including  the  property  which 
is  an  alluvion,  and  accesscn'y  to  the  property  derived  from  the  es- 
tates of  Claude  Francois  Oirod,  and  which  was  abandoned  to  Nicho* 
ks  Girod  by  the  heirs  of  Bertrand  Gravier,  by  an  act  of  com^ 
BTomise  executed  cm  the  29th  day  of  March,  1823,  and  also  the 
noose  and  lot  situated  at  the  comer  of  St.  Louis  and  Chartres 
Streets,  in  Municipality  No.  1  of  the  city  of  New  Orleans. 

5.  That  the  adjudication  made  in  the  Parish  Court  of  the  Parish 
of  Orleans,  in  the  year  1815,  in  favor  of  Nicholas  Girod,  for 
$40,418*09,  and  claimed  by  the  said  Nicholas  in  the  account  filed 
in  the  Court  of  Probates  by  Nicholas  and  Jean  Francois  Ghrod,  in 
May,  1817,  be  set  aside,  and  instead  thereof  that  the  representa* 
fives  of  said  Nicholas  Girod  be  allowed,  in  the  settlement  of  the 
accounts  by  the  master  m  this  cause,  the  sum  of  $  6,576*20,  with 
interest  thereon  at  the  rate  of  five  per  cent,  per  annum  from  the 
1st  day  of  August,  1813. 

6.  That  the  two  acquittances  and  releases  given,  in  1817,  by  the 
plamtifis,  Madame  Adam  and  Madame  Pargoud,  to  Jean  Francois 
Girod,  be  set  aside,  and  be  allowed  no  other  force  or  effect  uian 
as  acknowledgments  of  the  receipt  by  Madame  Pargoud  for  5,242 
francs  75  c,  and  by  Madame  Adam  for  the  sum  of  10,242  firancs 
75  c.,  making  respectively  the  sum  of  $  975*15,  and  $  l,905'l5y 
in  the  currency  of  the  United  States,  as  stated  in  said  receipt  ; 
and  that  the  said  amounts  should  be  deducted  from  their  portions 
respectively  in  the  distribution. 

7.  That  a  reference  be  made  to  a  master  in  chancery  to  take  an 
account  of  what  is  due  from  the  estate  of  Nicholas  Girod  to  the 
plaintiffs,  on  account  of  the  property  belonging  to  the  estate  of 
Claude  Francois  Girod,  and  alienated  by  said  Nicholas  Girod,  for 
rents  and  profits,  and  for  interest ;  and  of  what  may  be  due  by  the 
complainants  to  tlie  estate  of  Nicholas  Girod,  for  payments  made 
by  the-  said  Nicholas  on  account  of  the  debts  of  the  said  Claude 
Francois  Girod,  and  of  the  legacies  paid  by  him,  and  of  permanent 
improvements  ;  and,  in  taking  said  account,  said  mast^  shall  charge 
the  said  estate  with  the  value  of  the  crop  alleged  to  have  been  cm 
hand,  when  the  property  in  Lafourche  was  adjudicated  to  Charies 
St.  Felix,  with  interest  thereon  ;  with  the  amounts  which,  by  ^m 
aforesaid  account  of  1817,  the  said  executors  acknowledged  to  have 
received,  or  for  which  they  consented  to  become  responsible,  from 
the  time  the  same  were  received  ;  with  the  price  at  which  the  two 
tracts  of  land  on  Bayou  Lafoin*che  and  the  two  slaves  were  soldy 
and  which  are  mentioned  in  the  pleadings  as  having  heretofore  been 
sold,  with  interest  thereon  from  the  time  when,  according  to  the  bill 
of  sale,  said  price  was  payable  ;  with  the  sum  of  thirty-five  thousaoct 
dollars,  thb  being  the  admitted  value  of  the  price  of  the  ground 
donated  by  Nicholas  Girod  to  the  Female  Orphan  Asylum,  with  in- 
terest thereon  from  die  time  said  donation  was  made ;  with  the 
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lents  and  profits  of  the  plaotation  and  slaves,  the  house  at  the 
comer  of  Chartres  and  St.  Louis  Streets,  aud  the  property  in 
Faubourg  St.  Mary,  now  called  the  Second  Municipality,  n^m  the 
adjudication  of  1814,  and  at  the  rate  which  might  reasonably,  and 
with  a  proper  administration,  have  been  obtained  for  the  same,  it 
being  understood  that  from  the  years  1829  and  1830,  when  the 
property  in  Faubourg  St.  Mary,  or  Second  Municipality,  still  un- 
disposed of,  was  leased  to  3 (Am  F.  Miller,  the  rents  and  profits 
diereon  are  to  be  charged  at  the  rate  at  which  the  rent  was  stipu- 
lated m  the  lease  to  said  Miller. 

8.  And  the  said  master  shall  credit  the  estate  of  Nicholas  Girod, 
on  said  account,  with  the  amount  with  which  said  executors  cred- 
ked  themselves  in  their  account  of  the  23d  of  May,  1817,  with  in* 
terest  thereon,  except  the  personal  claim  of  (40,418*09,  in  lieu 
of  which  this  court  has  directed  the  allowance  of  $  6,576*30,  be- 
in^  one  of  the  items  of  the  general  account  which  was  claimed  by 
fucholas  Girod  agamst  Claude  Francob  Girod  after  the  death  of 
the  said  Claude,  and  the  estate  of  Nicnolas  Girod  shall  be  credited 
with  any  payments  that  have  been  made  on  account  of  legacies  left 
by  the  said  Claude,  with  interest  thereon.  And  the  estate  of  the 
said  Nicholas  Girod  shall  be  credited  with  one  half  of  the  rents  and 
f|rofits  of  the  plantation  and  slaves  of  Bayou  Lafourche,  up  to  the 
time  when  Jean  Fran9ois  sold  his  interest  in  the  same  to  Nicholas 
Girod.  And  the  said  master  shall  also  credit  the  estate  of  the  said 
Nicholas  Girod  with  the  actual  cost  m  money  expended  by  the  said 
Nicholas  in  permanent  improvements,  stiU  in  existence,  of  or  upon 
any  part  of  the  estate  ot  Claude  Francois  Girod,  including  un- 
provements  of  the  property  gained  by  alluvicHi,  accessory  to  the 
property  derived  from  the  estate  of  Claude  Francois  Girod,  which 
was  abandoned  to  Nicholas  Girod  by  the  heirs  of  Bertrand  Gra- 
▼ier,  by  an  act  of  compromise,  executed  on  the  29th  of  March, 
1823,  and  the  expenses  and  cost  paid  by  him  in  recovering  the  al- 
luvion before  mentioned,  and  including  also  improvements  on  the 
lot  at  the  comer  of  St.  Louis  and  Chartres  Streets,  and  with  im- 

Irovements  on  the  lands  on  Bavou  Lafourche,  deducting  from  these 
ist  die  value  of  the  labor  of  the  slaves  on  the  said  plantation  aid- 
ing and  making  such  improvements,  and  of  the  materials  procured 
firom  the  same.  And  the  actual  cost  in  money  of  all  improvements 
made  by  said  Nicholas  shaU  be  allowed,  with  interest  at  five  per 
cent,  upon  the  same  from  the  time  it  shall  be  ascertained  or  found 
bv  the  master  that  the  sums  were  expended.  And  allowance  is 
also  to  be  made  to  the  estate  of  said  Nicholas  for  all  taxes  paid  on 
the  propertv  of  Claude  Francois  Girod.  And  the  said  master  is 
hereby  authorized,  for  die  cUscovery  of  the  matters  aforesaid,  to 
feceive  firom  the  parties,  upon  oath,  books,  and  papers,  and  writings 
in  their  custody  and  power  relating  thereto,  and  also  to  examine 
witnesses  orally  or  upon  written  interrogatories,  in  regard  to  the  cost 
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of  all  improvements,  due  notice  of  his  proceedmgs  m  this  matter 
being  given  to  the  parties  or  their  attorney. 

9.  And  the  said  master  shall  compute  what  amount  of  the  bat 
ance  so  to  be  foimd  against  the  estate  of  Nicholas  6ut)d  shall  be 
paid  to  each  of  the  plaintiffs,  accordbg  to  their  declared  propor* 
tionate  interest  in  the  estate  of  Claude  Francois  Girod,  and  said 
balance  shall  be  paid  to  them,  with  interest  from  the  date  up  to 
which  the  master's  report  may  present  a  calculation  of  interest ; 
and  said  pajrment  diall  be  made  I^  the  daUve  testamentary  execu- 
tors  of  Nicholas  Girod,  out  of  the  funds  of  said  estate,  m  preference 
to  any  legacies  under  the  will  of  said  Nicholas  Girod.  And  for 
the  better  discovery  of  matters  aforesaid,  the  parties  are  to  produce 
before  the  said  master,  upon  oath,  all  books,  papers,  and  writings 
b  their  custody  or  power  relating  thereto,  as  uie  said  master  shall 
direct.  And  the  said  master  shall,  when  necessary,  examme  said 
parties  upon  written  interrogatories. 

10.  That  any  other  person  or  persons,  not  now  parties  to  the 
proceedings,  claiming  title  to  the  funds  or  estate  in  controversy, 
or  to  any  part  thereof,  should  be  allowed  to  present  their  claims 
respectivelv  before  the  said  Circuit  Court,  to  make  due  proofs  there- 
of, and  to  become  parties  to  the  proceedings,  for  the  due  establish- 
ment and  adjudication  thereof.  And  that  the  costs  of  this  suit  which 
have  hitherto  accrued  in  the  said  court  should  be  paid  by  the  said 
dative  testamentary  executors  out  of  the  funds  of  said  estate. 

11.  It  is  thereupon  now  here  adjudged  and  decreed  by  this 
court,  that  so  much  of  the  decree  of  the  said  Circuit  Court  as  con- 
forms to  the  decree  and  opinion  of  this  court  be  and  the  same  ii 
hereby  affirmed.  And  that  this  cause  be  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  directions  to  allow  waif 
person  or  persons  not  now  parties  and  claiming  title  to  any  portioii 
of  the  estate  in  controversy  to  become  parties  to  the  suit,  to  pre- 
sent their  claims  and  make  due  proof  thereof,  and  for  such  fuither 
proceedings  to  be  had  therein,  in  conformity  to  the  decree  aad 
opinion  of  this  court,  as  to  law  and  justice  shall  appertain. 
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The  United  Statei  o.  Rogers. 
Thb  United  States.  Plaiio'iffs,  v.  William  S.  Rogers. 

The  United  States  have  adopted  the  principle  originally  established  by  European 
nations,  namely,  that  the  aoorifinal  tribes  of  Inmans  lo  North  Amenoa  are  not 
regarded  as  the  owners  of  the  territories  which  they  respectively  occupied.  Their 
country  was  divided  and  parcelled  out  as  if  it  had  been  vacant  and  unoccupied 
land. 

If  the  propriety  of  exercising  this  power  were  now  an  open  question,  it  would  h% 
one  for  the  law-making  and  political  department  of  the  government,  and  not  tha 
indicial. 

Tne  Indian  tribes  residing  within  the  territorial  limits  of  the  United  States  ara 
subject  to  their  authority,  and  where  the  country  occupied  by  them  is  not  within 
the  limits  of  any  one  of  the  States,  Coofrress  may,  by  law,  punish  any  ofienca 
committed  there,  no  matter  whether  the  onender  be  a  white  man  or  an  Indian. 

The  twenty-fiAh  aeotton  of  the  act  of  30th  June,  1834,  extends  the  laws  of  tha 
United  States  over  the  Indian  country,  with  a  proviso  that  they  shall  not  includ* 
punishment  for  **  crimes  committed  by  one  Inoian  against  the  person  or  property 
of  another  Indian." 

This  exception  does  not  embrace  the  case  of  a  white  man  who^  at  mature  age,  ia 
adopted  into  an  Indian  tribe.  He  b  not  an  **  Indian,'*  within  the  meaning  of 
the  law. 

The  treaty  with  the  Cherokees,  concluded  at  New  Echota,  in  1835,  allows  the  In- 
dian Council  to  make  laws  for  their  own  people  or  such  persons  as  have  con- 
nected themselves  with  them.  But  it  also  provides,  that  such  laws  shall  not  ba 
inconsistent  with  acts  of  Congress^  The  act  of  1834,  therefore,  oontrob  and  ex- 
plains die  treaty. 

It  results  from  these  principles,  that  a  plea,  set  up  by  a  white  man,  alleging  that  ha 
had  been  adopted  ov  an  Indian  tribe,  and  was  not  subject  to  the  jurisdiction  of 
the  Cironit  Court  or  the  United  Stales,  is  not  valid. 

This  case  came,  up,  on  a  certificate  of  division,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Arkansas. 

At  the  April  term,  1845,  of  the  said  Circuit  Coiut,  the  grand 
juiy  indictea  William  S.  Rogers  for  the  mtffder  of  Jacob  Nicho^ 
aoD.  Both  Rogers  and  Nicholson  were  alleged,  in  the  indictment, 
lo  be  ^^  white  men  and  not  Indians."  The  offence  was  charged 
to  have  been  committed  within  the  jurisdiction  of  the  court,  that  ia 
to  say,  in  that  part  of  the  Indian  country  west  of  the  State  of  Ar- 
kansas that  is  bounded  north  by  the  north  line  of  lands  assigned  to 
the  Osage  tribe  of  Indians,  produced  east  to  the  State  of  Mis- 
souri, west  by  the  Mexican  possessions,  south  by  Red  River,  and 
east  by  the  west  line  of  the  now  State  of  Arkansas  and  the  State 
of  Missouri  (the  same  being  territory  annexed  to  the  said  District 
of  Arkansas,  for  the  purposes  m  the  act  of  Congress  in  that  behalf 
made  and  provided^ . 

The  defendant  filed  the  following  plea :  — 

^^  And  the  defendant  in  his  own  proper  person,  comes  into  court, 
and,  having  heard  the  said  indictment  read,  says,  that  the  court 
ov^t  not  to  take  further  cognizance  of  the  said  prosecution,  be- 
cause, he  says,  heretofore,  to  wit,  on  the •  day  of  November, 

1836,  he  then  being  a  free  white  man  and  a  citizen  of  the  United 
States,  and  having  been  bom  in  the  said  United  States,  voluntarily 
and  of  his  free  wiU  removed  to  the  portion  of  the  coimtry  west  of 
the  State  of  Arkansas,  assigned  and  belonging  to  the  Cherokee 
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voflOB,  •crnriiiiig  to  ffae 

fo  Ere  vhi)  the  nid  Cherokee  woans,  as  faos  vife, 

fcer,  1%43,  vIms  she  dU,  ad  hf  her  had 

fiviogiD  the  Cherokee  ntioa,  which  is  his 

^  Aiid  the  Afif  nd  1  farther  says,  dat,  firoM  ihe 
as  aferesaid,  he  iaeorpomed  himseir  with  the 
as  ODe  c^  them,  aod  was  aod  is  so  treated, 
•d  bjr  said  tribe  aad  the  proper  aolhodtiei 
and  exercises  all  die  r^ttsaad  wifBeyj  of  a 
•aid  tribe,  and  was  andis  doniicjled  ia  the  coootij  ifanniil ; 
before  aod 

01  the  coiHiniwioii  oi  the  si^iposed  uiuie,  if  aor  ssch 
mitted,  to  wit,  b  the  Iii£an  comirjr  afivesaid,  he,  the 
bf  theacu  aforesaid,  became,  and  was,  aadstiD  is,  acitiaf  of  the 
Cherokee  nation,  and  beaone,  and  was,  aad  stiD  is,  a  Cherokee 
Indian,  within  the  true  inteat  uid  "^^"^  of  the  aet  of  Coapcss 
in  that  behalf  prorided.  And  the  said  defendant  farther  says,  that 
the  said  jBcob  Nicholson,  lone  before  the  comnussioe  of  said 
crime,  if  anr  sncb  was  committed,  ahbou^  a  nttve-bora  firee 
wUte  male  cttixen  of  the  United  States,  had  settled  in  the  tract  of 
country  assigned  to  said  Cherokee  tribe  of  Imfians  west  of  the 
State  of  Arkansas,  witboat  any  intentioD  of  i^uiuiug  to  said 
United  States  ;  that  be  intermarried  with  an  Indian  Cherokee 
woman,  according  to  the  Cherokee  form  of  marriage  ;  that  he  was 
treated,  recognized,  and  adopted  by  the  said  tribe  as  one  of  them, 
and  entitled  to  exercise,  and  did  exercise,  aD  the  rij^  and  priri- 
leges  of  a  Cherokee  Indian,  and  was  permanently  domiciled  in 
faid  Indian  country  as  his  home,  up  to  the  time  of  his  supposed 
intirder. 

*^  And  the  said  defendant  farther  says,  that,  by  the  acts  afore- 
said, he,  the  said  Jacob  Nicholson,  was  a  Cherokee  Indian  at  the 
time  of  the  commission  of  the  said  supposed  crime,  within  the  true 
intent  and  meaning  of  the  act  of  Congress  m  that  behalf  made  and 

{provided.  Wherefore  the  defendant  sajrs,  that  this  court  has  no 
urisdiction  to  cause  the  defendant  to  make  a  further  or  other  an- 
swer to  said  bill  of  indictment,  for  said  supposed  crime  alleged  m 
the  bill  of  indictment.  And  the  defendant  prays  judgment,  wheth- 
er he  shall  be  held  bound  to  farther  answer  said  indictment.'' 

To  this  plea  the  District- Attorney  of  the  United  States  filed  the 
foUowiog  dmurrer.  ' 

<<  And  the  said  United  States,  by  Samud  H.  Hen^stead,  Dis- 
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trict-Attomey,  come  and  say,  that  the  said  first  plea  of  the  de- 
fendant to  the  jurisdiction  of  this  honorable  court  is  insufficient  in 
law,  and  that,  by  reason  of  any  thing  therein  contained,  this  court 
ought  not  to  refuse  to  entertain  further  jurisdiction  of  the  crime  in 
sind  bill  of  indictment  alleged. 

^*  And  the  following  causes  of  demurrer  are  assigned  to  said 
plea :  — 

*^  1st.  That  a  native-bom  citizen  of  the  United  States  cannot 
expatriate  himself,  so  as  to  owe  no  allegiance  to  the  United  States, 
without  some  law  authorising  him  to  do  so. 

^^  2d.  That  no  incite  man  can  rightfully  become  a  citizen  of  the 
Cherokee  tribe  of  Indians,  either  by  marriage,  residence,  adoption, 
or  any  other  means,  unless  the  proper  authori^  of  the  United 
States  shall  authorize  such  incorporation. 

**  3d.  That  the  proviso  of  the  act  of  Congress,  relating  to 
crimes  committed  by  one  Indian  upon  the  property  or  person  of 
another  Indian,  was  never  intended  to  embrace  white  persons, 
whether  married  and  residing  in  the  Indian  nation  or  not." 

And,  upon  the  argument  of  the  said  demurrer,  the  following 
questions  arose,  and  were  propounded  for  the  decision  of  the 
court ;  but  the  judges  being  divided  in  opinion  upon  the  same,  up- 
on motion,  ordered  that  they  be  entered  of  record,  and  certified  to 
the  next  term  of  the  Supreme  Court  of  the  United  States  for  its 
opinion  and  decision  thereupon. 

1st.  Was  it  competent  for  the  accused,  being  a  citizen  of  the 
United  States,  either  under  the  fourth  clause  of  the  eighth  section 
of  the  first  article  of  the  Constitution  of  the  United  States;  or  und^ 
any  act  of  Congress  passed  in  virtue  of  the  Constitution  of  the 
United  States,  upon  the  subject  of  naturalization  ;  or  in  virtue  of 
any  admission,  obligation,  or  duty  incumbent  upon  the  government 
of  the  United  States,  and  implied  by  the  said  clause,  section,  and 
article  of  the  Constitution  ;  or  any  of  the  said  acts  of  Congress  in 
reference  to  citizens  of  the  United  States,  or  to  foreign  govern- 
ments, their  subjects  or  citizens,  upon  the  authority  of  the  will 
and  act  of  the  accused,  and  without  any  form,  mode,  or  condition 
prescribed  by  the  government  of  the  united  States,  —  to  divest 
himself  of  his  allegiance  to  that  government,  and  of  his  character 
of  citizen  of  the  United  States  ? 

2d.  Could  the  accused,  as  a  citizen  of  the  United  States,  or 
a  resident  within  the  same,  possess  the  right  or  the  power  resulting 
from  the  nature  and  character  of  the  civil  and  political  institutions 
of  the  United  States,  or  as  appertaining  to,  and  inherent  in,  him, 
as  a  free  moral  and  political  agent,  or  derived  to  him  from  the 
law  of  nature  or  from  the  law  of  nations,  founded  either  upon 
natural  right  or  upon  convention,  voluntarily  and  entirely  put  ofl;  his 
allegiance  to,  and  his  character  of  citizen  of,  the  United  States, 
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and  tranifer  that  aUegianGe  aad  citizenship  to  any  other  govenunent, 
state,  or  community  ? 

3d.  Could  the  tribe  of  Indians  residing  without  the  limits  of 
any  one  of  the  States,  but  within  the  territory  of  the  United 
States,  as  set  forth  in  the  pleadings  in  this  prosecution,  and  desig- 
nated as  the  Cherokee  tribe,  and  also  as  the  Cherokee  nation  (and 
by  whom  the  accused  allies  that  he  has  been  adopted),  be  held 
and  recognized,  b  reference  to  the  government,  and  under  the  laws 
of  the  United  States,  as  a  separate  and  distinct  government  or  na-i 
tion,  possessing  political  rights  and  powers  such  as  authorize  them 
to  receive  and  adopt,  as  members  of  their  state,  the  subjects  or 
citizens  of  other  states  or  governments,  with  the  assent  of  such 
subjects  or  citizens,  and  particularly  the  citizens  of  the  United 
States,  and  thereby  to  sever  their  allegiance  and  citizenship  from 
the  states  or  governments  to  which  they  previously  appertained, 
and  to  naturalize  such  subjects  or  citizens,  and  make  them  exclu- 
sively or  effectually  members,  subjects,  or  citizens  of  the  said 
Indian  tribe,  with  regard  to  civil  and  political  rights  and  obliga- 
tions ? 

4th.  Could  the  accused,  by  any  act  or  assent  of  his  own, 
combined  with  the  acts,  authority,  or  assent  of  the  above-men- 
tioned tribe,  residing  within  the  territory  aforesaid,  so  change  and 
put  off  his  character,  rights,  and  obligations  as  a  citizen  of  the 
United  States,  as  to  become  in  his  social,  civil,  and  political  rela- 
tions and  condition  a  Cherokee  Indian  ? 

5th.  Does  the  twenty-6fth  secdon  of  the  act  of  Congress  of  the 
SOth  of  Jime,  1834,  endtled  ^^  An  act  to  regulate  trade  and  inter- 
course with  the  '  Indian  tribes,  and  to  preserve  the  j^ce  of  the 
frontiers,"  and  the  proviso  to  that  section,  limit  the  operation  of 
the  said  act,  and  give  effect  to  the  said  proviso,  as  to  instances  of 
crimes'  committed  by  natives  of  the  Indian  tribes  of  full  blood, 
against  native  Indians  of  full  blood  only;  or  do  the  said  section 
and  proviso  have  reference  also  to  Indians  (natives),  or  others 
adopted  by,  and  permanently  resident  within,  the  Indian  tribes  ; 
or  have  they  relation  to  the  progeny  of  Indians  by  whites  or  by 
negroes,  or  of  whites  or  negroes  by  Indians,  bom  or  permanently 
resident  within  the  Indian  tribes  and  limits,  or  to  whites  or  iree 
negroes  bom  and  permanently  resident  in  the  tribes,  or  to  negroes 
owned  as  slaves,  and  resident  withm  the  Indian  tribes,  whether 
procured  by  purchase,  or  there  bom  the  property  of  Indians  } 

6th.  Does  the  plea  interposed  by  the  accused  in  this  prosecu- 
tion, the  facts  whereof  are  admitted  by  the  demurrer,  constitute  a 
valid  objection  to  the  jurisdiction  of  this  court  f 

The  twenty-fifth  section  of  the  act  of  1834,  referred  to  in  the 
fifth  point  certified,  enacts  as  follows  :  —  ^^  That  so  much  of  the 
laws  of  the  United  States  as  provides  for  the  punishment  of  crimes 
eommitted  within  any  place  within  the  sole  and  exclusive  jurisdic- 
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lion  of  the  United  States  shall  be  in  force  in  the  Indian  ooundy  ; 
providedy  that  the  same  shall  not  extend  to  orimeB  committed  bj 
one  Indian  against  the  person  or  property  of  anodier  Indian/' 

The  defendant  moved  die  court  for  an  order  to  discbarge  him 
from  imprisonment,  on  the  ground  that  the  court  were  divided  in 
opinion  on  his  plea  to  the  junsdiotion  ;  but  the  court  overruled  the 
motion,  and  remanded  hkn  to  the  cus^y  of  the  marshal. 

The  case  came  up  to  diis  court  upon  the  points  certiSed,  and 
was  argued  by  Mr.  Moi^n^  Attomey-Generali  on  behalf  c^  the 
United  States. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  has  been  sent  here  by  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas,  under  a  certificate  of  division 
of  opinion  between  the  justices  of  that  corart. 

It  appears  by  the  record,  that  William  S.  Rogers,  a  white  nun, 
was  indicted  in  the  above-mentioned  court  for  murder,  charged  to  ^ 
have  been  committed  upon  a  certain  Jacob  Nicholson,  also  a  white 
man,  in  the  country  now  occupied  and  allotted  by  the  laws  of  the 
United  States  to  the  Cherokee  Indians. 

The  accused  put  in  a  special  plea  to  the  indictment,  in  which  he 
avers,  that,  havmg  been  a  citizen  of  the  United  States,  he,  long 
before  the  offence  charged  is  supposed  to  have  been  committed, 
voluntarily  removed  to  the  Cherokee  country,  and  made  it  his 
home,  without  any  intention  of  returning  to  the  United  States,  that 
he  bcorporated  nimself  with  the  said  tribe  of  Indians  as  one  of  ^ 
them,  and  was  so  treated,  recognised,  and  adopted  by  the  said  tribe, 
and  the  proper  authorities  thereof,  and  exercised  all  the  rights  and 
privileges  ol  a  Ctierokee  Indian  in  the  said  tribe,  and  was  domiciled 
m  their  country  ;  that  by  these  acts  he  became  a  citisen  of  the 
Cherokee  nation,  and  was,  and  still  is,  a  Cherokee  Indian,  within 
the  true  intent  and  meaning  of  the  act  of  Congress  in  that  behalf 
made  and  provided ;  that  the  said  Jacob  Nicholson  had  in  like 
manner  become  a  Cherokee  Indian,  and  was  such  at  the  time  of 
the  commission  of  the  said  supposed  crime,  within  the  true  intent 
and  meaning  of  the  act  of  Congress  in  that  behalf  made  and  provid- 
ed ;  and  that  therefore  the  court  had  no  jurisdiction  to  cause  the 
defendant  to  make  a  further  or  other  answer  to  the  said  indictment. 

This  is  the  substance  of  die  plea,  and  to  this  plea  the  attorney  for 
the  United  States  demurred,  setting  down  die  causes  of  demurrer 
which  appear  in  the  foregoing  statement  of  the  case. 

Several  questions  have  been  propounded  by  the  Circuit  Court, 
which  do  not  arise  on  the  plea  of  the  accused,  and  some  of  them 
we  think  cannot  be  material  in  the  decision  of  the  case,  and  need 
not  therefore  be  answered  by  this  court. 

The  country  in  which  the  crime  is  charged  to  have  been  com- 
imtted  is  a  part  of  the  territory  of  the  United  States,  and  not  with- 
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in  the  limits  of  any  particular  State.  It  is  true  that  h  is  occupml 
by  the  tribe  of  Cherokee  Indians.  But  it  has  been  assi^ed  to 
V  them  by  the  Utiited  States,  as  a  place  of  domicile  for  the  tnbe,  and 
they  hold  and  occupy  it  vnth  the  assent  of  the  United  States,  and 
under  their  authority.  The  native  tribes  who  were  found  on  thb 
continent  at  the  time  of  its  discovery  have  never  been  acknowl- 
edged or  treated  as  independent  nations  by  the  European  govern* 
ments,  nor  regarded  as  the  owners  of  the  territories  they  respective- 
ly occupied.  On  the  contrary,  the  whole  continent  was  divided 
and  parcelled  out,  and  granted  by  the  governments  of  Europe  as  if 
it  had  been  vacant  and  unoccupied  land,  and  the  Indians  continual- 
ly held  to  be,  and  treated  as,  subject  to  their  dominion  and  control. 

It  would  be  useless  at  this  day  to  inquire  whether  the  principle 
thus  adopted  is  just  or  not ;  or  to  speak  of  the  manner  m  which 
the  power  claimed  was  in  many  instances  exercised.  It  is  due  to 
the  United  States,  however,  to  say,  that  while  they  have  maintained 
the  doctrines  upon  this  subject  which  had  been  previously  establislH 
ed  by  other  nations,  and  insisted  upon  the  same  powers  and  domin- 
ion within  their  territory,  yet,  from  the  very  moment  the  general 
government  came  into  existence  to  this  time,  it  has  exercised  its 
power  over  this  unfortunate  race  in  the  spirit  of  humanity  and 
Justice,  and  has  endeavoured  by  every  means  m  its  power  to  enlighten 
their  minds  and  increase  their  comforts,  and  to  save  them  if  possi- 
ble from  the  consequences  of  their  own  vices.  But  had  it  been 
otherwise,  and  were  the  right  and  the  propriety  of  exercising  this 
power  now  open  to  question,  yet  it  is  a  question  for  the  law-making 
and  political  department  of  the  government,  and  not  for  the  indicia]. 
'It  is  our  duty  to  expound  and  execute  the  law  as  we  finci  it,  and 
we  think  it  too  firmly  and  clearly  established  to  admit  of  db- 
pute,  that  the  Indian  tribes  residing  within  the  territorial  limits  of 
the  United  States  are  subject  to  their  authority,  and  where  the 
country  occupied  by  them  is  not  within  the  limits  of  one  of  the 
States,  Congress  may  by  law  punish  any  offence  committed  there, 
no  matter  whether  the  offender  be  a  white  man  or  an  Indian.  Coo- 
sequendy,  the  fact  that  Rogers  had  become  a  member  of  the  tribe 
of  Cherokees  is  no  objection  to  the  jurisdiction  of  the  court,  and 
no  defence  to  the  indictment,  provided  the  case  is  embraced  by  the 
provisions  of  the  act  of  Congress  of  the  30th  of  Jime,  18S4, 
entitled  "  An  act  to  regulate  trade  and  intercourse  with  the  Indian 
tribes,  and  to  preserve  the  peace  of  the  frontiers." 

By  the  twenty-fifth  section  of  that  act,  the  prisoner,  if  found  ginl- 
ty,  is  undoubtedly  liable  to  punishment,  unless  he  comes  within  the 
exception  contained  in  the  proviso,  which  is,  that  the  provisions  of 
that  section  "  shall  not  extend  to  crimes  committed  by  one  Indian 
against  the  person  or  property  of  another  Indian."  And  we  think 
it  very  clear,  that  a  white  man  who  at  mature  age  is  adopted  in  an 
Indian  tribe  does  not  thereby  become  an  Indian,  ana  was  not 
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hteiided  to  be  embraced  in  the  exception  above  mentioned.  He 
may  bj  such  adoption  become  entitled  to  certain  privileges  m  the 
tribe,  and  make  himself  amenable  to  their  laws  and  usages.  Yet 
be  is  not  an  Indian  ;  and  the  exception  b  confined  to  those  who  bj 
the  usages  and  oustonm  of  the  Indians  are  regarded  as  belonging  to 
their  race.  It  does  not  speak  of  members  of  a  tribe,  but  of  the 
race  generally,  -— *  of  the  family  of  Indians ;  and  it  intended  to  leave 
them  both,  as  regarded  their  own  tribe,  and  other  tribes  also,  to  be 

f'overned  by  Indian  usages  and  customs.  And  it  would  perhaps  be 
ound  difficult  to  preserve  peace  among  them,  if  white  mra  of  every 
description  might  at  pleasure  settle  among  them,  and,  bv  procuring 
an  adoption  by  one  of  the  tribes,  throw  off  all  responsibility  to  the 
laws  of  the  United  States,  and  claim  to  be  treated  by  the  govern- 
ment and  its  officers  as  if  they  were  Indians  bom.  It  can  hardly 
be  supposed  that  Congress  intended  to  grant  such  exemptions,  es* 
pecially  to  men  of  that  class  who  are  most  likely  to  become  Indians 
by  adoption,  and  who  will  generally  be  found  the  most  mischievous 
and  dangerous  inhabitants  of  the  Indian  country. 

It  may  have  been  supposed,  that  the  treaty  of  New  Echota,  made 
with  the  Cherokees  in  1835,  ought  to  have  some  influence  upon 
the  construction  of  this  act  of  Congress,  and  extend  the  exception 
to  all  the  adopted  members  of  the  tribe.  But  there  is  nothing  in 
the  treahr  in  conflict  with  the  construction  we  have  given  to  the 
law.  The  fifth  article  of  the  treaty  stipulates,  it  is  true,  that  the 
United  States  will  secure  to  the  Cherokee  nation  the  right,  by  their 
national  councils,  to  make  and  cany  into  effect  such  laws  as  they 
may  deem  necessary  for  the  government  and  protection  of  the  per- 
sons and  property  within  their  own  countir,  belonging  to  their  peo- 
pie,  or  such  persons  as  have  connected  themselves  with  them. 
But  a  proviso  immediately  follows,  that  such  laws  shall  not  be  in- 
consistent with  the  Constitution  of  the  United  States,  and  such  acts 
of  Congress  as  had  been,  or  might  be,  passed,  regulating  trade  and 
intercourse  with  the  Indians.  Now  the  act  of  Congress  under  which 
the  prisoner  is  indicted  had  been  passed  but  a  few  months  before, 
and  this  proviso  in  the  treaty  shows  that  the  stipulation  above  men- 
tioned was  not  intended  or  understood  to  alter  in  any  manner  its 
provisions,  or  affect  its  construction.  Whatever  obligations  the 
prisoner  may  have  taken  upon  himself  by  becoming  a  Cherokee 
by  adoption,  his  resp<msibility  to  the  laws  of  the  United  States  re- 
mained unchanged  and  undiminished.  He  was  still  a  white  man, 
of  the  white  race,  and  therefore  not  within  the  exception  in  the  act 
of  Congress. 

We  are,  therefore,  of  opinion,  that  the  matters  stated  in  the  plea 
of  the  acci^ed  do  not  constitute  a  valid  objection  to  the  jurisdiction 
oi  the  court,  and  that,  if  he  is  found  guilty  upon  the  indictment,  he 
is  liable  to  the  punishment  provided  by  the  act  of  Congress  before 
rrferred  to,  and  is  not  within  the  exception  in  relation  to  Indians. 
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And  we  shall  direct  this  opmion  to  be  certified  to  the  Circuit  Couiti 
as  the  aoswer  to  the  several  questions  stated  in  the  certificate  of 
division.  We  abstain  from  giving  a  specific  answer  to  each  ques** 
tion,  because,  as  we  have  already  said,  some  of  them  do  not  appear 
to  arise  out  of  the  case,  and,  upon  questions  of  that  description, 
we  deem  it  most  advisable  not  to  express  an  opinion. 


John  A.  Barrt,  Plaintiff  in  ekkor,  v.  Mary  Merckin  and  Eliza 

Ann  Barry,  Defendants. 

After  a  ease  baa  been  called,  and  placed  at  the  foot  of  the  docket,  the  court  cannot 
take  it  op,  on  motion,  and  attign  a  day  fyr  its  arcoment,  when  other  caioa,  of 

Sreat  public  importance,  haye  already  been  assigned  for  what  may  be  the  remain- 
er  or  the  term. 

The  circumstances  which  led  to  the  interlocutory  opinion  of  the 
court  in  this  case  are  sufficiently  set  forth  in  the  memorial  of  Mr. 
Barry,  and  the  opinion  of  the  court. 

The  memorial  was  as  follows  :  — 

**  To  their  Honors,  the  Justices  of  the  Supreme  Court  of  tho 

United  States  of  America. 

^^  The  memorial  of  John  A.  Barry  respectfully  represents,  that 
he  is  a  British  subject,  domiciled  and  resident  ahroad  within  the  d6« 
minions  of  her  Britannic  Majesty  ;  that,  for  some  considerable  time 
past,  he  has  had  upon  the  docket  of  this  honorable  court  a  highly 
important  and  most  interesting  case,  on  a  writ  of  error  to  the  Cir- 
cuit Court  for  the  Southern  District  of  New  Yoric  :  that,  e<»ise- 
quently,  he  came  over  to  these  United  States  in  Novemb^,  1844, 
to  attend  to  the  said  case  at  the  last  term  of  this  honorable  court ; 
but  the  number  of  the  case  being  128,  he  was  greatly  disappointed 
in  beiug  obliged  to  return  to  his  home  without  its  havmg.been 
reached  :  that  he  has  now  again  come  over  to  this  country  for  the 
purpose  of  meeting  the  said  case  ;  but,  owing  to  an  unusual  length 
of  passage,  did  not  arrive  at  Boston  imtil  after  this  honorable  court 
had  commenced  its  present  session  :  that  it  was  his  intention,  and 
full  expectation,  to  have  been  before  this  honorable  court  whenever 
the  said  case  (No.  72)  on  the  present  calendar  should  be  called  ^ 
but,  owing  to  an  attack  of  bodilv  indisposition,  he  was  detained  in 
New  York  imtil  he  became  apprehensive  that  he  might  not  be  endbted 
to  be  present  at  the  call  of  die  said  case  in  its  regular  order:  that  be 
thereupon  wrote  a  letter  to  W.  T.  Carroll,  Esq.,  the  cleric  of  this 
honorable  court,  intimating  his  said  apprehension,  in  order  that, 
should  it  be  realized,  the  cause  thereof  might  be  communicated  to 
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your  Honors^  in  the  hope  thtt|  under  die  oirouinstanoeS)  yottf 
Honors  would  be  pleased  to  permit  the  case  to  be  passed  over 
without  prejudice  until  your  memorialist's  arrival  in  Washington  : 
that  he  received  an  answer  from  the  said  W.  T.  Carroll,  Esq., 
aoknowled^g  his  receipt  of  the  said  letter,  but  informing  your  me- 
morialist that,  unfortunately,  the  case  had  been  reached  only  the  day 
before,  when,  agreeably  to  the  forty-third  rule  of  court,  the  said  case 
was  jplaced  at  the  foot  of  the  calendar  :  that,  in  the  event  of  its  so 
remaming,  your  memorialist  will,  if  he  shaU  live,  be  necessitated  to 
come  again  —  a  third  time  —  to  this  country,  at  the  next  setting  of 
this  honorable  court,  as  no  probability  exists  that  the  case  can  be 
reached,  in  its  new  position,  during  the  present  term. 

^^  Your  memorialist,  therefore,  respectfully  prays,  that,  in  consid- 
eration of  the  foregoing  premises,  and  further,  that  the  case  is  one 
in  relation  to  the  writ  of  habeas  corpuij  in  favor  of  liberty,  in  pro- 
ceedings on  which  courts  are  accustomed  to  relax  that  stringency 
of  technical  requirement  so  strenuously  adhered  to  and  insisted  on 
in  ordinaiy  formal  suits  at  law,  the  said  forty-third  rule  of  court  may 
not  be  enforced  on  the  present  occasion  ;  but  that  your  memorialist 
may  be  heard  in  the  matter  at  such  earlier  day  as  may  comport 
with  the  convenience  of  your  Honors,  or  be  appointed  for  the  pur- 
pose by  this  honorable  court.  JOHN  A.  BARRi . 

^^  WoihingUm,  D.  C,  February  6<&,  1846.'' 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  coiut. 

In  the  case  of  John  A.  Barry  t^.  Mary  Mercein  aod  Elisa  Ann 
Bairy,  a  motion  was  made  on  Friday  last  by  the  plaintiff  in  error 
to  assign  some  day  during  the  present  t«rm  for  the  argument.  A 
petition  was  filed  at  the  last  term  by  one  of  the  defendants  in  error, 
prajrmg  that  the  writ  of  error  might  be  dismissed  for  want  of  juris- 
diction. The  case  in  the  r^ular  order  of  business  was  called  on 
the  15th  day  of  January  hst,  and  neither  party  anpearine,  it  was^ 
according  to  the  rules  of  the  court,  placed  at  the  foot  of  the  calen- 
dar ;  and  it  is  now  evident,  from  the  number  of  cases  standing  be- 
fore it,  that  It  cannot  be  reached  during  the  present  term,  unless 
by  a  special  order  of  the  court  giving  it  priori^* 

Th^e  are  two  questions  in  the  case,  both  of  them  grave  and 
serious  ones  ;  —  1st.  Whether  this  court  have  jurisdiction  upon  a 
writ  of  error  in  a  case  like  this ;  and,  2d.  K  it  should  be  determined 
that  it  has  jurisdiction,  then,  whether  the  Circuit  Court  committed 
an  error  in  refusing  to  award  the  habeas  corpus. 

As  thb  controversy,  while  it  continues  undecided,  must  be  a 
painful  one  to  the  parties  on  both  sides,  the  court  feel  every  dispo- 
sition to  bring  it  to  a  speedy  hearing,  if  it  could  be  done  without 
injustice  to  oUiers  ;  and  if  die  motion  to  assign  a  day  was  liable  to 
no  other  objection  than  that  it  would  be  a  departure  from  the 
order  of  business  prescribed  by  the  rules,  there  would  be  no  diffi* 
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cvity  in  making  this  case  an  excepuon,  and  aasigning  a  day  for  the 
hearing. 

But  at  the  present  period  of  the  term,  the  assignment  of  a  par- 
ticular day  for  the  trial  of  this  case  involves  other  and  higher  con- 
siderations than  that  of  a  mere  departure  from  established  ndes. 
In  four  or  five  wedks,  at  farthest,  the  court  will  be  compelled  to 
close  its  session,  in  order  to  enable  its  members  to  p^form  their 
duties  at  the  circuits  ;  and  several  important  cases,  some  of  which 
cannot  be  cont'inued  without  producing  much  publu^  inconvenience 
in  three  or  more  of  the  States,  have  already  been  specially  assign- 
ed for  argument,  and  the  order  in  which  they  are  to  be  taken  up 
announced  from  the  bench  ;  and  in  obedience  to  this  notice  counsel 
have  been  for  some  time  past,  and  still  are,  attending  to  argue  them. 
It  is  very  doubtful  whether  enough  remains  of  the  term  to  enable 
the  court  to  dispose  of  these  cases,  and  it  is  probable  that  one  or 
more  of  them  may  of  necessity  be  continued.  Under  such  cir- 
cumstances, we  cannot,  without  injustice  to  others  and  inconven- 
ience to  the  public  b  several  of  the  States,  make  a  new  and  unex- 
pected arrangement  in  the  order  of  business,  by  which  another 
case,  not  entitled  to  priority,  is  interposed  out  of  its  proper  ord^. 
The  case  in  question  must,  therefore,  stand  over  until  the  next 
term. 


EnwASD  Bradfobb,  Plauvtifp  in  ebbor,  V,  RomsBT  W.  Williams, 

DSFBNDANT,    AND    JOHN    JUDGE,    PlAINTITP    IN    EBBOE,   0.    RoVEMt 

W.  Williams,  Defendant. 

By  a  statute  of  Florida,  where  suit  is  brought  upon  a  bond,  the  plaintiff*  need  not 
prove  its  execution  unless  the  defendant  denies  it  under  oath.  It  also  proridea 
that  such  an  instrument  may  be  assigned ;  that  the  assignee  becomes  vested  with 
aU  the  rights  of  the  assignor,  and  may  brine  suit  in  his  own  name. 

Under  this  statute,  where  a  joint  and  several  bond  was  signed  by  three  obligora 
and  made  payable  to  three  obligees,  one  of  whom  was  also  one  of  the  obligors, 
and  the  oblii^Bes  assigned  the  bond,  the  iaat  that  one  of  the  obligon  was  also  an 
obligee  was  no  valid  defence  in  a  suit  brought  by  tha  assignee  against  the  two 
other  obligors. 

The  inability  of  one  of  the  obligees  to  sue  himself  did  not  impair  the  vitality  of  th« 
bond,  but  amounted  only  to  an  objection  to  a  recovery  in  a  covrt  of  law.  Tb« 
assicnment,  and  ability  of  the  assignee  to  sue  in  his  own  name,  removed  this  di£> 
ficuTty. 

The  statute  of  Florida  places  bonds,  as  flir  as  respects  negotiability  and  the  right 
of  the  asognee  to  sue  in  his  own  name,  upon  the  same  footing  as  ImIIs  of  «i- 
change  and  promissory  notes.  The  case,  therefore,  falls  within  the  principle  of 
a  partner  drawing^  a  bill  upon  his  house,  or  making  a  note  in  the  name  of  the 
firm,  pavable  to  his  own  order,  both  of  wnich  are  valid  in  the  hnkda  of  a  komd 
fide  nolder. 

These  were  kmdred  cases,  argued  and  decided  together.  Brad- 
ford  and  Judge  were  obligors  upon  the  same  bonds,  dthough  sued 
separately,  and  the  same  questions  were  common  to  both  cases. 
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They  came  op,  hj  writ  of  error,  from  the  Court  of  Appeak  for 
the  Territory  of  Florida. 

The  case  was  thb. 

The  defendant  in  error  brought  an  action  of  debt  m  the  Superior 
Court  in  the  Middle  District  of  Florida  against  the  plaintiff  in  er- 
ror, and  declared  upon  four  bonds,  amounting  in  the  aggr^ate  to 
the  sum  of  $4,8§4'38,  made  by  thio  defendant  below,  WiHiara  P. 
Craig,  and  Ed.  Bradford,  by  which  they  bound  themselves  jointly 
and  severally  to  pay  that  sum  to  William  B.  Nuttall,  Hector 
W.  Braden,  and  William  P.  Craig,  or  to  their  order,  setting  out 
the  assignment  of  said  bonds,  in  due  and  proper  form,  by  the  obli- 
gees to  the  plaintiff  in  the  suit. 

The  defendant,  by  his  attorney,  craved  oyer  of  the  bonds,  and, 
after  setting  out  the  same,  pleaded  ^^  that  William  P.  Craig,  one 
of  the  obligors  mentioned,  was,  and  is,  the  same  identical  person 
named  William  P.  Craig  as  one  of  the  obligees  in  the  said  bonds, 
who,  together  with  the  others,  had  indorsed  the  bonds  to  the  plain- 
tiff, and  that  the  same  was  therefore  null  and  void  at  law,  and  not 
the  deed  of  the  defendant,"  concluding  with  a  verification. 

To  which  the  plaintiff  demurred,  and  the  defendant  jomed  in  the 
d^iurrer. 

The  court  gave  judgment  for  the  plaintiff  on  the  demurrer, 
which  judpient  was  affirmed  by  the  Court  of  Appeals,  upon  which 
this  writ  of  error  was  brought. 

The  record  not  having  been  filed  m  time,  the  cases  had  been 
docketed  and  dismissed  under  the  forty-third  rule  of  court,  on  mo- 
tioB  of  the  deftrndant  in  error.  Afterwards,  a  motion  was  made  by 
Mr.  WutcaU  to  reinstate  them,  which  was  argued  by  Mr.  WeH* 
eaU  and  opposed  by  Mr.  Thompswn ;  upon  wUch  motion 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court. 

A  writ  of  error  having  been  allowed  in  this  case,  and  the  record 
not  having  been  filed  by  the  plaintiff  within  the  forty-third  rule,  a 
motion  was  made  by  the  counsel  of  the  defendant,  on  presenting  a 
statement  of  the  judgment  below,  regularly  certified,  to  dock  it  and 
dismiss  the  cause,  which  the  court  ordered  to  be  dcme.  And  now 
a  motion  is  made  to  set  aside  that  order,  on  the  ground  that  the 
clerk,  who  cerdfied  the  judgment,  acted  without  authority. 

The  certificate  obiected  to  is  in  die  proper  form,  is  signed  by 
R.  T.  Birchett,  clerk  of  the  Court  of  Appeals  of  Florida,  and  is 
authenticated  by  the  seal  of  that  court. 

Florida  was  admitted  into  the  Union  as  a  State,  on  the  3d  of 
March  last,  but  provision  was  made  under  the  seventeenth  article 
in  the  constitution  for  the  continuance  of  the  courts  and  officers  of 
the  Territory  until  superseded  under  the  laws  of  the  State.  We 
think  the  clerk,  having  possession  of  the  records  of  the  Court  of 
Appeals,  has  a  legal  right,  under  its  sanction,  to  certify  its  judg- 
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neots,  and  therefore  that  the  ord^  of  dtsmisaal  caoaoi  be  set  aside 
on  the  above  ground.  But  in  consideration  of  a  change  of  govern- 
ment in  the  Tenritory,  and  the  consequent  embarrassnients  and 
doubts  in  regard  to  thk  writ  of  error  ;  and  also  in  consideration  that 
the  plaintiff  in  error,  in  seven  days  after  the  above  dismissal^  made 
this  modon,  and  asked  leave  to  file  the  record,  the  court  will  set 
aside  the  former  order,  and  permit  the  record  now  to  be  filed  ;  on 
the  condition,  that,  at  the  option  of  the  defendant  in  error,  the  plain* 
tiff  shall  submit  the  case,  on  printed  arguments,  at  the  present  term. 

In  conformity  with  the  above  order,  the  case  was  submitted,  upon 
the  following  printed  arguments,  by  Mr.  Wtsicott  and  Mr.  C  /. 
IngtrwUy  for  the  plamtiff  in  error,  and  Mr.  TTiompsony  for  the  de- 
fendant. 

Mr.  WestcoU  and  Mr.  Ingersoll^  for  the  plamtiff  in  error. 

These  cases  are  both  depending  on  the  same  principles.  The 
statement  of  defendant  m  error,  in  ms  brief  o(  the  pleadmgs,  is  cor- 
rect. The  notice  of  the  court  is,  howev^r^  asked  to  the  particular 
form  of  the  counts  on  the  bonds  sued  on.  They  are  described  as 
the  joint  and  several  bonds  of  Judge^  Bradford,  and  Craig,  and  as 
given  to  Nuttall,  Braden,  and  Craig.  Th^  are  averred  to  have 
been  indorsed  by  all  the  obligees  (Nuttall,  Kraden,  and  Craig)  to 
Williams.  The  plaintiff  must  recover  upon  the  case  made  in  bis 
declaration,  or  not  at  all,  in  this  action. 

The  fact  that  Craig,  named  as  obligee  in  the  bonds,  is  also  one  of 
the  obligors,  is  distbctly  averred  in  defendant's  plea.  The  plain- 
tiff's demurrer  admits  diis  fact.  The  first  question,  then,  arisea  as 
to  the  correctness  of  the  position  assumed  by  the  defendant,  that 
the  bonds  are  nullities,  and  cannot  be  sued  upon  at  law  by  the 
obUgees  or  their  assignees. 

It  is  a  principle  of  the  common  law,  that  no  one  can  be  both 
obligor  and  obligee  in  the  same  bond.  He  cannot  sue  himself,  and 
the  mstrument  is  a  nullity.  1  Plowden,  367,  368  ;  Co.  Litt.  264» 
365;  Bac.  Abr.  156,  157;  Powell  on  Contracts,  438;  East- 
man V.  Wright,  6  Pick.  321  ;  6  Taunt  407  ;  1  Tucker's  Conm. 
277  ;  2  American  Common  Law,  412,  414  ;  1  Chita's  Pleadings, 
45  ;  2  Saunders's  Rep.  47,  note  T  ;  Roscoe  on  Bills,  43,  44  ;  2 
Coventry  &  Hughes's  Dig.  238,  art.  9,  §  7,  art  7,  §  12  ;  Tur- 
ton  V.  Benson,  10  Mod.  450  ;  Mamwaring  v.  Newman,  4lc.,  2 
Bos.  &  PuU.  120  ;  Jus  v.  Armstong,  3  Dev.  286  ;  Taybr's 
case,  ibid.  288  ;  Bonner's  case,  ibid.  290  ;  Shamhour's  case,  2 
Dev.  6  ;  Davis  v.  Sonierville,  4  Dev.  382  ;  13  Serg.  &  Lowb. 
328.  The  court  are  particularly  referred  to  the  North  Carolina 
cases  above  cited. 

Independent  of  all  authority,  the  common  sense  of  tins  principle 
b  so  obvious  that  it  cannot  be  disputed.  Delivery,  which,  with 
sealing,  b  an  essential  part  of  a  bona,  cannot  be  macie  by  a  man  to 
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hims^,  nor  can  a  man  sik  himself*     Tbb  olgectioQ,  tbflrefofa$  is 
insuperaUe,  unless  it  can  be  evaded. 

The  ootinsel  for  defendant  in  error^  in  bis  submitted  bri^f,  does 
not  seem  disposed  to  contest  this  position,  but  it  is  attempted  to  be 
eiraded  by  contending  that  tlie  thirgr-third  and  tbirty*fourta  sections 
of  the  Territorial  statute  of  1828  (see  Duval's  Comp.,  p.  69,  cor- 
rectly quoted  in  2d  page  of  defendmit's  brief),  alters  the  common 
law  on  this  subject. 

The  common  law  was  adopted  in  Florida  at  the  first  session  of 
the  Territorial  legislature  after  the  cession.  (See  Laws  of  Florida 
of  1822 J  p.  53).  It  has  continued  in  force  in  Florida  eyef 
since.  In  1828,  a  revision  of  the  laws  was  attempted  by  the  legis- 
lature, and  in  the  enumeration  of  the  acts  to  be  continued  in  force, 
the  act  of  1822,  above  referred  to,  was,  as  is  notorious,  by  mere  in- 
advertence, omitted.  Until  k  was  reenacted  in  1829,  it  was  con- 
tended by  some  that  during  that  interim  the  civil  law  of  Spain, 
and  not  the  common  law  of  £ngland,  was  to  be  regarded  as  exist- 
ing in  that  territory  ;  hot  such  position  never  received  the  sanction 
of  any  judicial  deci^on.  It  is  submitted  that  the  common  law,  once 
adopted  as  a  sjrstem  in  1822,  continued  till  positively  and  affinna- 
tiveiy  abrogated.  A  different  rule  would  occasion  great  confusion 
and  embarrassment  as  to  contracts  made  in  the  year  1828,  made 
according  to  the  rules  and  forms  of  the  common  law,  and  in  the  be- 
lief that  it  controlled  them.  Yet  defendant  in  error  seeks  to  estab- 
lish such  doctrine. 

The  Territorial  statute  cited  ^^  vests  "  the  indorsee  with  the  same 
rights,  powers,  and  capacities  as  might  have  been  ^^  possessed  by 
the  assignor  or  indorser  ;  and  the  assignee  or  indorsee  may  bring 
suit  in  his  own  name."  (See  §  34  of  statute  cited,  p.  2,  defendant's 
brief,  and  Duval's  Comp.,  p.  96.) 

This  Territorial  statute  does  not  give  to  the  assignee  or  indorsee 
of  a  bond  any  noore  ^^  rights,  powers,  or  capacities,"  than  '^  inisht 
have  been  possessed  by  the  assignor  or  mdorser."  The  restrictive 
words,  "  the  same,"  used  in  dbe  law,  show  such  intention  by  the 
l^islature.  Defendant  in  error  cannot  sue  as  mdorsee,  imless  the 
words  ^'  the  same  "  are  construed  to  mean  more.  It  would  be  as 
reasonable  to  argue,  that  the  words  ^^  might  have  been  possessed," 
used  in  the  same  clause,  meant  that  the  indorsee  of  an  mvalid  bond 
should  have  the  ^^  same  r^ts,  powers,  and  capacities "  as  his 
indorsee  '^  might "  have  had,  if  ihe  bond  had  been  valid. 

The  concluding  clause,  providing  that  ^^  the  assignee  or  indorsee 
may  bring  suit  in  Us  own  name,"  was  not  intended  to  ^'  vest  "  him 
with  such  ^^  right,  power,  or  capacity,"  as  an  additional  right  to  that 
possessed  by  his  assignor  or  indorser  ;  in  other  words,  to  sue  on 
the  bond  in  his  own  name,  even  if  his  assignor  or  indorser  could  not 
sue  on  it.  The  statute  was  intended  to  make  valid  bonds  negotia- 
ble, and  allow  the  asngnee  or  indorsee  to  sue  in  his  own  name. 
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which  was  not  allowed  at  commoo  law  ;  all  the  indonser's  right  lo 
sue  in  his  own  name  is  founded  on  the  statute.  It  was  not  intended 
to  make  a  bond,  miraHd  before  indorsement,  become  valid  by  indorse- 
ment. 

It  was  never  contemplated  that  it  would  be  used  to  overturn  a 
fundamental  principle  of  the  common  law,  that  the  same  person 
could  not  be  both  obligor  and  ohhgee  in  the  same  bond,  and  both 
plaintiff  and  defendant  in  the  same  suit. 

In  this  case  the  counts  all  allege  Nuttall,  Braden,  and  Craig  to 
be  obligees  ;  they  allege  Nuttall,  Braden,  and  Craie  to  be  indorsers, 
and  they  allege  Judge,  Bradford,  and  Craig  to  be  me  obligors.  We 
Bre  saved  all  inquiry  as  to  what  might  have  been  properly  decided, 
if  plaintiff  had  not  made  these  express  allegations,  and  if  he  had 
counted  differently,  dropping  Craig  either  as  obligor  or  as  obligee 
and  indorser,  with  appropriate  averments.  This  case  must  be 
decided  on  the  pleadings  ;  and  they  state  that  Williams,  the  plains 
tiff,  claims,  as  indorsee  of  Nuttall,  Braden,  and  Craig,  of  a  bond 
given  to  them  by  Judge,  Bradford,  and  Craig.  Craig  is  expressly 
alleged  to  be  one  of  his  three  joint  indorsers.  He  has,  therefore,  in 
this  suit,  under  the  statute,  cited  precisely  '^  the  same,"  or  '^  all " 
(as^defendant  cites  the  statute  in  p.  3  of  his  brief)  ^^  the  rights, 
powers,  and  capacities,"  as  his  indorsers,  Nuttall,  Braden,  and 
Craig,  had,  and  no  more.  He  cannot  gainsay  his  own  pleadii^. 
If  these  bonds  had  not  been  indorsed,  could  Nuttall,  Braden,  and 
Craie  have  sued  Judge,  Bradford,  and  Craig  ? 

The  cases  cited  show  that  they  could  not  at  common  law,  and 
the  statute  gives  Williams  the  same  and  no  additional  rights  to  those 
they  had. 

The  argument  of  defendant  in  error  (page  3  of  brief  filed), 
which  concedes  that  ^'  Craig  sealed,  but  could  not  deliver,  the  bond, 
because  he  was  one  of  the  obligees ;  the  execution  of  the  bond 
was  therefore  incomplete,  until  Craig,  joining  the  other  obligees  in 
the  assignment  to  Williams,  by  that  single  act  compelled  the  exe* 
cution,"  &c.,  it  is  submitted,  gives  up  the  law  of  this  case  upon 
these  pleadings.  The  counts  are  not  consistent  with  such  case  as 
that  made  by  such  arguments.  To  sustain  it,  the  bonds  must  be 
regarded  as  being  made  and  delivered  directly  to  Williams  by 
Judge,  Bradford^  and  Craig,  and  Craig  not  regarded  as  indorser. 

The  pleadings  are  the  reverse  of  this  supposed  case.  So,  too, 
all  the  arguments  and  authorities  cited  by  defendant,  with  respect 
to  "  express  "  and  "  implied  "  delivery  of  a  deed  and  "  incho- 
ate "  instruments,  and  delivery  to  part,  and  not  all,  of  the  obligees, 
are  inapplicable  to  this  case  upon  the  pleadings,  and  th^  are  con- 
clusively answered  by  a  similar  reference.  The  cases  and  rules  of 
law  contended  for  by  defendant  in  error,  if  they  were  conceded^ 
db  not  apply  to  his  case,  made  upon  his  own  pleadings. 

The  assimilation  of  this  case  to  those  founded  upon  the  rules  of 
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commercial  hw,  by  which  bilk  of  exclMoge  and  Botes,  payable  to 
the  order  of  the  maker,  are  held  valid,  and,  when  indorsed  by  the 
maker,  suits  sustained  upon  them,  we  think  will  not  be  sanctioned 
by  this  court.  The  essential  difference  between  sealed  instruments 
and  simple  contracts,  and  the  pleadings  upon  them,  and  the  dis^ 
tinctions  of  the  mercantile  law,  are  so  obvious,  that  it  is  not  neces* 
sary  to  refer  to  them.  Nor  has  the  law  governing  simple  contracts 
by  partnerships  any  analogy  to  the  law  relating  to  sealed  oUigations. 

The  case  of  Smith  v.  Lusher,  5  Cowen's  Rep.  (cited  by  de- 
fendant in  error),  was  a  case  turning  on  both  a  partnership  and  a 
promissoiy  note,  in  which,  according  to  the  law  merchant,  and  for 
securing  the  free  circulation  of  those  negotiable  instruments  which 
have  become  a  convenient  substitute  for  the  common  currency  of 
the  country,  and,  in  many  respects,  equivalent  to  money  itseli,  the 
court  could  not  do  less  than  sustain  the  right  of  recovery.  But 
no  bond  was  in  suit  in  that  case,  and  die  whole  argument,  both  at 
the  bar  and  on  the  bench,  whenever  the  case  of  a  oond  is  alluded 
to,  shows  what  would  have  been  the  decision  if  the  action  had  been 
tmon  a  bond.  The  instance  of  an  obligation  payable  by  a  man  to 
himself  is  constantly  mentioned  as  an  absolute  nullity. 

The  case  cited  by  defendant  from  7  Gill  &  Johns.  365,  is 
deemed  to  be  in  our  favor.  The  principle  for  which  we  contend, 
that  the  bonds  declared  on  were  void  at  common  law,  is,  we  con* 
ceive,  conc^ed  in  that  case  ;  and  the  only  question  was,  what 
constituted  an  assignment  of  the  instrument  then  sued  on.  The 
court  held  the  bequest  to  be  such  assignment,  especially  as  it  was 
delivered  to  plaintiff  by  the  executor,  who  was  the  party  owing  and 
sued.  The  objection  we  make  in  this  case  at  bar,  that  these  bonds 
were  void  in  their  inception,  could  not  be  made  in  that.  The  in- 
strument  there  was  confessedly  valid,  and  the  objection  made  was, 
that  it  was  extinguished  by  coming  to  the  hands  of  the  executor. 
Whether  these  bonds  can  be  made  valid  by  any  indorsement,  and 
whether  the  court  would  so  hold  in  a  case  in  which  the  pleadings 
were  consistent  whh  a  case  so  made,  as  before  observed,  it  is  not 
necessary  now  to  inqube. 

The  rule  admitted  by  defendant  in  error  (see  page  3  of  his  brief) , 
that  "  there  is  a  technical  objection  to  the  juriscBction  of  a  court 
of  law  in  cases  of  suit  on  a  bond  in  which  the  same  party  is  obligor 
and  obKgee,  and  such  suits  are  properly  cognizable  in  a  court  of 
equity,  because  it  is  in  such  courts  only  that  adequate  relief  can  be 
given,"  is,  however,  all-sufficient  for  plaintiff  in  error  in  this  case. 
We  admit,  though  these  bonds  are  void  at  common  law,  the  obligors 
can  be  compelled  to  do  justice  by  a  court  of  equity.  The  defend- 
ant in  error  states,  on  same  page  in  his  brief,  that  these  bonds  are 
by  one  "  company  of  persons  to  another  company  or  association,, 
and  one  of  tlie  persons  is  a  member  of  both."  This  is  but  a  par* 
tial  statement  oi  the  case.     If  it  had  been  stated,  also,  that  these 
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bonds  were  given  for  lands,  for  which  lands  bonds  to  make  tides 
were  given  bv  the  obligees,  and  that  the  vendors  are  unable  to  make 
good  titles,  the  justice  of  the  rule  conceded  by  defendant  in  error, 
and  the  reason  and  object  of  a  defence  against  these  bcHids  at  law 
wxHild  be  manifest,  for,  in  such  case,  a  court  of  equity  is  the  odIjt 
tribunal  proper  to  decide  between  the  jparties. 

It  can  scarcely  be  necessary  to  observe,  that  the  rule  of  the 
Federal  courts,  to  follow  the  decisions  of  the  highest  State  court  in 
the  construction  of  the  local  statutes  regulating  practice  in  suits, 
has  never  been  held  to  apply  to  the  Territorial  courts,  which  are 
made  subject  to  the  appellate  and  revisory  power  of  this  court  by 
act  of  Congress,  which  courts  are  created  by  Federal  legislation^ 
and,  indeed,  the  legislation  of  the  Territory  whoUy  derived  from 
Federal  authori^r ;  nor  does  the  rule  apply  to  the  decision  of  a 
State  court,  when  the  question  is,  as  in  this  case,  not  as  to  a  mere 
matter  of  practice,  but  as  to  a  fundamental  rule  of  common  law^ 
and  whether  it  has  been  abrogated  by  the  statuto.  Whether  three 
or  four,  out  of  five,  judges  of  the  Florida  court  concurred  in  the 
decision  now  under  examination,  we  do  not  deem  important.  If 
all  had  concurred,  and  if  erroneous,  it  should  be  reversed  ;  but,  in 
answer  to  the  statement  in  the  brief  on  the  other  side  on  this  sub- 
ject, we  would  remark,  that  the  only  Judge  who  filed  a  dissentine 
opinion  speaks  of  the  decision  as  being  made  by  ^'  a  majority  oi 
the  court." 

Mr.  Thompson^  for  defendant  in  error. 

This  was  an  action  of  debt,  instituted  in  the  Superior  Court  of 
the  Middle  District  of  Florida  by  Williams  against  the  present 

C'  'otiff  in  error,  as  one  of  the  obligors  of  four  jobt  and  several 
ds,  made  by  John  Judge,  Edward  Bradford,  and  William  P. 
Crai^,  payable  to  Hector  W.  Braden,  William  B:  Nuttall,  and 
William  r.  Craig,  or  order,  and  by  the  said  obligees  assigned  to 
Rdl»ert  W.  Williams,  the  defendant  in  enror  in  thb  court. 

The  declaration  contains  five  counts,  —  one  upon  each  bond, 
and  the  fifth  upon  an  account  stated. 

The  defendant  pleaded  two  pleas ;  the  first  applicable  to  the 
first  four  counts,  and  the  second,  a  plea  of  nil  debet  to  the  fifth 
count.  The  plea  to  the  special  counts  craves  oyer  of  the  writings 
obligatory,  and  allies,  that  William  P.  Craig,  ooe  of  the  djligors^ 
'^  was  and  is  the  same  identical  person  named  WiUiam  P.  Craig,'* 
as  (me  of  the  obligees  in.  said  bonds,  and  the  same  are  therefore 
null  and  vdd  in  law,  and  not  the  deeds  of  the  said  Judge.  To 
this  plea  there  was  a  general  demurrer  and  joinder,  and  the  Supe* 
rior  Court  sustiiined  the  demurrer,  and  gave  judgment  for  the  plain*- 
tiff  (Williams)  accordii^  to  the  agreement  of  counsel  filed  m  the 
record. 

The  cause  was  removed  to  the  Court  of  Appeals  of  the  Florida 
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Territoiy,  wWcfa  court  affirmed  tbe  jodgmeBt  pf  die  Superior 
Court. 

The  question  winch  presents  itself  for  coond^rfttion  ia  this  case 
is  this  :  — Does  the  fact  alleged  in  the  plea,  and  admitted  by  the 
demurrer,  of  the  identity  of  William  P.  Craig,  one  of  the  obligors, 
as  one  of  the  obligees,  render  the  bonds  null  and  void  in  law  as  to 
aH  the  obligors,  so  as  to  defeat  the  right  of  action  of  Robert  W. 
Williams,  the  assignee  ? 

We  maintam  the  negative  of  this  proposition,  and  contend  that 
the  present  case  is  clesiriy  distinguishable  from  the  oases  cited  hf 
the  plaintiff  in  error  in  argument  in  the  court  below,  and  which  wiH 
doubtless  be  pressed  upon  the  consideration  of  the  court  here.  It 
was  said  that  such  an  mstrument  was  void,  because  Craig  could  not 
deliver  the  instrument  to  himself,  and  delivery  was  essential  to  the 
validity  of  a  bond,  and  because  no  action  could  be  maintained  upon 
it ;  the  same  person  cannot  be  plamtiff  and  defendant. 

This  case,  however,  is  not  to  be  determin'^d  by  the  rules  of  the 
common  law,  but  by  the  act  of  the  legislative  council  of  Florida, 
which  has  made  some  important  alterations  in  the  law  as  it  formor* 
ly  stood. 

By  the  thir^-third  section  of  the  act  of  1888,  it  is  provided, — 
^^  That  it  shall  not  be  necessary  for  any  person  who  sues  upon  any 
bond,  note,  covenant,  deed,  bill  of  exchange,  or  other  writing  where- 
by money  is  promised  or  secured  to  be  paid,  to  prove  the  execution 
of  such  bond,  note,  covenant,  deed,  bill  of  exchange,  or  other  writ- 
ing, unless  the  same  shall  be  dented  by  the  defendant  under  oath." 

The  thirty-fourth  section  provides,  —  ^^  That  the  assignment  or 
indorsement  of  any  of  the  forementioned  instrumoitts  of  writing 
shall  vest  the  assignee  or  indorsee  thereof  with  the  same  rights, 
powers,  and  capacities  as  might  have  been  possessed  by  the  as* 
s^Bor  or  indorser.  And  the  assignee  or  indorsee  may  bring  suit 
in  his  own  name,"  &c.     See  Duval's  Conip.,  p.  96. 

The  character  of  the  transaction,  as  inferrible  from  the  instn>» 
ments,  seems  to  have  been  an  indebtedness  of  several  persons 
composing  one  joint  company,  of  which  Craig  was  one,  to  another 
company  of  several  persons,  of  which  he  was  abo  a  member,  and 
the  bond  was  executed  as  the  evidence  of  that  indebtedness.  We 
admit  that  delivery  is  essential  to  the  complete  execution  of  every 
deed,  but  we  contend  that  where  there  are  several  co-obligees,  a 
formal  delivery  to  all  is  not  necessary  (Moss  v.  Riddle,  5  Craneh, 
351),  and  we  pesume  where  there  are  several  co-obligors  a 
fonnal  delivery  by  all  to  the  obligees  is  equally  unnecessary* 
In  this  case  we  see  no  valid  objeetion^  to  tbe  delivery  of  these 
bonds  by  Judge,  Bradford,  and  Craig,  the  obligors,  or  by  some 
one  of  them,  to  Braden  or  Nuttall,  representing  the  obligees. 

^^  Delivery  of  a  deed  may  be  express,  or  implied  by  circum- 
stance,—  by  saying  somethiiig  and  doing  nothing,  — or  by  doin^ 
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something  and  saying  nothing."  Shep.  Touch.  67  ;  4  Halst.  N. 
J.  Rep.  153 ;  1  Johns.  Cas.  263 ;  1  Harris  &  Gill*s  Rep.  324  j 
1  Harris  &  Johns.  Rep.  323. 

But  suppose  the  bonds  were  inchoate,  or  incomplete  in  the 
hands  of  the  obligors  for  want  of  delivery,  because  Craig  could 
not  deliver  to  himself.  The  statute  which  we  have  referred  to 
will,  upon  the  assignment  of  the  instrument,  avoid  the  mere  tech- 
nical objection  by  providmg  a  person  to  whom  Craig  could  and 
did  deKter  the  mstruments.  Judge  and  Bradford  sealed  and  de- 
livered the  obligations  to  the  obligees, — Craig  sealed,  but  could 
not  d^ver,  because  he  was  one  of  the  obligees,  —  the  execution 
of  the  bond  was  therefore  incomplete  until  Craig,  joining  the  other 
obligees  in  the  assignment  to  Williams,  by  that  single  act  com- 
pleted die  execution  ;  Williams,  the  assignee,  being  invested  by 
the  statute  with  **  all  the  rights,  powers,  and  capacities  "  of  his 
assignors,  and  die  bond  becoming  by  the  mere  operation  of  the 
statute  payable  to  Williams,  the  assignee. 

The  instruments  were  not  technically  void,  because  inchoate ; 
tbey  were  merely  in  the  progress  of  creation,  and  had  life  and 
vigor  when  complete  and  perfect.  In  Kent  v.  Somerville,  in  the 
Court  of  Appeals  of  Maryland,  it  was  held  that  a  bequest  by  the 
obligee  of  a  single  bill  was  an  inchoate  transfer  of  the  bill  b  writ- 
ing, which  when  assented  to  by  the  executor  is  made  perfect,  and 
vests  at  law  in  tbe  legatee  the  bon&  fide  tide  or  interest  in  the  bill. 
7  Gill  &  Johns.  266,  271. 

The  bequest  in  this  case  was  not  held  void  because  inchoate 
and  incomplete  ;  it  was  only  inoperative  dll  it  received  the  assent 
of  the  executor,  which  completed  the  act  of  transfer. 

Next,  we  contend  that  die  bonds  were  not  void  because  Cmz 
could  not  sue  himself.  This  is  not  precisely  the  case  of  a  bond 
by  one  person  to  himself;  it  is  of  one  company  of  persons  to 
another  company  or  associadon,  in  which  one  of  the  persons  is  a 
member  of  both. 

We  admit  there  is  a  technical  objection  to  the  jurisdiction  of  a 
court  of  law  in  such  a  case  ;  that  such  suits  are  properly  cogniz- 
able in  a  court  of  equity,  because  it  is  in  the  latter  courts  only 
diat  adequate  relief  can  be  given.  It  is  quite  common  in  the  mer- 
cantile world  for  one  person  to  be  a  member  of  two  firms,  and  for 
one  of  such  firms  to  become  indebted  to  the  other,  yet  we  have 
never  known  such  a  contract  to  be  held  and  deemed  void,  because 
a  court  of  common  law  would  not  take  jurisdiction.  And  why 
should  this  transaction  be  deemed  void,  because  the  pardes  chose 
to  use  a  sealed  instrument  as  the  evidence  of  their  contract  ? 

As  the  law  formerly  stood  in  Florida,  before  the  act  of  1828  be- 
fore cited,  there  was  a  technical  objecdon  to  the  jurisdiction  of  a 
court  of  law  upon  the  bonds  ;  but  the  act  of  1828,  making  bonds 
and  "  all  other  instruments  whereby  money  is  promised  or  secured 
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to  be  pud  "  assignable,  and  giving  the  asaigoee  a  right  to  sue  ib 
his  own  name,  avoids  the  objectioa,  and,  instead  of  forcing  him  to 
use  the  names  of  the  original  obUgees,  which  would  drive  him  for 
his  remedy  to  a  court  of  equity,  throws  open  to  him  the  courts  of 
law.  The  suit  is  in  the  name  of  \VilliamS|  the  assignee ;  the 
plaintiff  and  defendant  on  the  record  are  not  the  same  person. 

In  Florida,  since  the  act  of  1828,  the  analogy  between  bonds 
and  notes,  in  regard  to  their  negotiability,  is  complete.  Prior  to 
the  Stat.  3  and  4  Anne,  in  England,  promissory  notes  were  re- 
giarded  as  mere  choses  in  action  ;  the  transfer  or  assignment  did  not 
vest  the  transferee  with  a  right  to  sue  in  his  own  name  ;  the  stat- 
ute gave  them  this  negotiability  by  putting  them  on  the  same  fbot-> 
ing  with  inland  bills  of  exchange. 

It  is,  and  has  been  for  many  years,  a  conunon  practice  to  draw 
both  bills  of  exchange  and  notes  payable  to  the  order  of  the 
drawer  and  maker,  and  then,  by  indorsing  and  putting  them  into 
circulation,  give  them  vitality  and  full  effect.  Now  it  must  be  ad* 
mitted  that  the  action  on  a  note,  at  law,  prior  to  the  statute  of 
Anne,  must  have  been  m  the  name  of  the  payee,  for  the  use  of  the 
assiguee  or  indorsee  ;  and  if  the  note  were  payable  to  the  maker's 
own  order,  such  action  would  have  been  liable  to  the  common  law 
objection,  that  the  plaintiff  could  not  sue  himself ;  but  since  the 
statute  of  Anne,  giving  the  assignee  or  indorsee  a  right  to  sue  in  his 
own  name,  courts  of  law  have  sustained  actions  in  the  names  of 
indorsees,  or  notes  payable  to  the  maker's  own  order,  and  by  him 
mdorsed  to  the  plaintiff.  This  is  expressly  recognized  in  the 
Court  of  Errors  b  New  York,  in  Smith  v.  Lusher.  In  this 
case,  a  note  was  made  by  a  partnership  composed  of  several  per- 
sons, payable  to  one  of  the  firm,  and  it  was  held,  that,  though  no 
action  could  be  maintained  by  the  payee,  because  he  was  both 
payee  and  one  of  the  makers,  yet  the  plaintiff,  to  whom  it  had  been 
transferred  by  indorsement,  might  sue  at  law  upon  the  note  as  in- 
dorsee, and  recover.  It  was,  say  the  court,  like  a  note  payable 
to  the  maker's  own  order,  and  by  him  indorsed  and  put  into  circu- 
lation.    See  5  Cowen's  Rep.  689. 

The  case  of  Kent  v.  Somerville,  cited  before  from  7  Gill  & 
Johns.  265,  also  bears  strongly  upon  this  case,  if  not  direcdy  in 
point.  In  that  case,  S.,  the  holder  and  obligee  of  a  bond,  be- 
queathed the  same  specifically  to  A.,  and  macte  T.,  the  obligor,* 
his  executor ;  upon  the  demise  of  S.,  the  executor,  who  was  also 
obligor,  assented  to  the  legacy  and  delivered  it  to  the  legatee.  It 
was  objected  that  the  bond  was  a  chose  in  action  of  the  testator, 
and  a  suit  upon  it  could  only  have  been  brought  by  the  executor, 
and  diat  he  could  not  sue  himself.  But  the  court  held,  that  the  be- 
quest was  an  inchoate  assignment,  rendered  perfect  by  the  assent 
of  the  executor,  and  that,  although,  as  the  law  in  Maryland 
formerly  stood,  he  could  not  sue  upon  it  at  law,  either  in  the  name 
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of  the  obligee,  because  he  was  dead,  or  in  l!be  tiame  of  the  exec* 
Qtor,  because  he  was  the  obligor  and  could  not  sue  himself,  ret,  bj 
the  act  of  1829,  c.  5t,  giving  to  the  assignee  of  a  bond  a  rigbt  to 
sue  in  his  own  name,  he  was  enabled  to  maintain  the  action. 

The  application  to  the  case  at  bar  will  be  seen  in  this  :  when 
the  bond,  by  the  demise  of  S.,  passed  to  the  executor,  it  was  in 
the  same  position  as  the  bonds  in  the  present  case  while  in  the 
hands  of  the  obligees  ;  a  suit  at  law  could  not  be  maintained  upon 
it ;  but  when  the  executor,  who  was  also  the  debtor,  perfected  the 
assignment  by  his  assent,  then  the  objection  was  remoFed  ;  so  in 
the  case  at  l>ar,  where  the  objection  to  the  jurisdiction  of  a  court 
of  law,  because  of  the  identity  of  Craig  as  obligor  and  obligee,  was 
removed  by  the  assignment  to  Williams. 

It  was  urged  in  the  court  below,  that  the  language  of  the  tUrty- 
fourth  section  of  the  act  of  1828  was  restrictive  in  its  character, 
and  gave  to  the  assignee  no  other  ^^  rights,  powers,  and  capacities  " 
than  those  possessed  by  the  assignee  ;  but  there  are  no  negative  or 
restrictive  words  in  the  section,  no  words  of  limitation.     It  ex* 

f>ressly  gives  the  same  rights,  but  does  not  prevent  thef  assignee 
rom  acquiring  any  other  rights  which  necessarily  result  from,  or 
spring  out  of,  the  act  of  assignment ;  and  one  of  the  **  ri^ts,  pow^ 
ers,  and  capacities  "  possessed  by  the  assignee  beyond  those  pr^ 
viously  had  by  the  assignor,  and  resultmg  from  or  springing  out  of 
the  assignment,  by  the  mere  operation  of  law,  is  the  removal  of 
the  technical  objection  to  the  jurisdiction  of  a  court  of  law. 

It  was  also  urged  in  the  court  below,  that  the  mention  of  notes, 
in  the  thirty-fourth  section  of  the  act  of  1828,  was  superfluous,  as 
they  were  before  negotiable  by  the  statute  of  Anne.  We  do  not  see 
any  force  in  the  argument  as  applied  to  this  case,  but  if  there  should 
be,  it  is  easily  answered.  When  the  act  of  1828  went  into  operation, 
the  statute  of  Anne  was  not  of  force  in  Florida  ;  the  act  adopting 
the  common  law  and  the  statutes  of  Great  Britain  was  not  passed 
until  November,  1829.     Duval's  Comp.  367. 

It  is  believed  that  all  the  cases  cited  by  the  plaintiff  in  error  in 
the  court  below  were  suits  brought  by  the  obligees  against  the  obli- 
gors, where  there  was  no  assignment,  or  where  the  assignment  did 
not  by  law  give  the  assignee  a  right  to  sue  in  his  own  name. 
^  The  view  of  the  case  here  presented  was  fiilly  sustained  by  four 
out  of  the  6ve  judges  composing  the  Court  of  Appeals  of  Florida, 
and  upon  it  we  coniSdently  rest  our  right  to  a  judgment  of  affirm* 
ance  in  this  court. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

Whether  the  obligees  of  the  bonds  in  question  could  hare  main- 
tained an  action  at  law  against  the  defendant  is  a  question  we  need 
not  determine,  though  it  is  not  easy  to  perceive  the  force  of  the 
objection  urged  against  it,  namely,  that  Craig,  one  of  the  co-obU- 
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gorS)  is  ako  an  obligee.  The  bood  is  joint  and  several,  and  the 
suit  against  Judge^  one  of  the  obligors  ;  and  if  it  had  been  brought 
in  the  name  of  the  obligees,  Craig  would  not  have  been  a  party 
plaintiff  and  defendant,  which  creates  the  technical  difficuftv  in 
maintaininc  the  action  at  law.  It  would  have  been  otherwise  if  the 
obligation  nad  been  joint  and  not  several,  for  then  the  suit  must  have 
been  brought  jointly  against  all  the  obligors. 

It  has  been  held,  that  if  two  are  bound  jointly  and  severally,  and 
one  of  them  makes  the  obligee  his  executor,  the  obligee  may,  not- 
widistanding,  maintain  an  action  against  the  other  obligor.  Cock 
V.  Cross,  2  Levinz,  73  ;   5  Bac.  Abr.  816,  tit.  Oblig.j  D.  4. 

But  ccmcediog,  for  the  sake  of  the  u'gument,  the  objection  to  be 
well  taken,  that  a  suit  at  law  would  not  lie  in  the  name  of  the 
obligees^  we  have  no  difficultv  in  nudntaining  it,  even  in  the  aspect 
in  which  the  case  is  presented,  and  has  been  argued,  before  us. 

By  an  act  of  the  legislature  of  Florida  it  is  provided,  —  ^'  That 
it  shall  not  be  necessary  for  any  person  who  sues  upon  any  bondy 
note,  &c.,  to  prove  the  execution  of  such  bond,  note,  &c.,  unless 
the  same  shall  be  denied  by  the  defendant  under  oath.''  And 
also,  — '  ^^  That  the  assignment  or  indorsement  of  any  of  the  fore- 
mentioned  instruments  oT  writing  shall  vest  the  assignee  or  indorsee 
thereof  with  the  same  rights,  powers,  and  capacities  as  might  have 
been  possessed  by  the  assignor  or  indorser.  And  the  assignee  or 
indorsee  may  bring,  a  suit  in  his  own  name."  DuvaPs  Comp., 
p.  96,  §§  33,  34. 

The  bonds  have  been  duly  assigned  in  thb  case,  and  the  suit  is 
in  the  name  of  Williams,  the  assignee,  and  it  being  thus  authorized 
by  the  laws  of  Florida,  all  difficulty  as  to  the  remedy  at  law,  arising 
out  of  the  circumstance  of  the  same  party  being  plaintiff  and  de- 
fendant, is  removed. 

The  act  just  recited  provides  that  the  assignee  shall  be  vested 
*^  with  the  samejrights,  powers,  and  capacities  as  might  have  been 
possessed  by  the  obligees,"  and  inasmuch  as  the  bonds  were  un- 
eoUectahle,  at  law,  in  the  hands  of  the  obligees,  it  has  been  argued 
that,  upon  the  words  of  the  statute  providing  for  the  assignment  and 
suit  in  the  name  of  the  assignee,  they  must  be  equally  mvalid  and 
inoperative  after  the  assignment,  and  in  his  hands. 

This  argument,  doubtless,  would  be  well  founded  and  conclusive 
ag^nst  the  pbuntiff,  if  the  objection  to  the  bonds  was  such  as  went 
to  vitiate  and  destroy  the  legal  force  and  effect  of  their  obligation, 
such  as  usury,  illegality,  or  the  like,  which  would  constitute  a  valid 
defence  to  a  suit,  in  any  form  in  which  it  might  be  brought.  So, 
in  respect  to  any  other  defence  in  discbarge  of  the  obligation, 
such  as  payment,  release,  and  the  like.  For  the  assignee  takes 
the  bonds  subject  to  every  defence  of  the  description  mentioned  ; 
and  can  acouire  no  greater  rights  by  virtue  thereof  than  what  be- 
loQged  at  the  time  to  the  obligees.     This,  we  think,  is  what  the 
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Statute  intended,  and  b  all  its  Imiguage  fairiy  imports ;  and  is,  in- 
deed, only  declaratory  of  what  woald  have  been  die  legal  effect, 
without  the  particular  phraseology  of  the  section. 

But  the  only  objection  here  niade  to  the  bonds  b  the  hands  of 
the  obligees  is,  the  want  of  legal  validity  in  a  court  of  law,  arising 
out  of  ^e  difficulty  as  to  the  parties,  one  of  them  bemg  common 
tt>  both  sides  of  tl^  obligation  ;  not  that  they  are  altc^Bther  void 
and  uncollectable,  for  it  b  conceded  they  might  have  been  enforced 
in  a  court  o{  equity.  They  are  ineffectual  at  law,  from  defect  of 
remedy. 

Now,  the  assignment,  and  ability  to  sue  in  the  name  of  the  as* 
signees,  removed  at  once  this  difficulty,  and  left  him  free  to  pursue 
his  remedy  at  law  ;  and,  as  all  parties  concerned  are  to  be  taken 
as  having  assented  to  the  assignment  and  delivery  to  Ae  assignee, 
mcluding  Craig  himself,  and  the  suit  in  his  name  being  sanctioned 
by  the  law,  we  are  unable  to  perceive  any  well  grounded  objection 
to  the  judgment. 

It  has  been  suggested,  that  there  could  have  been  no  delivery  of 
the  bonds  to  the  obligees,  and  hence  none  by  th^n  to  the  plamtiff, 
so  as  to  bind  the  defendant.  But  the  obvious  answer  is,  that  all  the 
parties,  except  Craig,  were  competent  to  make  a  ddivery,  and  ts 
he  joined  in  the  assignment,  it  is  not  for  him  to  set  up  the  objec- 
tion for  the  purpose  of  invalidating  his  own  act.  The  inchoate  or 
imperfect  delivery  as  to  him  in  the  first  mstance,  arising  out  of  his 
double  relation  to  the  instruments,  became  complete  by  his  joining 
in  the  assignment  and  delivery  to  the  plaintiff. 

The  common  case  of  one  partner  drawing  a  bill  upon  his  firm, 
payable  to  his  own  order,  or  of  partners  making  a  promissory  note 
payable  to  the  order  of  one  of  the  firm,  which  becomes  valid  in 
the  hands  of  a  bon&  fide  holder,  and  collectable  at  hw,  affimls 
abundant  authority  for  the  principle  of  the  decision  in  this  case. 
Smith  V.  Lusher,  5  Cow.  688  ;  Smyth  v.  Strader  et  al.,  dedded 
this  term,  antty  p.  404. 

The  statute  of  Florida  has  put  bonds  on  the  footing  ct  bills  of 
exchange  and  promissory  notes,  so  far  as  respects  negotiability  and 
right  to  sue  in  the  name  of  the  assignee. 

The  above  principle  is  therefore  strictly  applicable  to  the  case 
in  hand. 

We  are  of  opinion,  the  judgment  of  the  court  bebw  should  be 
affirmed. 
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JOHH  Hu3!fT>  PLAUraXFP   Uff  BSBOB,  9.  J.  ^  M.    PiJLlOf  D£FSMBiJft8. 

Upon  tlM  admiMioii  of  Florida  at  a  State,  ilia  raoords  of  the  fyrmn  Territorial 

Court  of  Appeals  were  directed  by  a  law  of  the  State 'to  be  deposited  for  lafe 

keeping  with  the  clerk  of  the  Supreme  Court  of  the  State. 
No  writ  of  error  can  be  issued  to  brinf  up  a  record  thus  situated,  the  Territorial 

Court  being  defunct,  and  the  Supreme  Uourl  of  the  State  not  holding  the  recowla 

as  part  of  its  own  records,  nor  exercising  judicial  power  over  them. 
Nor  could  a  law  of  the  State  have  declared  the  records  of  a  court  of  the  United 

States  to  be  a  part  of  the  records  of  iiu  own  State  court,  nor  have  autboriiEed  aajr 

proceeding  upon  them. 
If  the  record  were  to  be  brought  up  under  the  fburteenth  section  of  the  act  of  1789, 

it  would  be  of  no  avail,  because  there  is  no  court  to  which  the  mandate  of  this 

coort  eoold  be  timnsmitted. 

This  was  a  motion  made  to  bring  up  the  record  in  the  abo?e 
case,  which  bad  been  decided  bj  the  Territorial  Court  of  Appeals 
of  Florida  previously  to  die  admission  of  Florida  as  a  State. 

The  motion  was  as  follows  :  — 

^^  Mr.  WtiteoUy  in  behalf  of  John  Hunt,  submitted  to  the  court 
a  certified  copy  of  the  record  of  the  opinion  of  said  Court  of  Ap*- 
peals,  and  of  said  judgment  in  said  case,  and  suggested  to  the 
court  that  said  Court  of  Appeals  was  defunct  by  the  admission  of 
the  Territory  of  Florida  as  a  Stale,  on  the  4tfa  of  March  last,  aad 
that  all  the  records  and  papers  of  said  Court  of  Appeals,  and  the 
record  aforesaid  in  said  case,  had  been  placed,  by  the  act  of  the 
General  Assembly  of  the  said  State,  in  the  custody  and  keeping  of 
the  clerk  of  the  Supreme  Court  of  said  State,  and  also  that  said 
case  was  a  case  of  Federal  jurisdiction  ;  and  he  moved  thb  court 
to  allow  a  writ  of  error  to  remove  said  record  and  judgment  into 
this  court,  with  directions  to  the  clerk  of  this  court  to  direct  the 
same  to  the  judges  of  said  Supreme  Court  of  said  State,  and  to  the 
clerk  aforesaid  having  the  custody  of  said  record  as  aforesaid,  in 
order  that  said  record  and  Judgment  may  be  certified  to  this  court, 
and  a  return  to  said  writ  of  error  made  by  said  clerk  of  said  Su- 
preme Court  of  said  State." 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  for  process  from  this  court  to  brine 
here  for  revision  the  record  and  proceedings  of  the  late  Territorial 
Court  of  Appeals  of  Florida,  in  the  case  of  Hunt  o.  The  Lessee 
of  M.  &  S.  Pako,  m  which  judgment  was  rendered  in  favor  of  the 
latter,  at  February  term,  1844. 

Since  Florida  ceased  to  be  a  Territory  and  became  a  State,  a 
law  has  been  passed  by  the  State,  directing  the  records  and  papers 
of  the  above-mentioned  Territorial  Court  to  be  placed  in  the  custody 
of  the  clerk  of  the  Supreme  Court  of  the  State  ;  and  under  this 
law,  the  record  in  the  case  in  question  is  now  m  his  possession  for 
safe  keeping. 
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As  Congress  has  made  no  special  provision  for  a  case  of  dni 
kind,  the  appellate  power  of  this  court,  if  exercised  at  all,  must  be 
exercised  in  the  manner  prescribed  by  the  general  laws  of  Congress 
upon  that  subject.  Under  the  act  of  1832,  writs  of  error  to  tbe 
Territorial  Court  of  Appeals  were  to  be  prosecuted  according  to 
the  provisions  and  regulations  of  the  twenljr-fifth  section  of  tbe  ju- 
diciary act  of  1789.  And  assuming  the  case  m  question  to  be  one 
subject  to  revision  in  this  court,  according  to  these  acts  of  Con- 
gress, yet  the  appellate  power  must  be  exercised  in  the  manner 
prescribed  by  these  laws  ;  and  under  the  act  of  1789,  the  writ  of 
error  must  be  directed  to  the  court  which  holds  the  proceedings  as 
a  part  of  its  own  records,  and  exercises  judicial  power  over  them. 
But  the  court  which  rendered  the  judgment  in  the  case  before  us 
is  no  longer  in  existence;  the  proceedings  are  not  in  the  possession 
of  any  court  authorized  to  exercise  judicial  power  over  them, 
but  are  in  the  possession  of  an  officer  of  another  court,  merely  for 
tbe  purpose  oi  safe  keeping.  For  tbe  law  of  Florida  does  not 
place  these  records  in  the  custody  of  the  State  court,  but  in  that 
of  the  clerk;  nor  does  it  subject  him  to  the  control  of  the  court  in 
any  manner  in  regard  to  them.  And  indeed  if  it  had  placed  them 
in  the  custody  of  the  court,  it  would  not  have  removed  the  difficul- 
tj  ;  for  the  law  of  the  State  could  not  have  made  them  records  of 
tliat  court,  nor  authorized  any  proceedings  upon  them.  The 
Territorial  Court  of  Appeals  was  a  court  of  the  United  States, 
and  the  control  over  its  records,  therefore,  belongs  to  the  general 
government,  and  not  to  the  State  authorities  ;  and  it  rests  with 
Uongress  to  declare  to  what  tribunal  these  records  and  proceedings 
shall  be  transferred  ;  and  how  these  judgments  shall  be  carried  into 
execution,  or  reviewed  upon  appeal  or  writ  of  error. 

It  has  been  suggested  that  a  writ  of  error  may  issue,  under  the 
fourteenth  section  of  the  act  of  1789,  to  the  person  having  tbe  ac- 
tual custody  of  the  record,  upon  the  ground  that  such  a  writ  is 
necessary  to  the  exercise  of  the  appellate  powers  of  this  court. 
But  if  the  language  of  that  section  would  justify  such  a  construc- 
tion, and  the  record  and  proceedings  were  brought  here  by  a  writ 
of  error,  either  to  the  Supreme  Court  of  the  State  or  to  the  clerk, 
and  the  judgment  of  the  Territorial  Court  found  to  be  erroneous 
and  reversed,  still  there  is  no  tribunal  to  which  we  are  authorized 
to  send  a  mandate  to  proceed  further  in  the  case,  or  to  carry  int6 
execution  the  judgment  which  this  court  may  pronounce.  Certain- 
ly we  could  not  send  jt  to  the  Supreme  Court  of  the  State,  for  it 
is  not  their  judgment  or  record,  nor  have  they  any  power  to  exe* 
cute  the  judgment  given  by  the  Territorial  Court.  Neither,  for  the 
same  reasons,  could  we  send  such  a  mandate  to  the  District  Court 
of  the  United  States,  unless  authorized  to  do  so  by  a  law  of  Con- 
gress. And  it  would  be  useless  and  vain  for  this  court  to  issue  a 
writ  of  error,  and  bring  up  tbe  record,  and  proceed  to  judgment 
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iqpan  h,  wbeay  as  the  hw  now  stands,  no  means  or  process  is  au- 
thorized by  which  our  judgment  could  be  executed.  We  think, 
tberefcnre,  that  no  judgment  or  decree  rendered  by  the  late  Territo- 
rial Court  can  be  reriewed  here  by  writ  of  error  or  appeal,  unless 
some  further  provision  on  that  subject  shall  be  made  by  Congress. 
Consequently,  the  motioB  in  this  case  must  be  refused. 


Ths  State  of  Rhode  Island,  Cobiplaimant,  t.  The  State  of 

Massachusetts,  Defendant. 

The  grant  of  Massachusetts,  confirmed  in  1629,  included  the  territory  **  lying  with- 
in the  space  of  three  English  miles  on  the  south  part  of  Charles  Kiver,  or  of  any 
or  every  part  thereof" 

In  1662,  the  grant  of  Connecticut  called  to  be  bounded  on  the  north  by  the  line 
of  the  Massachusetts  plantations. 

in  1663,  the  grant  of  Rhode  Island  called  to  be  bounded  on  the  north  by  the 
southerly  line  of  Massachusetts. 

Whether  the  measurement  of  the  three  miles  shall  be  from  the  body  of  the  nver, 
or  from  the  head-waters  of  the  streams  which  fiiU  into  it,  is  not  clear.  Th« 
charter  may  be  construed  either  way  without  doing  violence  to  its  language. 

The  early  exposition  of  it  is  not  to  oe  disregarded,  although  it  may  not  be  con- 
clusive. 

In  1642,  Woodward  and  Saffrey  fixed  a  station  three  miles  soath  of  the  southern- 
most part  of  one  of  the  tributaries  of  Charles  River. 

An  express  order  of  the  crown  was  not  necessary  to  run  this  line,  as  it  was  not  then 
a  case  of  disputed  boundary. 

In  1708,  commissioners  were  appointed  by  Massachusetts  and  Rhode  Uand  to 
ran  the  bouodarv-line,  who  admitted  the  correctness  of  the  fbnner  line. 

In  1710^  Rhode  Island  appointed  an  agent  to  conclude  the  matter  on  such  terms  as 
he  might  judge  most  proper,  who  agreed  that  the  stake  set  op  by  Woodward  and 
Saffiey  should  be  considered  as  the  commencement  of  the  line. 

In  1711,  Rhode  Island  sanctioned  this  agreement. 

In  1718,  Rhode  Island  again  appointed  commissioners  with  power  to  settle  the  line, 
who  agreed  that  the  line  should  begin  at  the  same  place.  This  was  accepted  by 
Massachusetts  and  Rhode  Island,  the  line  run  accordingly  by  oommissionen, 
and  the  running  afmroved  b^  Rhode  Island. 

The  allegation  that  the  commissioners  of  Rhode  Island  were  mistaken  as  to  a  fact, 
and  believed  that  the  stake  was  within  three  miles  of  the  main  river  and  not  one 
of  its  tributaries,  is  difficult  to  establish,  and  cannot  be  assumed  against  tranaac* 
tions  which  strongly  imply,  if  they  do  not  prove,  the  knowledge. 

If  the  first  commission  was  mistaken,  it  almost  surpasses  belief  that  the  second 
should  again  be  muled. 

To  sustain  the  allegation  of  a  mistake,  it  must  be  made  to  appear,  not  only  that  the 
station  was  not  within  the  charter,  but  that  the  commissioners  believed  it  to  be 
within  three  miles  of  the  river,  and  that  they  had  no  knowledge  of  a  fact  as  to 
the  location  of  it  which  shoold  have  led  them  to  make  inquiry  on  the  subject 

£ven  if  the  calls  of  the  charter  had  been  deviated  from;  which  is  not  clear,  still 
Rhode  Island  would  be  bound,  because  her  commissioners  were  authorized  to 
compromise  the  dispute. 

It  is  doobtfiil  whether  a  court  of  chancery  could  relieve  against  a  mistake  commit* 
ted  by  so  high  an  agency,  in  a  recent  oc^rrence.  It  is  certain  that  it  could  not, 
except  on  the  clearest  proof  of  mistake. 

This  mistake  is  not  eleariy  established,  either  in  the  constniotion  of  the  charter,  or 
as  to  the  k»cation  of  the  Woodward  and  SafiTrey  station. 

Even  if  the  mistake  were  proved,  it  would  be  difficult  to  disturb  a  possession  of  two 
centuries  by  Massachusetts  under  an  assertion  of  right,  with  the  claim  admitted 

*  by  Rhode  Island  and  other  colonies  in  the  most  solemn  form. 
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For  the  saonritjr  of  righti,  whethar  of  states  or  indlTidiMls,  lan^^  poaeatioB, 
a  claim  of  title,  ifl  '   '      *    -  -•  ...... 

principle  may  be  i 
oiapQted  boaiidar]r. 


a  claim  of  title,  it  j>rotected.    And  there  is  no  controverij  m  which  this  great 
principle  may  be  invoked  with  greater  justice  and  propriety,  than  in  a  case  of 


This  was  a  case  of  original  jurisdiction  in  the  Supreme  Court, 
which  now  came  up  far  final  argument,  having  hem  part^f  dis* 
cussed  at  a  former  term,  and  reported  in  12  Peters. 

A  full  statement  of  the  case,  with  an  analysis  of  the  historical 
docimients  filed  by  the  respective  parties,  would  require  a  vcdume. 
The  facts  are  summarily  recited  in  the  opinion  of  the  court,  whid 
the  reader  is  requested  to  peruse  before  reading  the  arguments  of 
counsel. 

The  case  was  argued  by  Mr,  Randolph  and  Mr.  WhippUj  on 
the  part  of  Rhode  island,  and  by  Mr.  Choaie  and  Jlfr.  Webster^ 
on  the  part  of  Massachusetts. 

The  points  cf  the  arguments  will  be  sufficiently  understood  by 
transcribing  the  briefs  of  the  respective  counsel.  Mr.  Randolph 
<^ned  the  case  for  the  complainant.  Mr.  Choate  and  Mr.  Web- 
iter  followed,  on  the  part  of  the  defendant,  and  Mr.  Whipple  con- 
cluded the  argument,  on  behalf  of  Rhode  Island. 

The  brief  on  the  part  of  the  complainant  was  as  follows  :  -^> 

1st.  That  the  words  in  the  charter  of  Massachusetts  of  1628, 
<<  three  miles  north  of  the  Merrimack  River,  and  the  most  north* 
erly  part  thereof,  and  du-ee  miles  south  of  Charles  River,  and  the 
most  south^ly  part  thereof,"  according  to  their  usual,  ordmaiy, 
and  lone-established  import,  authorized  lines  three  miles  north  and 
south  of  die  Merrimack  and  Charles  proper,  and  did  not  compre* 
hend  the  tributary  streams  of  either. 

2d.  That  thb  was  the  construction  given  to  the  above  words  l^ 
the  first  settlers,  and  the  colonial  government  of  Massachusetts  ; 
that  they  not  only  thus  limited  their  claim,  but  erected  a  bound- 
house  three  miles  north  of  the  Merrimack  proper,  near  its  mouth, 
in  1636,  at  a  period  when  rival  and  opposing  claims,  as  weU  as  ad- 
versary settlements  all  along  the  line,  forewarned  her  that  she  had 
reached  the  utmost  limit  of  her  chartered  rights. 

3d.  That,  notwithstanding  these  stimulating  inducements,  Massa- 
chusetts neglected  to  exercise  any  jiu*isdiction  over  a  very  large 
body  of  inhabitants,  who  had  possessed  the  territory  immediately 
north  of  her  fi*om  1621  until  1641,  when,  upon  ^^  the  reiterated 
and  earnest  solicitation  of  the  inhabitants,"  she  received  under  her 
protection  these  inhabitants,  who,  according  to  her  subsequent  and 
T€ry  ambitious  pretensions,  had  been  all  along  her  own  people,  upon 
her  own  soil,  and  famishing  for  want  of  sustenance  and  protection 
from  their  own  government. 

4th.  That  in  1638,  1639,  and  up  to  1642,  Massachusetts  sio^ 
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▼eyed  bodi  ber  northern  and  soutbem  Hnes.  Taking  the  same 
principle  as  her  guide  on  both  her  borders,  she  found  the  source  of 
the  tributary  streams  of  the  Charles  on  the  south,  and  the  Merri- 
mack on  the  north,  runnmg  her  soutli  line  at  or  near  the  Woodward 
and  Safiey  station,  and  her  north  from  some  part  of  Lake  Win- 
nepiseogee,  thereby  embracing  all  the  State  of  New  Hampshire, 
and  nearly  all  the  State  of  Maine,  and^  she  extended  a  jurisdiction, 
savoring  strongly  of  conservatism,  if  not  of  severity,  over  both. 

5th.  That  Massachusetts  continued  to  exercbe  her  iurisdicticn 
over  these  extended  limits  from  1641  till  1676,  except  bemg  ordered 
away  from  Mame  by  the  king's  commissioners,  somewhere  about 
1660,  which  order  she  disobeyed,  when  John  Mason,  the  proprie^ 
tor  of  New  Hampshire,  presented  his  petition  to  the  king.  The 
merits  of  the  claims  were  closely  scrutinized  by  the  king  and  coun- 
cil, aided  by  the  chief  justices  of  the  King's  Bench  and  Common 
Pleas.  Massachusetts  was  unsuccessful  in  her  new  pretensions, 
and  obliged  to  retire  to  the  old  bound-house,  upon  the  Merrimack 
proper. 

6th.  That  the  decree  of  the  king  and  council  of  1677  was  not 
a  judicial  deoisioo  merely,  which  other  judicial  bodies  are  at  liberty 
to  respect  or  not,  according  to  its  merits,  but  the  decision  of  a 
grantor  in  relation  to  a  grant,  revocable  in  its  very  nature,  —  a  grant 
of  jurisdiction,  and  not  of  territory  ;  that  consequently  the  will  of 
the  king,  thus  expressed,  was  tantamoimt  to  a  revocation  of  the  old 
grant,  and  the  issuing  of  a  new  one. 

7th.  That  the  agreement  of  1710  and  1718  was  entered  into  by 
die  Rhode  Island  commissioners,  upon  the  representatbn  of  the 
Massachusetts  commissioners  that  the  Woodward  and  Saffrey  sta- 
tion was  three  miles  from  Charles  River  proper,  and  not  three  miiea 
from  any  of  its  tributary  streams,  as  is  stated  m  the  answer  of 
Massachusetts.  That  no  such  pretension  was  then  made,  or  ever 
made  by  Massachusetts  after  said  decision  of  1677.  On  the  con- 
trary, the  whole  entire  agreement  of  1710-1718  was  entered  into 
by  Rhode  Island,  under  the  full  belief  that  said  station  was  throe 
nules,  and  no  more,  from  Charles  River  proper. 

8th.  That  the  only  matter  in  dispute  between  said  commissioners) 
from  the  first  to  the  last,  was  not  as  to  the  station  or  starting-place, 
but  in  regard  to  the  course  of  the  line  ;  that  no  compromise  was 
ever  proposed  by  either  party  as  to  the  starting-pomt ;  that  both 
parties  agreed  upon  tlie  Woodward  and  Safirey  statkm,  because  it 
was  represented  and  believed  to  be  three  miles  from  Charles  River 
proper,  according  to  charter  ;  and  that  this  mistake  was  not  dis- 
covered until  1750. 

9th.  That  in  1750  Rhode  Island  appointed  commissioners  to 
meet  those  of  Massachusetts,  in  order  to  complete  the  execution 
of  the  agreement  of  1710-  1718  ;  that  being  unable  to  find  the 
Woodward  and  Safirey  station  (still  believed  to  be  three  miles  bom  • 
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Ch«-les  River  proper),  the^  were  obKged  to  measure  three  miles 
from  the  river,  and  ran  an  east  and  west  line  from  its  termination  ; 
that  they  erected  monuments  upon  that  line  (four  miles  north  of  the 

Iretended  Woodward  and  SaSrey  station),  and  the  State  of  Rhode 
sland  has  claimed  to  that  Une,  indicated  by  said  bounds,  still  re- 
maining, from  that  day  to  the  present. 

10th.  That  it  was  never  pretended  by  Massachusetts  that  the 
Woodward  and  Saffrey  station  was  the  fruit  of  compromise)  or 
that  it  was  three  miles  from  the  tributaries  of  Charles  River,  tmtil 
as  late  as  1790,  when  the  commissioners  of  Massachusetts  en- 
deavoured to  defend  their  ckinos  upon  that  basis  ;  that,  oa  the  con- 
trary, Massachusetts,  from  1710-1718  up  to  1790,  through  her 
tcommissioners,  uniformly  claimed  to  the  Woodward  and  Safirey 
station,  as  being  according  to  charter;  and  the  agreement  of  Rhode 
Island  of  1710-1718  as  her  title,  and  her  only  title,  according  to 
charter. 

11th.  That  the  assertion  of  the  answer,  that  Massachusetts  had 
claimed  still  further  south  (to  the  angle  tree),  and  that  Rhode  Isl- 
and claimed  to  Charles  River  proper,  and  that,  upon  these  rival  ami 
opposing  claims,  a  medium  station  was  adopted,  is  contrary  to  the 
entire  body  of  the  evidence  in  the  case,  contrary  to  the  fact,  and 
mainly,  if  not  entirely,  the  offspring  of  the  active  imaginings  of 
learned  and  anxious  counsel. 

12th.  That  the  answer  is  no  evidence,  coming  from  a  corpora- 
tion, in  any  case ;  much  more  as  to  matter  not  responsive  to  the 
biU. 

13th.  That  Massachusetts  never  granted  to  the  town  of  Provi- 
dence the  five  thousand  acres  of  land  stipulated  and  covenanted  to 
be  granted  by  said  agreement  of  1710- 1718  ;  and  that,  in  a  court 
of  equity,  although  covenants  are  independent,  yet  one  will  not  be 
enforced  witliout  a  full  performance  of  the  other.  Best  on  Pre- 
sumptions. 

14th.  Upon  these  facts  the  plaintiffs  will  contend  that  the  agre^ 
ment  of  1710  was  void,  — 

1.  Because  made  under  an  evident  and  apparent  mistake. 

2.  That  it  cannot  operate  to  transfer  four  miles  of  the  acknowl- 
edged territory  of  Rhode  Island,  because  Rhode  Island,  as  a  colo- 
ny, had  no  power  to  transfer  her  jurisdiction  to  Massachusetts. 

3.  That  no  confirmation  can  be  presumed,  because  a  confirma- 
tion of  a  void  agreement  is  void  itself. 

4.  Because  a  confirmation  must  have  been  (^  record  in  Eng- 
hmd,  and  also  m  Massachusetts,  if  not  in  Rhode  Island  ;  and  that 
no  case  has  gone  the  length  of  presummg  the  loss  of  a  record,  with- 
out some  foundations  being  first  laid  to  support  such  presumption. 

5.  Because  Massachusetts  has  always  claimed  imdler  the  agree- 
ment of  1710-1718,  and  never  alleged  or  pretended  that  diere 
was  any  other  title. 
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6.  Because  the  subject  of  the  bounds  of  Massachusetts,  involv* 
ing  the  dispute  in  the  present  icase,  has  been  at  various  perioda 
before  the  commissioners  of  the  tdng,  1664  ;  before  the  king  and 
coimcil,  1977, 1737  ;  and  at  various  other  times  between  Connect* 
icut  and  Rhode  Island ;  and  no  soch  confirmation  has  ever  been 
suggested,  but  the  direct  reverse. 

CoMt  09  to  JUiHalu  of  Fads. 

^^  A  man  is  presumed  to  know  ibe  law.  But  no  man  can  be 
presumed  to  be  acquainted  with  all  matters  of  fact,  and  therefore 
an  ignorance  of  facts  does  not  import  culpaUe  negligence."  St^ 
ty^s  Equity  Jurisprudence,  166. 

^^  Tne  general  rule  is,  that  an  act  alone,  or  contract  made  under 
a  mistake  or  ignorance  of  a  material  fact,  b  voidable  and  relievfr- 
ble  in  equity."     Ibid.,  155. 

If  instruments  be  delivered  up  by  mistake,  and  owing  to  igmv 
ranee  of  a  transaction  which  would  have  made  it  unconscientious 
to  hold  the  instrument  and  proceed  at  law,  equity  will  rdieve.  1 
Madd.  Ch.  Practice.  The  case  cited  is  the  East  India  Company 
«.  Donald,  9  Ves.  jr.,  from  275.  A  charter-party  was  delivered 
up  to  the  defendant  after  a  voyage,  the  provisions  of  which  he  had 
violated,  the  pkindff  being  ignorant  of  the  violation.  It  was  agreed 
that  there  was  no  fraud  nor  misrepresentation,  but  the  court  said 
tiiere  was  a  plain  midtake. 

Tompkms  v.  Bemet,  1  Salk.  32.  One  of  three  persons  paid 
money  on  a  usurious  bond,  and  afterwards  recovered  it  bacK  as 
paid  by  mistake,  he  not  knowrag  the  fact  of  the  usury. 

Bingham  v,  Bingham,  1  Ves.  sen.  126,  in  1748.  **  An  agree- 
ment was  made  for  the  sale  of  an  estate  to  the  plabtiff  by  defend- 
ant, who  had  brought  an  ejectment  in  support  of  a  title  thereto 
under  a  will, 

^^  The  bill  was  to  have  the  purchase  money  refunded,  as  it  ap- 
peared to  have  been  the  plaintiff's  estate. 

^^  It  was  insisted  that  it  was  plaintiff's  own  fault,  to  whom  the 
title  was  produced,  and  who  had  time  to  consider  it. 

^'  Decreed  for  the  plaintiff,  with  costs,  and  interest  for  the  mon- 
ey from  the  time  of  bringing  the  bill ;  for  the  no  fraud  appeared, 
and  the  defendant  apprehended  he  had  a  right.  Yet  there  was  a 
plain  mistake,  such  as  the  court  was  warranted  to  relieve  against, 
not  to  suffer  the  defendant  to  run  away  with  the  money,  in  consid- 
eration of  the  sale  of  nfi  estate  to  which  he  had  no  riglk." 

Rhode  Island  gave  away  her  own  territory,  instead  of  the  terri- 
tory which  Massachusetts  was  entitled  to. 

Gee  V.  Spencer,  1  Vernon,  32.  A  release  set  aside  by  reason 
of  the  misapprehension  of  the  party.     Luxford's  case  cited. 

2  Ves.  sen.  400.  A  general  release  relieved  against,  as  to  par- 
ticulars not  in  the  knowledge  of  the  party. 
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Erans  v.  Llewellyn,  2  Bro.  Ch.  Cas.  150.  A  conveyance  set 
leide,  as  improvidently  entered  injio ;  though  no  fraud  or  iroposH 
tion. 

N.  B.  The  report  of  this  case  is  more  full  in  Cox.  See  Leon- 
ard V.  Leonard,  2  Ball  and  Beatt.  184. 

An  omission  in  an  agreement  bj  mbtake  stands  on  the  same 
ground  as  an  omission  by  fraud.     Chitty's  Dig*)  tit.  Mistake. 

Ramsbottom  v.  Gordon,  1  Ves.  &  B.  168  ;  3  Atk.  388  ;  4 
Bro.  Ch.  Cas.  614  ;  6  Ves.  334,  note  e. 

Cocking  V,  Pratt,  1  Ves.  sen.  400.  J.  Self,  dying  intestate, 
lefr  a  widow  and  daughter,  then  an  infant,  who,  four  months  after 
coming  of  age,  entered  into  an  agreement  with  her  mother  con* 
oeming  the  distribution  of  the  personal  estate ;  which  agreement 
was  afterwards  ratified  by  the  daughter's  husband.  After  the 
daughter's  death,  the  husband  brought  a  biD,  as  her  administrator, 
to  set  aside  the  agreement,  and  to  have  a  distributive  share  ac- 
cording to  her  right. 

Master  of  the  Rolls.  ^'  The  daughter  cleu'ly  did  not  intend  to 
take  less  than  her  full  share,  her  two  thirds  of  the  value,  though 
what  that  was  did  not  clearly  appear ;  but  she  thought  what  was 
stipulated  for  her  was  her  full  share. 

^^  The  court  will  look  with  a  jealous  eye  upon  a  transaction  be- 
tween parent  and  child.  Whether  there  has  oeen  supprtmo  veri 
does  not  clearly  appear. 

^^  But  there  is  anoth^  foundation  to  mterpose,  that  it  appeared  af- 
terwards that  the  personal  estate  amounted  to  more,  and  the  party 
suffering  will  be  permitted  to  come  here  to  avail  himself  01  that 
want  of  knowledge,  not  indeed  in  the  case  of  a  trifle,  but  some 
bounds  must  be  set  to  it.  The  daughter  would  be  entitled  to  five^ 
or  six  hundred  pounds  more,  which  is  very  material  in  such  a  sum 
as  this,  and  a  ground  for  the  court  to  set  it  right.  The  daughter 
did  not  act  on  the  ground  of  a  composition,  but  took  it  as  her  full 
dure  ;  and  if  it  appears  not  so,  the  court  cannot  suffer  the  agree- 
ment to  stand.  As  to  the  ratification  by  the  husband,  he  was  as 
much  in  the  dark." 

Griffith  0.  Trapwell,  June,  1732,  was  cited  in  the  above  case, 
'^  where  one  died  intestate,  leaving  two  sisters,  the  pkuntiflf's 
wife  and  the  defendant's  wife.  The  latter  first  got  administration, 
and  prevailed  on  the  other  to  accept  of  an  agreement  for  her  share. 
There  was  a  further  agreement,  tliat  the  plaintiff^ 's  wife  should  have 
a  further  share,  reciting  that  she  should  have  an  equal  share,  and 
that  there  should  be  a  decree  for  that.  The  plaintiff^  afterwards 
discovered  the  estate  to  be  a  great  deal  more,  and  brought  a  bill  of 
review,  and  both  the  decree  and  agreement  were  set  aside." 

Pooley  et  al.  «.  Ray,  1  Peere  Wms.  364.  The  executor  of  a 
mortgagee,  coming  before  the  master,  and  not  admitting  any  of  his 
mortgage  to  have  been  paid,  proved  his  deed,  and  got  a  report  for 
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the  whole  amount  of  his  debt,  £700,  which  report  was  afterwardi 
confirmed  and  made  absolute.  Afterwards  it  appeared,  under  the 
mortgagee's  own  hand,  that  £  353  had  been  paid  by  the  mortgagor. 
The  defendant  had  paid  this  money  away  to  creditors. 

Master  of  the  Rolls.  *'  Let  the  master  see  whether  there  has  hemt 
a  double  payment,  and  as  to  so  much  as  has  been  overpaid  it  must 
be  allowed  to  the  plabtifis.''  This,  on  appeal,  was  confirmed  by 
Lord  Cowper. 

Honor  v.  Honor,  I  Peere  Wms.  123.  Articles,  and  a  settle^ 
roent  mentioned  to  be  made  m  pursuance  thereof,  were  both  made 
before  marriage,  but  the  settlement  varied  from  the  uses  of  the  ar- 
ticles.    Decreed  to  set  the  setdement  aside. 

Chancellor.  ^^  It  is  a  plain  mistake  b  varying  the  settlement 
from  the  articles,  and  this  appearing  upon  the  face  of  the  papens 
the  plain  reason  of  the  thine,  length  of  time,  is  immaterial."  Swam 
case,  2  Vem.  658 ;  1  Madd.  Ch.  61. 

But  though  a  court  of  law  will  not  grant  a  new  trial  merely  to 
enable  a  party  to  get  fresh  witnesses,  nor  would  ^  court  of  equity 
interfere  on  such  grounds  ;  yet  where  the  admissions  come  from  tliii 
party  himself,  upon  a  bill  of  discovery,  filed  after  the  trial,  it  is  very 
dififerent,  and  the  court  will  in  such  case  relieve.  1  Maddock's  Ch. 
77  ;  Harkey  i».  Vernon,  2  Cox,  12. 

Under  peculiar  circumstances,  however,  excusing  or  justifying 
the  delay,  courts  of  equity  will  not  refuse  their  aid  in  furthoranoe 
of  the  rights  of  the  par^ ;  since  in  such  cases  there  is  no  pr^ 
tence  to  insist  on  laches  or  negligence,  as  a  ground  of  dismissal 
of  the  suit.  1  Story^s  £q.  Jurisp.  503,  504  ;  Lobdell  v.  Creagb, 
I  Bligh  (N.  8.),  255  ;  1  Fonbl.  £q.,  B.  1,  ch.  4,  p.  27,  and 
notes  ;    Jeremy  on  £q.  Jurisp.,  B.  3,  pt.  2,  ch.  5,  pp.  549,  550. 

If  the  legatee  allege  that  he  knew  not  of  his  right,  time  is  no  bar. 
Nor  when  fraud  b  proved.     Fonbl.,  as  above. 

Garland  v.  Salem  Bank,  9  Mass.  R.  408.  An  indorser  paid  a 
note,  ignorant  that  no  demand  had  been  made  upon  the  maker  or  no- 
tice to  himself,  though  he  was  advised  not  to  pay  it.  Held  to  be  a 
pajrment  by  mistake,  and  he  recovered  back  again.  4  Mass.  R. 
378  ;  3  Mass.  R.  74  ;  5  Burr.  2672  ;  1  Dum.  &  East,  712  ; 
1  Bos.  &  Pull.  326  ;  Doug.  R.  638. 

The  case  of  The  Union  Bank  v.  The  Bank  of  the  United  States^ 
3  Mass.  R.  74,  is  a  strong  case.  The  maremal  note  is,  —  ^^  If 
A.,  confiding,  though  improperiy,  in  the  mistaken  affirmation  of  B.^ 
pay  him  money,  A.  shall  recover  it  back." 

The  case  was,  the  branch  bank  had  received  two  bad  checks, 
which  they  supposed  they  had  received  from  the  Union  Bank. 
They  sent  them  to  the  Union  Bank  by  their  messenger,  stating  that 
they  came  from  the  Union  Bank  ;  whereupon  the  Union  Bank  paid 
them.  Between  the  time  of  paying  them  by  the  Union  Bank  and 
the  discovery  of  the  mistake,  Rawson,  who  drew  them,  failed  and 
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absconded  ;  so  that  the  branch  bank  lost  the  amoimt.  Judge  Par- 
sons and  the  Supreme  Court  decided  that  the  loss  must  fall  on  the 
branch  bank,  who  committed  the  first  error. 

The  cases  in  Douelass  and  Bos.  &  Pull,  are  bodi  cases  of  pay- 
ments by  mistake,  and  as  strong  as  the  two  cases  in  Mass.  Reports. 

Cases  of  SeUhments  and  Marriage  ^HcUs  being  reformed  on  Ac* 

count  of  Mistake. 

Randall  v.  Randall,  2  Peere  Wms.  464,  in  1728.  In  that 
case,  the  husband  had  confessed,  under  hand  and  seal,  that  both  the 
articles  and  settlement  limited  the  estate  to  his  heirs  in  fee,  when  k 
was  the  intention  of  the  mother  of  his  wife  to  limit  it  to  the  heirs 
g[  the  ^fe  in  fee.  The  articles  and  settlement  were  refonned. 
Lord  Chancellor  King  decreed  the  estates  to  be  settled  upon  the 
heirs  of  the  wife  in  fee. 

West  V.  Erissey,  2  Peere  Wms.  349,  m  1726.  Where  the 
settlement  made,  before  the  marriage,  varied  materially  from  the 
articles,  but  stated  to  be  made  ^^  m  pursuance  of  the  articles  and 
performance,"  the  settlement  will  be  presumed  to  depart  from  the 
articles  by  mistake. 

See  note  of  Cox  to  the  above  case.  See  3  Bro.  Pari.  Cases, 
847,  in  1727. 

Honor  v.  Honor,  1  Peere  Wms.  123,  in  1 71 0,  before  Lord  Chan- 
cellor Cowper,  establishes  the  same  principle.  The  articles  lim- 
ited the  estates  to  the  heirs  of  the  body  of  the  wife.  The  settle-* 
ment  (made  before  marriage,  and  in  pursuance  of  the  articles)  was 
to  the  heirs  of  the  body  of  die  husband  of  the  wife  begotten. 

Lord  Chancellor.  ^^  It  is  a  plain  mistake  in  making  the  settle- 
ment vary  from  the  articles." 

After  reciting  the  articles,  he  further  says,  —  ^^  And  the  articles 
being  so,  the  settlement,  which  is  said  to  be  in  pursuance  of  the 
articles,  shows  there  was  no  alteration  of  the  intention,  nor  any  new 
agreement,  between  the  making  of  the  articles  and  the  settlement. 
And  this  appearing  upon  the  face  of  the  articles  and  settlement,  and 
in  the  plain  reason  of  the  thing,  length  of  time  is  immaterial." 

In  the  case  of  Motteaux  v.  The  London  Ins.  Co.,  1  Atk.  545, 
in  1739,  Halhead,  as  agent  of  the  plaintiff,  paid  the  defendants  fif- 
teen pounds  premimn,  being  at  the  rate  of  three  per  cent.,  which 
was  the  current  premium  then,  upon  the  ship,  at  and  from  Fort  St. 
Oeorge,  and  a  label  of  such  agreement  was,  on  the  7th  of  August, 
1733,  entered  in  a  book,  and  subscribed  bv  Halhead  and  two  of 
the  directors.  The  policy  was  made  out  from  Fort  St.  George. 
Lord  Hardwicke  rectified  the  mistake,  saying  that  the  policy  ought 
to  have  conformed  to  the  labd. 

In  Baker  v.  Paine,  1  Ves.  sen.  458,  in  1750,  Lord  Hardwicke 
rectified  an  agreement  by  previous  minutes  of  the  parlies. 

In  Barstow  v.  Kilvington,  5  Ves.  jr.  592,  Lord  Eldon  rec- 
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dfied  a  settlement  by  a  previous  ktter  of  the  party.     See  also  a 
similar  case  cited  in  a  note  to  that  case. 

Ccuts  of  Compromise. 

If  a  person,  after  due  deliberation,  enter  into  an  agreement  for 
the  purpose  of  compromisbg  a  claim  made  bond  fide,  to  which  he 
belieyes  himself  to  be  liable,  and  with  the  nature  and  extent  of  which 
he  is  fully  acquainted,  the  compromise  of  such  a  claim  is  a  suf- 
ficient consideration  for  the  agreement,  and  a  court  of  equity,  with- 
out inquiring  whether  he  in  truth  was  liable  to  the  claim,  will  compel 
a  specific  performance.     Atwood  v.  ,  1  Russell,  353  ;  5 

Russell,  149,  affirmed  on  appeal. 

If  a  party,  ignorant  of  plain  and  settled  principle  of  law,  is  m* 
duced  to  yield  a  portion  of  his  indisputable  right,  equity  will  relieve  ; 
but  where  title  is  doubtful,  and  with  due  deliberation  he  enters  into 
compromise,  no  relief  b  given,  nor  b  consideration  inquired  into. 
1  Sim.  &.  Stu.  564. 

No  remedy  in  equity  for  the  recovery  of  money  paid  on  com- 

Svmse  of  an  action,  where  the  party  had  full  knowledge  of  the 
cts,  and  the  means  of  proving  them^  at  the  trial.  Goodman  «• 
Sayers,  2  Jac.  &.  Walk.  249. 

A  compromise  of  rights,  doubtful  in  point  of  law,  but  founded 
upon  a  misrepresentation  or  suppression  of  facts  in  the  knowledge 
01  one  of  the  parties  only,  cannot  be  supported.  Leonard  v. 
Leonard,  2  Ball  &  Beatt.  171. 

To  constitute  a  fair  compromise  of  right  doubtful  in  point  of 
law,  the  facts  creating  this  doubt  should  be  fairly  stated.     Ibid.  18  K 

It  is  essential  to  the  validity  of  a  compromise  chat  both  parties 
be  in  equal  ignorance.     Ibid.  182. 

Defence  of  compromise  is  not  proper  for  answer,  but  for  plea 
only.     1  Ball  &  Beatt.  323. 

•Authorities  as  to  Presumptions  of  Title. 

^^  A  grant  of  land  will  never  be  presumed  from  lapse  of  time, 
unless  it  be  so  sreat  as  to  create  the  belief  that  it  was  actually 
made,  or  unless  Uie  facts  and  circumstances  show  that  the  party  to 
whom  it  is  presumed  to  have  been  made  was  legally  or  equitably 
entided  to  it."  Note  to  Mathews  on  Presuniptions,  296,  ed.  oi 
1830  ;  6  Cowen,  706  ;  3  Johns.  269, 109  ;  1  Wash.  C.  C.  R.  70. 

No  possession  of  one  claiming  under  a  defective  title  can  raise  a 

5 resumption  of  a  good  title.     Mathews,  198,  note ;  5  Harris  & 
ohns.  230  ;  1  Harris  &  Johns.  18  ;  Beal  v.  Lynn,  6  Harris  & 
Johns.  336. 

^^  Presumptions  of  law  are  suppositions  or  opinions  previously 
fonned  on  questions  of  frequent  occurrence,  being  found,  from  ex- 
perience, to  be  generally  accordant  with  truth,  and  remain  of  force 
until  repelled  by  contrary  evidence. 
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^^  Presumptions  of  (act  are  concliisums  drawn  from  particular  cir- 
cumstances. Many  of  the  presumptions  of  law  were  fonnerly  con- 
sidered too  powerful  to  admit  of  contradiction,  but  this  doctrine  is 
now  confined  principally  to  the  doctrine  of  estoppels."  Mathews, 
2 ;  Phillips  on  Evidence,  6th  ed.,  146. 

^'  The  grounds  upon  which  Ic^  presumptions  rest  are  various. 
In  some  cases  on  the  laws  of  nature  and  the  general  principles  of 
justice,  on  the  nature  and  general  incidents  of  property.  In  others, 
on  those  innate  principles  of  self-interest  and  prudence,  which  gen- 
erally govern  the  ccmduct  of  men,"  Idc.     Mathews,  2. 

Other  legal  presumptions  originate  in  the  policy  of  the  law.  Of 
this  description,  however,  as  they  relate  to  property,  examples  are 
rare. 

^^  Presumptions  of  fact  are  such  as  are  usuallv  found  by  ex- 
peri^u:e  to  ne  consequ^it  iq[>on,  or  coincident  with,  the  facts  pre- 
sumed. They  must  correspond  with,  and  be  adequate  to  accouBt 
for,  the  circumstances  actually  proved."    Mathews,  4. 

^^  Legal  presumptions  generallv  ajpply  to  facts  of  a  tranntoiy 
character,  the  proper  evidence  oi  which  is  not  usually  preserved 
with  care  ;  but  not  to  records  or  public  documents,  &c.,  unless 
proved  to  have  been  lost  or  destroyed."  Mathews,  4,  m  note  ; 
Brunswick  v.  McKeaa,  4  Greenleaf,  511. 

''  Presumptions  from  evidence  of  the  existence  of  particular  &ct8 
are,  in  many  cases,  if  not  all,  mixed  questions  of  law  and  fact.  If 
the  evidence  be  irrelevant  to  the  fact  msisted  upon,  or  such  as  can- 
not &irly  warrant  a  juiy  in  presuming  it,  the  court  would  ^rr  in 
instructing  them  that  they  are  at  liberty  to  presume  it."  Ibid.  p. 
6,  note  ;  Bank  of  United  States  v.  Corcoran,  2  Peters's  S.  C*  iL 
133. 

^^  Following  up  this  principle,  courts  wiU,  in  favor  of  loi^  pos- 
session, presume  as  well  the  exbtence  of  the  needful  instruments 
of  conveyance,  as  the  observance  of  all  such  acts  and  solemnities 
as  are  requisite  to  make  actual  assurances  valid." 

Fines  and  recoveries  are  an  exception,  which  cannot  be  pre- 
sumed without  evidence  directly  pomtmc  to  them. 

Act  of  parliament,  and  grants  from  me  crown,  though  assuran- 
ces of  record,  are  constantly  presumed,  within  even  the  time  of 
legal  memory.  Cowp.  102,  215;  Jac.  &  Walk.  63,  159  ;  11 
East,  488.     See  Am.  authorities  in  note,  p.  6,  Mathews. 

^^  Ignorance  has  sometimes,  in  courts  of  equity,  been  held  to 
afford  an  answer  to  averred  releases  of  demands.  The  desertion 
of  a  right,  it  has  been  judicially  observed,  always  supposes  a  pre- 
vious knowledge  of  it.  It  is  absurd  to  say  that  a  man  has  relin- 
2uished  a  ri^tof  which  he  is  not  aware."  Mathews,  17,  18  ; 
lei.  Ch.  Cas.  1 1  ;  2  Peere  Wms.  736  ;  per  Sir  Wm.  Grant, 
2  Mer.  362. 

In  England  there  is  but  Hide  difference  between  the  doctrine  of 
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prescription,  and  the  doctrine  of  presuming  lost  grants,  in  regard 
to  the  objects  embraced  b^  the  two  principles. 

The  doctrine  of  prescription  never  extended  to  lands  in  fee,  or 
corpoireal  hereditaments,  nor  did  it  extend  to  such  incorporeal 
rights  as  could  exist  only  by  matter  of  record  ;  such  as  many  spe- 
cies of  royal  franchise,  deodands,  traitors'  or  felons'  goods,  &c. 

On  the  other  hand,  the  doctrine  of  presuming  grants  never  ex- 
tended to  corporeal  hereditaments ;  but,  unlike  the  doctrine  of 
prescription,  it  embraced  all  incorporeal  hereditaments,  whether 
evidenced  by  matters  of  record,  or  purely  by  grant.  Patents 
from  the  crown,  and  acts  of  parliament  even,  were  presumed  to 
exist. 

The  great  difference  between  the  two  doctrines  consisted  main- 
ly in  the  length  of  dme  necessary  for  their  successful  operation. 

Under  the  doctrine  of  prescription,  as  it  exists  in  England  to 
this  day,  immemorial  usage  must  be  established.  Therefore,  if  it 
appears  that  the  title  to  be  presumed  had  no  existence  at  any  time 
subsequent  to  the  1st  Rich.  I  (1189),  there  is  an  end  to  the  power 
and  agency  of  prescription. 

On  the  other  hand,  while  the  doctrine  of  presuming  grants  em- 
braced a  rather  wider  range  of  objects  or  titles,  its  children  were 
deemed  legitimate,  though  comparatively  of  modem  bfa-th. 

This  latter  doctrine,  however,  durins  the  whole  of  its  minority, 
experienced  considerable  opposition  trom  many  wise,  as  well  as 
learned,  lawyers.     2  Ev.  Poth.  139. 

The  pariiament  of  England,  by  die  2d  and  3d  Wm.  4  (1822), 
were  obliged  to  remedy  some  of  the  evils  growing  out  of  judicial 
fictions.  The  real  property  commissioners  express  themselves  as 
follows  :  — 

^^  Amid  these  difficulties,  it  has  been  usual  of  late,  for  the  pur- 
pose of  supporting  a  right  which  has  been  long  enjoyed,  but  which 
can  be  shown  to  have  originated  within  dme  of  legal  memory,  to 
resort  to  the  clumsy  fiction  of  a  lost  grant,  which  is  pleaded  to 
have  been  made  by  some  person  seized  in  fee  of  the  servient,  to 
another  seized  in  fee  of  the  dominant,  tenement.  But,  besides  the 
objection  of  its  being  well  known  to  the  counsel,  judge,  and  jury, 
that  the  plea  is  unfounded  in  fact,  the  object  is  often  frustrated  by 
proof  of  the  fact  of  the  two  tenements  bavme  been  such  that  the 
ficdtious  grant  could  not  have  been  made  in  we  manner  alleged  in 
die  act." 

"  In  addidon  to  all  this,"  says  Best,  "  it  was  well  observed, 
that  the  requiring  juries  to  make  ardficial  presumptions  of  this  kind 
amounted,  in  manv  cases,  to  a  heavy  tax  on  their  consciences, 
which  it  was  highly  expedient  should  be  removed.  In  a  word, 
it  became  apparent  that  the  evil  could  only  be  remedied  by  leg- 
bladon,  and  the  statutes  of  Wm.  4  were  passed  for  that  pur- 
pose." 

VOL.  IV.  76  TT 
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"  Whether  deeds  of  conveyance  can  be  presumed,  in  cases 
where  the  law  has  made  provision  for  their  registration,  has  been 
doubted. 

"  The  point  was  argued  but  not  decided,  in  Doe  v.  Hirst,  11 
Price,  475.  The  better  opinion  seems  to  be,  that  though  tl^e 
court  will  not  m  such  cases  presume  the  existence  of  the  deed  as  a 
mere  inference  of  law,  yet  the  fact  is  open  for  the  jury  to  find,  as 
in  other  cases."     Note  to  1  Greenl.  Ev.  62. 

In  the  United  States,  while  the  doctrine  of  presuming  a  grant 
has  been  applied  to  corporeal  as  well  as  to  incorporeal  heredita- 
ments, and  the  sphere  of  its  operation  very  much  enlarged,  yet,  at 
the  same  time,  the  principle  of  its  operation  has  been  circumscrib- 
ed within  very  narrow,  and  in  all  probability  very  safe,  grounds. 
It  is  placed  beyond  the  reach  of  the  innovation  of  mere  book  law- 
yers and  book  judges,  and  rests,  as  a  mere  matter  of  fact,  upon  the 
common  sense  of  a  jury. 

The  judges  in  England  were  obliged  to  flee  to  this  matter  of  fact 
view,  as  a  refuge  from  the  rapidly  increasing  evils  growing  out  of 
artificial  presumptions.  In  this  country,  upon  this  subject,  there 
are  no  artificial  presumptions.  It  is  simply  a  case  of  circumstan- 
tial evidence. 

In  6  Cowen,  725,  it  is  said  :  —  "A  grant  of  land  will  never 
be  presumed,  unless  the  lapse  of  time  is  so  great  as  to  create  a 
belief  that  it  was  actually  made  ;  or  unless  the  facts  and  circum- 
stances show,  that  the  party  to  whom  it  is  presumed  to  have  been 
made  was  legally  or  equitably  entitled  to  it."  Mathews  on  Pre- 
sumption, 296,  note,  ed.  1836  ;  6  Cowen,  706  ;  3  Johns.  109, 
269  ;  1  Wash.  C.  C.  Rep.  70. 

Same  principle  in  2  Wendell,  13-15. 

In  Ricard  v.  Williams,  7  Wheat.  59,  this  court  decided,  that 
**  Presumptions  of  a  grant,  arising  from  a  lapse  of  time,  are  ap- 
plied to  corporeal  as  well  as  to  incorporeal  hereditaments.  They 
may  be  encountered  and  rebutted  by  contrary  presumptions,  and 
can  never  arise  where  all  the  circumstances  are  entirely  consistent 
with  the  non-existence  of  a  grant.  A  fortiori^  they  cannot  arise 
when  the  claim  is  of  such  a  nature  as  is  at  variance  with  the  sup- 
position of  a  grant." 

"  Legal  presumptions  generally  apply  to  facts  of  a  transitory 
character,  the  proper  evidence  of  which  is  not  usually  preserved 
yvith  care ;  but  not  to  records  or  public  documents  m  the  custody 
of  ofiicers  charged  with  their  preservation,  unless  proved  to  have 
been  lost  or  destroyed."  Cowen  &  Hill's  Notes  to  PhiUips,  Part 
1,  p.  364 ;  Brunswick  v.  McKean,  4  Greenl.  508. 

See  Cowen  &  Hill's  notes,  generally,  on  subject  of  presump- 
tions. 

'^  No  possession  of  one  claiming  under  a  defective  tide  can 


JANUARY  TERM,  1846.  608 

Rhode  Island  v.  Massaobatettt. 

raise  a  presumption  of  a  good  title."  Mathews,  198,  note  ;  5 
Harris  &  Johns.  230  ;  1  ibid.  10  ;  6  ibid.  336. 

"  Presumptions  from  evidence,  of  the  existence  of  particular 
facts,  are,  in  many  cases,  if  not  all,  mixed  questions  of  law  and 
fact.  If  the  evidence  be  irrelevant  to  the  fact  insisted  upon,  or 
such  as  cannot  fairly  warrant  a  jury  in  presuming  it,  the  court  would 
err  in  instructing  them  that  they  are  at  liberty  to  presume  it." 
Bank  of  United  States  v.  Corcoran,  2  Peters,  133. 

^^  Ignorance  has  sometimes,  in  courts  of  equity,  been  held  to 
afford  an  answer  to  averred  releases  of  demands. 

"  The  desertion  of  a  right,  it  has  been  judicially  observed,  al- 
ways supposes  a  previous  knowledge  of  it. 

^'  It  is  absurd  to  say,  that  a  man  has  relinquished  a  right  of  which 
be  is  not  aware." 

Mathews  on  Pres.  17,  18  ;  Sel.  Ch.  Cases,  11  ;  2Peere  Wms. 
730  ;  per  Sir  Wm.  Grant,  2  Mer.  362. 

Cases  upon  Presumptive  Evidence. 

Beedle  v.  Beard  et  al.,  m  4th  Ja.  1  (1627),  12  Coke,  5. 

In  31st  Ed.  1  ri303),  the  king  being  seized  of  the  manor  of 
Kimbolton,  to  whicn  the  advowson  of  the  church  was  appendant, 
granted  said  manor,  with  the  appurtenances,  to  Humphrey  de  Bo- 
nun,  Earl  of  Hereford,  in  tail  general.  Humphrey  de  Bohun,  tlie 
issue  in  tail,  by  his  deed,  in  the  40th  Ed.  3  (1367),  granted  the 
said  advowson,  then  full  of  an  incumbent,  to  the  prior  of  Stonely 
and  his  successors  ;  and  at  the  next  avoidance  they  held  it  in  pro^ 
prio  usus;  and  upon  this  appropriation  made  concurrentibus  its  quere 
injure  requirunter.  After  the  death  of  the  incumbent,  the  said 
prior  and  his  successors  held  the  said  church  appropriate,  until  the 
dissolution  of  the  monastery.  In  27th  Hen.  8  ( 1 530) ,  the  said 
manor  descended  to  Edw.,  Duke  of  Buckingham,  as  issue  to  said 
estate  tail.  The  reversion  descended  to  Henry  VIII.  The  Duke, 
in  13th  Hen.  8,  was  attaint  of  high  treason.  In  14th  Hen.  8, 
the  king  granted  said  manor,  &c.,  with  all  advowsons  append- 
ant, to  Richard  WingGeld,  and  the  heirs  male  of  his  body.  In 
16th  Hen.  8,  it  was  enacted  by  parliament,  that  the  Duke  shall 
forfeit  all  manors,  &c.,  advowsons,  &c.,  which  he  had  m  4th 
Hen.  8. 

The  king,  37th  Hen.  8,  "  granted  and  sold  for  money  the  said 
rectory,  &c.,  of  Kimbolton,  as  inappropriate  in  fee,  which  by 
mesne  conveyance  came  to  the  plamtin  for  £  12,000.  In  the 
37  Eliz.,  Beard,  the  defendant,  did  obtain  a  presentation  of  the 
queen  bv  lapse,  pretending  that  the  said  church  was  not  lawfully 
appropriate  to  the  said  prior  of  Stonely. 

"  1st.  For  this,  that  Humphrey,  who  did  grant  it  to  the  said 
prior,  had  nothing  in  it,  for  that  it  did  not  pass  to  his  ancesjtor  by 
these  words,  nManorium  cum  pertinentibus.^^ 
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In  the  case,  the  advowson  was  bought  and  paid  for  in  1363  ; 
was  in  the  possession  of  the  first  taker,  Earl  of  Hereford,  until 
1367,  sixty-lour  years.     It  was  then  granted  to  a  corporation,  the 

i)rior  of  Stonely,  in  whose  possession  it  remained  until  the  disso- 
uUon  of  the  monasteries,  in  the  reign  of  Henry  VIII.,  1530, 
one  hundred  and  sixty-three  years  more.  It  descended  to  the 
Duke  of  Buckingham,  upon  his  attainder  was  forfeited  to  the 
crown,  and  Henry  VIII.  granted  the  manor  and  advowson  to 
the  plamtifi*  for  a  pecuniary  consideration.  The  action  was  tried 
in  4ih  Ja.  1,  1627,  tliree  hundred  and  twenty-four  years  after  the 
possession  commenced  under  the  first  grant. 

Mayor  of  Kmgston  upon  Hull  v.  Homer,  Cowper  102,  in  1774. 
The  declaration  stated  the  right  of  the  plaintiff,  as  mayor,  to 
certain  water-bailiff  dues,  for  certain  goods  imported  into  Kingston. 
In  support  of  the  title,  the  plaintiff  produced,  — 

1.  An  entry  upon  the  corporation  books,  entitled  ^^  A  par- 
ticular note  of  all  such  duties,  &c.,  as  by  the  water-bailiffs  are  to 
be  received  for  the  use  of  the  mayor  and  burgesses  of  Kingston 
upon  Hull,  according  to  the  order  prescribed  and  set  down  in  the 
year  1441,  and  continued  and  put  in  use  irom  that  time  to  the 
present  day,  1st  April,  1575.''  In  this  list  were  included  the 
duties  in  question. 

2.  An  order  of  the  corporation,  in  the  13th  Eliz.,  requiring 
the  water-bailiff  to  keep  these  duties  separate,  &c. 

Then  followed  a  particular  account  of  the  receipt  of  these  duties  ' 
from  1545  to  1646,  from  1648  to  1678,  of  persons  who  had  raited 
the  office  of  water-bailiff;  also  an  account  of  dues  for  three  years 
in  1726 ;  and  the  testimony  of  persons  who  had  paid  the  dues  from 
1734  ;  togedier  with  an  estimate  of  repairs  by  die  corporation  to 
the  amount  of  £  15,000. 

The  defence  was,  that  the  earliest  book  of  the  corporation  was 
the  19th  Ed.  3  (1346),  and  the  date  of  their  charter  the  27th 
Ed.  1  (1299),  a  century  subsequent  to  the  time  of  legal  memory, 
Rich.  1,  1199. 

That  the  title,  if  any,  to  the  duties  in  question  could  be  sup- 
ported only  by  prescription  or  charter.  That  the  first  did  not 
exist,  they  being  a  corporation  within  legal  memory.  That  the 
charter  authorized  the  erection  of  the  port,  but  granted  no  duties. 

To  tliis  it  was  answered,  that  a  usage  of  three  hundred  years 
was  a  sufficient  ground  to  presume  a  grant  of  the  duties,  in  consid- 
eration of  the  repairs,  which  it  was  in  proof  the  corporation  had 
constantly  done  from  1441  to  the  bringing  the  action. 

Lord  Mansfield  said,  there  were  two  grounds  to  show  that  the 
evidence  was  sufficient  to  go  to  the  iunr :  — 

1 .  That  there  existed  a  port,  with  cluties  belonging  to  the  king, 
M^vious  to  the  charter  of  5th  Rich.  2.  Consequently,  a  grant  bj 
Rich.  2  of  the  port  would  carry  the  duties  along  with  it. 
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2.  If  this  charier  erected  a  new  port,  the  king  could  not  create 
duties.  But  that  there  mi^t  be  some  charter  from  the  king 
creating  and  giving  these  duties,  upon  a  ground  which  would  sup- 
|H)rt  them  in  point  of  law,  namely,  upon  the  consideration  of  re* 
pairs,  and  the  general  advantage  to  be  derived  to  the  public  from 
Its  being  properly  kept  up. 

The  question  that  arises  upon  it  is,  "  Whether,  upon  the  evi- 
dence, it  was  properly  left  to  the  jury  to  presume  such  grant  be- 
tween 1382  (date  of  charter)  and  1441"  (time  of  first  collecting 
die  duties),     p.  106. 

Lord  Mansfield  (p.  108).  "  A  jury  is  concluded,  by  th^  statute 
of  Fimitations,  as  a  bar.  So,  in  the  case  of  prescription,  if  it  be 
time  out  of  mind,  a  jury  is  bound  to  conclude  the  nght  from  that 
prescription,  if  there  could  be  a  legal  commencement  of  the  right.'* 
Any  written  evidence,  showing  a  time  when  the  claim  did  not  exist, 
is  an  answer  to  prescription,     p.  109. 

"  But  length  of  time,  used  merely  by  way  of  evidence,  may  be 
left  to  a  jury  to  be  credited  or  not,  and  to  draw  their  inference  one 
way  or  me  other,  according  to  circumstances."     p.  109. 

"  In  questions  of  this  kind,  length  of  time  goes  a  great  way  ;  but 
there  is  no  positive  rule  which  says,  that  a  hundred  and  fifty  years' 
possession,  or  any  other  length  of  time  within  memory,  is  a  suf- 
ficient ground  to  presume  a  charter."     p.  110. 

The  case  of  Johnson  &  Humphrey  v,  Ireland,  11  East,  279, 
presented  the  question,  whether  "  the  enfranchisement  of  copyhold 
may,  upon  proper  evidence,  be  presumed  even  against  the  house." 

The  evidence  ofiered  and  rejected  by  Heath  was  an  entry,  in  the 
parliamentary  survey,  of  sixpence  rent  against  these  premises  for 
a  hundred  and  sixty  years,  in  the  column  of  freehold,  instead  of  six 
shillings  and  sixpence,  in  the  column  of  copyhold. 

The  court  admitted  the  evidence,  observing  that  there  were  per- 
sons, between  1636  and  1649,  competent  to  make  the  enfranchise- 
ment, ^^  the  king  having  continued  ms  functions  the  greater  part  of 
the  time."     p.  283. 

Fenwick  v.  Reed,  5  Bam.  &  Aid.  228,  in  1821.  In  this  case, 
Reed,  the  defendant,  took  possession  of  the  estates  of  the  plaintifiT, 
in  ^750,  under  an  agreement  to  remain  in  possession  until  tne  debts 
were  satisfied  out  of  the  rents  and  profits.  In  1801,  a  suit  in 
chancery  was  instituted  by  the  plaintiflT.  Much  evidence  was  offer- 
ed on  both  sides.  Bayley,  Justice,  told  the  jury,  "  that  the  real 
question  was,  whether  they  believed  that  a  conveyance  had  actually 
taken  place." 

The  court  approved  of  tWs  direction,  and  said,  — "In  cases  where 
the  original  possession  cannot  be  accounted  for,  and  would  be  un- 
lawful unless  there  had  been  a  grant,  the  case  may  be  different. 
Here  the  original  possession  is  accounted  for,  and  is  consistent  with 
the  fact  of  there  having  been  no  conveyance.     As  the  defendant's 
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ancestors  had  originally  a  lawful  possession,  it  was  incumbent  on 
them  to  give  stronger  evidence  of  a  conveyance.'* 

Abbott,  Chief  Justice,  also  says, —  **  In  my  opinion,  presump* 
tions  of  grants  and  conveyances  have  already  gone  to  too  great 
lengths,  and  I  am  not  disposed  to  extend  them  farther." 

Bayley  said,  —  '*  The  question  for  the  jury  was  a  mere  questioa 
of  fact,  whether  there  had  been  such  a  conveyance.  The  deeds  of 
1747  and  1752  were  both  produced,  and  if  there  bad  been  a  coe- 
veyance,  it  would  probably  have  been  produced  also.  No  draft  of 
it,  or  abstract  referring  to  it,  was  produced.  A  conveyance  of  tfais 
sort  was  not  likely  to  have  been  lost,  if  it  ever  existed." 

The  case  of  Howson  v.  Waterton,  3  Barn.  &  Aid.  160  (1819), 
was  a  conveyance  of  copyhold  lands  (in  1743,  by  surrender  in 
open  court)  to  charitable  uses  ;  was  declared  void,  for  not  comply- 
ing with  the  provisions  of  9  Geo.  2,  ch.  36,  which  requires  all 
conveyances  to  be  executed  m  the  presence  of  two  witnesses,  to  be 
enrolled  in  chancery,  and  for  the  party  to  survive  one  year. 

The  court  was  asked  to  presume  an  enrolment. 

Abbott,  Chief  Justice,  said,  —  "  No  instance  can  be  found,  where 
the  court  have  said  that  an  enrolment  has  been  presumed." 

Bayley  said,  —  "  As  to  presuming  an  enrolment,  if  it  had  appear- 
ed that  the  rolls  of  chancery  had  been  searched,  and  a  chasm  had  been 
found  about  that  period,  it  might  have  been  different."     p.  142. 

Best,  on  Presumptions,  p.  149,  says,  —  '*  It  has  been  said, 
(Beanland  v.  Hirst,  Price,  475  ;  Phill.  &  Am.  Ev.  476),  that  the 
registration  of  the  memorial  of  a  deed  in  a  register  county  cannot  be 
presumed,  and  that  direct  proof  must  be  adduced." 

But  it  is  difficult  to  contend,  "  that  there  can  be  any  matter  of 
fact  which  a  jury  may  not  presume  from  possession  and  circum- 
stances, when  that  possession  and  circumstances  are  sufficiently 
strong  to  convince  them  of  its  existence.  The  true  conclusion 
seems  to  be,  that  in  the  case  of  a  memorial  of  a  deed  requirii^ 
registry,  the  court  will  not  direct  them  to  make  any  artificial  pre- 
sumption." 

Best  cites  1  Greenleaf 'sLawEv.,  Ar.  46,  p.  62.  "  The  same 
presumption,  says  Greenleaf  (p.  62),  has  been  advised  in  regard 
to  the  reconveyance  of  mortgages,  conveyances  from  old  to  new 
trustees,  mesne  assignments  of  leases,  and  any  other  species  of 
documentary  evidence  and  acts  in  pais  which  are  necessary  for  the 
support  of  a  title,  in  all  other  respects  evidently  just." 

*'  It  is  sufficient  that  the  party  who  asks  for  the  aid  of  this  pre- 
sumption has  proved  a  tide  to  the  beneficial  ownership,  and  a  long 
possession  not  inconsistent  therewith  ;  and  has  made  it  not  unrea- 
sonable to  believe,  that  the  3eed  of  conveyance,  or  other  act  es- 
sential to  the  title,  was  duly  executed.  Where  these  merits  are 
wanting,  the  jury  are  not  advised  to  make  the  presumption."  He 
cites,  among  numerous  other  authorities,  Doe  v.  Cooke,  6  Bing. 
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174  ;  19  Serg.  &  Lowb.  44  ;  Doe  v.  Reed,  5  Barn.  &  Aid.  232  ; 
Livett  V.  Wilson,  3  Bing.  115  ;  11  Serg.  &  Lowb.  57;  2  Wend* 
14-37. 

The  case  of  Livett  o.  Wilson,  3  Bing.  115.  '^Defendant 
pleaded  a  right  of  waj,  by  deed  subsequently  lost.  Plaintiff 
traversed  the  grant.  There  was  contradictory  evidence.  The 
judge  directed  the  jury,  that,  if  upon  this  issue  tbev  thought  defend* 
4nt  had  exercised  the  right  of  way  uninterruptedly  for  more  than 
twenty  years,  by  virtue  of  a  deed,  they  would  find  for  the  defend- 
ant. If  thev  thought  there  had  been  no  way  granted  by  deed,  they 
would  find  for  the  plaintiff." 

The  rule  to  show  cause  why  the  verdict  for  the  plaintiff  should 
not  be  set  aside  was  discharged. 

Best,  C.  J.,  said,  that  upon  an  uninterrupted  usage  of  twenty 
years,  the  jury  would  be  authorized  to  presume  a  deed.  But  even 
in  such  a  case  a  judge  would  not  be  justified  in  saying  they  must, 
but  might,  find  a  deed. 

Burrough,  J.,  said,  —  ''If  there  had  been  such  a  deed,  it  is  not 
probable  the  way  would  have  been  constantly  m  dispute." 

The  case  of  Doe  v.  Cooke,  6  Bing.  174  (19  Serg.  &  Lowb. 
44) ,  was  a  case  of  more  than  twenty  years'  possession;  but  the  Court 
of  Ccmimon  Pleas  would  not  presume  the  surrender  of  a  term. 
After  stadng  the  particular  circumstances  of  that  case,  Tindall, 
C.  J.,  says  :  — "  No  case  can  be  put  in  which  any  presumption 
has  been  made,  except  where  a  tide  has  been  shown  by  the  party 
who  caUs  for  the  presumption,  good  in  substance,  hot  wanting  some 
collateral  matter  to  make  it  complete  m  point  of  form.  In  such 
case,  where  the  possession  is  shown  to  have  been  consistent  with 
the  fact  to  be  presumed,  and  in  such  cases  only,  has  it  ever  been 
allowed." 

Sir  Samuel  Romilly  said,  b  Whally  ».  Whally,  1  Merivale's  R. 
441  (1814): — ''Length  of  time  cannot  affect  thb  case.  The 
statute  does  not  apply,  and  it  is  not  easy  to  see  for  what  purpose 
it  is  here  msisled  upon.  Time  is  no  bar  to  relief  in  equity,  unless 
it  be  in  the  excepted  cases  of  mortgage,  &c.  In  all  other  cases 
it  only  operates  by  way  of  evidence." 

The  bill  was  filed  to  set  aside  a  conveyance  from  an  uncle  to  a 
nephew  after  fortyyears,  upon  a  charge  of  fraud  and  gross  inade- 

ricy  of  price.  The  court  sustained  the  deed,  upon  the  ground 
t  it  was  not  merely  for  a  pecuniary  consideration,  but,  as  it 
stated,  was  also  for  "  love  and  affection  "  ;  and  consequently  the 
court.  Lord  Eldon,  said  nothing  about  time. 

The  opposite  counsel  admitted  that  time  was  not  a  bar,  by  a 
strict  analogy  to  the  rule  of  law,  but  that  it  afforded  evidence  suffi- 
cient to  raise  a  presumption,     p.  444. 

McDonald  v.  McDonald,  1  Bligh's  R.,  House  of  Lords,  1819, 
was  the  case  of  a  client  against  his  agent  and  attorney,  upon  a 
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transaction  of  twenty-five  years  standing.  It  was  a  case  of  con- 
fidence. 

The  Lord  Chancellor  Redesdale  says:  — "  The  case,  there- 
fore, by  its  circunistances,  is  taken  out  of  the  principles  of  pre- 
sumption and  prescription,  which  ought  to  protect  professional 
men.  On  these  grounds,  and  a  fair  view  of  the  case,  as  a  jury- 
man, it  is  my  opinion  that  the  bond  was  not  intimated." 

Wood  V,  Veal,  5  Bam.  &  Aid.  454,  was  the  case  of  land  un- 
der lease  from  1719  to  1818;  and  as  far  as  memory  could  extend 
had  been  used  by  the  public,  and  lighted,  paved,  and  watched,  voi- 
der an  act  of  parliament,  m  which  it  was  enumerated  as  one  of  the 
streets  of  Westminster. 

It  was  submitted  to  the  jury  by  the  court  whether  there  had  been 
a  dedication  to  the  public,  telling  them  that  there  might  be  a  high- 
way without  a  thoroughfare,  and  telling  them  that  nothing  done  bj 
the  lessee,  without  the  consent  of  the  owner  of  the  fee,  would  give 
the  right  of  way  to  the  public.  Bayley,  J.,  said,  —  '*  Where  the 
consent  is  by  a  person  having  a  limited  right,  it  can  only  continue 
for  a  limited  period." 

Same  principle.     Barkee  v.  Richardson,  4  Bam.  &  Aid.  579. 

Wright  V.  Smythies,  10  East,  409,  is  a  decision,  that  no  pre- 
sumption of  a  grant  enrolled  can  be  presumed,  because  if  it  existed 
it  might  be  shown. 

In  Vooght  ©.  Winch,  2  Bam.  &  Aid.  663,  it  was  said,  —  "  If 
it  is  admitted  that  this  was  a  public,  navigable  river,  and  that  all  fats 
Majesty's  subjects  had  a  ri^t  to  use  it,  an  obstruction  for  twenty 
years  would  not  have  the  efiect  of  preventing  his  M^esty's  sub- 
jects from  usmg  it."     p.  667. 

In  Mathews  on  Presumptions,  p.  17,  it  is  said,  —  "  That  no 
length  of  time  will  raise  a  presumption  in  favor  of  encroachments 
on  the  public  ;  at  least,  no  period  has  as  yet  been  mentioned  as 
binding  the  community." 

Carter  v,  Murcott,  4  Burr.  2163,  and  7  East,  199,  are  cited. 

In  Stoughton  et  al.  v.  Baker,  4  Mass.  R.,  Parsons,  J.,  says  : 
—  "  Every  owner  of  a  water-mill  or  dam  holds  it  on  this  condition 
or  limitation  that  a  sufficient  passage-way  is  left  for  the  fish.  This 
limitation,  being  for  the  benefit  of  the  public,  is  not  extinguished 
by  any  inattention  or  neglect,  for  no  laches  can  be  imputed  to  the 
government,  and  against  it  no  time  mns." 

In  Livett  v,  Wilson,  3  Bing.  R.  115,  the  coturt  instructed  the 
jury,  that  if  they  thought  there  was  no  deed  of  the  ri^t  of  way, 
they  must  find  accordingly,  notwithstanding  the  possession. 

Mathews,  p.  17,  says,  —  *'  The  apparent  assent  of  the  adverse 
party  is,  in  all  cases  of  this  sort,  the  true  and  essential  source  of 
mference ;  but  it  is  evident,  that,  without  a  total  disregard  to  fiict, 
this  cannot  be  maintained  where  the  claim  has  formed  a  constant 
source  of  contest." 
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See  Madiews,  19,  also,  as  to  a  body  of  creditors,  mder  an  as- 
signment to  trustees  for  their  benefit,  being  also  an  answer  to  lapse  of 
time,  such  persons  not  being  expected,  in  their  collective  capacity, 
to  use  the  same  diligence  as  individuals.  3  Yes.  740  ;  12  Yes. 
136,  158. 

Piatt  V.  Yattier  et  al.,  9  Peters,  416,  405  ^1835),  was  a  case 
of  clear  adverse  possession  for  thirty  years,  wimout  a  claim  even, 
or  the  shadow  of  an  excuse.  The  court  say,  p.  416,  — "  And  we 
are  of  opinion  that  the  lapse  of  time  is,  upon  the  principles  of  a 
court  of  equity,  a  dear  bar  to  the  present  suit,  independently  of 
the  statute.  There  has  been  a  clear  adverse  possession  of  thirty 
^ears,  without  the  acknowledgment  of  any  equity  or  trust  estate 
m  Barte)  ;  and  do  chrcumstances  are  stated  in  tlie  bill,  or  shown  in 
evidence,  which  overcome  the  decisive  influence  of  such  an  adverse 
possession."     Per  Story,  J. 

Miller  V.  Mclntire,  6  Peters,  61,  62  (1832),  was  the  common 
case  of  a  bill  in  a  court  of  equity,  where  the  statute  of  limitation 
was  applied  by  analogy,  and  not  where  time  was  used  as  evidence. 

Paints  of  the  RespondmU. 

The  eompiamant's  case  proceeds  upon  two  propositions  ;  first, 
ifast  the  cWter  of  Massachusetts  of  March,  1628,  intended  to 
trace  as  her  southern  boundary  a  line  three  mike  $outh  of  v^hat  is 
now  the  main  stream  ff^okai  is  now  caUed  Charles  River ;  second, 
that  therefore  the  complainant  has  the  right  to  have  the  same  line 
of  boundary  decreed  at  this  time,  without  regard  to  any  thing  which 
faas  taken  place  since  the  date  of  the  charter. 

Both  these  propositions  the  respondei^  controvert.  And,  first, 
they  conl^id,  that  the  charter  intended  to  trace,  as  their  southern 
boimdary,  a  line  three  miles  south  of  all  Ae  waters  of  the  Charles^ 
as  a  geographical  whole ;  three  miles  south  of  Us  basin  or  valley ^ 
and  of  the  sources  and  contributory  streams  which  feed  and  pre* 
serve  tt» 

To  enable  the  court  to  determine  between  these  two  construc- 
tions, they  will  contend,  that  it  is  competent  to  advert  to  a  great 
body  of  extrinsic  circumstances  and  evidence,  the  character,  situ* 
ation,  age,  and  objects  of  the  parties,  their  knowledge  or  ignorance 
of  the  localities,  the  existence  or  non-existence  of  distinctive  names 
of  contributory  streams,  and,  above  aD,  to  the  contemporary  exposi- 
tion of  the  instrument  aflforded  by  the  acts  of  parties  in  the  age  of 
the  charter  and  subsequently. 

.  And  upon  this  pomt  they  maintain  the  position,  that  as  the  lan- 
guage of  the  charter,  ^^  three  miles  soutn  of  Charles  River,  and 
any  and  every  part  thereof,"  is  vague,  general,  and  flexible,  such 
extrinsic  evidence  as  is  above  indicated  may  be  resorted  to  in  ordw 
to  ascertain  the  sense  in  which  the  parties  used  it ;  that  even  if  the 
language  prim&  fronte  bears  a  particular  legal  sense,  it  may  be 
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shown  to  have  been  used  in  a  different  one ;  that  this  might  be 
done,  even  if  the  grant  was  recent,  and  between  individuals  ;  and 
that  it  may  be  done  a  fortiori  muUo  when  the  instrument  is  ancieot 
and  is  the  charter  of  a  State. 

In  support  of  this  proposition  of  the  law  of  evidence  will  be 
cited  GreenleaPs  Ev.  §§  280,  286-288,  290,  295  ;  3  Cowen's 
Phillips,  1362,  1389  ;  6  Pick.  63  ;  16  Johns.  R.  14  ;  16  Wend* 
663  ;  6  Mass.  R.  435  ;  13  Pick.  261  ;  2  New  Hamp.  R.  369  ; 
1  M.  &  K.  671  ;    6  Sim.  54  ;    3  Cowen's  Phillips,  1403-  1405  ; 

1  Mason,  10,  12 ;  1  Mood.  &  Malk.  300  ;  19  Johns.  R.  313  ;  i 
Bing.  445  ;  3 Camp.  16  ;  1  Conn.  &  Lawson,  223-225 ;  3  Barn. 
&  Adolph.  728. 

These  cases  show  that  the  terms  in  this  charter  wee  so  far  vague 
and  flexible,  that  even  if  they  legally  import  the  complainant's  con- 
struction, it  may  be  proved  that  a  different  one  was  intended.  7 
Sim.  310  ;  3  Atk.  576.    See,  too,  16  Peters,  534  ;  2  Inst.  282  : 

2  Brod.  &  Bmg.  403. 

Proceedmg,  then,  to  discuss  the  question  of  the  original  meaB-> 
ing  of  the  charter,  under  a  view  of  all  the  surrounding  circumstai^ 
ces,  the  respondents  will  maintain,  — 

1 .  That  the  burden  of  proof  is  upon  the  complainants  ;  and  that, 
being  out  of  possession,  never  having  been  in  possession,  and 
presenting  the  question  after  a  lapse  of  more  than  two  centuries, 
they  should  be  holden  to  make  their  construction  clear  to  judicial 
certainty  ;  13  Pick.  77  ;  2  Brod.  &  Bing.  403. 

2.  That  the  charter  is  to  be  construed  most  liberally  in  favor  of 
the  grantee,  because  it  was  a  grant  from  a  monopolist  to  the  pecmle 
of  Massachusetts  of  that  and  of  all  generaticms.  1  Bancroft's  His- 
tory, 292,  293,  351-354  ;  11  Peters,  544  ;  7  Pick.  487. 

3.  That  there  is  no  circumstance  or  consideration  in  aid  of  the 
complainant's  interpretation,  beyond  the  words  themselves  ;  that 
they  have  never  had  possession  under  their  interpretation  ;  that 
there  is  no  proof  that  the  streams  and  fountains  south  of  what  is 
now  the  main  stream  of  what  is  now  Charles  Rivelr  have  not  al- 
ways been  reputed  parts  of  Charles  River ;  and  that  there  is  proof 
that  anciently  they  were  so  reputed.  See  depositions  of  Metcalf, 
Co  well.  Ware,  and  Mann,  in  papers  put  into  the  case  by  Massachu- 
setts, pp.  30  -  32  ;  1  Douglass's  Summ.  415,  463. 

4.  That  there  is  no  judicial  evidence  that  the  words  themselves, 
in  the  age  of  the  date  of  this  charter,  used  by  such  parties,  in  sucli 
an  instrument,  even  prim&  frontty  bore  the  sense  contended  for 
by  the  complainants  ;  that  they  do  not  obviously  import  that  sense  ; 
and  that,  in  the  absence  of  other  evidence,  die  court  would  not^ 
against  a  possession  of  two  centuries,  even  prima  fade,  so  con- 
strue them. 

And,  e  contra,  in  aid  of  the  respondent's  interpretation,  tbej 
will  contend,  — 
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1.  That  presumption  favors  it)  arising  from  long  possession. 

2.  Tfatt  if  the  words  may  bear  two  sen^,  that  which  is  most 
ben^cial  to  the  grantee,  the  settler,  and  colonist  will  be  taken, 
rather  than  that  most  bene6cial  to  the  roonopoBst  grantor. 

3.  That  the  words  themselves  more  obviously  and  naturally 
import  the  sense  claimed  by  the  remonstrance. 

4.  That  their  constructicm  imputes  the  more  probable,  reasona- 
ble, and  usual  conduct  to  these  parties,  since,  under  the  complain- 
ant's construction,  the  boundary  would  be  a  fluctuating  and  uncer- 
tain one,  vaiying  with  reputation  ;  and  would  (Kvide  a  riv^  between 
the  States,  giving  the  main  stream  to  one  and  the  sources  and  con- 
fluent waters  to  the  other,  thus  promoting  strife.  Whereas  the 
obvious  design  of  this  charter  was  to  give  the  whole  river  to  Massa- 
diosetts.     1  Howard,  186. 

5.  That  the  whole  question  is  settled  by  the  contemporaneous 
exposition ;  that  Massachusetts,  from  the  planting  of  the  colony, 
took  an  open  and  notorious  possession  under,  according  to,  and  in 
enforcement  of  her  present  doctrine  of  interpretation,  going  more 
than  three  miles  south  of  what  is  now  the  main  stream  of  what  is 
now  Charles  River  ;  and  that  during  all  the  period  properly  de- 
nominated conteraporaiy,  and  down  to  the  year  1750,  neither  the 
crown,  nor  Plymouth,  Khode  Island,  nor  Connecticut,  objected  to 
that  interpretation,  but  oa  the  contrary  expressly  and  repeatedly  as- 
sented to  it ;  Plymouth  in  1638  and  1664,  Rhode  Island  in  1711 
and  1718,  and  Connecticut  m  1713.  And  this  conduct  of  Massa- 
ehwetts,  in  assertion  of  her  principle  of  interpretation,  and  this  con- 
temporary assent  of  all  others  adversely  interested,  constitute  a 
body  of  circumstantial  evidence  in  favor  of  the  Massachusetts  in- 
terpretati(Mi,  which  would  be  decisive  of  the  cause  on  that  point 
«Ione. 

To  show,  1.  That  Massachusetts  took  and  maintained  a  posses- 
sion from  the  earliest  period  under  her  present  doctrine  of  construc- 
tion will  be  cited,  —  Bill,  29,  30,  34,  35  ;  Evidence  of  R.  I.  47, 
56,63,  104  ;  Borden's  Evidence,  3  ;  1  Windirop's  Journal,  284  ; 
1  Hutch.  108  ;  1  Trumb.  185,  186,  401,  402  ;  Connecticut  Me- 
morial, 4,  8  ;  Answer,  6  ;  Ev.  of  R.  I.  53,  90,  101,  104,  105, 
111,  119, 121  ;  1  Hutch.  208  ;  Mass.  Rep.  of  1791,  p.  3  ;  Mass. 
Ev.  22. 

2.  To  show  assent  of  Plymouth,  Connecticut,  and  Rhode  Isl- 
and. I.  Plymouth,  —  1  Wint.  284  ;  1  Hutch. 208  ;  1  Doug. 401  ; 
Mass.  Rep.  1791,  p.  3.  2.  Of  Connecticut,  —  Ev.  of  R.  I.  89, 
121,  and  Connect.  Memorial,  4.  3.  Rhode  Island,  —  Mass.  Ev. 
22 ;  R.  I.  Ev.  56,  61. 

3.  To  show  that  Massachusetts  would  not  have  asserted  such  a 
possession,  on  such  a  doctrine  of  interpretation,  unless  she  had  be- 
lieved it  sound,  and  that  she  knew  the  true  meaning  of  her  charter, 
see  1  Met.  388  ;  1  Bancroft,  439,  440, 474, 476  ;  1  Hutch.  229, 
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249-351  ;  1  Belknap,  106,  107,  113,  115,  116;  Minot,  38, 
43  ;  Brad.  Hist,  of  Mass.  94,  5  ;  R.  I.  Ev.  46  ;  2  Doug.  92. 

4.  That  Connecticiit  assented  with  fiill  knowledge  of  localkies. 
Conn.  Mem.  3,  4,  5,  7  ;  R.  I.  Ev.  104,  121. 

If  the  court  should  be  of  opinion  that  the  complakiant's  interpre- 
taticm  is  established  to  judicial  certainty,  still  the  respondents  con- 
tend, that,  by  reason  of  matter  ex  post  faetOy  the  bill  cannot  be 
maintained,  — 

1.  The  complainant's  charter  bounds  Rhode  Island,  not  on  the 
charter  line  oi  Massachusetts,  but  on  her  actual  occupatbn  at 
the  time,  which  extended  south  to  the  present  line.  14  Peters, 
247. 

2.  By  the  Declaiauon  of  Independence  the  then  existing  bound- 
ary-lines of  the  States  became  the  true  lines,  without  regard  to  their 
historical  origin,  and  those  lines  are  unalterable  by  boj  jurisdiction. 
12  Peters,  681. 

3.  That  it  is  not  competent  for  the  complainants  to  bring  the 
matter  of  this  boundary  mto  contestation  in  a  court  of  equity,  by 
reason  of  their  prolonged  and  gross  laches.  1  Story's  Eq.  73 
(§  64,  a)  ;  1  Howard,  168,  193  ;  2  Stoiy's  Eq.  §§  1520, 1522  ;  2 
Story's  R.  215  ;  Bell  v.  Sanborn,  8  Clark  &  Fin.  650  ;  1  Story's 
R.  215  ;  13  Pick.  393 ;  9  Peters,  417  ;  5  Johns.  Ch.  R.  550. 
They  are  barred  by  time.  7  Paige,  197  ;  6  Peters,  61  ;  2  Jac.  & 
Walk.  191  ;  2  MoUoy,  157  ;  12  Eng.  Ch.  R.  ;  2  Sch.  &  Lef. 
6^6. 

4.  That  the  respondents  have  a  perfect  and  indefeasible  title  to 
soil  and  jurisdiction  up  to  the  existmg  line,  by  prescription,  a  title 
resting  on  a  possession  of  more  than  a  century,  the  highest  and 
most  sacred  of  the  titles  of  nations.     14  Peters,  260,  261 . 

5.  That  the  existing  line  has  been  conclusively  established  by 
accord,  compromise,  award,  and  treaty  ;  by  the  deliberate  agree- 
ments of  agents,  arbitrators,  or  ministers  plenipotentiary  of  the  com- 
plainants, whose  acts  were  subsequently  expressly  and  by  implica- 
tion ratified  by  the  conq>lainant8  themselves,  as  a  government. 

And  hereunder  the  respondents  will  contend,  — 

1.  That,  in  1711,  and  again  in  1718,  commissioners  were  ap- 
pointed by  Rhode  Island  and  Massachusetts,  with  full  powers  to 
determine  and  settle,  by  compromise  or  ascertainment,  the  line  of 
boundary  ;  and  that  they  did  agree  and  establish  the  now  existmg 
line  as  the  boundary.     K.  I.  Ev.  53,  and  irf.  eeq. 

2.  That,  in  making  this  determination  of  the  line,  the  commis- 
sioners of  Rhode  Island  had  full  knowledge  of  all  material  facts  ; 
and  that  they  were  uninfluenced  by  any  representations  of  the  com- 
missioners of  Massachusetts  ;  and  that,  if  this  be  so,  the  case  is 
concluded.  14  Peters,  260.  And  m  support  of  this  position,  the 
respondents  will  rely  on  the  want  of  proof  of  the  complabants  to 
show  such  mistake  or  misrepres^tation,  on  the  legal  presumption 
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against  it,  on  the  probabilities,  and  on  the  direct  and  circumstantial 
evidence  in  the  case. 

1.  That  the  presuoiptions  are  against  it  appears,  because  to  have 
been  ignorant  of  material  facts  would  maniiest  a  gross  neglect  of 
official  duty  ;  and  this  is  never  presumed.  Oreenleaf,  §  40,  p.  47  ; 
3  Cow.  PhiU.  296  ;  12  Wheat.  69  ;  3  East,  199  ;  19  Johns.  R. 
847  ;  1 1  Wheat.  74. 

2.  Mistake  of  law  alone  is  no  ground  of  relief.     12  Peters,  32^ 
That  they  must  have  known  the  localities.     Mass.  £v.  22 ; 

R.  I.  Ev.  52,  and  id.  seq.  55,  57. 

3.  That  in  the  absence  of  fraud  and  misrepresentation  of  the 
commissioners  of  Massachusetts,  mistake  of  facts  by  the  commis- 
sioners of  Rhode  Island  would  be  no  ground  of  relief  against  the 
agreements  ;  and  that  there  is  no  proof  of  such  fraud  or  misrepre- 
sentation. 14  Peters,  280 ;  1  Story's  Eq.  §§  146- 161  ;  2  Wheat. 
178  ;  1 1  Wheat.  59  ;  1 1  Merlm,  70  ;  6  Toullier,  62  ;  4  Johns. 
R.  566  ;  9  Hebecchis,  101  ;  9  Dowl.  &  Ryl.  731  ;  1  Story's 
Eq.  §  1456  ;  14  Peters,  276  ;  6  Pifck.  154. 

4.  That  the  votes  of  the  Rhode  Island  Assembly  in  171 1,  1718, 
1719,  and  1749  (in  Rhode  Island  Evidence),  and  her  long 
acquiescence,  prove  or  work  a  ratification  of  the  acts  of  her  com- 
missioners. That  mere  silence  and  inaction  alone,  so  long  con- 
tmued,  would  prove  or  work  it ;  but  these  are  unequivocal  acts. 
Story  on  Agency,  §§  253,  255,  256. 

5.  That,  to  avoid  the  operation  of  those  votes  and  acts,  it  is 
not  legally  competent  to  aver  that  the  Assembly  and  government 
of  Rhode  Island  were  ignorant  of  the  localities  or  other  facts  ;  and 
that,  if  it  were  competent  to  make  that  averment,  it  is  disproved  by 
all  the  presumptions,  and  direct  and  circumstantial  evidence.  2 
Cow.  Phill.  288  ;  12  Wheat.  70,  76  ;  Ang.  and  Ames  on  Corp. 
175  ;  11  Peters,  603  ;  Fletcher  v.  Peck,  6  Cranch,  129.  See, 
too,  the  cases  supra  to  the  point  that  official  duty  b  presumed  to 
be  done. 

6.  That  if  the  existing  line  is  to  be  deserted,  and  a  new  one  run 
according  to  the  true  sense  of  the  charter,  as  an  open  question,  it 
must  be  removed  far  south  of  its  present  place.     Ans.  6  and  7. 

In  illustration  of  the  points  stated  above  on  the  part  of  the  com- 
plainant, Mr.  Randolph  occupied  three  davs  m  referring  to  and 
reading  ancient  grants  and  documents  and  other  papers. 

Mr.  Choate  confined  himself  to  that  branch  of  the  argument  re- 
sulung  from  the  two  following  points,  viz. :  — 

1.  The  true  interpretation  of  the  charter. 

2.  The  acts  of  1713,  1718,  &c. 

The  skeleton  oi  Mr.  Wthsttr^s  argument  was  this. 
The  case  of  Rhode  Island  rests  on  two  propositions  :  — 

▼OL.  IV.  ZZ 


614  SUPHEME   COURT. 


Rhode    Island   v.    Maitaebatretts. 


1 .  That  the  disputed  territory  belongs  to  her,  according  to  the 
true  construction  of  the  original  charters. 

2.  That  she  has  done  nothing  to  abandon,  surrender,  or  yield 
up  her  original  right  to  the  territory,  or  to  close  inquiry  into  those 
origbal  rights. 

Against  these,  we  maintain  four  propositions. 

1.  That  the  territory  belongs  to  Massachusetts,  aecordmg  to 
the  just  interpretation  of  her  original  charter,  and  that  no  subse- 
quent acts  of  the  British  crown  or  courts  of  law,  nor  any  acts  of 
her  own,  have  impaired  or  lessened  her  ri^  in  this  respect. 

2.  That  the  hne  up  to  which  she  now  posse^es  has  been 
seated  and  established  by  fair  and  explicit  agreements  between  the 
two  parties,  executed  without  misrepresentation  or  mistake,  and 
with  equal  means  of  knowledge  on  both  sides  ;  and  that  she  has 
held  possession  accordingly,  from  the  dates  of  those  agreements. 

3.  That  if  all  this  were  otherwise,  Massachusetts  is  entitled, 
by  prescription  and  equitable  limitation,  to  hold  to  the  limits  of  her 
present  possession. 

4.  Tnat  Rhode  Island,  by  her  own  neglect  or  laches,  is  pre- 
cluded from  asserting  her  claim  to  the  disputed  territory,  if  she 
ever  had  such  claim,  or  from  opening  the  question  for  discussion 
now. 

Mr.  Whipple^  in  reply  and  conclusion. 

The  case  naturally  divides  itself  mto  three  separate  and  mde- 
pendent  questions. 

1.  Did  the  disputed  territory  belong  to  Rhode  Island  by- virtue 
of  the  charter  of  1691,  commonly  caUed  the  Province  charter  ? 

2.  If  the  court  should  decide  that  question  in  the  affirmative, 
the  next  question  will  be.  Has  Rhode  Island  transferred  a  portion 
of  that  territory  by  the  contracts  of  1710-1718  ? 

3.  If  the  rights  of  Rhode  Island  were  not  affected  by  those  con** 
tracts,  then  the  third  and  only  remaining  question  will  be,  Are  they 
impaired,  or  in  any  way  affected,  by  time  ? 

I.  Did  the  Province  charter  of  1691  confer  tfiia  territory  upon 
Rhode  Island  ?  The  counsel  for  Massachusetts  veiy  correctly 
commence  their  arguments  with  the  propositions,  that  inasmuch  as 
Rhode  Island  has  admitted  this  territory  to  be  the  territory  of 
Massachusetts  by  the  contracts  of  1710-1718,  and  has  suffered 
Massachusetts  to  remain  in  possession  from  17J0  down  to  die 
present  time,  that  it  is  incumbent  upon  Rhode  Island,  in  order  to 
counteract  these  adverse  influences,  to  establish  a  title  under  the 
charter  so  clear,  that  no  two  minds  can  possibly  differ  concerning  it. 

By  this  test  we  are  willing  to  stand  or  to  fall.  The  title  of 
Rhode  Island  under  the  charter  is  so  clear  that  no  two  minds  can 
differ  about  it.  Hardly  an  attempt  has  as  yet  been  made  to  im« 
peach  it.     The  very  statement  of  the  question  settles  it. 
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The  charter  of  1628  describes  the  territory  of  Massachusetts  as 
lymg  between  a  line  '^  three  miles  north  of  the  Merrimack  River 
aiui  of  any  and  every  part  thereof,"  on  the  north,  and  a  line 
^^  three  miles  south  oi  Charles  River,  and  of  any  and  every  part 
thereof,  on  the  south."  The  lines  thus  limited  on  the  north  and 
south  were  to  be  east  and  west  lines,  parallel  to  each  other.  The 
southern  line  of  Massachusetts,  by  the  subsequent  charter  of  Rhode 
Island,  in  1663,  is  constitvtted  the  northern  line  of  Rhode  Island. 

We  contend  that  these  words,  yielding  to  them  their  obvious 
and  natural  import,  admit  of  no  doubt.  Three  miles  south  of 
Charies  River,  and  of  any  and  every  part  thereof,  is  no  more  than 
tlu^e  miles  south  of  Charles  River,  and  of  any  and  every  part  of 
Charles  River.  These  latter  words  were  intended  to  embrace  all 
the  southern  curves  of  the  river.  Rhode  Island  contends  that  the 
northern  line  of  Massachusetts  was  mtended  to  be  three  miles  from 
the  Merrimack  {Mroper,  or  the  main  stream,  and  the  southern  line 
three  miles  from  the  most  southerly  part  of  the  main  stream  of 
Charles  River  ;  that  this  construction  is  imperiously  called  (ex 
by  the  natural  and  obvious  import  of  the  words,  and  by  the  contem- 
pcnraneous  construction  of  all  the  parties,  grantors  aiul  grantees,  the 
orown  and  all  the  adjacent  colonies,  including  Massachusetts,  from 
1622  down  to  1710. 

1.  What  is  the  obvious  meaning  conveyed  by  the  words  "three 
miles  south  of  Charles  River"  ?  Do  they  comprehend  a  tribu- 
tary stream,  the  head  of  which  may  be  ten  or  fifty  miles  south  of 
the  Charles  ?  Do  the  words  "  three  miles  west  of  the  Mississippi 
River,"  mean  three  miles  west  of  the  sources  of  its  tributary,  the 
Missouri  ?  Would  a  grant  of  territory  (either  between  nations  or 
individuals) ,  ten  miles  north  of  the  Ohio  River,  or  any  part  there* 
of,  include  all  the  territory  two  hundred  miles  northward,  because 
the  Wabash,  its  principal  tributary,  extended  that  distance  north  ? 
Why  have  different  names  been  assigned  to  tributary  streams,  in 
ancient  and  modem  times,  and  by  all  nations,  savage  and  civilized, 
if  the  main  stream  included  the  tributary  ?  Have  geographers  or 
historians  ever  described  FrankfOTt  and  Treves  as  cities  upon  the 
Rhine,  because  upon  streams  emptying  into  the  Rhine  ?  Or  have 
they  invariably  been  named  as  upon  the  Maine  and  the  Moselle  ? 

Webster  d^nes  a  river  to  be  "  a  krge  stream  of  water  flow- 
ing m  a  channel  toward  the  ocean,  a  lake,  or  another  river,  A 
large  stream,  cqpious  flow." 

Johnson  says  it  is  "a  land  current  of  water  bigger  than  a 
brook.'' 

In  1642,  Massachusetts  surveyed  a  small  stream  nmning  from  the 
south  into  the  Charles,  as  and  for  the  Charles  River  of  the  char- 
ter. At  that  early  period,  the  main  stream  had  acquired  the  name 
of  Charles  River,  far  to  the  westward  of  its  junction  with  the 
brook.      But  the  surveyors  of  Massachusetts  called  the  brook 
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Charles  River,  and  mapped  it  as  Charles  Riv^,  —  as  the  maiD 
stream,  —  omitting  to  lay  down  the  river  itself.  As  early  as  1670, 
this  brook  had  acquired  the  name  of  Jack's  Pasture  Brook,  noi^ 
withstanding  the  attempt  of  Massachusetts  to  impress  upon  it  the 
name  of  Charles  River.  Before  1700  it  acquired  the  name  of 
Mill  firook,  mills  having  been  built  upon  it.  All  the  public  and 
private  grants  of  towns,  corporations,  and  individuals  refened  to 
the  main  stream  as  the  Charles,  and  to  this  brook  as  Jack's  Pas- 
ture Brook,  or  Mill  Brook. 

The  people  of  Massachusetts  made  the  same  distinction  be- 
tween a  river  and  a  brook,  one  of  its  tributaries,  that  all  the  other 
members  of  the  human  family  had  made  from  the  creation  of  the 
world  down  to  that  period.  We  say,  therefore,  that  the  words  of 
the  charter  admit  of  but  one  construction,  and  never  have  receired 
a  different  construction. 

This  was  the  construction  put  upon  those  words  by  the  grantees 
of  the  territory  and  jurisdiction,  and  by  the  grantors  of  the  terrilo- 
ry,  the  Plymouth  Company,  and  the  grantors  of  the  jurisdictioD, 
the  king  and  council.  AH  the  parties,  Massachusetts  and  the  grant- 
ors of  Massachusetts,  so  understood  these  words^  and  limited  their 
possessions  accordingly. 

The  extended  construction  now  contended  for  would  have  ca^ 
ried  the  northern  line  of  Massachusetts  to  Lake  Winnipiseogee, 
and  an  east  and  west  line  from  that  lake  would  have  embraced  afl 
the  State  of  New  Hampshire,  and  nearly  all  of  Maine. 

But  as  early  as  December  30th,  1621,  the  Council  of  Flymoud! 
granted  to  Sir  Robert  Gorges  a  territory  ten  miles  by  tfairtj,  in 
die  northern  part  of  Massachusetts  Bay,  embracbg  Sdem,  Cape 
Ann,  &c. 

In  1628,  the  same  Council  of  Plymouth  gradted  to  Massachn* 
setts  a  line  running  east  and  west,  three  miles  from  the  Menimack 
River. 

In  1629,  the  king  and  council  granted  jurisdicti<m  over  the  terri- 
toiy  ceded  to  Massachusetts  by  the  Plymouth  CoimciL 

In  November,  1629,  the  same  Council  of  Plymouth  granted 
what  is  now  called  New  Hampshire,  beginning  at  the  Merrimack 
River. 

In  April,  1635,  another  grant  was  nmde  to  Mason,  from  said 
Council,  of  New  Hampshire,  with  a  slight  difference  of  boundaries. 
In  consequence  of  these  subsequent  grants  as  far  south  as  the  Mer- 
rimack,  Massachusetts,  m  1636,  erected  her  bound-house  three 
miles  north  of  the  Merrimack  proper,  near  its  junction  with  the 
ocean.  When  pressed  with  this  fact  by  Mason,  m  the  trial  before 
king  and  council,  in  1676,  Massachusetts  gave  to  this  house  the 
name  of  a  possession-house.  But  it  must  be  observed  that  Mas- 
sachusetts never  claimed  that  her  territorial  rights  extended  mof^ 
than  three  miles  north  of  the  Merrimack  proper.     In  the  trial  be- 
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fere  the  king  and  council)  in  1676,  she  formally  renounced  any 
such  claim.  Her  grant  of  jurisdiction  by  the  king,  in  1629,  is  over 
ibe  tenritory  (described  by  the  same  words.  verboHm)  that  was 
granted  to  her  by  the  Council  of  Plymouth. 

The  ambitious  pretensions  of  Massachusetts  to  an  extension  of 
ber  jurisdiction  over  New  Hampshire  and  Maine,  the  territorial 
Tights  to  which  were  in  Mason  and  Gorges,  arose  out  of  the  fact, 
that,  after  1696,  the  inhabitants  of  New  Hampshire,  being  destitute 
of  the  powers  of  government,  petitioned  the  Oeneral  Court  of 
Massachusetts  to  be  taken  under  their  government  and  protection. 
Massachusetts  refused  to  grant  these  petitions  for  a  number  of 
years.  She  had  erected  her  bound-house  three  miles  north  of  the 
Merrimack  proper.  She  had  refused  to  take  the  inhabitants  of  the 
towns  adjoinii^  immediately  north  under  her  protection,  because 
she  was  aware  that  her  Jurisdiction  did  not  reach  them.  In  her 
answer  to  the  charge  of  Mason  before  the  king  and  council,  in 
1676,  she  admits  ^*  that  her  whole  management  in  those  eastern 
parts  was  not  without  the  reiterated  and  earnest  solicitation  of  most 
of  the  people  there  inhabiting." 

When  her  ambition  had  become  fully  awakened  by  these  reit- 
erated and  earnest  solicitations,  she  employed  Woodward  and 
Saffrey  to  run  her  north  and  south  lines,  and  after  discovering  that 
a  river  comprehends  all  its  tributary  streams,  they  run  their  line  on 
the  north  so  as  to  comprehend  New  Hampshire  and  Maine,  and  on 
the  south  so  as  to  comprehend  the  territory  in  dispute. 

This  extraordinary  claim  resulted  in  a  series  of  suits,  which  ex* 
tended  over  a  period  of  nearly  a  century;  in  every  one  of  which 
the  pretensions  of  Massachusetts  were  overruled. 

In  1676,  a  formal  and  protracted  trial  was  bad  between  Mason 
and  the  colony  of  Massachusetts,  before  the  two  chief  justices  of 
England,  sitting  for  the  kmg  and  council.  The  complaint  of  Ma- 
son and  the  answer  of  Massachusetts  contain  the  elements  of  the 
whole  controversy.  Massachusetts  formally  renounced  any  claim 
to  the  territory  more  than  three  miles  north  of  the  Merrimack 
proper. 

In  a  subsequent  trial  in  relation  to  the  rights  of  New  Hampshire, 
in  1737,  she  filed  her  written  claim  to  begin  at  a  point  three  miles 
north  of  the  Merrimack,  where  it  empties  itself  into  the  ocean, 
and  to  follow  the  course  of  the  river  to  the  crotch,  where  the 
union  of  two  tributary  streams  form  the  Merrimack  proper,  thus 
disclaiming,  as  she  did  in  1676,  the  ^hole  tributary-stream  princi- 
ple, —  the  whole  principle  upon  which  she  bases  her  right  to  the 
territory  now  claimed  by  Rhode  Island. 

We  find,  then,  that  Massachusetts  herself,  in  1636,  and  all  the 
grantors  of  Massachusetts,  the  Plymouth  Council  as  to  the  territo- 
ry, and  the  king  and  council  as  to  jurisdiction,  had  given  to  these 
words,  '^  three  miles  fi*om  Charles  Kiver,"  the  construction  which 
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Rhode  Island  now  gives  to  them  ;  the  construction  which  has  been 
given  to  them  among  all  nations  and  in  all  ages. 

A  very  faint  attempt  has  been  made  to  disturb  the  smoothness 
of  this  current  of  authority  by  a  resort  to  contemporaneous  grants 
of  territory  and  iurisdiction.  The  result  of  that  attempt  was,  that 
in  every  case  where  the  boundary  has  been  *'  a  river  "  simply,  the 
tributaries  and  sources  of  the  river  have  been  excluded.  New 
York,  in  one  instrument,  came  east  as  far  as  Connecticut  River. 
She  did  not  claim  east  of  the  river  proper,  to  the  heads  of  the 
easternmost  tributary  stream,  but  to  the  river  itself.  When  the 
heads  and  sources  of  rivers  were  intended,  ^^  to  the  uttermost  heads 
and  sources  thereof ''  were  the  expressions  invariably  employed. 

After  the  most  minute  and  widely  extended  search  into  all  the 
grants,  public  and  private,  from  1620  down  to  the  present  period, 
not  an  mstance  has  been  found  in  which  a  boundary  by  a  river  has 
ever  been  extended  beyond  the  river  itself. 

We  therefore  say,  that  the  construction  given  to  these  words  by 
the  parties  themselves,  grantors  and  grantees,  accords  with  their 
obvious  and  ordinary  meaning. 

But  if  any  additional  matter  could  strengthen  these  ^views  of  this 
question,  it  will  be  found  in  the  fact,  that  in  1676  this  construction 
was  given  to  these  words  by  the  Idng  and  council ;  in  1684,  the 
charter  of  Massachusetts  of  1628  was  vacated  and  declared  void, 
and  in  1691,  another  charter,  called  the  Province  charter,  was 
granted.  The  limits  of  Massachusetts,  both  as  to  territory  and 
jurisdiction,  were  expressed  by  precisely  the  same  words  as  tbose 
contained  in  the  charted  of  1628.  Upon  these  words,  the  graiit(H« 
had  impressed  a  certain  meaning,  no  matter  for  this  purpose  wheth- 
er the  ordinary  or  an  extraordinary  meaning.  The  grant  of  1628, 
unlike  a  grant  of  property,  was  revocable  in  its  very  nature.  A 
grantee  of  jurisdiction,  or  other  political  power,  holds  by  no  other 
tenure  than  the  discretion  or  caprice  of  the  granting  power.  Mas- 
sachusetts existed  as  a  colony  during  the  will  and  pleasure  of  the 
king  and  council.  She  mi^t  be  deprived  of  a  part  or  the  whole 
of  her  jurisdiction  at  any  moment,  and  with  or  without  any  sufBcient 
cause.  It  belonged  to  the  king  and  council  to  decide  arbitrarily, 
if  they  chose,  how  much  or  how  little  should  be  granted  or  taken 
away.  It  belonged  to  them  to  explain  the  meaning  of  the  terms 
by  them  employed.  Their  action  in  this  respect  is  legislative, 
rather  than  judicial,  and  the  effect  of  their  action  is  conclusive 
upon  all  mankind.  Massachusetts  accepted  the  Province  charter 
of  1691  from  the  Idng  and  council,  after  the  same  king  and  coun- 
cil had  decided,  in  1676,  that  three  miles  from  Charles  RivCT 
meant  from  the  main  stream,  or  Charles  River  proper. 

It  is  unimportant,  therefore,  what  this  court  may  deem  to  be  the 
usual  and  ordinary  meaning  of  these  terms.  The  granting  party 
here  has  explained  the  sense  in  which  these  terms  are  used  in  th^ 
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grant.  Tlie  partjr  to  whom  the  grant  was  made  knew  that  such 
was  the  meaning  of  the  grantor,  and  by  that  explained  and  under- 
stood meaning  —  explained  by  one  party,  and  understood  by  the 
other — must  this  court  be  governed. 

On  the  part  of  Rhode  Island,  therefore,  we  say,  that  we  do 
show,  beyond  the  capacity  of  the  human  mind  to  doubt,  that,  under 
the  Province  charter  of  1691,  the  south  line  of  Massachusetts  and 
the  north  line  oi  Rhode  Island  was  a  due  east  and  west  line,  be- 
ginning at  a  point  three  miles  south  of  Charles  River  proper. 

II.  In  the  discussion  of  the  second  point,  has  Rhode  Island 
parted  with  her  right  by  the  contracts  of  1710  - 1718,  we  must 
consider  it  settled,  that  in  1710  she  had  the  right,  under  the  charter. 

In  order  to  judge  fairly  of  the  effect  of  these  contracts,  we  must 
consider  their  nature  and  character,  the  main  objects  of  the  par- 
lies, their  powers  in  relation  to  the  subject-matter,  and  the  terms 
employed  to  express  their  intentions. 

In  the  first  place,  the  parties  agree,  that  both  instruments  consti- 
tute but  one  contract. 

The  commissioners  of  Massachusetts,  in  their  report  of  1791 
(p.  59  of  Bill),  speak  of  the  agreement  of  1710-  1718  as  a  sub- 
sisting agreement.  The  answer  of  Massachusetts  throughout,  but 
particularly  in  pp.  20-23,  treats  both  instruments  as  forming  but 
one  contract,  the  agreement  of  1718  being  in  addition,  and  not  a 
substitute,  to  the  agreement  of  1710.  Nor  is  it  contended  in  the 
argument,  that  the  agreement  of  1718  was  to  take  the  place  of 
that  of  1710. 

In  the  next  place,  the  sole  object  of  the  parties  was  to  ascertain 
the  true  charter  line.  From  1705  to  1710,  four  acts  were  passed 
by  Rhode  Island,  appointing  commissioners  to  settle  the  line  ac- 
cording to  the  charter.  Massachusetts  and  Rhode  Island  were 
colonies  of  the  mother  country,  and  both  were  fully  aware  that 
Rhode  Island  possessed  no  power  to  transfer  any  portion  of  her 
territory  to  Massachusetts.  There  was  an  incurable  incapacity  in 
Rhode  Island  to  sell,  and  in  Massachusetts  to  purchase,  any  portion 
of  Rhode  Island  territory.  Neither  possessing  the  power  to  sell 
or  to  purchase  territory,  the  law  will  presume  Uiat  neither  had  any 
such  object  in  view.  It  is  not  pretended  that  any  consideration 
was  paid  to  Rhode  Island.  It  must,  therefore,  be  taken  as  the 
sole  object  of  the  meeting  of  the  commbsioners  in  1710,  to  find 
the  dividing  line,  according  to  the  charter  of  1691.  The  con- 
tracts themselves  express  this  as  their  object,  in  the  most  explicit 
manner.  They  agree,  ''  that  the  stake  set  up  by  Woodward  and 
Saffirey  in  1642,  being  three  miles  from  Chanes  River,  according 
to  charter,  be  allowed,  on  both  sides,  as  the  commencement  of  the 
line,"  &c.  This  line  was  admitted  by  the  Rhode  Island  commis- 
sioners to  be  three  miles  from  Charles  River,  upon  the  authority 
of  a  map  of  Woodward  and  Saffrey,  made  m  1642,  as  the  con- 
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tract  states,  ^^  now  sbowii  forth  to  us,  aod  renunniiig  tipoo  record  ia 
the  Massachusetts  govenunent."  These  commissioDers  were  Ooy* 
emor  Dudley  and  Governor  Jeackes.  They  did  not  go  upon  tb9 
land,  but  met  at  the  house  of  Dudley,  m  Roxbury,  m  midwinter, 
fifteen  miles  from  the  locafoies  referred  to  in  the  map.  If  they 
had  been  upon  the  pr^nises,  there  must  hare  been  a  surveyor  ap* 
pomted,  and  the  report  would  have  mentioned  his  name.  Tins 
map  states  that  the  staticm  was  three  miles  firom  Charles  River,  ac- 
cording to  charter,  whereas  it  is  three  miles  from  the  head  of  Jack's 
Pasture  Brook,  that  brook  beii^  called  on  the  map  Charles  Rivrar. 
By  the  map  of  these  sworn  surveyors,  it  appears  that  the  station 
aoopted  by  the  commissioners  was  diree  miles  from  Charles  River, 
according  to  the  charter.  In  point  of  fact,  it  was  seven  miles  and 
upwards.  This  map  w^  produced  by  Dudley  from  the  Massa- 
cnusetts  records.  What  it  represents  he  represented.  J^ickes 
confided  m  the  integri^  of  this  map,  and  admitted  that  the  starting- 
point  was  three  miles  vom  Charles  River,  according  to  the  charter, 
in  point  of  fact,  it  was  over  seven.  In  point  of  fact,  the  Rhod4 
Island  commissioner  admitted  that  over  four  miles  of  Rhode  Island 
territory  belonged  to  Massachusetts.  And  this  admission  was 
made  upon  a  false  representation,  through  the  medium  of  false  pa« 
pers.  This  map  was  the  work  of  1642,  based  upon  the  principte 
asserted  by  Massachusetts,  and  exfdoded  by  king  and  council  in 
1676,  and  explicidy  renounced  by  Massachusetts  in  1676,  and 
subsequently  in  1737. 

We  have  attempted  to  show,  that  it  was  no  part  of  the  intention 
of  the  parties  to  transfer  acknowledged  territory  from  one  to  the 
other,  neither  possessing  the  requisite  power,  but  that  the  only  ob- 
ject was  to  ascertain  the  line  called  lor  by  the  charter.  Rhode 
Island  admitted  this  Une  to  be  the  true  charter  Hne,  upon  a  fidse 
representation.     Is  she  bound  by  it  legally  or  equitably  ? 

It  being  three  miles,  according  to  charter.  Was  not  that  fact, 
it  being  three  miles,  the  basis  of  the  contract  ?  Beeanst  it  is 
three  noUes,  if  it  is  three  miles,  as  this  map  states,  we  agree  to  run 
the  line  such  a  course  to  Connecticut  River.  Suppose  it  turns  out 
that  one  or  both  parties  were  mistaken,  that  they  began  at  a  station 
seven  miles  from  the  river  instead  of  three,  is  not  the  admission 
void,  on  the  ground  of  mistake  ?  If  the  parties  had  intended  to 
commence  at  the  Woodward  and  Saffrey  station,  without  regard  to 
its  distance  from  the  river,  without  regard  to  its  conformity  to  the 
charter,  why  were  those  words  inserted  m  the  contract  ?  If  they 
had  intended  to  bmd  their  respective  States  absobtely,  wheth^ 
the  station  was  three  miles  or  ten  miles,  why  did  they  insert  those 
words  in  the  contract  ?  Jenckes  did  not  know  whether  the  map 
was  correct  or  not.  He  trusted  solely  to  its  truthfulness.  But  in 
case  of  error,  he  did  not  mean  to  be  bound.  He  says,  ^^  it  being 
three  miles,  according  to  charter.     This  b  my  reason  for  agreeing 
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to  it."  But  if  the  admissioii  is  taken  to  be  absolute,  and  not  con* 
ditional,  then  these  words  are  entirely  without  a  meanbg.  They 
were  inserted  as  the  basis  of  the  contract,  or  they  are  sur- 
phisage. 

Allen  V.  Hammond,  11  Peters's  Rep.  71  ;  1  Story's  Equity, 
143,  b,  Massachusetts  herself  has  claimed  the  disputed  territory 
from  1710  to  the  pres^it  day,  not  as  Rhode  Island  territory,  ceded 
to  her  by  the  contract,  but  as  Massachusetts  territory,  under  the 
Massachus^ts  charter,  admitted  to  be  such  by  the  contracts. 
Page  4  of  defendant's  plea  of  1840  ;  Answer,  pages  6-10. 

It  is  a  general  principle,  that  ^rfiere  a  contract  is  entered  into  for 
the  purpose  of  executing  the  provisions  of  a  prior  instrument,  by 
which  the  rights  of  the  parties  are  settled,  and  the  subordinate  con- 
tract declares  that  it  is  made  in  pursuance  of  the  prior  instrument, 
that  any  departure  from  that  instrument  is  presumed  to  be  by  mis- 
take. A  marriage  settlement,  declared  to  be  in  pursuance  of  the 
marriage  articles,  is  Toid  so  iSur  as  it  departs  m>m  the  articles. 
Atberly  on  Marriage  Settlements. 

In  case  of  a  post-nuptial  settlement,  it  is  void,  though  it  does 
not  say  that  it  was  in  pursuance  of  the  articles,  because,  after  the 
marriage  is  consummated,  the  parties  have  no  power  to  depart  from 
the  articles. 

This  case  combines  three  elements  of  mistake,  either  of  which 
is  sufficient  to  invalidate  the  contract. 

1.  The  contract  declares  that  it  was  in  pursuance  of  the  charter. 

3.  The  parties  had  no  power  to  depart  from  the  charter. 

3.  It  was  made  upon  a  misrepresentation  of  a  material  fact. 

This  is  one  answer  to  the  effect  of  the  contracts. 

Massachusetts  attempts  to  support  them,  upon  the  ground  that 
the  right  under  the  charter  was  doubtful ;  that  Massachusetts 
claimed  under  the  tributary^stream  principle  still  farther  south  ; 
that  Rhode  Island  claimed  to  Charles  River  proper,  and  that,  with 
a  knowledge  of  all  the  localities,  with  a  knowledge  that  the  map  of 
Woodward  and  Saffrey  was  drawn  from  a  tributary  stream,  the 
Rhode  Island  commissioners  agreed  to  the  Woodward  and  Safirey 
station. 

To  this  we  give  various  answers. 

1 .  That  the  right  under  the  charter  was  not  doubtful,  but  clear 
and  conclusive.  The  charter  gives  the  line  three  miles  from  a 
fixed  and  permanent  object. 

2.  There  is  not  a  tittle  of  proof,  that  the  Rhode  Island  commis- 
sioners either  knew  the  localities,  or  that  they  knew  that  the  Wood- 
ward and  Safirey  station  was  three  miles  from  a  tributary  stream. 
On  the  contrary,  all  the  proof  is  the  other  way. 

The  map  itself  represents  the  station  to  be  three  miles  from 
Charies  River.  The  contract  states  it  to  be  three  miles  from  the 
river,  according  to  charter.    The  map  calls  the  brook  Charles  River, 
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and  omits  a  delmeation  of  Charies  River  eilirely.  Instead  of  hy- 
ing down  the  river,  and  the  brook  emptying  into  it,  it  represents 
Ae  brook  as  the  only  Charles  River,  and  the  station  as  three  miles 
from  that  only  river.  The  contract  itself  states  that  the  persons 
thereafter  to  be  appointed  to  run  the  line  ^^  were  to  attend  within  six 
months  thereafter  to  show  the  ancient  line  of  Woodward  and  SaS' 
frey,  and  to  rabe  and  renew  the  monuments."  This  proves  that 
the  parties  to  this  agreement  were  not  shown  the  locahties.  The 
line  was  not  run  until  1718,  and  then  the  coixmiissioners  report  thai 
they  went  to  the  station  and  run  the  line,  and  it  does  not  ajq^ear 
that  any  of  them  went  near  the  river,  or  made  anv  admeasurement 
of  its  distance  from  the  station.  It  was  their  duty  to  report  aU 
their  proceedings,  and  the  law  presimies  that  they  performed  their 
duty.       ... 

There  is  another  fatal  objection  to  the  ground  assumed  in  Bxgar 
ment.  '  The  court  is  asked  to  presume  that  the  commissioners  from 
Rhode  Island  knew  all  the  localities,  knew  also  that  the  Woodward 
and  Safirey  station  was  seven  miles  from  Charles  River  and  three 
hiiles  from  a  tributary  stream.  K  the  Rhode  Island  commissioner 
knew  those  facts,  it  was  a  fraud  in  him  to  conceal  them  from  the 
legislature  of  Rhode  Island,  and  to  sign  a  contract  which  repre- 
sented the  direct  reverse,  —  that  the  station  was  but  three  miles  from 
Charles  River  according  to  the  charter,  when  it  was  seven  miles  and 
contrary  to  the  charter.  The  court  is  asked  to  presume  that  the 
commissioners  stated  what  they  knew  to  be  false.  Can  this  be  pre* 
sumed  ?  K  it  were  true,  would  it  not  amount  to  a  designed  finaud 
upon  the  legislature  of  Rhode  Island  ? 

It  is  agreed  by  the  answer,  that  the  ratification  of  these  con- 
tracts by  the  legislature  of  Rhode  Island  is  essential  to  their  va<r 
Hdity.  Did  the  legislature  of  Rhode  Island  ratify  a  contract  es- 
tablishing a  line  three  miles  from  a  tributary  stream  contrary  to  the 
charter,  or  three  miles  from  Charles  River  according  to  the  char- 
ter ?  If  a  knowledge  of  the  secret  facts,  the  localities,  and  the 
true  meaning  of  the  map  was  essential  to  bind  the  commissioners, 
was  it  not  equally  essential  to  bind  the  legislature  ?  The  obvious 
meaning  of  the  contract  is  three  miles  from  Charles  River  proper* 
Did  the  legislature  ratify  the  ccMitract  according  to  its  obvious  and 
legal  meamng,  or  according  to  a  meaning  impressed  upon  it  by  a 
knowledge  ot  facts  which  it  is  not  pretended  they  possessed  ? 

But  the  whole  groundwork  of  this  presumption,  which  the  court 
b  asked  to  make,  that  in  1710  Mwsachusetts  claimed  bom  the 
tributary  streams  and  not  from  Charles  River,  wholly  fails  ;  for  after 
the  decision  of  1676,  Massachusetts  never  did  claim  from  a  tributa- 
ry stream. 

In  1642,  she  clauned  the  right  to  decide  which  was  the  main 
stream  and  which  the  tributary,  in  point  of  fact,  and  she  mapped  enl 
the  brook  ais  the  main  stream,  and  called  it  Charles  River. 
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In  1710,  she  ^wed  that  map  as  and  for  a  map  of  Charles  Riv- 
er according  to  charts,  and  not  as  a  map  of  a  tril3utary  stream. 

Li  1750,  she  took  depositions  to  prove  Ae  fact,  diat  the  brook 
was  Charles  River  proper. 

In  1791,  the  Massachusetts  commissioners  say,—*'  The  branch 
now  called  Charles  River  could  not  have  been  known  as  Charles 
River  in  1710."  The  Rhode  Island  commissioners  say,  —  "  That 
the  Massachusetts  commissioners^  pointed  out  die  brook  as  and  for 
Charles  River,"  From  1642  down  to  1791,  the  claim  of  Massa- 
chusetts rested  upon  the  fact,  that  the  brook  was  the  main  stream, 
and  die  mam  stream  its  tributary,  and  they  impliedly  admit,  that  if 
the  feet  was  the  other  way,  the  case  was  against  them.  Until  this 
trial,  Massachusetts  has  neve»  contended  for  the  right  to  begin  the 
three  miles  from  a  tributary  stream,  but  for  the  fact  that  the  brook 
was  the  mam  stream. 

The  fact,  that  as  early  as  1640  the  public  authorities  of  Massa- 
chusetts bestowed  the  name  of  Charles  Khrer  upon  the  main  stream, 
fcr  to  the  westward  of  its  junction  with  the  brook,  and  as  early  as 
1670  the  name  of  Jack's  Pasture  Brook  upon  ^e  tributary,  ana 
liiat  all  the  boundari^  of  the  towns  and  private  conveyances  treated 
sEnd  called  the  one  the  main  stream,  the  Charles  River  proper,  and 
fhe  other  the  brook,  is  proved  so  clearly  and  decisively  that  it  is 
not  even  brought  into  dispute.  The  further  fact  is  also  proved, 
that  it  i^  obvious  to  the  senses  dmt  the  one  is  the  main  stream,  the 
other  but  a  tributary. 

This  conchisrve  proof  rendered  it  necessary  for  the  counsel  to 
shift  the  ground  of  defence,  and  to  contend  for  the  first  time  during 
^  history  of  this  controversy,  that  Massachusetts  had  always 
chimed  from  a  tributary  stream  as  such  ;  that,  in  1710,  Rhode 
Island  knew  all  the  localities,  and  intended  to  allow  the  validity  of 
that  claim,  although  the  language  of  the  contract  is  precisely  the  re- 
verse. 

In  1749,  the  Rhode  Island  commissioners  discovered  the  mis- 
take. Being  unable  to  find  the  Woodward  and  Safi>ey  station, 
diey  were  obliged  to  go  to  the  river  and  measure  ofl^  the  three 
miles.  They  then  discovered  that  the  line  of  1718  was  seven  miles, 
instead  of  three,  firom  the  river.  They  run  the  line  to  which  we 
now  claim,  erected  permanent  mommients  upon  it,  gave  notice  of 
their  claim  to  Massachusetts,  and  have  claimed  to  that  line  fi'om 
that  day  to  this. 

We  therefore  contend  :  —  1 .  That  the  right  to  this  territory  un- 
der the  charter  is  established  as  clear  and  certain.  2.  That  the 
contracts  of  1710  and  1718  were  not  intended  to  convey  Rhode 
Island  territory  to  Massachusetts,  neither  party  possessing  the  power 
to  convey  or  to  purchase.  8.  That  these  contracts  were  merely 
adiuesions  that  the  station  was  three  miles,  when  in  fact  it  was  sev- 
en, from  the  river.     4.  That  these  admissions  were  made  upon 
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an  obviousty  false  statement  of  the  facts,  and  «re  not  bindii^  in  law 
or  in  equity. 

These  are  some  of  the  leading  views  of  the  Rhode  Island  nmid 
upon  these  vital  points  of  the  case,  and  we  have  been  largely  en- 
couraged that  they  are  tmanswerable,  bv  the  fact,  that  nc^witb- 
standing  the  extraordinary  power  of  intellect  arrajred  against  us, 
they  remain  whoUy  and  entirely  unanswered. 

Taking  it  for  granted  that  what  has  not  been  answered  by  coon- 
sel  will  not  be  overruled  by  the  court,  we  now  fu-oceed  to  inquire 
whether  the  jurisdictional  nght  of  Rhode  Island,  secured  to  hfO'  by 
a  record  of  the  highest  and  most  enduring  nature,  has  been  lo^ 
through  the  agency  of  time. 

To  our  minds  it  seems  a  clear  proposition,  that  if  time  is  to  ex- 
ert any  influence  over  the  rights  of  the  parties  in  this  case,  that 
influence  must  be  based  upon  principles  never  as  yet  promulgated 
in  the  code  of  any  municipal  or  national  law  which  has  come  to 
our  knowledge.  The  artiGcial  system  prevailing  in  the  courts  of 
common  law  and  equity,  in  England  and  in  this  country,  has  been 
more  largely  inflated,  and  made  deeper  and  broader  encroachments 
upon  the  domain  of  practical  justice  and  common  sense,  than  any 
previous  system  withm  tbe  range  of  our  learning.  Yet  that  sys- 
tem, extended  as  it  has  been  by  ambitious  book  lawyers  and  book 
{*udges,  contains  no  form  of  action  capable  of  bringing  time  into 
lostility  with  any  one  of  the  rights  or  claims  of  Rhode  Island,  in 
the  present  case. 

In  the  first  place,  the  main  reason  why  time  is  so  prolific  of  {Nre- 
sumptions  against  the  party  out  of  possession  is  founded  upon  the 
ceaseless  and  untiring  activity  of  avarice.  The  love  of  money  is 
the  basb  of  all  prescription,  presumptions  of  grant,  and  statutes  of 
limitations.  It  is  against  human  experience,  that  any  man  sfaoold 
allow  another  to  receive  the  rents  and  income,  and  other  benefits 
of  his  property,  for  a  series  of  years,  claiming  it  as  his  own,  and 
remain  silent  under  such  encroachment.  The  law  presumes  it 
more  probable  that  there  has«existed  a  lost  grant,  than  that  such  an 
anomaly  should  take  place.  It  is  because  the  man  in  possession 
enjoys  great  advantages,  and  the  man  out  of  possession  sustains 
great  losses,  that  the  law  so  readily  concludes  the  title  to  be  ac- 
cording to  the  enjojrment.  This  reason,  m  many  cases,  if  not  in 
all,  would  apply  but  awkwardly  to  jurisdiction, — a  duty,  and  often- 
times an  onerous,  sometimes  a  dangerous,  duty,  which,  instead  of 
courting,  we  gladly  escape  firom,  — and  not,  like  property,  an  enjoy- 
ment, a  benefit,  indeed,  the  greatest  of  worldly  blessmgs  in  the 
opinion  of  the  mass  of  mankind.  To  forego  the  performance  of  a 
duty  does  not  impregnate  time  quite  so  quick  witii  a  presiunption 
of  the  absence  of  all  rights,  as  to  forego  the  enjoyment,  it  may  be, 
of  many  thousands  of  dollars  of  income,  claimed  by  anoth^^  en- 
joyed by  another,  with  a  denial  of  our  right  by  another. 
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Tb^,  agtui>  time  quiets  kng  possessions  of  property  upoQ  a 
principle  cu  policy.  Proper^  passes  from  parent  to  child,  it  is 
transmitted  by  will,  tFansfenred  by  deeds  and  other  instruments,  and 
in  the  course  of  forQr  or  fifty  jrears  it  acknowledges,  it  may  be,  as 
many  distinct  owners,  many  if  not  the  noost  of  whom  took  it  for 
graiUod,  that  the  peaceable  and  undisturbed  possessor  was  the  legiti- 
mate and  undoubted  owner.  The  law  encourages  this  belief,  for 
otherwise  no  improremeots  would  be  made.  Heirs,  deyisees,  and 
purchasers  would  be  unwilling  to  hazard  large  expenditures,  if  a 
flaw  in  a  deed,  or  eren  the  entire  loss  of  the  paper  tide,  could  not 
be  cured  by  the  salutary  and  benim  influences  of  a  long  and  undis- 
puted possession.  But  jurisdiction  is  a  chaster  and  less  prolific 
character.  She  has  no  heirs,  or  devisees,  and  but  here  and  there 
a  purchaser.  Third  persons  will  not  be  discouraged  from  making 
nnprovenients  by  lar^  expenditures  of  monev,  be^^ause  in  the  first 
place  there  are  no  third  persons  connected  widi  jurisdiction,  and  in 
^he  next  place,  jurisdictton  amplifies  and  enlarges  itself  without  ex- 
penditures of  any  kbd,  and  the  policy  of  the  law  is  to  restrain 
rather  than  encourage  these  expensive  propensities.  It  must 
therefore  be  admitted  that  the  application  of  the  benign  influences 
of  time  to  such  a  subject  as  junsdiction  would  be  rather  gawky, 
old-maidish,  and  ungraceful. 

But  suppose  we  bring  this  subject  of  jurisdiction  within  the 
range  of  all  the  principles  applicable  to  property  ;  has  time  any  or- 
dinance, any  form  of  action,  that  can  in  the  slightest  degree  aflect 
the  rights  or  Rhode  Island  ?  We  say  with  the  most  entire  confi- 
dence that  it  has  not. 

There  are  but  diree  modes  known  to  the  courts  of  law  or  equity, 
in  which  time  exercises  her  influences  upon  permanent  property ;  — * 
1.  By  statutes  of  limitations ;  2.  By  prescription ;  and  3*  By  pre- 
sumptions of  grants. 

It  is  not  pretended  that  statutes  of  limitations  can  apply  to  the 
case  of  two  states.  It  would  be  equaUy  absurd  to  imroke  the  com- 
mon law  doctrine  of  prescription,4as  achninistered  at  law  or  in 
equity,  for  to  tUs  day,  in  England  and  m  this  country,  prescription 
b  overthrown  if  the  person  out  of  possessioB  can  show  that  the 
possession  conmieneea  at  any  time  subsequent  to  the  1st  of  Rich- 
ard the  First.  Best  on  Presumptions  (47  Law  Libruy),  75  ; 
Taylor  v.  Cooke,  8  Price,  650  ;  2  Bl.  Comm.  31  ;  Fisher  t. 
Greaves,  3  Eagle  &  Younge,  Titke^  C.  1100. 

<^  The  presumption  of  prescriptive  rights,  dmved  fVom  enjoy- 
ment, is  instantly  put  an  end  to,  wh^re  the  right  is  shown  to  have 
originated  within  the  period  of  legal  memory,"  ibMi  is  1  Rich*  1 
(1189). 

Massachusetts  was  not  settled  until  1620,  and  the  charter  under 
which  she  claims  was  granted  m  1628. 

In  the  two  first  modes  m  which  time  operates  upon  title,  she 
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acts  alone,  unaided  by  anv  other  proof,  direct  or  circumstantial. 
If  the  period  required  by  the  statute  of  limitations  has  transpired,  or 
if  the  possession  has  been  as  far  back  as  memory  extends,  the  law 
presumes  that  it  was  coeral  with  Richard  the  Fust,  and  in  both 
cases  time  alone  constitutes  a  legal  title. 

But  with  the  exception  of  the  case  of  a  mortgi^e,  and  one  or 
two  other  analogous  cases,  time  alone,  unaided  by  circumstances, 
is  never  sufficient  for  the  third  form  ojf  its  action,  by  way  of  pre- 
suming a  grant. 

In  Mayor  of  Kingston  v.  Homer,  Cowper,  102,  Lord  Mans> 
field  says,  —  *^  A  jury  is  concluded  by  the  statute  of  limitaticms. 
80  in  the  case  of  prescription,  if  it  be  time  out  of  mind,  a  jniy  is 
bound.  Any  evidence  showing  a  time  when  the  claim  did  not  ex- 
ist is  an  answer  to  prescription."     p.  109. 

^^  But  length  of  time,  as  evidence,  may  be  left  to  a  jury  to  be 
credited  or  not,  according  to  circumstances." 

^<  There  is  no  positive  rule  which  says  that  one  hundred  and  fifty^ 
years,  or  any  other  length  of  time  within  memory,  is  a  sufficient 
ground  to  pr^ume  a  charter." 

The  more  modern  autiiorities  are  all  collected  in  Best,  and  the 
well  settled  doctrine  in  England  and  in  this  country  now  is,  that  the 
presumption  of  a  grant  is  a  case  of  circumstantial  evidence,  of 
which  time  constitutes  but  a  single  link. 

A  jury  must  believe  that  a  grant  was  actually  made.  6  Cowen, 
706  ;  3  Johns.  R.  109, 269  ;  1  Wash.  C.  C.  Rep.  70  ;  2  Wend. 
13-  15  ;  3  Connect.  R.  431  ;  11  East,  279  ;  5  Bam.  &  Aid. 
228  ;  3  ibid.  150. 

This  court,  in  Ricardo  v.  Williams,  7  Wheat.  59,  say,  —  *^  Pre- 
sumptions of  grant  can  never  arise  where  all  the  circumstances  are 
consistent  with  the  non-existence  of  a  grant.  Aftniiori^  they  can- 
not arise  when  the  claim  is  of  such  a  nature  as  is  at  variance  with 
the  existence  of  a  grant." 

The  facts  of  this  case  conclusively  show,  that  no  presumption 
of  a  grant  (other  than  the  charlers  and  the  contracts  of  the  parties, 
upon  the  construction  of  which  the  case  depends)  can  for  a  momast 
be  mdulged  in  ;  because,  — 

1.  From  1628  down  to  1775  there  was  no  power  competent  to 
make  a  grant  except  the  mother  country.  Massachusetts  and 
Rhode  Island  were  colonies,  and  it  is  not  denied  that,  up  to  1775, 
they  were  incompetent  to  convey  territory  or  jurisdiction. 

2.  No  other  grant  from  the  crown  can  be  presumed  (than  the 
charters  of  1628,  1691),  enlarging  the  limits  of  Massachusetts,  be- 
cause all  such  grants  are  enrolled,  and  by  the  well  settled  law  of 
England  an  enrolment  cannot  be  presumed  without  proof  of  a  spolia- 
tion or  hiatus  in  the  record.  In  3  Bam.  &  Aid.  150,  Abbott, 
C.  J.,  says,  —  ^'  No  instance  can  be  found,  where  the  court  have 
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said  that  an  enrolment  has  been  presumed."  Bee,  also,  Best  on 
Presumptions,  149. 

But  such  enlai^ed  grant  must  not  only  have  been  recorded  in 
England,  but  in  Massachusetts  and  in  Rhode  Island,  and  no  such 
grant  would  have  been  made  without  the  most  formal  notice  to  both 
the  parties  to  be  affected.  No  confirmation  of  the  contracts  of 
1710  and  1718  can  be  presumed,  for  the  same  reasons.  Such  con- 
firmation must  have  been  upon  notice,  and  would  have  appeared 
upon  the  records  of  the  mother  country  and  both  the  colonies  mter^ 
ested. 

III.  Any  additional  grant  firom  the  mother  countiy ,  or  from  Rhode 
Island,  after  1775,  is  not  only  inconsistent  with  the  circumstances 
of  the  case,  but  at  war  with  its  whole  history  from  1710  to  the  pres- 
ent time.  Because  any  grant  prior  to  1775,  or  any  confirmation 
of  the  contracts  of  1710  and  1718,  would  have  been  enrolled  in  the 
mother  country,  and  upon  the  records  of  both  Massachusetts  and 
Rhode  Island,  and  any  grant  by  Rhode  Island  since  1775,  or  confir- 
mation of  the  contracts  of  1 7 1 0  and  1718,  must  have  been  recorded  in 
Massachusetts  and  Rhode  Island.  Some  human  hands  must  have 
touched  these  grants  or  confirmations,  and  some  human  eyes  must 
have  seen  them,  and  when  lost  from  all  three  of  their  beds  of  repose, 
a  hiatus,  or  lost  stick,  must  have  appeared  upon  the  record-books* 

How  is  the  fact  ?  The  mistake  in  the  admissions  of  the  Rhode 
Island  commissioners  (we  omit  to  call  it  an  imposition)  was  not  dis- 
covered until  1748.  From  that  time  down  to  1825,  scarcely  a 
year  has  elapsed  during  which  commissioners  from  both  the  States 
nave  not  been  appointed,  or  continued  under  former  appointments, 
for  the  purpose  of  settling  this  long-pending  dispute.  Frequent 
meetings  have  been  had.  All  their  conversations,  arguments,  and 
claims  have  been  in  writing,  and  reports  of  those  conversations 
made  to  the  respective  legislatures  of  the  two  States.  From  the 
first  to  the  last,  no  pretence  has  been  made  of  any  hiatus  in  the 
records  in  England,  or  in  either  of  the  two  States.  Not  a  syllable 
has  been  lisped  of  any  other  title  than  the  charters  of  1628  and 
1691.  From  first  to  last,  the  claim  of  Massachusetts  has  been, 
and  now  is,  that  the  territory  was  hers  by  charter,  that  the  contracts 
of  1710  and  1718  conceded  the  territory  as  the  chartered  right  of 
Massachusetts. 

It  is  admitted,  it  is  made  the  sole  foundation  of  the  opposite  ar- 
gument, that,  as  long  ago  as  1642,  Massachusetts  surveyed  this  ter- 
ritory, and  took  possession  up  to  the  Woodward  and  Saffrey  line, 
by  virtue  of  the  charter,  that  she  has  occupied  and  claimed  it  from 
that  time  down  to  the  present  by  virtue  of  the  charter.  All  this  is 
irreconcilable  with  any  other  title.  Besides,  during  the  period  fi*om 
1748  down  to  1825,  neither  party,  in  their  various  and  frequent 
discussions,  pretended  that  any  other  question  existed  between 
them  than  what  was  the  proper  construction  of  the  charter.     Both 
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admitted  that  the  whole  title  rested  upon  that  instnunent.  Massa- 
chusetts contended  that  Jack's  Pasture  Brook  was  the  main  stream 
in  1710  and  1718,  though  it  had  since  bA^me  a  tributary,  and 
Rhode  Island  contended  that  it  always  had  been  a  tributary.  As 
late  as  1791,  the  Massachusetts  commissioners,  in  their  report, 
recommended  to  their  legislature  that  that  question  should  be  re- 
ferred to  arbitrators.  In  1750,  Rhode  Island  run  the  fine  three 
miles  from  Charles  River,  erected  permanent  boundaries  upon  it, 
gave  to  Massachusetts  a  map  of  that  line,  with  notice  that  Ae 
claimed  to  it.  Here,  then,  Massachusetts  was  put  upon  her  de- 
fence as  early  as  1750.  Her  line,  four  miles  south  of  ours,  was 
claimed  by  her  as  the  true  charter  line.  Ours  was  claimed  by  us  as 
the  true  charter  line.  From  that  day  to  this  our  monuments  have 
stood  upon  that  line,  and  from  that  day  to  diis  our  commissioners  ha^e 
claimed  to  it.  It  has  been  a  continual  claim.  In  1750,  Massa- 
chusetts took  the  depositions  of  witnesses,  in  order  to  preserve  the 
evidence  of  her  construction  of  the  charter.  All  her  evidence  in 
favor  of  that  construction  is  in  the  case.  She  knew,  then,  that  at 
some  day  or  other  she  must  either  concede  our  right  by  negotiation, 
or  surrender  it  imder  legal  compulsion.  All  the  moral  reasons, 
dierefore,  in  favor  of  long  possession  have  no  application  here. 
She  has  lost  none  of  her  evidence.  The  depositions  of  aU  her 
witnesses  taken  in  1750  are  now  in  the  case.  None  of  the  legal 
reasons  apply.  She  took  possession  under  her  charter,  and  there- 
fore can  set  up  no  other  title.  The  whole  has  been  a  subject  of 
constant  dispute  from  1750  to  1825,  and  therefore  no  presumpdoH 
of  a  grant  from  Rhode  Island  can  arise. 

Indeed,  it  is  in  vain  to  attempt  to  reason  upon  such  a  question. 
It  contradicts  all  our  legal  and  moral  instincts  to  suppose  that  any 
principle  ever  did  or  ever  can  exist,  which  would  sanction  or  even 
countenance  the  idea  that  such  a  possession,  disputed  from  the  mo- 
ment it  was  taken  to  the  time  of  61ing  the  bill,  can  have  any  influ- 
ence upon  the  title  of  either  party.  The  law  is  yet  to  be  made 
which  gives  countenance  to  such  gross  and  glaring  injustice. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

We  approach  this  case  under  a  due  sense  of  the  dignity  of  the 
parties,  and  of  the  importance  of  the  principles  which  it  mvolves. 

The  jurisdiction  of  the  court  having  been  settled  at  a  forrn^ 
term,  we  have  now  only  to  ascertain^  and  determine  the  boundary 
in  dispute.  This,  disconnected  with  the  consequences  which  fol- 
low, is  a  simple  question,  differing  little,  if  any,  in  principle  from 
a  disputed  line  between  individuals.  It  mvolves  neither  a  cession 
of  territory,  nor  the  exercise  of  a  political  jurisdiction.  In  settling 
the  rights  of  the  respective  parties,  we  do  nothing  more  than  ascer- 
tain the  true  boundary,  and  the  territory  up  to  &at  line  on  either 
side  necessarily  falk  within  the  proper  jurisdiction. 
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James  the  First,  on  the  3d  of  November,  1&20,  granted  to  the 
Council  established  at  Plymouth  the  territory  on  the  Atlantic  lying 
between  forty  and  forty-eight  degrees  of  north  latitude,  extending 
westward  to  the  sea.  And  on  the  1 9th  of  March,  1628,  the  Coun(^ 
of  Pljrmouth  granted  to  Henry  Roswell  and  others  the  territory 
of  Massachusetts,  which  was  confirmed  by  Charles  the  First,  the 
4th  of  March,  1629.  This  grant  was  limited  to  the  territory 
^'  lying  within  the  space  of  three  English  miles  on  the  south  part 
of  Charles  River,  or  of  any  or  every  part  thereof;  and  also  all 
and  singular  the  lands  and  hereditaments  whatsoever,  lying  and  be- 
ing withb  the  space  of  three  English  miles  to  the  southward  of  the 
southernmost  part  of  Massachusetts  Bay  ;  and  also  all  those  bods 
and  heraditaments  whatsoever,  which  lie  and  be  within  the  space  of 
three  English  miles  to  the  northward  of  the  Merrimack  River,  or 
to  the  northward  of  any  and  every  part  thereof,"  extending  west- 
ward the  same  breadth  to  the  sea. 

On  the  13th  of  January,  1629,  the  Council  of  Pl3nfnouth  grant- 
ed to  the  colony  of  Plymouth,  which  on  the  same  day  was  sanc- 
tioned by  Charles  the  First,  ''  all  that  part  of  New  England,  in 
America  aforesaid,  and  tract  or  tracts  of  land  that  lie  within  or  be- 
tween a  certain  rivulet  or  nmlet  there  commonly  called  Coahasset 
towards  the  north,  and  the  river  commonly  called  Narraganset 
River  towards  the  south,"  &c. 

The  Council  of  Plymouth  surrendered  its  charter  to  the  king  the 
7th  of  June,  1635.  '  On  the  23d  of  April,  1662,  Charts  the 
Second  granted  the  territory  of  the  colony  of  Connecticut, 
^^  bounded  on  the  east  by  Narraganset  River,  commonly  called 
Narraganset  Bay,  where  the  said  river  falleth  into  the  sea  ;  and  on 
the  north  by  the  line  of  the  Massachusetts  plantation,"  &c. 

The  charter  of  Rhode  Island  was  granted  the  8th  of  July,  1663, 
by  Charles  the  Second,  limited  on  the  north  by  the  southerly  line 
of  Massachusetts. 

It  thus  appears  that  the  disputed  Ime  is  the  common  boundarr 
between  Massachusetts  and  Rhode  Island  ;  the  latter  l^ing  soutn 
of  the  line,  and  the  former  north  of  it.  The  true  location  of  this 
Une  settles  this  controversy. 

More  than  two  hundred  years  have  elapsed  since  the  emanation 
of  the  Massachusetts  charter,  calling  for  this  boundary  ;  and  more 
than  one  bundred  and  eighty  years,  since  the  date  of  the  Rhode 
Island  charter.  In  looking  at  transactions  so  remote,  we  must,  as 
far  as  practicable,  view  things' as  they  were  seen  and  understood  at 
the  time  they  transpired.  There  is  no  other  test  of  truth  and  jus- 
tice, which  applies  to  the  variable  condition  of  all  human  concerns* 

The  words  of  the  Massachusetts  charter,  "  lying  within  the 
space  of  three  English  miles  on  the  south  part  of  Charles  River, 
or  of  any  or  every  part  thereof,"  do  not  convey  so  clear  and  defi* 
nite  an  idea  as  to  be  susceptible  of  but  one  construction.    Whether 
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tbe  measar^neot  of  the  three  miles  shall  be  from  the  body  of  the 
river,  or  from  tbe  head-waters  of  the  streams  which  foU  into  it,  are 
ouestions  which  different  minds  may  not  answer  in  the  same  way. 
That  the  tributary  streams  of  a  river,  m  one  sense,  constitute  a 
part  of  it,  is  clear  ;  but  whether  they  come  within  the  meaning  of 
the  charter  is  the  matter  in  controversy.  The  early  exposition  of 
this  instrument  by  those  who  claimed  under  it  is  not  to  be  disre* 
garded,  though  it  may  not  be  conclusive. 

This  line  is  said  to  have  been  often  a  matter  of  controversy 
between  the  Plymouth  colony  and  Massachusetts,  as  early  as 
1638,  and  that  in  that  year  Nathaniel  Woodward  took  an  obser* 
vation  upon  part  of  Clmrles  River,  41^  dO'  north  latitude.  In 
1642,  the  southern  bounds  of  Massachusetts  were  ascertained  by 
the  said  Woodward  and  Solomon  Saffrey,  who  fixed  a  station 
three  miles  south  of  the  southernmost  part  of  Charles  River.  AikI 
in  1664,  a  line  was  run  by  commissioners  from  each  colony,  and 
their  return  was  accepted  by  the  General  Court  of  Massachusetts, 
and  ordered  to  be  recorded  ;  and  it  mav  ^]j  ^  presumed  that 
the  return  was  also  accepted  by  Plymouth.  This  was  a  construc- 
tion of  the  charter  by  Massachusetts,  and  assented  to  by  Plymouth, 
that  the  three  miles  were  to  be  measured  not  from  the  mam  chan- 
nel of  Charles  River,  but  from  the  head-waters  of  one  of  its  tribu- 
taries. Grants  of  land  were  made  by  Massachusetts  and  Connecti- 
cut on  their  common  boundary,  and  also  towns  were  established, 
without  a  strict  regard  to  the  line,  which  produced  much  contention. 
To  adjust  these  disputes,  in  1702  commbsioners  were  appointed 
by  the  two  provinces  to  ascertain  the  boundary-line.  They  set  up 
their  quadrant  and  took  their  observation  at,  or  not  far  from,  the 
distance  of  three  miles  south  of  the  southernmost  part  of  Charles 
River,  after  which  they  took  a  second  observation  at  Bissell's 
house,  called  for  in  the  line  of  Woodward  and  Safirey  ;  and  it 
was  found  that  Massachusetts  had  made  grants  and  established 
towns  south  of  the  line.  This  line  was  finally  established  by  com- 
missioners appointed  by  Massachusetts  and  Connecticut,  in  which 
they  admit  the  correctness  of  the  beginning  at  Woodward  and 
Saffrey 's  station,  ^^  three  English  miles  on  the  south  of  Charles 
River,  and  every  part  thereof,  agreeably  to  tbe  charter." 

,  Serious  difficulties  occurred  between  the  border  inhabitants  of 
Massachusetts  and  Rhode  Island,  on  account  of  confiictiog  grants, 
tsad  the  establidunent  bf  towns.  And  after  much  correspondence 
and  legiskitive  action  on  the  subject  by  the  respective  parties,  it 
was  finally  agreed  to  appoint  commissioners  to  settle  the  line.  In 
October,  1710,  the  General  Assembly  of  Rhode  Island  ^^  enacted, 
that  whereas  Major  Joseph  Jenks  being  commissionated  to  treat 
with  Governor  Dudley  concerning  the  settling  the  bounds  between 
die  province  of  Massachusetts  and  this  government ;  that  in  case 
Governor  Dudley  and  himself  should  not  agree  so  as  to  issue  the 
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matter,  dien  Major  Jenks  is  hereby  empowered  and  authorized  to 
oSet  and  conclude  on  such  other  terms  as  he  may  judge  most 
proper  for  the  interest  of  the  colony,"  &c. 

The  eommissioners  of  both  colonks  met  at  Roxbury,  January 
19th,  1710-11,  and  after  stating  the  authority  under  which  tb^ 
acted,  and  havii^  ^^  examined  the  several  charters  and  letters 
patent  relating  to  the  line  betwixt  the  said  respective  governments, 
and  being  desirous  to  remove  and  take  away  all  occasions  of  dis^ 
Dute  and  controversy,"  &c.,  ^^  they  agree  tlmt  the  stake  set  up  by 
Nathaniel  Woodward  and  Solomon  Saffi^y,  skilful,  approved 
artbts,  in  the  year  of  our  Lord  one  thousand  six  hundred  and  forty- 
two,  and  since  that  often  renewed,  in  the  latitude  of  forty-one 
degrees  and  fifty*five  minutes,  being  three  English  miles  dbtant 
soutltward  from  the  southernmost  part  of  the  river  called  Charles 
River,  agreeable  to  the  letters  patent  for  the  Massachusetts  prov- 
ince, be  accounted  and  allowed  on  both  sides  the  commencement 
of  the  line  between  the  Massachusetts  and  the  colony  of  Rhode 
Island."  Other  matters  were  adjusted  according  to  the  line  of 
Woodward  and  Safirey,  which  need  not  be  re^rred  to.  This 
agreement  was  signed  by  Dudley  and  Jenks,  and  by  three  commis- 
sioners from  Massachusetts  and  two  from  Rhode  Island,  hk 
March,  1711,  the  Rhode  Island  legislature  sanctioned  this  agre^ 
ment,  by  authorizing  the  line  to  be  run  b  pursuance  thereof,  and 
the  agreement  was  accepted  and  approved  of  by  Massachusetts. 

In  1716,  and  also  in  1717,  commissioners  were  appointed  by 
Rhode  Island  to  run  the  line  under  the  agreement  at  Roxbury,  jointly 
with  commissioners  from  Massachusetts  ;  or  if  the  latter  refuse  or  ne- 
glect to  act,  then  to  run  the  line  without  them.  On  the  1 7th  of  June, 
1718,  the  Rhode  Island  legislature,  after  statme  that  the  commis- 
sioners had  been  retarded  in  settling  the  line  by  the  agreement  made 
at  Roxbury,  &c.,  —  ^^  This  assembly,  taking  the  premises  imder 
consideration,  do  hereby  «iact,  constitute,  and  appoint  Major 
Joseph  Jenks,  and  others,  a  committee  to  treat  and  agree  with 
such  gentlemen  as  are  or  may  be  appointed  and  commissionated, 
with  full  power,  by  the  General  Assembly  of  the  Province  of  Mas- 
sachusetts Bay  aforesaid,  for  the  final  settling  and  stating  the  afore- 
said line  between  the  said  colonies,  hereby  givmg  and  granting  unto 
the  aforesaid  Major  Joseph  Jenks  and  others,  or  the  major  part  of 
them,  our  full  power  and  authority  to  agree  and  settle  the  amresaid 
Kne  between  the  said  cc^nies,  in  the  best  manner  they  can,  as  near 
agreeable  to  our  royal  charter  as  in  honor  they  can  compromise  the 
same,"  &c. 

The  commissionen  of  both  colonies  met  at  Rehoboth,  the  23d 
of  October,  1718,  and  under  their  hands  and  seals  again  agreed, 
^^  that  the  stake  set  up  by  Nathaniel  Woodward  and  SoTomcm 
Saffrey,  in  the  year  1642,  upon  Wrentham  plain,  be  the  station  or 
commencement  to  begin  the  line,"  &c.     This  agreement  being  re- 


0M  SUPBEME    COUKT. 

Rhode   Iilaod  o.    Matsachuietts. 

tursed  on  the  29th  of  October,  1718,  was  accepted  by  .the  General 
Assembly  of  Rhode  Island,  and  ordered  to  be  recorded  ;  and  k 
was  ako  accepted  by  Massachusetts.  And  a  joint  commissKHiy 
being  appointed  by  both  governments  to  run  the  line  as  established, 
met  on  the  6th  of  June,  1719,  and  sav, —  "  We,  the  subscribers, 
being  of  the  committee  appointed  and  empowered  by  the  govern- 
ments of  the  province,  &c.,  for  settling  the  east  and  west  line  be* 
tween  the  said  governments,  by  virtue  of  the  agreement  of  the 
major  part  of  the  said  conmiittee  at  the  meeting  at  Kehoboth,  on  the 
22d  of  October  last  past,  at  which  time  the  said  line  was  fulty  set* 
tied  and  agreed,  and  by  them  directed  to  be  by  us  run.  Having 
met  at  the  stake  of  Nathaniel  Woodward  and  Solomon  Safl^y,  oo 
Wrentham  plain,  the  12th  of  May,  anno  Dommi  1719,  in  the  mom* 
ing,  and  computed  the  course  of  the  said  agreed  line,"  &c.,  which 
line  was  run  by  them  two  miles  west  of  Allom  pond,  and  they  erected 
monuments  at  different  points.  This  return  was  approved  by  the 
Rhode  Island  Assembly. 

In  October,  1748,  the  legislature  of  Rhode  Island  appomted 
other  commissioners  to  continue  the  line  to  the  Connecticut  River, 
recognizing  the  stake  set  up  by  Woodward  and  Saffrey  as  the  place 
of  beginning.  The  commissioners  thus  appointed  having  met,  in 
1749,  twice,  at  Wrentham,  and  Massachusetts  having  failed  to  ap- 
point commissioners  to  act  with  them,  the  Rhode  Island  commission* 
ers  proceeded  to  complete  the  running  of  the  line.  In  their  report 
they  say,  —  '^  That  we,  not  being  able  to  find  any  stake  or  other 
monument  which  we  could  imagine  set  up  by  Woodward  and  Saf* 
frey,  but  considering  that  the  place  thereoi  was  described  in  the  agree* 
ment  mentioned  in  our  commission  by  certain  invariable  marks,  we 
did  proceed  as  followeth,  namely  :  we  found  a  place  where  Charles 
River  formed  a  large  current  southerly,  which  place  is  known  to 
many  by  the  name  of  Poppotalish  pond,  which  we  took  to  be  the 
southernmost  part  of  said  river ;  from  the  southernmost  part  of 
which  we  measured  three  English  miles  south  ;  which  three  English 
miles  did  terminate  upon  a  plain  in  a  township  called  Wrentham," 
&c. 

These  are  the  leading  facts  relied  on  by  t)^  respondent  to  es- 
tablish the  station  of  Woodward  and  Safirey  as  the  place  from 
which  the  boundary-line  was  agreed  to  be  run,  and  in  fact  was  run. 
And  we  are  now  to  consider  how  these  facts'  and  the  arguments 
deduced  from  them  are  met  by  the  complainant. 

In  the  first  place  it  is  insisted,  that  the  Une  run  by  Massachusetts, 
in  1642,  was  without  authority. 

There  does  not  appear  to  have  been  any  order  firom  the  crown 
to  run  this  line,  nor  is  it  supposed  to  have  been  usual  or  necessary 
for  the  crown  to  give  such  an  order,  where  no  controversy  respect- 
ing the  line  was  brought  before  it.  The  general  boundary,  as 
named  in  the  charter,  was  run  and  established  by  the  colony  or 
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oolonies  interested  ;  mm]  where  there  was  no  dispute  no  furtfier 
action  was  required.  The  controversy  m  regard  to  their  com* 
mon  boundary,  between  Plymouth  and  Massachusetts,  which  seems 
to  have  existed  as  early  as  1638,  was  finally  adjusted  by  running 
the  line  in  1664.  This  line  was  commenced  at  the  place  called  the 
angle  tree,  which  is  said  to  be  about  two  miles  south  of  the  Wood* 
ward  and  Safirey  station. 

When  the  Woodward  and  Saffirey  station  was  first  established, 
neither  Connecticut  nor  Rhode  Island  bad  a  political  existence. 
And  the  Plymouth  colony,  which  in  1691  was  incorporated  into 
Massachusetts,  having  then  a  distinct  political  existence  and  a 
common  boundary  with  Massachusetts,  assented  to  the  line  farther 
south  than  the  above  stetion.  At  the  time  this  line  was  run, 
neither  Connecticut  nor  Rhode  Island  can  scarcely  be  said  to  have 
bad  a  political  organization,  as  the  charter  of  the  former  was  dated 
only  two  years  before,  and  that  of  the  latter  one  year.  Massa* 
chusetts,  then,  in  establishing  the  above  station  of  Woodward  and 
Safirey,  and  in  running  the  Une,  does  not  seem  to  have  acted  pre- 
cipitately, without  authority,  or  in  disregard  of  the  rights  of  other 
colonies. 

The  misconstruction  of  the  charter,  in  going  more  than  three 
miles  south  bf  Charles  River,  is  earnestly  insisted  on  by  complain- 
ant's counsel.  If  the  words  of  the  charter  were  clear  and  unequivo- 
cal in  this  respect,  there  would  be  great  force  in  this  argument.  It 
would  be  decisive  of  this  controversy,  unless  controlled  by  other 
facts  and  circumstances  in  the  case.  But  who  can  maintain  that  a 
Hne  to  be  run  ^^  three  miles  south  of  Charles  River,  or  of  any  and 
every  part  thereof,"  is  clearly  limited  to  three  miles  south  of  the 
main  channd  of  the  river.  Can  the  body  of  the  river  with  more 
accuracy  of  language  be  called  a  part  of  it,  than  its  tributaiy 
streams.  We  call  that  a  part  which  is  less  than  the  whole,  when  we 
speak  of  any  thmg  made  up  of  parts.  We  do  not  call  a  limb  a  tree, 
but  it  is  a  part  of  a  tree  ;  and  u  a  measurement  is  to  be  made  from 
any  and  every  part  of  the  tree,  would  its  branches  be  disregarded. 
When  we  speak  of  a  river,  we  speak  of  it  as  a  whole,  whether  we 
refer  to  it  above  or  below  a  certain  point ;  as  bearing  north  or 
south,  it  is  the  river,  in  common  language,  and  not  a  part  of  the 
river.  The  flowing  of  the  water  in  the  chinnel  of  the  river  gives  it 
its  name  and  character,  and  these  are  not  changed  by  its  length. 
We  speak  of  the  Upper  and  Lower  Mississippi,  b^t  neither  the  one 
nor  the  other  is  called  a  part  of  the  Mississippi.  Had  the  Massa* 
chusetts  charter  been  designed  to  limit  the  line  to  three  miles  south 
of  the  river,  would  not  the  language  have  been,  ^^  three  miles  south 
of  the  most  southerly  bend  in  the  river." 

It  would  dierefore  seem  that  the  charter  may  be  construed 
favorable  to  the  respondent.  That  the  construction  of  the  com* 
plainant  is  not  a  forced  one  is  admitted  ;  and  the  conclusion  natural 
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I7  follows,  that  men  of  equal  intelligence  may  difier  m  opinion  as  to 
the  true  meaning  of  the  instrument.  That  Massachusetts  more 
than  two  hundred  years  ago  construed  the  charter  as  her  counsel 
now  construe  it  is  clear,  and  the  facts  proved  authorize  the  con- 
clusion, that  this  construction  was  not,  for  many  years,  opposed  by 
Connecticut  or  Rhode  Island,  and  at  no  time  by  Plymouth.  Bat 
the  attention  of  the  court  is  drawn  to  the  northern  boundary  of 
Massachusetts,  which  the  charter  describes  as  ^^  three  English 
miles  to  the  northward  of  the  Merrimack  River,  or  tb  the  north- 
ward of  any  and  every  part  thereof"  ;  which  received  the  con- 
struction for  which  the  complainant  contends  by  the  king  and 
council. 

The  northern  boundary-line,  as  claimed  by  Massachusetts,  in- 
eluded  Maine  and  New  Hampslnre  ;  and  it  appears  that  Mason  and 
Gorges,  who  claimed  under  grants,  some  of  which  were  prior  in 
date  to  that  of  Massachusetts,  petitioned  the  king  against  the  en- 
croachments of  Massachusetts  on  territory  covered  by  their  grants. 
The  answer  of  Massachusetts  was  made,  and  in  1677  the  question 
was  brought  befcn-e  the  Privy  Council.  The  title  to  the  land  claimed 
by  the  petitioners  was  disclaimed  by  Massachusetts  ;  and  the  kins 
and  council  held,  as  to  the  government,  '^  that  if  the  province  of 
Maine  lies  more  northerly  than  three  English  miles  from  the  River 
Merrimack,  the  Massachusetts  patent  gave  no  right  to  govera 
there." 

In  1684,  the  charter  of  Massachusetts  was  vacated  on  a  scire 
faeiasj  by  the  judgment  of  the  Kmg's  Bench,  and  a  new  charter 
was  granted  in  1691,  including  Maine  and  Plymouth,  but  the  south- 
em  boundary,  as  regards  the  present  controversy,  was  not  changed. 

The  northern  boundary  was  again  brought  before  the  king  and 
council  in  1740,  when  the  decision  was,  ^^  that  the  northern  bound- 
ary of  the  province  of  Massachusetts  be  a  similar  curve  line,  pur- 
suing the  course  of  Merrimack  River  at  three  miles  distance  thereof 
on  the  north  side,  begmning  at  the  Atlantic  Ocean,  and  ending  at  a 
point  due  north  of  Pawtucket  Falls  ;  and  a  straight  Une  drawn  from 
dience  due  west,"  &c.  In  this  decision,  the  call  of  the  charter 
was  disregarded,  on  a  ground  that  the  tribunal  deemed  equitable. 
From  this  it  clearly  appears,  that  the  decision  was  not  governed  by 
legal  principles,  but  was  an  exercise  of  the  king's  prerogative  ;  and 
by  the  same  power  was  the  former  case  determined,  although  the 
opinion  of  the  judges  was  taken,  so  tnat  neither  decision  constitutes  a 
rule  in  other  cases  for  the  action  of  a  court  of  law.  In  the  first  case, 
there  was  a  conflict  of  jurisdiction,  which  the  crown  had  power  to 
settle,  upon  principles  of  expediency,  and  although  die  decision 
purports  to  be  founded  on  a  construction  of  the  charter,  yet  other 
considerations  may  have  influenced  it.  The  decision,  however,  if 
not  regarded  as  authority  m  other  cases,  is  entitled  to  respectful 
consideration. 
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To  avoid  the  effect  of  the  agreements  in  1711  and  1718,  by  the 
commissioners  of  both  goveramentSi  in  regard  to  the  line  in  dis- 
pute, the  compiaioant  alleges,  that  its  commissioners,  relying  upon 
the  representations  of  the  Massachusetts  commissioners,  and  the 
words  of  the  charts,  did  believe  that  the  station  of  Woodward 
and  Saffrey  was  within  three  miles  of  Charles  River  ;  and  that  the 
true  situation  of  that  station  was  not  known  to  the  authorities  and 
people  of  Rhode  Island  until  about  the  year  1750. 

The  fact  of  a  want  of  this  knowledge,  after  the  lapse  of  more 
than  a  century  and  a  quarter,  is  difficult  to  establish.  It  cer* 
tainly  cannot  be  assumed  against  transactions  which  strongly  imply, 
if  they  do  not  prove,  the  knowledge.  If  the  Rhode  Island  com* 
missioners  were  misled  in  the  first  agreement,  as  to  the  locality  of 
this  station,  it  almost  surpasses  belief,  that,  seven  years  afterwards, 
the  subject  of  the  Ime  having  been  discussed  in  RlKxie  Island,  and 
such  dissatisfaction  being  shown  by  the  people  as  to  lead  to  a  new 
commission,  the  second  commission  should  again  be  misled. 

It  may  be  a  matter  of  doubt,  whether  a  mistake  of  rec^it  occur- 
rence, committed  by  so  high  an  agency  in  so  responsible  a  duty, 
could  be  corrected  by  a  court  of  chancery.  Except  on  the  clear- 
est proof  of  the  mistake,  it  is  certam  there  could  be  no  relief.  No 
treaty  has  been  held  void,  cm  the  ground  of  misapprdiension  of  the 
facts,  by  either  or  both  of  the  parties. 

It  appears,  from  the  report  of  John  Gushing,  that  he  and  others, 
being  a  committee  to  unite  with  a  committee  of  Rhode  Island,  did 
meet  at  Wrentham,  in  November,  1709,  agreeably  to  appointment, 
and  bemg  shown  the  line  run  by  Major-Oeneral  John  Leverett,  m 
1671,  the  Rhode  Isknd  committee  was  re<|uested  to  unite  with  the 
Massachusetts  committee  in  renewing  that  hne.  But  they  declined 
doing  so,  alleging  that  they  knew  the  line,  but  could  nol  recognize 
it  as  the  true  one. 

It  appears,  from  several  depositions  in  the  case,  that  the  station 
of  Woodward  and  Safirey  was  well  known  in  the  neighbourhood,  by 
tradition  and  otherwise,  by  the  oldest  settlers  at  Wrentham,  in  die 
year  1750  ;  and,  from  Callicott's  deposition  in  1672,  '^  that,  thir^ 
years  .before,  he  was  present  when  Woodward  and  Safirey  estab- 
lished their  station,  measuring  three  miles  south  from  a  pond  out  of 
which  the  principal  pait  of  the  river  came." 

From  the  year  1750,  repeated  steps  were  taken  by  Rhode  Island, 
in  various  resolutions,  and  by  appomting  commissioners,  at  differ- 
ent times,  to  ascertain  and  run  the  line  in  connection  with  commis- 
sioners to  be  appointed  by  Massachusetts.  Commissioners  from 
both  colonies  met  more  than  once  ;  but  they  could  make  no  arrange- 
ment changing  the  line,  as  established  under  the  agreements  in  1711 
and  1718.  Rhode  Island  alleged  a  mistake  in  her  commissioners 
in  the  place  of  beginning,  as  the  ground  of  these  efforts.  That  the 
colonies  had  a  right  to  mark  out  their  boundaries  was  not  de- 
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fiied  ;  but  it  was  insisted,  tbit  they  bad  no  power,  without  the  c<»h 
sent  of  the  crown,*to  change  the  limits  called  for  in  their  charters. 
These  controversies  were  kept  up,  as  Massachusetts  allies,' bjr  the 
border  inhabitants,  and  othe»,  for  party  effect.  However  this  may 
be,  they  seem  not  to  have  subsided  with  the  change  of  government. 
At  one  time,  an  arrangement  was  made  by  Rhode  Island  to  take 
the  subject  befote  the  king  in  council,  but  the  appeal  was  not 
effected.  In  1746,  Rhode  Island  obtained  a  decisbn  against 
Massachusetts,  before  the  king  in  coimcil,  in  r^ard  to  the  bound- 
anr  on  the  Narraganset  Bay.  This  boundary  was  claimed  by 
Massachusetts,  after  the  old  colony  of  Plymouth  was  annexed  to 
it.  Up  to  this  time,  no  dissatisfaction  seems  to  have  been  ex* 
pressed  by  Rhode  Island  to  the  Woodward  and  Safirey  line  ;  and 
It  is  deemed  unnecessary  to  state  its  acts  in  detail  subsequently, 
ibowtng  its  objections,  as  they  led  to  no  pvKtical  result.  They 
can  be  of  no  miportance,  except  in  so  far  as  they  may  conduce  lo 
rebut  the  presumption  of  acquiescence  from  the  lapse  of  time« 
From  time  to  time,  up  to  1835,  Rhode  Island  adopted  resoluti<nis, 
appointed  commissioners  to  meet  those  which  diould  be  appointed 
by  Massachusetts  for  the  adjustment  o(  this  disputed  hne,  but 
Massachusetts  adhered  to  the  agreements. 

This  is  a  general  outline  of  thb  prodracted  and  important  contro* 
versy.  The  facts  are  not  stated,  where  it  did  not  seem  to  be  ne* 
cessary  to  state  them  ;  but  their  effect  on  the  case  has  not  been 
disregarded.  It  now  only  remains,  by  a  general  view,  to  come  to 
that  conclusion  which  is  authorized  and  required  by  the  well  es-^ 
tablished  principles  of  law. 

The  complainant's  counsel  rely  mainly  upon  two  grounds  :  — 

1.  The  misconstruction  of  the  charter. 

2.  The  mistake  as  to  the  true  location  of  the  Woodward  and 
Saffrey  station. 

K  the  fir^  be  ruled  against  the  complainant,  the  second  must 
fall  as  a  consequence.  And  as  regards  the  first  ground,  little  need 
be  added  to  what  has  already  been  said.  The  charter  is  of  doubt 
ful  construction,  and  may,  without  doing  vicdenoe  to  its  language^ 
be  construed  in  favor  of  or  against  the  position  of  the  complainant. 
In  diis  view,  the  construction  of  the  charter  by  Massachusetts,  as- 
sented to  by  the  old  colonv  of  Plymouth,  many  years  befcNre  Con* 
necticut  or  Rhode  Ishmd  had  a  political  organization,  is  an  impor- 
tant fact  in  the  case.  Plymou^  was  interested  in  restricting  tbe 
line  to  the  calls  of  the  charter,  for  the  line  constituted  the  common 
boundary  between  die  two  colonies.  And  as  controversies  had 
arisen  rei^pecttng  this  boundary,  and  conmiissioners  been  appoioled 
to  settle  it,  the  presumption  is  that  the  rights  of  both  colomes  were 
understood  and  respected  in  the  establishment  c^  the  line.  And 
the  line  thus  estabusbed  was  two  miles  south  of  Woodward  and 
Safirey's  station.     When  this  station  was  afterwards  agreed  to  as 


JANUARY   TERM,  1B46. 


Rhode  Islmod  o.  Mmitmchusetti. 


the  place  from  which  the  boundary  was  to  be  nm,  Massachusetts 
seems  to  have  considered  the  change  as  prejudlbial  to  her  rights. 

If  the  commissioners  of  Plymouth  had  construed  the  charter  to 
extend  only  three  miles  south  of  the  most  southerly  bend  of  Charles 
River,  they  could  not  have  assented  to  the  boundary  as  run.  In 
the  absence  of  prool^  the  presumption  is  not  to  be  drawn  that  they 
siq>posed  the  hne  established  was  only  three  miles  south  of  the 
river.  Connecticut,  after  the  lapse  of  many  years,  assented  to  the 
line  run  from  the  Woodward  and  Saffrey  station  as  its  boundary, 
and  so  did  the  complainant,  m  the  most  solemn  agreements,  as  stal- 
ed. These  proceedings  conduce  strongly  to  esudblish  a  fixed  con- 
struction of  die  charter,  favorable  to  the  respondent,  unless  it  be 
clearly  made  to  appear  that  they  were  founded  on  mistake  or 
fraud. 

Fraud  is  not  charged,  and  we  have  only  to  inqiure  into  the  alleg- 
ed mistake. 

From  the  natare  of  this  supposed  mistake,  it  is  scarcely  suscept- 
ible of  proof.  The  words  of  the  charter  used  by  Massachusetts 
in  descnbing  Woodward  and  SafiVey's  station,  as  three  miles  south 
of  the  southernmost  part  of  Charles  River,  and  the  statements  in 
certain  reports  to  the  legislature  of  Rhode  Island,  and  the  late  sur- 
vey of  Simeon  Borden,  constitute  the  facts  relied  on  by  the  com- 
plainant as  proving  the  mistake. 

Whatever  inaccuracy  may  be  detected  m  the  latitude  or  longi- 
tude of  the  station  of  Woodward  and  Safirey,  as  given  by.  them, 
or  in  the  volume  of  water  of  the  streams  called  fin*,  the  place  be- 
mg  identified  will  control  other  calls.  Streams  are  often  made  to 
change  their  direction  by  the  improvements  of  the  country,  and 
their  volume  of  water  is  mcreased  or  diminished  by  the  same 
cause. 

If  the  representations  made  by  the  commissioners  of  Massachu- 
setts as  to  the  location  of  Woodward  and  Safirey 's  station,  by  any 
plausible  construction,  came  within  the  charter,  there  was  no  mis- 
take of  fact  on  which  relief  can  be  given.  To  sustain  the  auc- 
tion of  mistake,  it  must  be  made  to  appear  not  only  that  the  sta- 
tion was  not  within  the  charter,  but  that  the  commissioners  of 
Rhode  Island,  in  1711  and  1718,  who  signed  the  agreements,  be- 
lieved it  to  be  within  three  miles  of  the  river,  and  that  th^  had  no 
knowledge  of  a  fact,  as  to  the  true  location  of  it,  w]|ich  should 
have  led  them  to  make  inquiry  on  the  subject. 

From  the  notoriety  of  Woodward  and  Safirey 's  station  in  1711, 
and  from  the  fact  that  commissioners  of  Rhode  Island  met  Massa- 
chusetts commissioners  respecting  this  line,  at  Wrentham,  in  No- 
vember, 1709,  and  professed  to  be  well  acquainted  with  Lever- 
ett's  line,  as  aj^ears  from  the  report  of  Cushing,  it  is  difficult  to 
believe  that  thev,  at  least,  were  not  acquainted  with  Wrentham 
plain,  and  with  the  staticm  there  established. 

VOL.  IV.  B  3 
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This  dispute  is  between  two  sovereign  and  independent  stales. 
It  originated  in  the  infancy  of  their  history,  when  the  question  id 
contest  was  of  h'ttle  importance.  And  fortunately  steps  were  early- 
taken  to  settle  it,  in  a  mode  honorable  and  just,  and  one  most  like*- 
ly  to  lead  to  a  satisfactory  result.  There  is  no  objection  to  the 
joint  commission  in  this  case,  as  to  th«r  authority,  capacity,  or 
the  fairness  of  their  proceeding.  An  innocent  mistake  is  all  that 
b  alleged  against  their  decision.  And  as  has  been  shown,  this 
mistake  is  not  clearly  established,  either  in  the  construction  of  the 
charter,  or  as  to  the  location  of  the  Woodward  and  Safirey  station. 
But  if  the  mistake  were  admitted  as  broadly  and  fully  as  charged 
m  the  bill,  could  the  court  give  the  relief  asked  by  the  conrnlaiiiaiit. 

In  1754,  William  Murray,  then  attorney-general,  afterwards 
Lord  Mansfield,  was  consulted  by  Connecticut,  whether  the  agree- 
ment with  Massachusetts  respecting  their  common  boundary,  in 
1713,  would  be  set  aside  by  a  commission  appointed  by  the  crown. 
To  which  Mr.  Murray  replied, — "  I  am  of  opinion,  that,  in  setding 
the  above-mentioned  boundary,  the  crown  win  not  disturb  the  settle- 
ment by  the  two  provinces  so  long  ago  as  1713.  I  apprehend  his 
Majesty  will  confirm  their  agreement,  which  of  itself  is  not  binding 
on  the  crown,  but  neither  province  should  be  suffered  to  litigate 
such  an  amicable  compromise  of  doubtful  boundaries.  If  the  mat- 
ter was  open,  the  same  construction  already  made  in  die  case  of 
Merrimack  River  must  be  put  upon  the  same  words  in  the  same 
charter  applied  to  Charles  Kiver.  As  to  Jack's  Brook,  it  is  im- 
possible to  say  whether  't  is  part  of  Charles  River,  without  a  view, 
at  least  without  an  exact  plan,  and  knowing  how  it  has  been  re- 
puted." 

From  the  settlement  referred  to  up  to  the  time  this  opinion  was 
given  by  Mr.  Murray,  forty-one  years  only  had  elapsed.  And  if 
that  time  was  sufiScient  to  protect  that  agreement,  with  how  much 
greater  force  does  the  principle  apply  to  die  agreements  under  con- 
sideration, which  ar^  protected  by  the  lapse  of  more  than  a  cen- 
tury and  a  quarter.  More  than  two  centuries  have  passed  smce 
Massachusetts  claimed  and  took  possession  of  the  territory  up  to 
the  line  established  by  Woodward  and  Safirey.  This  possession 
has  ever  since  been  steadily  maintained,  under  an  assertion  of 
right.  It  would  be  difficult  to  disturb  a  claim  thus  sanctioned  by 
time,  however  unfounded  it  might  have  been  in  its  origin. 

The  possession  of  the  respondent  was  taken  not  only  tmder  a 
claim  of  right,  but  that  right  in  the  most  solemn  form  has  been  ad- 
mitted by  the  complainant  and  by  the  other  colonies  interested  in 
opposing  it.  Forty  vears  elapsed  before  a  mistake  was  alleged, 
and  since  such  allegation  was  made  nearly  a  century  has  transpired. 
If  in  the  agreements  there  was  a  departure  from  the  strict  con- 
struction of  the  charter,  the  commissioners  of  Rhode  Island  acted 
within  their  powers,  for  they  were  authorized  ^^  to  agree  and  settle 
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the  line  between  the  said  coleoies  in  the  best  manner  tbey  can,  aa 
near  agreeable  to  the  royal  charter  as  in  honor  they  can  compromisa 
the  same."  Under  this  authority^  can  the  complaisant  insist  on 
settiDg  aside  the  agreements,  because  the  words  of  the  charter  were 
not  strictly  observed  ?  It  is  not  clear  that  the  calls  of  the  charter 
were  deviated  from  by  establishing  the  station  of  Woodward  and 
Saffrey.  But  if  in  this  respect  there  was  a  deviation,  Rhode 
Island  was  not  the  less  bound,  for  its  commbsioners  were  author- 
ised lo  compromise  the  dispute.  Surely  this,  connected  with  the 
lapse  of  time,  must  remove  all  doubt  as  to  the  right  of  the  respondent 
under  the  agreements  of  1711  and  1718.  No  human  transactions 
are  unaffected  by  time.  Its  influence  is  seen  on  all  things  subject 
to  change.  And  this  is  peculiarly  the  case  in  regard  to  matters 
which  rest  in  memory,  and  which  consequently  fade  with  the  lapse 
of  time,  and  fall  with  the  lives  of  individuak.  For  the  security  of 
i^hts,  whether  of  states  or  individuals,  long  possession  under  a 
ckim  of  title  is  protected.  And  there  is  no  controversy  in  which 
this  great  principle  may  be  involved  with  greater  justice  and  propri- 
ety than  in  a  case  of  disputed  boundary. 

The  State  of  Rhode  Island,  in  pursuing  this  matter,  has  acted  in 
good  faith  and  under  a  conviction  of  right.  Possessing  those  ele- 
ments, in  an  eminent  d^ee,  which  constitute  moral  and  intellectual 
power,  it  has  perseveriogly  and  ably  submitted  its  case  for  a  final 
decision. 

The  biU  must  be  dismissed. 

Mr.  Chief  Justice  TANEY. 

This  case  came  before  the  court  in  1838,  upon  a  motion  to  dis- 
miss the  bill  for  want  of  jurisdiction  ;  and  that  question  was  then 
very  elaborately  argued  at  the  bar,  and  carefuUy  considered  by  the 
court.  Upon  that  argument,  and  upon  full  consideration,  I  came  to 
the  conclusion  that  the  court  had  not  jurisdiction  over  the  subject- 
matter  in  controversy,  and  my  opinion  to  that  effect,  with  a  ver^ 
brief  statement  of  the  principles  upon  which  it  was  founded,  is 
reported  in  12  Peters,  752  ;  wherein  I  have  intimated,  that  at  the 
final  hearing  of  the  case  I  should  examine  more  fully*  the  grounds 
upon  which  jurisdiction  was  asserted  in  the  opinion  from  which  I 
dissented. 

As  the  case  was  legally  m  court  under  this  decision,  it  be- 
came my  duty  from  time  to  time  to  take  part  in  the  interlocutory 
proceedmgs  which  were  necessary  to  prepare  and  conduct  the  case 
to  final  hearing.  But,  after  many  unavoidable  delays,  it  has  reached 
that  point ;  and  we  are  now  to  determine  whether  Rhode  Island  is 
in  this  court  entitled  to  the  relief  she  asks  for.  Entertaining  upon 
this  subject  the  opinion  heretofore  expressed,  and  which  has  been 
eonfirmed  by  subsequent  reflection,  I  think  she  is  not ;  and  that  thi^ 
eourt  have  no  constitutional  power  to  decide  the  question  in  dispute 
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between  die  States,  and  consequently  that  the  bill  oogbt  to  be  (fe- 
nmsed. 

I  concur,  therefore,  ra  the  decree  just  pronounced,  and  as  I  do 
not  dissent  from  the  decree,  it  b  unnecessary  to  state  more  fully 
than  I  have  heretofore  done  my  objection  to  the  doctrines  upon 
which  jurisdiction  was  maintained. 

Deciding  the  case,  so  far  as  I  am  concerned,  upon  this  point,  I 
of  course  express  no  opinion  upon  die  merits  of  the  controversy  ; 
and  have  not  even  deemed  it  necessary  to  be  present  at  the  elaborate 
arguments  upon  the  evidence  which  have  tfeen  made  at  the  pre»- 
ent  term.  For  if  Rhode  Island  had  proved  herself  to  be  justly 
and  clearly  entided  to  exercise  sovereignty  and  dominion  over  the 
territory  in  question,  and  the  people  who  bhabit  it,  yet  my  judgment 
roust  still  have  been,  that  the  bill  should  be  dismissed,  upon  the  groimd 
that  this  court,  under  the  Constitution  of  the  United  States,  have  not 
the  power  to  try  such  a  question  between  States,  or  redress  such  a 
wrong,  even  if  the  wrong  is  proved  to  have  been  done. 


William  HARDEMAif  akd  D.  Hardeiian,  PLAmriFFs  in  Buioa,  o. 

Edward  Anderson,  Defendant. 

After  a  case  has  been  docketed  and  dismiased  under  the  Ibrty-third  rule  of  court, 
and  the  plaintiff  in  error  auea  out  another  writ  of  error,  thia  court  will,  when  the 
case  appeara  to  require  it,  order  a  aupenedeaa  to  stay  all  proceedings  pending  the 
second  writ  of  error. 

The  supersedeas  is  issued  under  the  fourteenth  section  of  the  act  of  the  24th  of  Sep- 
tember, 1783. 

This  was  a  writ  of  error  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

At  the  preceding  term  of  this  court,  namely,  on  the  38th  of  Feb- 
ruary, 1846,  Mr.  Howard  J  on  behalf  of  the  defendant  in  error, 
moved  for  leave  to  file  a  certi6cate  that  a  writ  of  error  had  been 
sued  out,  and  for  an  order  to  docket  and  dismiss  the  case  imder  the 
forty-third  rule  of  court. 

This  order  was  accordingly  passed,  and  at  the  close  of  the  term, 
no  record  having  been  filed  by  the  plaintiffs  in  error,  the  case  was 
dismissed. 

At  the  present  term,  Mr,  Crittendenj  counsel  for  the  pkintifl^ 
in  error,  filed  the  following  affidavit,  namely  :  — 

<^  United  States  of  America,  Sonikem  DUtriet  of  MissisrippL 

^^  This  day  William  Hardeman  personally  appeared  before  me, 

commissioner,  &c.,  for  taking  affidavits  in  civil  cases,  &c.,  and 

made  oath,  that  some  time  during  the  last  summer,  and  many  mondv 
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^^— — ^— "  ■  ■  ■■■■■Ml 

previous  to  the  session  of  the  present  term  of  the  Supreme  Court 
of  the  United  States,  be  applied  to  the  clerk  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Mississippi,  to 
know  what  he  should  do  in  relation  to  the  record  in  the  case  of 
£dward  Anderson  against  the  said  Hardeman  and  others,  on  a  writ 
of  error  from  said  Circuit  Court,  and  the  said  clerk  then  toki  this 
affiant  that  he  would  prepare  and  send  up  to  the  Supreme  Court  of 
the  United  States  the  transcript  of  the  record  in  said  cause,  and 
that  all  affiant  would  ha¥e  to  do  would  be  to  procure  sureties  ibr 
costs  of  suit  in  the  Supreme  Court.  Trusting  to  this,  and  fully  be- 
lieving that  said  transcript  would  be  duly  sent  up  by  tlK  clerk  to  the 
Supreme  Court,  this  affiant  applied  to  Daniel  W.  Dickenson,  a 
member  of  Congress,  and  amply  solvent,  to  become  his  surety  for 
the  costs  of  the  Supreme  Court,  which  he  promised  to  do.  The  said 
Dickenson  was  taken  sick,  and,  as  he  informed  affiant,  had  written 
to  Joseph  H.  Peyton  and  Mr.  Rayner,  members  of  Congress,  to 
become  the  sureties  for  costs.  Affiant  has  been  informed  this  day 
for  the  first  time.  By  his  counsel  in  the  Circuit  Court,  that  the 
transcript  of  said  record  had  not  been  forwarded  by  the  clerk  as 
aforesaid.  Affiant  sends  the  same  accompanying  this  affidavit,  and 
prays  that  said  record  be  filed  and  the  case  docketed,  and  if  said 
suit  be  dismissed,  that  the  same  be  set  aside,  the  record  filed,  and 
the  case  docketed.  WILL.  HARDEMAN." 

**  Sworn  to  and  subscribed  before  me  on  the  26th  day  of  Feb- 
ruary, A.  D.  1846,  THOS,  SHACKELFORD, 

United  States  Commiesioner  of  Affidavits y^c.^ 
for  the  SotUhem  District  of  Mississippi.^^ 

Mr.  Crittenden  thereupon  submitted  the  following  motion, 
viz.  :  — 

^^  Hardeman  st  al.  v.  Anderson. 

^^  This  case  was  depending  before  this  court  at  its  last  term, 
upon  writ  of  error  operating  as  a  supersedeas,  and  was  then  dis- 
missed because  the  record  was  not  filed.  The  cause  of  the  failure 
to  file  is  acounted  for  and  explained  in  the  affidavit  now  submitted 
to  the  court.  The  affidavit  was  received  here  within  a  few  days 
after  the  close  of  the  last  term,  and  too  late,  of  course,  to  make  the 
intended  motion  to  set  aside  the  dismission.  Since  then,  the  plain- 
tifi^s  have  sued  out  another  writ  of  error,  and  executed  another  bond, 
&c.,  but  this  not  operating,  per  se,  as  a  supersedeas,  the  plaintiffi 
are  exposed  to  execution  on  the  judgment  below ;  they  tnerefore 
move  the  court  for  a  supersedeas,"  &c. 

This  motion  was  sustained  by  Mr.  Crittenden^  who  contended 
diat  the  plaintififs  in  error  had  used  all  reasonable  exertion  to  have 
the  reccMrd  brought  up  in  time,  and  referred  to  the  case  of  Stocks 
ton  et  al.  v.  Bishop,  2  Howard,  74. 

VOL.  IV.  81  b2  • 
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Mr.  Howard  opposed  the  inoti(m.  It  did  not  ^P®^  tb^t  ail 
reasonable  exertion  bad  been  used  by  the  party.  The  judgment 
appealed  from  was  given  in  May,  1840,  and  the  case  was  not  dock- 
eted and  dismissed  mi  til  February,  1845.  In  the  mean  time,  the 
Elabtiff  in  error  appears  to  have  relied  upon  the  clerk  of  the  comt 
elow  to  send  the  record  up.  The  effort  to  obtain  security  for 
costs  was  very  faint.  If  such  reasons  are  allowed  to  be  sufficient 
to  reinstate  a  case  after  dismissal  under  the  rule,  the  rule  itself  may 
•8  well  be  abolished.  Certainly,  a  court  which  passes  a  rule  lus 
power  to  relax  it,  whenever  a  proper  occasion  shall  offer.  But  this 
motion  does  not  apply  to  a  case  which  has  been  dismissed.  It  is 
not  to  reinstate  that  case,  but  it  is  to  call  forth  the  power  of  the 
court  in  another  case,  upon  another  writ  of  error.  The  act  of  Cob- 
gress  divides  appeals  into  two  classes,  giving  to  them  very  different 
rights.  Where  the  party  is  diligent,  and  prosecutes  his  writ  of  errot 
without  delay,  the  law  gives  a  supersedeas.  But  if  he  is  dilatory, 
the  law  is  reluctant  to  deprive  him  of  the  benefit  of  an  appeal,  but 
subjects  him  to  the  risk  of  an  execution.  Thus  the  rights  of  cred- 
itor and  debtor  are  both  protected.  But  in  order  to  prevent  a  vex- 
atious and  lingering  suit,  and  to  supply  an  omission  in  the  act,  a 
rule  of  court  compels  the  appellant  to  prosecute  his  suit  under  the 
penalty  of  dismissal  by  an  application  from  the  appellee.  The  ap- 
pellant has  his  choice,  either  to  prosecute  his  appeal  with  or  without 
the  benefit  of  a  supersedeas,  and  the  act  of  Congress  has  made  a 
clear  distinction  between  these  two  modes.  But  the  present  mo- 
tion is  to  take  a  case  out  of  one  of  these  classes,  and  put  it  in  the 
other. 

The  case  of  Stockton  v.  Bishop  does  not  appty,  because  every 
step  required  by  the  act  of  Congress  was  taken  in  that  case  ;  and 
this  court  not  only  can,  but  ought  to,  protect  cases  which  are  m 
regular  progress  towards  it,  according  to  all  the  forms  of  law. 

Mr.  Justice  M cLE  AN  delivered  the  opinion  of  the  court,  di- 
recting the  following  order  to  be  passed. 

Wm.  and  D.  Hardeman  and  Wm.  P.  Perkins,  Plaintiffs 
IN  ERROR,  V.  Edward  Anderson. 

On  consideration  of  the  motion  made  in  this  cause  on  a  prior  day 
of  the  present  term  of  this  court,  to  wit,  on  Friday  the  9th  instant, 
by  Mr,  Crittenden^  of  counsel  for  the  plaintiffs  in  error,  for  a  writ 
of  supersedeas  to  stay  execution  on  the  judgment  below  in  this 
cause,  and  of  the  arguments  of  counsel  thereupon  had,  as  well  against 
as  in  support  of  the  motion,  it  is  the  opinion  of  this  court  that  a 
supersedeas  should  be  allowed,  under  the  general  powers  con- 
ferred upon  this  court  by  the  fourteenth  section  of  the  act  of 
the  24th  of  September,  1789,  leaving  the  question,  whether  a  writ 
of  error  will  lie  to  the  judgment  in  this  case,  an  open  one.    Whero- 
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upoa  it  is  now  here  ooDsidered  and  ordered  bj  this  court,  thit  a 
writ  of  supersedeas  be  and  the  same  is  herelnr  awarded,  command- 
ing the  judges  of  the  Circuit  Court  of  the  United  States  for  tlie 
Southern  District  of  Mississippi  to  stay  any  execution  or  proceed- 
ings on  the  judgment  of  the  said  Circuit  Court  in  this  case  ook}- 
ing  this  writ  of  error,  and  also  command  the  marshal  of  the  United 
States  for  the  said  district  that  from  every  and  all  proceedings  on 
execution  or  m  any  wise  molesting  the  said  plaintiffs  in  error  on  ac- 
count of  the  said  judgment,  be  oitirely  suroease,  the  same  being  su- 
perseded. 
26th  Jammry^  IS46. 

Supersedeas. 

United  States  op  America,  set. : 

The  President  of  the  United  States  of  America  to  the  Hon- 
orable the  Judges  of  the  Circuit  Court  of  the  United 
[seal.]   States .  for  the  Southern  Dis[trict  of  Mississippi,  and  to 
the  Marshal  of  the  United  States  for  the  said  District, 
Greeting  : 

Whereas,  lately,  in  the  said  Circuit  Court  before  you,  the  said 
^dges,  or  some  of  you,  in  a  cause  lately  pending  m  said  court  be- 
tween Edward  Anderson,  plaintiff,  and  William  Hardeman  and  D. 
Hardeman,  defendants,  a  judgment  was  rendered  by  the  said  Cir- 
cuit Court,  at  the  May  term,  1839,  of  said  court,  in  favor  of  the 
said  plaintiff,  and  agamst  the  said  defendants,  for  the  sum  of 
$  8,293*45,  with  interest  thereon  at  the  rate  of  eight  per  centum 
per  annum,  together  with  costs  and  charges  of  suit,  on  which  judg- 
ment an  execution  of  fieri  facias  issued,  and  vras  levied  by  the  mar- 
shal of  said  district  on  certain  property  of  said  defendants,  which 
property  was  left  in  the  hands  of  the  defendants  upon  their  exe- 
cuting a  forthcoming  bond,  with  one  W.  P.  Perkms  as  security, 
and  which  forthcoming  bond  was  returned  by  the  said  marshal  to 
the  said  Circuit  Court  at  the  next  November  term  thereof,  A.  D. 
1839,  "  Forfeited,"  having  thereby,  according  to  the  laws  of  Musis- 
sippi,  the  force  and  effect  of  a  judgment  against  the  said  defendants 
and  the  said  security  for  the  aforesaid  debt,  interest,  and  costs,  and 
upon  which  last-mentioned  judgment  an  execution  of  fieri  facias  was 
issued  against  the  goods  and  chattels,  lands  and  tenements,  of  the  said 
William  Hardeman,  D.  Hardeman,  and  W.  P.  Perkins,  for  the 
amount  of  the  said  judgment,  interest,  and  costs,  as  aforesaid,  as 
also  for  the  sum  of  $  133*81  additional  costs  subsequently  accru- 
ing ;  upon  which  execution,  the  aforesaid  marshal  returned  that  he 
had  received  thereon  "  $9,125  in  Union  money,  or  post  notes  of 
the  Union  Bank,"  which  said  return  of  the  marshal  last  aforesaid 
the  said  Circuit  Court,  at  a  subsequent  term,  to  wit,  on  the  20th  of 
May,  A.  D.  1840,  set  aside,  and  awarded  an  aKas  fieri  facias  on 
the  judgment  last  aforesaid.    Whereupon,  the  said  Wm.  Harde- 
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man,  D.  Hardeman,  and  W.  P.  Perkins  sued  oat  a  writ  of  error 
in  due  form  of  law  and  in  proper  time,  and  filed  their  bond  in  error, 
nmh  sufficient  security  approved  by  one  of  the  judges  of  the  said 
Circuit  Court,  so  as  to  operate  per  m  as  a  supersedeas,  and  which 
said  writ  of  error  was  abated  and  quashed  by  the  order  of  this 
court  on  the  28th  day  of  February,  A.  D.  1846,  by  vhtue  of  the 
forty*thtrd  rule  of  court,  in  consequence  of  the  failure  of  the  afore- 
said plaintiffs  in  error  to  file  a  transcript  of  the  record  of  the  case 
with  the  clerk  of  this  court,  and  to  have  their  case  docketed,  m  com- 
pliance with  the  rules  of  court.  Whereupon,  the  aforesaid  plain- 
tiffs in  error  sued  out  another  writ  of  error  in  due  form  of  law,  filed 
their  bond  in  error  in  a  sum  double  the  amount  of  the  aforesaid 
judgment,  with  sufficient  security  approved  by  one  of  the  judges 
of  the  aforesaid  Circuit  Court,  and  a  citation  having  been  regularly 
taken  out,  served  upon  the  defendant  in  error,  and  duly  returned 
as  by  the  inspection  of  the  transcript  of  the  record  of  the  said  Ciiw 
cuit  Court,  which  was  brought  into  the  Supreme  Court  of  the 
United  States  by  virtue  of  said  writ  of  error,  agreeably  to  the  act 
of  Congress  in  such  case  made  and  provided,  fully  and  at  large  ap- 
pears. And  whereas,  in  the  present  term  of  December,  m  the 
year  of  our  Lord  eighteen  hundred  and  forty-five,  it  is  made  to  ap- 
pear, on  affidavit  to  the  said  Supreme  Court  of  the  United  States, 
that  the  failure  of  the  aforesaid  plaintiffs  in  error  to  file  the  transcript 
of  the  record  and  docket  the  writ  of  error  first  aforesaid  mentioned, 
and  which  operated,  per  #e,  as  a  supersedeas,  was  not  owing  to  any 
neglect  or  fault  on  their  part,  but  wholly  attributable  to  the  neglect 
of  the  clerk  of  the  said  Circuit  Court  to  make  out  m  due  time, 
and  as  requested  by  the  said  plaintiffs  in  error,  a  transcript  of  the 
record,  as  alleged  m  said  affidavit,  and  that  in  consequence  thereof 
they  are  exposed  to  an  execution  on  the  aforesaid  judgment*  It  ra 
thereupon  now  here  ordered  by  this  court,  that  a  writ  of  superse- 
deas be,  and  the  same  is,  hereby  awarded,  to  be  directed  to  the 
aforesaid  marshal,  commanding  and  enjoining  him  and  his  deputies 
to  stay  any  and  all  proceedings  upon  any  execution  which  may  have 
been  issued  on  the  aforesaid  judgment  of  the  said  Circuit  Court  in 
said  case,  and  which  has  or  may  come  to  his  hands,  and  that  he 
return  any  such  execution  with  the  writ  of  supersedeas  to  the  said 
Circuit  Court,  and  that  the  judges  of  the  said  Circuit  Court  cause 
any  such  writ  of  execution  to  be  stayed,  and  to  stay  any  executicm 
or  further  proceedings  of  every  kind  and  character  on  the  judg- 
ment of  the  said  Circuit  Court  in  this  case,  pending  the  aforesaid 
writ  of  error  in  this  court. 

You,  therefore,  the  Marshal  of  the  United  States  for  the  South- 
em  District  of  Mississippi,  are  hereby  commanded,  that  from 
every  and  all  proceedings  on  any  execution  on  the  aforesaid  judg- 
ment, or  in  any  wise  molesting  die  said  defendants  on  the  account 
aforesaid,  you  entirely  surcease,  as  being  superseded,  and  that  you 
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do  forthwith  return  any  such  execution  in  your  bands,  together 
with  this  supersedeas,  to  the  said  Circuit  Court,  as  you  wUl  an- 
swer the  contrary  at  your  peril.  And  you,  the  judges  of  the 
said  Circuit  Court,  are  hereby  commanded  to  stay  any  execution 
which  may  have  issued  as  aforesaid,  and  to  stay  any  execution  or 
further  proceedings  on  the  aforesaid  judgment  of  the  said  Cir- 
cuit Court  in  thb  case,  pending  the  writ  of  error  last  aforesaid  in 
this  court. 

Witness  the  Honorable  ROGER  B.  TANEY,  Chief 
Justice  of  said  Supreme  Court,  this  27th  day  of  Janu- 
ary, in  the  jeax  of  our  Lord  one  thousand  ei^t  hundred 
and  forty-six. 

WM.  THOS.  CARROLL, 
Clerk  of  the  Supreme  Court  of  the  Unittd  Statee. 


KOBERT  HOLLIDAT  ET  AL.  V.  JoSEFH  N.  BaTSON  ET  iL. 

Ill  order  to  entitle  a  partj  to  have  a  case  docketed  and  diunisied,  under  the  forty* 
third  rule  of  conrt,  the  certificate  of  the  clerk  of  the  court  below  must  tet  forth 
an  accurate  titling  of  the  case. 

Jlfr.  Barton  having  filed  and  read  in  open  court  a  certificate  in 
wriung,  in  the  following  words  and  figures,  to  wit :  — 

<^  Clerk's  Officej  Circuit  Court,  United  States,  5th  Circuity  and 

Eastern  District  of  Louisiana. 

'^ROBBRT  HOLLIDAY  ET  AL.  V.   JoSEPH  N.  BaTSON  ET  AL. 

^'  In  the  above-entided  cause,  I  certify  that  a  final  judgment  was 
rendered  in  the  Circuit  Court  of  the  United  States  for  the  9th 
(now  5th)  Circuit  and  Eastern  District  of  Louisiana,  on  the  twen- 
tieth day  of  January,  eighteen  hundred  and  forty-one,  and  that  a 
writ  of  error  was  taken  by  the  defendants,  returnable  to  the  January 
terra,  1842,  of  the  Supreme  Court  of  the  United  States. 

^^  Witness  ray  hand,  and  the  seal  of  said  court,  at  New  Orleans, 
4is  4th  February,  1846. 

[SEAL.]  DUNCAN  N.  HENNEN,  Cfcrjfc.'* 

and  moved  the  court  to  docket  and  dismiss  the  said  writ  of 
error,  under  the  forty-third  rule  of  court.  It  is  thereupon  now 
here  considered  and  ordered  by  the  court,  that  the  said  motion  be, 
and  the  same  is,  hereby  overruled,  the  titling  of  the  case  in  the  said 
certificate  being  too  vague  and  uncertain. 

Per  Mr.  Chief  Justice  TANEY. 

The  above  motion  was  made  and  overruled  at  the  preceding 
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form.  At  the  present  term,  a  cmtificate  was  filed,  with  a  proper 
titling,  aad,  on  motion  of  Mr.  Euitu^  the  case  was  docketed  and 
dismissed. 


Jahes  6,  Wilson,  Plaintiff,  v.  Lewis  Kousseatt   and  Chablss 

Easton. 

The  eighteenth  section  of  the  patent  act  of  1896  authorized  the  extension  of  a 
patent,  on  the  application  of  the  executor  or  administrator  ofn.  deceased  patentee. 

Such  an  extension  does  not  inure  to  the  benefit  of  assignees  under  the  ori^nal 
patent,  but  to  the  benefit  of  the  administrator  (when  granted  to  an  admuiis- 
trator),  in  his  capacity  as  such.  But  those  assignees  who  were  in  the  use  of  the 
patented  machine  at  the  time  of  the  renewal  have  still  a  right  to  use  it. 

The  extension  could  be  applied  for  and  obtained  bj  the  administrator,  although  the 
original  patentee  had,  m  his  lifetime,  disposed  of  all  his  interest  in  the  then 
existing  patent.  Such  sale  did  not  carry  any  thing  beyond  the  tenn  of  the 
originu  patent. 

A  covenant  by  the  patentee,  made  prior  to  the  law  authorizing  extensions,  that  the 
covenantee  should  have  the  benefit  of  any  improvement  m  the  machinery,  or 
alteration  or  renew^  of  thepatent,  did  not  include  the  extension  by  an  admin- 
istrator, under  the  act  of  189d.  It  must  be  construed  to  include  only  renewals 
obtained  upon  the  surrender  of  a  patent  on  account  of  a  delective  speeificatioa. 
Parties  to  contracts  look  to  established  and  general  laws,  and  not  to  special  acts 
of  ConffresB. 

A  plaintin,  therefore,  who  claims  under  an  assignment  from  the  administrator,  can 
maintain  a  suit  against  a  person  who  claims  under  the  covenant. 

An  as^gnee  of  an  exclusive  right  to  use  two  machines  within  a  partioukr  district 
can  maintain  an  action  for  an  infringement  of  the  patent  within  that  district,  even 
acainst  the  patentee. 

In  the  case  or  Woodworth*s  planing-machine,  the  patent  cranted  to  the  admini»> 
trator  was  founded  upon  a  suffiSent  specification  and  proper  drawings,  and 
is  valid. 

The  decision  of  the  Board  of  Commissioners,  to  whom  the  question  of  renewal  it 
referred,  by  the  act  of  1896,  is  not  conclusive  upon  the  question  of  their  juris* 
diction  to  act  in  a  given  case. 

The  Commissioner  of  Patents  can  lawfiilly  receive  a  surrender  of  letters  patent 
for  a  defective  specification,  and  issue  new  letters  patent  upon  an  amend^  spe- 
cification, after  the  expiration  of  the  term  for  wnieh  the  original  patent  was 
granted,  and  pending  the  existence  of  an  extended  term  of  seven  years.  Such 
surrender  and  renewal  may  be  made  at  any  time  during  such  extended  term. 

This  case,  and  the  three  subsequent  ones,  namely,  Wilson  v. 
Turner,  Simpson  et  al.  v.  Wilson,  and  Woodworth  &  Bunn  v.  Wil- 
son, were  argued  together,  being  known  as  the  patent  cases,*  Many 
of  the  points  of  law  involved  were  common  to  them  all,  and  those 
which  were  fully  argued  in  the  first  case  which  came  up  were  but 
incidentally  touched  in  the  discussion  of  the  subsequent  cases. 

*The  reporter  intended  to  publish  the  arcuments  of  counsel  in  these  patent 
cases  m  eztenso,  and  with  that  view  applied  for  and  obtained  firom  many  of 
the  counsel  their  ar^ments  prepared  by  themselves ;  but  circumstances  beyond 
his  control  prevent  hmi  from  executing  this  purpose.  He  returns  his  thanks  to 
those  ^ntlemen  who  so  kindly  furnished  him  with  their  arguments,  and  regrets 
that  hm  original  design  has  been  firustrated. 
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Tbejr  all  related  to  the  rights  which  were  derived  under  a  patent 
for  a  plamng*«madiine,  taken  out  by  Woodworth,  and  renewed  aad 
extended  by  his  administrators.  The  validity  of  the  original  pa^it 
was  questioned  only  in  one  case,  namely,  that  which  came  from 
Kentucky,  which  was  the  last  argued.  There  were  four  cases  in 
all,  namely,  one  from  New  York,  one  from  Maryland,  one  from 
Louisiana,  and  one  from  Kentucky.  In  the  course  of  the  argu- 
ment, counsel  referred  mdiscriminately  to  the  four  records,  as  some 
documents  were  in  one  which  were  not  to  be  found  in  another. 

The  cases  will  be  taken  up  and  reported  «<rtaiim,  and  the  doc- 
uments which  are  cited  in  the  first  will  not  be  repeated  in  the 
others. 

The  first  m  order  was  the  case  from  New  York,  the  titlmg  of 
which  is  given  at  the  head  of  this  report. 

It  came  up  from  the  Circuit  Court  of  the  United  States  for  the 
Nordiem  District  of  New  York,  on  a  certificate  of  division  in 
opinion. 

On  the  26th  of  November,  1828,  William  Woodworth  pre- 
sented the  following  petition. 

^^  To  the  Honorable  Henry  Clay,  Secretary  of  State  of  the  United 

States. 

"  The  petition  of  William  Woodworth,  of  the  city  of  Hudson,  in 
the  county  of  Columbia  and  State  of  New  York,  respectfully 
represents  : 

**  That  your  petitioner  has  mvented  a  new  and  improved  method 
of  planing,  tonguing,  grooving,  and  cutting  into  mouldings,  or 
either,  plank,  boards,  or  any  other  material,  and  for  reducing  the 
same  to  an  equal  width  and  thickness ;  and  also  for  facing  and 
dressing  brick,  and  cuttbg  mouldings  on,  or  facing,  metallic,  min- 
eral, or  other  substances,  not  known  or  used  before  the  application 
by  him,  the  advantages  of  which  he  is  desirous  of  securing  to  him- 
self and  his  legal  representatives.  He  therefore  prays  that  letters 
j)atent  of  the  United  States  may  be  issued,  granting  unto  your  pe- 
titioner, his  heirs,  administrators,  or  assigns,  the  fuD  and  exclusive 
right  of  making,  constructing,  using,  and  vending  to  others  to  be 
used,  his  aforesaid  new  and  improved  method,  agreeably  to  the  acts 
of  Congress  in  such  case  made  and  provided ;  your  petitioner 
having  paid  thirty  dollars  into  the  treasury  of  the  United  States, 
and  complied  with  the  other  provisions  of  the  said  acts. 

WILLIAM  WOODWORTH. 

"  JVewemtcr  26A,  1828.^ 

On  the  4th  of  December,  1828,  Woodworth  executed  to  James 
Strong  the  following  assignment. 

"  Whereas  I,  William  Woodworth,  of  the  city  of  Hudson,  m 
the  Sute  of  New  York,  heretdbre,  to  wit,  on  Ae  13th  day  of 
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September,  1828)  assigoed  and  transferred,  for  a  legal  and  valua- 
ble consideration,  the  one  equal  half  of  all  my  right,  title,  claim, 
and  interest  in  and  to  the  invention  or  improvement  mentioned  and 
intended  in  the  foregoing  petition,  oath,  and  specification,  to  James 
Strong,  of  the  city  of  Hudson. 

^^  And  whereas,  also,  the  subjoined  assignment  is  mtended  only 
to  convey  and  assign  the  same  interest  transferred  and  assigned  in 
the  assignment  of  the  13th  of  September  above  mentioned,  with- 
out any  prejudice  to  my  one  equal  half  part  of  said  invention  or 
improvement,  which  is  expressly  reservea  to  myself  and  my  legal 
representatives. 

"  Now,  know  all  men,  that  I,  the  said  William  Woodworth,  for 
and  in  consideration  of  the  sum  of  ten  doUars,  and  other  valuable 
considerations  me  moving,  have,  and  do  hereby,  for  myself  and 
legal  representatives,  give,  assign,  transfer,  and  assure  to  the  said 
James  Strong  and  his  legal  representatives  the  one  full  and  equal 
half  of  all  my  right,  title,  interest,  and  claim  in  and  to  my  new  and 
improved  method  of  planing,  tonguing,  grooving,  and  cutting  into 
mouldings,  either  plank,  boards,  or  any  other  material,  and  for  re- 
ducing the  same  to  an  equal  width  and  thickness,  and  also  for 
facing  and  dressing  brick,  and  cutting  mouldings  on,  or  facing,  me- 
tallic, mineral,  or  other  substances,  mentioned  and  intended  to  be 
secured  by  the  foregomg  petition,  oath,  and  specification,  together 
with  all  the  privileges  and  immunities,  as  fully  and  absolutely  as  I 
do  or  shall  enjoy  or  possess  the  same ;  to  have  and  to  hold  and 
enjoy  the  same,  to  the  said  James  Strong,  and  his  legal  representa- 
tives, do  or  may. 

^^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the 
4th  day  of  December,  1828. 

WILLIAM  WOODWORTH.  [seal.] 

"  Witnesses :  — 

Henry  Everts, 
David  Gl^ason." 

On  the  6th  of  December,  1828,  Woodworth  took  the  following 
oath. 

"  State  of  JsTeiM  York,  Rensselaer  County ,  ss. : 

"  On  this  sixth  day  of  December,  A.  D.  1828,  before  the  sub- 
scriber, a  justice  of  the  peace  in  and  for  the  county  of  Rensselaer 
aforesaid,  personally  appeared  the  aforesaid  William  Woodworth, 
and  made  solemn  oath,  according  to  law,  that  he  verily  believes 
himself  to  be  the  true  and  original  inventer  of  the  new  and  im- 
proved method,  above  described  and  specified,  for  planing, 
tonguing,  groovbg,  and  cutting  into  mouldings,  or  either,  plank, 
boards,  or  any  other  material,  and  for  reducing  the  same  to  an 
equal  width  and  thickness  ;  and  also  for  facing  and  dressing  brick. 
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and  cutting  mouldings  on,  or  facing,  metallic,  mineral,  or  otber  nd>- 
stances  ;  and  that  he  is  a  citizen  of  the  United  States. 

JOHN  THOMAS,  Jtmiee  of  the  Peace.'' 

The  above  documents  appear  to  be  recorded  in  the  third  vol- 
ume of  Transfers  of  Patent  Kights,  pages  155, 156,  in  the  patent- 
office  of  the  United  States. 

On  the  27th  of  December,  1828,  a  patent  was  issued  as  follows. 


<'  LeUen  Patent  to  W.  Woodworth. 

^^The  United  States  of  America  to  all  to  whom  these  letteo 

patent  shall  come  : 
"  Whereas  William  Woodworth,  a  citizen  of  the  United  States, 
bath  alleged  that  he  has  invented  a  new  and  useful  improvement  in 
the  method  of  planing,  tonguing,  grooving,  and  cutting  mto  mould- 
ings, or  either,  plank,  boards,  or  any  other  material,  and  for  re- 
ducing the  same  to  an  equal  width  and  thickness  ;  and  also  for 
facing  and  dressing  brick,  and  cutting  mouldings  on,  or  facing,  me- 
tallic, mineral,  or  other  substances,  which  improvements,  he  states, 
have  not  been  known  or  used  before  his  application  ;  hath  made 
oath  that  he  does  verily  believe  that  he  is  the  true  inventer  or  dis- 
coverer of  the  said  improvernent ;  hath  paid  mto  the  treasury  of 
the  United  States  the  sum  of  thirty  dollars,  delivered  a  receipt  for 
the  same,  and  presented  a  petition  to  the  Secretary  of  State,  signi- 
fying a  desu*e  of  obtaining  an  exclusive  property  in  the  said  im- 
provements, and  prajring  that  a  patent  may  be  granted  for  that  pur- 
pose. These  are,  therefore,  to  grant,  according  to  law,  to  the  said 
William  Woodworth,  his  heirs,  admmistrators,  or  assigns,  for  the 
term  of  fourteen  years  from  the  27th  of  December,  1828,  the  fuD 
and  exclusive  right  and  liberty  of  making,  constructing,  using,  and 
vending  to  others  to  be  used,  the  said  improvement,  a  description 
whereof  is  given  in  the  words  of  the  said  William  Woodworth 
himself,  in  £e  schedule  hereto  annexed,  and  is  made  a  part  of 
these  presents. 

^^  In  testimony  whereof,  I  have  caused  these  letters  to  be  made 

patent,  and  the  seal  of  the  United  States  to  be  hereunto 

affixed.     Given  under  my  hand,  at  the  city  of  Wasbing- 
[l.  8.]      ton,  this  27th  day  of  December,  in  the  year  of  our  Lord 

1828,  and  of  the  indenendence  of  the  United  States  of 

America,  the  fifty-third. 
(Signed,)  J.  Q.  ADAMS. 

"  By  the  President. 

(Signed,)        H.  Clat,  SeereUnni  of  StaU.'' 

Certificate  of  Wm.  Wirty  Momey- General  of  the  United  Statet. 

^^  City  of  Washington^  to  mt : 
*'  I  do  hereby  certify,  that  the  foregoing  letters  patent  wem  di* 
VOL.  IT.  82  c3 
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Hvered  to  me  on  the  27th  day  of  December,  in  the  year  of  our 
Lord  1828,  to  be  examined  ;  that  I  have  examined  the  same,  and 
find  them  conformable  to  law  ;  and  I  do  hereby  return  the  same  to 
die  Secretary  of  State,  within  fifteen  days  from  the  date  aforesaid, 
to  wit,  on  this  27th  day  of  December,  m  the  year  aforesaid. 

WM.  WIRT, 
Attorney- General  of  the  United  StaUs.'' 

Schedule. 

^^  The  schedule  referred  to  b  these  letters  patent,  and  making 
part  of  the  same,  containing  a  description,  in  the  words  of  the 
said  William  Woodworth  himself,  oi  his  improvement  in  the 
method  of  planing,  tonguing,  grooving,  and  cutting  into  mouldings, 
or  either,  plank,  boards,  or  any  other  material,  and  for  reducing  the 
same  to  an  equal  width  and  thickness  ;  and  also  for  facing  and 
dressing  brick,  and  cutting  mouldings  on,  or  facing,  metallic,  min- 
eral, or  other  substances. 

"  The  plank,  boards,  or  other  material,  being  reduced  to  a 
width  by  circular  saws  or  friction-wheels,  as  the  case  may  be,  is 
then  placed  on  a  carriage,  resting  on  a  platform,  with  a  rotary  cut- 
ting-wheel in  the  centre,  either  horizontal  or  vertical.  The  heads 
or  circular  plates,  fixed  to  an  axis,  may  have  one  of  the  heads 
movable,  to  accommodate  any  length  of  knife  required.  The 
knife  fitted  to  the  head  with  screws  or  bolts,  or  the  knives  or  cut- 
ters for  moulding  fitted  by  screws  or  bolts  to  logs,  connecting  the 
heads  of  the  cylinder,  and  forming  with  the  edges  of  the  knives  or 
cutters  a  cylinder.  The  knives  may  be  placed  in  a  line  with  the 
axis  of  the  cylinder,  or  diagonally.  The  plank,  or  other  material 
resting  on  the  carriage,  may  be  set  so  as  to  reduce  it  to  any  thick- 
ness required  ;  and  the  carriage,  moving  by  a  rack  and  pinion,  or 
rollers,  or  anv  lateral  motion,  to  the  edge  of  the  knives  or  cutters 
on  the  periphery  of  the  cylinder  or  wheel,  reduces  it  to  any  given 
thickness.  After  passing  the  planing  and  reducing  wheel,  it  then 
approaches,  if  required,  two  revolving  cutter-wheels,  one  for  cut- 
tmg  the  groove,  and  the  other  for  cutting  the  rabbets  that  form  the 
tongue  ;  one  wheel  is  placed  directly  over  the  other,  and  the  later- 
al motion  moving  the  plank,  or  other  material,  between  the  groov- 
ing and  rabbeting  wheels,  so  that  on«  edge  has  a  groove  cut  the 
whole  length,  and  the  other  edge  a  rabbet  cut  on  each  side,  leaving 
a  tongue  to  match  the  groove.  The'  grooving-wheel  is  a  circular 
plate  fixed  on  an  axis,  with  a  number  of  cutters  attached  to  it  to 
[MTOJect  beyond  the  periphery  of  the  plate,  so  that  Trfien  put  in  mo- 
tion it  will  perform  a  deep  cut  or  groove,  parallel  with  the  face  of 
the  pknk  or  other  material.  The  rabbeting-wheel,  also  of  similar 
form,  having  a  number  of  cutters  on  each  side  of  the  plate,  pro- 
jecting like  those  on  the  grooving-wheel,  cuts  the  rabbet  on  the  side 
of  the  edge  of  the  plank,  and  leaves  the  tongne  or  match  for  the 
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groove.  By  placmg  tbe  pbning-wfaeel  axis  and  cutter-kniTes  ver« 
deal,  the  same  wheel  will  plane  two  planks  (Mr  other  material  in  the 
same  time  of  one,  by  movmg  the  plank  or  other  material  opposite 
wap,  and  parallel  with  each  other  against  the  periphery  of  the 
planing  or  moulding  wheel.  The  groove  and  tongue  may  be  cut 
m  the  plank  or  other  material  at  the  same  time,  by  adding  a  groov- 
ing  and  rabbeting  wheel. 

**  Said  William  Wood  worth  does  not  claim  the  invention  of  cir- 
cular saws  or  cutter-wheels,  knowing  they  have  long  been  in 
use  ;  but  he  claims  as  his  invention  the  improvement  and  applica- 
tion of  cutter  or  planing  wheels  to  planing  boards,  plank,  timber, 
or  other  material ;  also  his  improved  method  of  cutters  for  groov* 
ing  and  tonguing,  and  cutting  mouldings  on  wood,  stone,  iron, 
metal,  or  other  material,  and  also  for  facing  and  dressing  brick  ;  as 
all  the  wheek  may  be  used  sbgle  and  separately  for  moulding,  or 
any  other  purpose  before  indicated.  He  also  claims,  as  his  im- 
proved method,  the  application  of  circular  saws  for  reducing  floor- 
plank,  and  other  materials,  to  a  width. 

"  Dated  Trovy  Deembtr  4lA,  1828. 

WILLIAM  WOODWORTH. 

*'  Henry  Everts,  )  -r^n-.^  „ 

D.  S.  Gleason!  I  Witnesses." 

On  the  25th  of  April,  1829,  one  Uri  Emmons  obtained  a  pa- 
tent for  a  new  and  useful  improvement  in  the  mode  of  planing  floor- 
5 lank,  and  grooving,  and  tonguing,  and  straightening  the  ed^es  of 
le  same,  planing  boards,  straightening  and  planing  square  timber, 
&c.,  by  machinery,  at  one  operation,  called  the  cylindrical  plajiing- 
machine.  The  said  letters  patent,  and  specification  attached  there- 
to, being  m  the  foUowmg  words  and  figures. 

Uri  Emmons^s  Patent. 

^^  United  States  of  America  to  aU  to  whom  these  letters  patent 

shall  come : 
^^  Whereas,  Uri  Emmons,  a  citizen  of  the  United  States,  hath 
alleged  that  he  has  invented  a  new  and  useful  improvement  in  the 
mode  of  planbg  floor-plank  and  grooving  and  tonguing  the  edges 
ot  the  same,  planmg  boards,  straightening  and  planing  square  tim- 
ber, &c.,  by  machinery,  at  one  operation,  called  ^  the  cylindrical 
planing-machine,'  which  improvement  he  states  has  not  been  known 
or  used  before  his  applicatioA,  hath  made  oath  that  he  does  verily 
believe  that  he  is  the  true  inveater  or  discoverer  of  the  said  im* 
provement,  hath  paid  into  the  treasury  of  the  United  States  tbe 
sum  of  thirty  dollars,  delivered  a  receipt  for  the  same,  and  pre« 
sented  a  petition  to  the  Secretary  of  State,  signifymg  a  desire  ofob* 
taining  an  exclusive  property  in  the  said  improvement,  and  pray^ 
ing  tlmt  a  patent  may  be  granted  for  that  purpose.  These  ar« 
therefore  to  grant,  according  to  law,  to  the  said  Uri  Emmons, 
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heirs,  adminbtrators,  or  assigns,  for  die  term  of  fourteen  years 
from  the  twenty-fifth  day  of  April,  one  thousand  ei^  hundred  and 
twenty-nine,  the  full  and  exclusive  ri^t  and  liberty  of  raakh^, 
constructing,  usmg,  and  veodiag  to  othm  to  be  used,  the  said  im- 
proTement,  a  description  whereof  is  given,  m  the  words  of  the  said 
XJri  Emmons  himself,  in  schedule  hereto  annexed,  and  is  made  a 
part  of  these  presents. 

^^  In  testimony  iidiereof,  I  have  caused  these  letters  to  be  made 
patent,  and  the  seal  of  the  United  States  to  be  hereunto  affixed. 

**  Given  under  my  hand,  at  the  city  of  Washington,  this  twenty- 
fifth  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
<lred  and  twenty-nine,  and  of  the  independence  of  the  United 
States  of  America  the  fifty-third. 
[SEAL.]  (Signed,)  ANDREW  JACKSON. 

"  By  the  President. 

(Signed,)         M.  Van  Burew.'* 


^'  CUy  of  fFashingUmj  iowit:  — 

^^  I  do  hereby  certify  that  the  foregoing  letters  patent  were  deliv- 
ered to  me  on  the  twenty-fifth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-nine,  to  be  exanuM- 
ed ;  that  I  have  examined  the  same,  and  find  them  pcHiformable  to 
law ;  and  I  do  hereby  return  the  same  to  the  Secretary  of  State, 
within  fifteen  davs  from  the  date  aforesaid,  to  wit,  on  the  tweaity- 
fifth  day  of  April  in  the  year  aforesaid. 

(Signed,)  J.  MACPHERSON  BERRIEN, 

JiUomey- General  of  the  UniUd  5tolet." 

Schedule. 

^<  The  schedule  referred  to  in  these  letters  patent,  and  making 
part  of  the  same,  containing  a  description,  in  the  words  of  the  said 
Uri  Emmons  himself,  of  lus  improvement  in  the  mode  of  planing 
floor-plank,  and  grooving,  and  tonguing,  and  straightening  the  edges 
of  the  same,  planing  boards,  straightening  and  planing  square  tim- 
ber, &c.,  by  machinery,  at  one  operation,  called  the  cylindrical 
planing-machine. 

*'  The  machinery  for  the  improvement  consbts,  — 

"  1st.  Of  a  frame  of  wood  or  metal. 

^*  2d.  Of  the  gear  and  fixtures  combined  and  connected  together 
for  the  above-named  operation,  the  ^nciple  of  which  consists  in 
running  the  plank,  boards/  or  timber  over,  under,  or  at  the  sides  of  a 
cylinder  of  wood  or  metal,  on  which  knives  are  placed,  straight  or 
spiral,  with  their  edges  exacdy  corresponding  with  each  other,  hav- 
ing  from  two  to  twelve  knives  or  edges  ;  also  burrs  or  saws,  shni- 
lar  to  those  used  for  cutting  teeth  in  brass  wheels,  to  groove  and 
tongue  the  edge  of  the  boards  or  phnk  as  they  pass  through  be- 
tween roHers,  or  c»i  a  carriage,  by  the  surfece  of  the  cylinder. 
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The  shape,  form,  and  construction  of  the  above  principle  inty  be 
yarted  in  shape  and  positioo,  dimensions,  &c.,  stall  the  same  b 
substance,  —  the  same  principle  producing  the  same  effect.  I 
have,  by  eKperimental  operation,  found  that  the  following  mode  in 
form,  is  the  best :  — 

^Mst.  A  frame  composed  of  two  pieces  of  timber,  from  twelve 
to  eighteen  feet  long,  about  six  by  ten  inches  broad,  placed  abovt 
fifteen  inches  apart,  framed  tc^ther  with  four  girths,  one  at  each 
end,  and  at  equal  distances  from  the  centre,  and  flush  with  the 
under  side^  This  frame  is  supported  by  posts  of  a  proper  length, 
framed  into  the  und^  side  ot  the  above  pieces  oif  timber,  and 
braced  so  as  to  be  of  sufficient  strength  to  maintain  the  operative 
posts.  There  is  placed  a  roller  in  the  oemre,  of  metal  or  hard 
wood,  across  the  frame,  the  surface  of  the  roUer  being  even  with 
the  surface  of  the  frame  ;  directly  above,  and  parallel  with  this 
roller,  is  hung  the  cylinder,  with  two  or  four  spiral  edges  or  knives, 
six  to  ten  inches  diameter,  and  hung  on  a  cast*steei  arbor,  rest- 
ing in  movable  boxes  attached  to  the  sides  of  the  frame,  so  ra  to 
set  the  cylinder  up  and  down  from  the  roller,  to  give  the  thickness 
of  the  timber  to  be  planed.  On  each  side  of  the  cylinder  is  plac- 
ed a  pair  of  feeding-rollers,  of  hard  wood  or  metal,  the  under  one 
of  each  pair  being  level  with  the  centre  one.  The  upper  ones  are 
hung  in  boxes,  which  are  pressed  down  with  ^princs  or  weights,  so 
that  when  the  timber  comes  between  diem,  they  will  bug  aiid  carry 
it  through.  These  rollers  are  connected  and  turned  by  wheels,  at 
a  velocity  of  about  twelve  feet  surface  of  the  roller  per  minute. 
The  cylinder  with  two  edges  to  make  about  two  thousand  five  hun- 
dred revolutions  per  minute,  cutting  five  thousand  strokes  every 
twelve  feet ;  this  can  be  varied  according  to  the  number  of  edges, 
power,  and  velocity  of  the  differ^t  parts.  The  power  is  atlaofaed 
to  the  cylinder  by  a  bolt  running  on  a  pulley,  on  the  outward  end 
of  the  cylinder  shaft.  Each  way  from  the  feeding-rollers  is  plac- 
ed rollers  about  two  feet  apart  for  the  timber  to  rest  on  while  run- 
ning through.  On  one  side  of  the  frame  is  fastened  a  straight 
edge,  to  serve  as  a  guide,  lined  with  metal ;  on  the  other  side, 
rollers  are  placed  in  a  piece  of  timber,  which  is  pressed  up  to  the 
plank  or  board  to  keep  it  close  to  the  guide  or  straight  edge  by  a 
spring.  The  grooving  and  tonguing  is  done  by  burrs  or  circular 
cutters  similar  to  a  saw ;  these  burrs  are  hung  on  perpendicular 
spindles,  the  arbors  of  which  rest  in  boxes  attached  to  the  inward 


side  of  the  frame,  a  burr  on  one  side  to  cut  the  groove,  and  on  the 
other  is  placed  two  burrs,  just  as  far  apart  as  the  thickness  of  the 
above  one,  for  cutting  the  groove.  At  or  near  one  end  of  the 
frame  is  hung  a  shaft,  with  a  drum  or  roller,  from  which  belts  pass 
over  to  pulleys  on  each  spindle  of  the  burrs  or  circular  cutters, 
which  must  have  about  the  same  velocity  of  the  cylinder.  These 
burrs  ere  placed  on  one  side  of  the  cylinder,  opposite  to  eadi 
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Other,  so  aa  to  out  the  tongue  to  mstcb  tbe  poove ;  on  the  other 
side  of  the  cylinder  is  an  arbor  parallel  with  the  cylbdo*,  on 
which  is  placed  circular  cutters  for  planing  the  edges  of  the  boerd 
or  plank  as  they  pass  through.  The  cutter  on  the  side  next  to 
the  guide  is  stationary  cm  the  arbor ;  the  opposite  one  is  rooyable 
in  the  arbor,  but  fastened  with  screws  to  set  it  for  different 
widths.  A  bek  runs  from  a  pulley  on  the  end  of  the  arbor,  out- 
side the  frame,  to  the  said  dnun,  as  also  the  sanne  from  the  cylin- 
iety  each  having  about  the  same  motion.     The  feeding-roUers  are 

rit  in  motion  bv  a  bek  from  the  slow  part  of  the  driving  power, 
have  also  put  m  operation  a  carriage  for  feeding,  but  roUen  save 
the  time  of  running  the  carriage  back. 

^^  Now,  what  I,  the  said  Uri  Emmmis,  consider  and  claim  as 
my  improvement,  and  for  which  I  solicit  a  patent,  is  as  folfews, 
namely  :  — 

^^  1st.  The  {Hinciple  of  phmng  boards  and  plank  with  a  rotaiy 
moticm,  with  knives  or  edges  on  a  cylinder,  plac^  upon  the  same, 
straight  or  spiral,  as  before  described,  which  I  put  in  (Hierataon  at 
Sjrracuse,  in  the  couaty  of  Onondaga,  in  the  State  of  New  York, 
in  the  earty  part  of  the  year  1834. 

^'  2d.  The  burrs  (or  grooving  and  tonguing,  in  contradistiDctioQ 
from  the  mode  used  by  William  Woodworth,  he  using  the  duck- 
Ull  cutters. 

^^  3d.  The  feeding,  by  running  the  timber  throu^  on  a  carriage, 
or  between  feedmg-roUers,  guided  hy  a  straight  edge,  as  heme 
described. 

^^  In  testimony  that  the  aforegoing  is  a  true  specifioation  of  my 
said  improvement,  as  before  described,  I  have  hereunto  set  my 
hand  and  seal,  the  eighth  day  pf  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-nine. 

(Signed,)  URI  EMMONS. 

"  Witnesses,  —  Thos.  Thomas. 

Silas  Hathaway." 

On  the  16th  of  May,  1829,  die  said  Emmons  sold  his  entire 
interest  in  the  last-mentioned  patent  to  Daniel  H.  Toogood,  Daniel 
Halstead,  and  William  Tyack,  by  the  following  instrument :  — 

Deed  from  Emmons  to  Toogood^  Hakteady  and  Tyack. 

^^  Whereas  Uri  Emmons,  of  the  State  of  New  Yo^  machinist, 
has  received  letters  patent  of  the  United  States  of  America,  dated 
April  25th,  one  thousand  eight  hundred  and  twenty-nine,  [for]  the 
fiill  and  exclusive  right  and  liberty  of  making,  constructing,  usii^, 
and  vending  to  others  to  be  used,  a  new  and  usefiil  improvement  u 
the  mode  of  planing  floor-plank,  and  grooving  and  tonguing,  and 
straightenbg  tne  edges  of  the  same,  planing  boards,  straightaung 
and  planing  square  timber,  &c.,  by  machinery,  at  one  operation, 
called  the  cylindrical  planing-machine. 
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^^  Now,  know  all  neii  bj  those  presents,  that  I,  Uri  Kmmoiu^ 
of  the  city  of  New  York,  in  consideration  of  five  dollars,  to  me  in 
band  paid  by  Daniel  H.  Toogood,  Daniel  Halstead,  and  Wiiyaa 
T)rack,  all  of  said  city  of  New  York,  who  ful^  viewed  and  cott* 
sidered  the  said  impiovonent,  and  the  said  patent  and  specificationa 
therein  contained,  have  granted,  sbid,  and  conveyed,  and  by  these 
presents  do  grant,  sell,  and  convey,  to  the  said  Dttoiel  H.  Too^ 
good,  Dttiiel  Halstead,  and  William  Tyack,  their  henrs,  executors, 
administrators,  and  assigns,  the  full  and  excli»fve  right  and  liberty 
derived  from  the  said  patent,  of  making,  using,  and  vradin^  to 
others  to  be  made,  used,  and  sold,  the  said  improvement,  within 
and  throughout  the  United  States  of  America.  To  have  and  lo 
hold  and  enjoy  all  the  privil^es  and  benefits  wbkh  may  in  any 
way  arise  from  the  said  improvement  by  virtue  of  said  letters  par 
tent.  And  I  do  hereby  empower  the  said  Daniel  H.  Toogoody 
Daniel  Eblstead,  and  William  Tyack,  their  heirs,  executors,  admin- 
istrators, and  assigns,  to  commence  and  prosecute  to  final  judgment 
and  execution,  at  their  own  cost,  any  suit  or  suits  against  any  pea^ 
son  or  persons  who  shaU  make,  use,  Or  vend  die  said  improvement, 
contrary  to  the  intent  of  the  said  letters  patent  and  law  in  suck 
case  made  and  provided,  and  to  receive,  for  their  own  benefit,  the 
avails  thereof,  in  such  manner  as  I  might  do. 

^^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  sixteenth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenQr-nine. 

URI  EMMONS.  [SEAL.] 

^^  Witnesses, —  Thomas  Ap  Thomas. 

Alex.  Deddbe«'' 

"  City  and  County  of  Mw  Yorky  88. : 

<^  Be  it  remembered,  that  on  the  sixteenth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  be- 
fore  me,  personally  appeared  Uri  Emmons,  known  to  me  to  be  the 

Eerson  described  in,  and  who  executed,  the  within  deed,  and  ac- 
nowledged  that  he  executed  the  same  (or  the  purposes  therein 
mentioned  ;  and  there  being  no  material  alterations,  erasures,  or 
interlineations,  I  allow  the  same  to  be  recorded. 

THOMAS  THOMAS,  Qmmi8Hon€r,  ^.» 

On  the  28th  of  November,  1829,  the  following  mutual  deed  of 
assignment  was  executed  between  Woodworth  and  Strong,  on  the 
one  part,  and  Toogood,  Haktead,  Tjrack,  and  Emnaons,  on  the 
other  part,  by  which  Woodworth  and  Strong  convey  to  Toogood^ 
Halstead,  and  Tyack  all  their  interest  in  the  patent  of  December 
27tb,  1828,  m  the  following  places,  nameljr:  —  In  the  city  and  coun^ 
of  Albany,  m  the  State  (A  New  York  ;  in  the  State  of  Maryland, 
except  the  western  part  which  lies  west  of  the  Blue  Ridge  ;  hi 
Tennessee,    Alabama,   South  Carolina,   Georgia,   the  Floridasy 
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Lonisiaaa,  Misdoori,  and  the  terrkorjr  west  of  the  Bfississtppi  ;  aad 
Toocood,  Habtead,  T^ack,  and  Emmons  conveyed  to  Strow 
and  Woodwortb  all  their  interest  in  Emmons's  patent  of  25th  April, 
1829)  for  the  rest  and  residue  of  the  United  States  ;  by  which 
mutual  deed  of  assignment  the  parties  agreed,  that  any  improFe- 
mait  in  the  madrineiy,  or  alteration,  or  renewal  of  either  patent, 
'snch'  improvement,  alteration,  or  renewal  should  accrue  to  the  ben- 
efit of  the  respective  parties  in  bterest,  and  might  be  applied  and 
tsed  within  their  respective  districts. 

Mutual  Deed  between   Woodieorth,  Strongs  Toogood^  Ualiteady 

Tyacky  and  JSmmoM. 

*'  Ejaow  all  men  by  these  presents,  that  William  Woodwortb, 
now  of  the  city  of  New  Yoric,  the  patentee  of  an  improved  method 
of  planing,  tonguing,  grooving,  &c.,  &c.,  plank,  boards,  &c.,  by 
letters  patent  from  the  United  States,  dated  December  39th,  1838, 
and  James  Strong,  of  the  city  of  Hudson,  in  the  State  of  New 
York,  the  assignee  of  one  equal  half  of  the  rights  and  bterests 
secured  by  the  aforesaid  letters  patent,  of  the  one  part,  and  Uri 
Enunons,  of  the  city  of  New  York,  the  pat^itee  of  an  improve- 
ment in  the  mode  of  planing  floor-plank,  and  grooving,  tonguing, 
and  straightening  the  edges  of  the  same,  &c.,  by  letters  patent 
fnnn  the  United  States,  dated  April  25th,  1829,  and  Daniel  H. 
Toogood,  Daniel  Halstead,  and  William  Tyack,  of  the  citj'  of 
New  York,  the  assignees,  by  deed  dated  the  16th  day  of  May, 
1829,  of  aJl  the  rights  and  interest  secured  by  the  last  aforesaid 

! latent  to  said  Emmons,  of  the  other  part,  in  consideration  of  the 
olio  wing  covenants  and  agreements,  do  hereby  covenant  and  agree 
as  follows :  — 

^^  First*  The  said  Woodwortb  and  Strong,  and  their  assigns, 
have,  and  hereby  do  assign  to  the  said  Toogood,  Halstead,  and 
Tyack,  and  their  assigns,  all  their  right  and  interest  in  the  aforesaid 
patent  to  WiUiam  Woodwortb,  to  be  sold  and  used,  and  the  plank 
or  other  materials  prepared  thereby  to  be  vended  and  used,  in  the 
following  places,  namely  :  —  In  the  city  and  county  of  Albany,  in 
the  State  of  New  York ;  in  the  State  of  Maryland,  except  the 
western  part  thereof  which  lies  west  of  the  Blue  Ridge  ;  in  Ten- 
nessee, Mississippi,  Alabama,  South  Carolina^  Georgia,  the  Flor^ 
idas,  Louisiana,  and  the  territory  west  of  the  River  Mississippi, 
and  not  in  any  other  State  or  place  within  the  limits  of  the  United 
States  or  the  Territories  thereof.  To  have  and  to  hold  the  rights 
and  privileges  hereby  granted  to  them  and  their  assigns  for  and 
daring  the  term  of  fourteen  years  from  the  date  of  Sie  patent ; 
and  they  are  also  authorized  to  prosecute,  at  their  own  costs  and 
charges,  any  violation  of  the  said  patent,  in  the  same  manner  as 
the  patentee,  Woodwortb,  might  lawfully  do. 

"  Secondly.  The  said  Emmonsj  Toogood,  Halstead,  and  Tyack, 
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in  consideratioD  aforesaid)  have,  and  hereby  do  covenant  and  i^ee 
to  assign,  and  do  assign,  for  themselves  and  assigns,  to  the  said 
Woodworth  and  Strong  and  their  assigns,  all  their  right  and  interest 
in  the  aforesaid  patent  granted  to  the  said  Uri  Emmcms,  to  be  sold 
and  used,  and  the  plank  or  other  material  prepared  diereby  to  be 
vended  and  used,  in  all  and  singular  the  rest  tod  residue  of  the  United 
States,  and  the  Territories  thereof,  that  is  to  say,  in  all  places  other 
than  in  those  especially  assigned  to  the  said  Toogood,  Halstead^ 
and  Tyack,  as  aforesaid.  To  have  and  to  hold  the  said  rights  and 
privileges  hereby  granted  to  them  and  their  assigns  for  and  during 
the  term  of  fourteen  years  from  the  date  of  the  said  letters  patent 
to  the  said  Uri  Emmons  ;  and  they  are  also  authorized  to  prose* 
cute,  at  their  oWn  costs  and  charges,  any  violation  of  the  said 

Eatent,  in  the  same  manner  as  the  patentee,  Uri  Emmons,  might 
iwfuUy  do.  • 

^^  Thirdly.  And  the  two  parties  further  agree,  that  any  improve* 
ment  in  die  machinery,  or  alteration,  or  renewal  of  either  patent, 
such  alteration,  improvement,  or  renewal  shall  accrue  to  the  bene* 
fit  of  the  respective  parties  in  interest,  and  may  be  applied  and 
used  within  their  respective  districts  as  hereinbefore  designated. 

'^  Witness  our  hands  and  seals,  at  the  city  of  New  York,  the 
28th  of  November,  1829. 

WILLIAM  WOODWORTH.  [seal. 
JAMES  STRONG.  [seal. 

WILLIAM  TYACK.  [seal. 

D.  H.  TOOGOOD.  [seal. 

DANIEL  HALSTEAD.  [seal. 

URI  EMMONS.  [SEAL. 

^^  Sealed  and  delivered,  in  presence  of 
Thomas  Ap  Thomas, 
Witness  to  the  signing  of  Toogood,  Tyack,  Hal- 
stead,  and  Enmions.'^ 

Under  this  mutual  assignment,  the  respective  pardes  and  their 
assignees  would  possess  the  following  rights,  namely  :  if  they  claim* 
ed  under  Woodworth's  patent,  to  use  the  same  for  fourteen  years 
from  the  29th  of  December,  1828,  that  is  to  say,  undl  the  29th  of 
December,  1842  ;  and  if  diey  claimed  under  Emmons's  pat^it^ 
to  use  the  same  for  fourteen  vears  from  the  25th  of  April,  1829) 
that  is  to  say,  undl  the  25th  ot  April,  1843. 

On  one  or  the  ether  of  these  days,  therefore,  if  things  had  re* 
mained  in  the  same  condidon,  all  rights  either  b  the  patentees  or 
their  assignees  would  have  ceased,  as  far  as  respected  an  exclusive 
use  of  the  thing  patented. 

In  1836,  Congress  passed  an  act  from  which  the  following  is  an 
extract,  and  the  construcdon  of  which  was  the  chief  controversy. 
(Act  approved  4th  July,  1836,  ch.  357,  6  Lit.  &  Brown's  ed.  117, 

VOL.  IV.  83 
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§  J8.)    "  And  be  it  further  enacted,  that  whenever  any  patentee  of 
an  mvention  or  discovery  shall  desire  an  extension  of  his  patent  be- 
yond the  term  of  its  limitation,  he  may  make  application  therefor,  in 
writing,  to  the  Commissioner  of  the  ratent-office,  setting  forth  the 
grounds  thereof ;  and  the  Commissioner  shall,  on  the  applicant's 
paying  the  sum  of  forty  dollars  to  the  credit  of  the  treasury,  as  in 
the  case  of  an  original  application  for  a  patent,  cause  to  be  pub- 
lished in  one  or  more  of  the  principal  newspapers  in  the  city  of 
Washington,  and  in  such  other  paper  or  papers  as  he  may  deem 
proper,  published  m  the  section  of  counfry  most  interested  ad- 
versely to  the  extension  of  the  patent,  a  notice  of  such  application, 
and  oi  the  time  and  place  when  and  where  the  same  will  be  consider- 
ed, that  any  person  may  appear  and  show  cause  why  the  extension 
diould  not  be  granted.     And  the  Secretary  of  State,  the  Conunis- 
sioner  of  the  Patent-office,  and  the  Solicitor  of  the  Treasury  shall 
constitute  a  board  to  hear  and  decide  upon  the  evidence  produced 
before  them,  both  for  and  against  the  extension,  and  shall  sit  for 
that  purpose  at  the  time  and   place  designated  in  the  published 
notice  thereof.     The  patentee  shall  furnish  to  the  said  board  a 
statement  in  writing,  under  oath,  of  the  ascertained  value  of  the 
invention,  and  of  his  receipts  and  expenditures,  sufficiently  in  detail 
to  exhibit  a  true  and  faithful  account  of  loss  and  profit  in  any  roan« 
ner  accruing  to  him  from  and  by  reason  of  said  invention.     And  if, 
upon  a  hearing  of  the  matter,  it  shall  appear  to  the  full  and  entire 
satisfaction  of  said  board,  havmg  due  regard  to  the  public  interest 
therein,  that  it  is  just  and  proper  that  the  term  of  the  patent  should 
be  extended,  by  reason  of  the  patentee,  without  ne^ect  or  fault 
upon  his  part,  having  failed  to  obtain,  from  the  use  and  sale  of  bis 
invention,  a  reasonable  remuneratbn  for  the  time,  ingenuity,  and 
expense  bestowed  upon  the  same,  and  the  introduction  thereof  into 
use,  it  shall  be  the  duty  of  the  Commissioner  to  renew  and  extend 
the  patent,  by  making  a  certificate  thereon  of  such  extension,  for 
die  term  of  seven  years  from  and  after  the  expiration  of  the  term  ; 
which  certificate,  with  a  certificate  of  said  Doard  of  their  judg- 
ment and  opinion  as  aforesaid,  shall  be  entered  on  record  in  the 
patent-office  ;  and  thereupon  the  said  patent  shall  have  the  same 
effect  in  law  as  though  it  had  been  origmally  granted  for  the  term 
of  twenty-one  years.     And  the  benefit  of  such  renewal  shall  extend 
to  assignees  and  grantees  of  the  right  to  use  the  thing  patented,  to 
the  extent  of  their  respective  interest  therein.     Provided,  however, 
diat  no  extension  of  a  patent  shall  be  granted  after  the  expiration 
of  the  term  for  which  it  was  originally  issued." 

On  the  3d  of  February,  1839,  William  Woodworth,  the  patentee, 
died  ;  and  on  the  14th  of  February,  1839,  William  W.  Woodworth 
took  out  letters  of  administration  upon  his  estate,  in  the  county  of 
New  York. 

In  1842,  William  W.  Woodworth,  the  adfainistrator,  applied  for 
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an  extension  of  the  patent  und^r  the  above-recited  act  of  1836,  and 
on  the  16th  of  November,  1842,  the  board  issued  the  following  cer- 
tificate. 

"  In  the  matter  of  the  application  of  William  W.  Woodworthj 
administrator  on  the  estate  of  William  Woodworth,  deceased,  in 
writing  to  the  Commissioner  of  Patents  for  the  extension  of  the 
patent  for  a  new  and  useful  improvement  in  the  method  of  planing, 
tonguing,  and  grooving,  and  cutting  into  mouldings,  or  either,  plankf 
boards,  or  any  other  material,  and  for  reducing  the  same  to  an 
equal  width  and  thickness  ;  and  also  for  facing  and  dressing  brick, 
and  cutting  mouldings  on,  or  facing,  metallic,  mineral,  or  other  sub- 
stances, gi-anted  to  the  said  William  Woodworth,  deceased,  on  the 
27th  day  of  December,  1828,  for  fourteen  years  from  said  27tb 
day  of  December. 

"  The  applicant  having  paid  into  the  treasury  the  sum  of  forty 
dollars,  and  having  furnished  to  the  undersigned  a  statement  in 
writing,  under  oatli,  of  the  ascertained  value  of  the  invention,  and 
of  the  receipt  and  expenditures  thereon,  sufficient! v  in  detail  to 
exhibit  a  true  and  faithtul  account  of  loss  and  profits  in  any  manner 
accruing  to  said  patentee  from  or  by  reason  of  said  invention  ;  and 
notice  of  application  having  been  given  by  the  Commissioner  of 
Patents,  according  to  law,  said  board  met  at  the  time  and  place  ap- 
pointed, namely,  at  the  patent-office,  on  the  1st  September,  1842, 
and  their  meetings  having  been  continued  by  regular  adjournments 
until  this  16th  day  of  November,  1842,  they,  on  that  day,  heard 
the  evidence  produced  before  them,  both  for  and  against  the  exten- 
sion of  said  patent,  and  do  now  certify,  that,  upon  hearing  of  the 
matter,  it  appears  to  their  full  and  entire  satisfacdon,  having  due 
regard  to  the  public  interest  therein,  that  it  is  just  and  proper  that 
the  term  of  said  patent  should  be  extended,  by  reason  of  the 
patentee,  without  neglect  on  his  part,  having  failed  to  obtain  from 
the  use  and  sale  of  his  invention  a  reasonable  remuneration  for  the 
time,  ingenuity,  and  expense  bestowed  upon  the  same,  and  the  in- 
troduction thereof  into  use. 

"  Washington  city,  Patent-office,  November  16th,  1842. 

DANIEL  WEBSTER, 

Secretary  of  State. 
CHAS.  B.  PENROSE, 

Solicitor  of  the  Treasury ^ 
HENRY  L.  ELLSWORTH, 

Commissioner  of  Patents. '^^ 

And  on  the  same  day  the  Commissioner  of  Patoits  bsued  the  fol- 
lowmg  certificate. 

"  Whereas,  upon  the  petition  of  William  W.  Woodworth,  ad- 
ministrator of  die  estate  of  William  Woodworth,  deceased,  for  aa 
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extension  of  tfae  widnn  patent,  gnmted  to  WiUiam  Woodwortb, 
deceased,  on  the  27tb  day  of  December,  1828.  The  Board  of 
Commissioners,  under  the  eighleenth  section  of  the  act  of  Congress 
approved  the  4th  day  of  July,  1836,  entitled  an  act  to  promote  the 
progress  of  useful  arts,  to  rq>eal  all  acts  and  parts  of  acts  hereto- 
fore made  for  that  purpose,  did,  on  the  16th  day  of  November, 
1842,  certify  that  the  said  patent  ought  to  be  extended. 

**Now,  therefore,  I,  Henry  L.  Ellsworth,  commissioner  of 
patents,  by  virtue  of  the  power  vested  in  me  by  said  eighteenth 
section,  do  renew  and  extend  said  patent,  and  certify  that  we  same 
is  hereby  extended  for  the  term  of  seven  years  from  and  after  the 
expiration  of  the  first  term,  namely,  the  27th  day  of  December, 
1842,  which  certificate  of  said  Board  of  Commissioners,  together 
with  this  certificate  of  the  Commissioner  of  Patents,  having  been 
Ally  entered  of  record  b  the  patent-office,  the  said  patent  now  has 
the  same  eflfect  b  Law  as  though  the  term  had  been  onginalfy  granted 
for  the  term  of  twenty-one  years. 

^^  In  testimony  whereof,  I  have  caused  the  seal  of  the 
[sBAL.]       patent-office  to  be  hereunto  affixed,  this  16th  day  of 
November,  1842. 

HENRY  L.  ELLSWORTH, 

Commiirianer  of  PaUntt.'*^ 

On  the  2d  of  Januarv,  1843,  William  W.  Woodworth,  the  ad- 
ministrator, filed  the  foUowbg  disclaimer. 

^^  To  all  men  to  whom  these  presents  shall  come,  I,  Winiam 
W.  Woodworth,  of  Hyde  Park,  in  the  county  of  Duchess  and 
State  of  New  York,  Esq.,  as  I  am  administrator  of  the  goods  and 
estate  which  were  of  William  Woodworth,  deceased,  herebafter 
named,  send  greetbg : 

'^  Whereas  letters  patent,  bearing  date  on  the  twenty-seventh 
day  of  December,  b  tne  year  of  our  Lord  eighteen  hundred  and 
twenty-eight,  were  granted  by  the  United  States  to  William  Wood- 
worth,  now  deceased,  for  an  improvement  in  the  method  of  planing, 
tonguing,  grooving,  and  cutting  into  mouldbgs,  or  either,  boards, 
.pladc,  or  any  other  material,  and  for  reducing  the  same  to  an  equal 
width  and  thickness  ;  and  also  for  facbg  and  dressbg  brick,  and 
cutting  mouldings  on,  or  facbg,  metallic,  mineral,  or  other  substances. 
And  whereas,  before  the  term  of  fourteen  years,  for  which  the  said 
letters  patent  were  granted,  had  fully  expired,  such  proceedings 
were  had  that,  pursuant  to  the  act  of  Congress  b  such  case  made 
and  provided,  the  said  letters  patent  were  renewed  or  extended  for 
the  term  «of  seven  years  firom  and  after  the  expiration  of  the  said 
term  of  fourteen  years,  and  to  the  certificate  grantbg  the  said  ex- 
tension and  renewal  unto  me  b  my  said  capacity,  bearing  date  on 
tfae  sixteenth  day  of  November  now  lastpast^  and  which  is  duly  re- 
corded according  to  act  of  Congress  m  that  behalf,  reference  is 
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hereby  made,  as  sbowiog  my  tide  and  interest  in  and  to  tlia  said 
letters  patent. 

^^  And  whereas  the  said  William  Wood  worth,  through  madirep- 
tence,  accident,  or  mistake  in  his  application  for  letters  pateol, 
made  his  specification  (^  claim  too  broad,  in  this,  namely,  that  he, 
the  said  William  Woodworth,  claimed  as  his  improved  method  tbe 
application  of  circular  saws  for  reducing  floor**piank  and  other  ma- 
terial to  width,  of  \^ich  he  was  not  the  original  and  first  inrenter. 
And  whereas  some  material  and  substantial  part  of  tbe  said  pa- 
tented thing  was  jusdy  and  truly  the  invention  and  improvement  of 
the  said  William  Woodworth. 

^^  Now  therefore  know  ye,  that  I,  tbe  said  William  Woodworth, 
in  my  capacity  aforesaid,  and  as  the  person  to  whom  the  said  cer- 
tificate was  granted  as  aforesaid,  have  disclaimed,  and  do  by  these 
presents,  for  myself,  and  for  all  claiming  under  me,  disclaim,  all  and 
any  exclusive  right,  title,  property,  or  int^*est  of,  in,  or  to  tbe  ap- 
plication of  circular  saws  for  reducing  floor-plank  or  other  mate- 
rials to  a  width,  by  reason  of  the  aforesaid  letters  patent,  and  the 
aforesaid  renewal  or  extension  thereof. 

^'  In  testimony  whereof,  I  have  hereto,  in  tm  capacity  afcnresaid, 
set  my  hand  and  seal,  on  this  second  day  of  January,  in  the  year 
eighteen  hundred  and  forty-three. 

WILLIAM  W.  WOODWORTH,       .^^^  . 
Administrator  of  W.  Woodworth^  deceased.    ^         '-■ 

**  Executed  in  presence  of 

Cha8.  W.  Embsk. 
B.  R.  Curtis." 


In  March,  1843,  Woodworth,  the  administrator,  made  an  as- 
signment of  his  patent  rights  in  some  of  the  States  to  James  G. 
Wilson,  the  plaintiff.  At  what  time  the  assignment  was  made  for 
New  York,  tne  record  in  that  case  did  not  state,  but  it  was  one  of 
the  admitted  facts  that  he  was  the  grantee.  The  assignment  first 
referred  to  was  recorded  in  the  patent-office  in  Liber  4,  pp.  291, 
292,  on  the  20th  of  March,  1843. 

(>i  the  9th  of  August,  1843,  the  administrator  assigned  his  right 
to  Wilson,  in  and  for  the  State  of  Maryland. 

On  the  26th  of  February,  1845,  Congress  passed  the  following 
act. 

^^  An  Act  to  extend  a  Patent  heretofore  granted  to  William  Wood- 

WCMTth. 

^^  Be  it  enacted  Inr  the  Senate  and  House  c£  Representatives  of 
die  United  Stales  of  America  in  Coi^rese  aseeraoled.  That  the 
patent  granted  to  William  Woodworth  on  the  tw^mty-seventh  day 
of  December,  m  the  year  one  thou^uad  eight  hundred  and  twenty- 
eight,  for  his  improvement  on  the  mediod  of  planing,  tongukig, 
grooving,  and  cuttmg  into  mouldings,  or  either,  plank,  boards,  or 
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any  other  raiterial,  and  for  reducing  the  same  to  an  equal  width  and 
thickaess  ;  and  also  for  facing  and  dressing  brick^  and  cutong 
raofddings  on  and  facing  severd  other  substances,  a  descriptioii  of 
which  is  given  in  a  schedule  annexed  to  the  letters  patent  granted 
ae  aforesaid,  be,  and  the  same  is,  hereby  extended  for  the  term  of 
seven  years  from  and  after  the  27tb  day  of  December  in  the  yeur 
one  thousand  eight  hundred  and  fortyniine  ;  and  the  CommissicMier 
of  Patents  is  h^rebv  directed  to  make  a  certificate  of  such  exten- 
sion in  the  name  of  the  admintstrat<Nr  of  the  said  William  Wood* 
worth,  and  to  append  an  authenticated  copy  thereof  to  the  original 
letters  patent,  wbenerer  the  same  shall  be  requested  by  the  said  ad« 
ninistrator  or  his  assigns. 
<«  Approved  Febn»ry  26, 1845. 

**  A  true  copy  from  the  roD  of  this  office. 

R.  K.  CRALLE,  Chief  CUrk. 
"  Department  of  State^  March  3,  1846." 

And  on  the  3d  of  March,  1845,  the  following  certificate  was 
issued. 

^^  In  conformity,  tb^efore,  with  the  directions  in  the  said  act 
eoBtained,  I,  Henry  L.  Ellsworth,  Conmiissioner  of  Patents,  do 
hereby  certify,  that  the  patent  therein  described  is,  by  the  said  act^ 
extended  to  William  W.  Woodworth,  administrator  of  said  Wil- 
liam Woodworth,  for  the  term  of  seven  years  from  and  after  tbe 
twenty-seventh  day  of  December  in  the  year  one  thousand  eight 
hundred  and  fcMrhr-nine  ;  and  this  certificate  of  such  extension  is 
made  on  the  origmal  letters  patent,  on  the  application  of  William 
W.  Woodworth,  the  administrator  of  the  said  William  Wood- 
worth. 

^^  In  testimony  whereof,  I  have  caused  the  seal  of  tbe  patent- 
|.  1  office  to  be  hereunto  affixed,  this  3d  day  of  March,  1845. 
I-^-  '•J  HENRY  L.  ELLSWORTH, 

Commissiontr  of  PcUetUs.^^ 

On  the  8th  of  Jidy,  1845,  a  new  patent  was  issued,  with  an 
amended  specification,  as  follows. 

^^  The  United  States  of  America  to  all  to  whom  these  letters  patent 

shall  come  : 

"  Whereas,  William  W.  Woodworth,  administrator  of  William 
Woodworth,  deceased,  of  Hyde  Park,  N.  Y.,  has  alleged  that  said 
William  Woodworth  invented  a  new  and  useful  improvement  in 
machines  for  planbg,  tongiang,  and  grooving,  and  dressing  boards, 
Alc.,  f(»*  winch  letters  patent  were  granted,  dated  the  37th  day  or 
December,  1838,  which  letters  patent  have  been  extended  (as  wiD 
appear  by  the  certificates  appended  thereto,  copies  of  which  are 
hereunto  attached)  for  fourteen  years  firom  the  expiration  of  said 
letters  patent ;  and  which  letters  patent  are  hereby  cancelled  on 
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account  of  a  defective  specification,  which  he  states  has  not  been 
known  or  nsed  before  said  William  Woodworth's  appUcaticm  ;  has 
made  oath  that  be  is,  and  that  teid  William  Woodwoith  was,  a  cid- 
zen  of  the  United  States ;  that  he  does  rerilj  beUare  that  said 
WiUiara  Woodworth  was  the  original  and  first  imreaCer  or  disco¥^ 
erer  of  the  said  improvement,  and  that  the  same  hath  not,  to  tht 
best  of  his  knowledge  and  belief,  been  previously  known  or  used ; 
has  paid  into  the  treasivy  of  the  United  States  the  sum  of  fiAeea 
dollars,  and  presented  a  petition  to  the  ConomissioDer  of  Patente) 
signifying  a  desire  of  obtaining  an  exckvive  property  in  the  Bciil 
improvement,  and  praying  that  a  patent  may  be  granted  for  that 
purpose. 

^^  These  are  therefore  to  grant,  according  to  kw,  to  the  said 
William  W.  Woodworth,  in  trust  for  the  heirs  at  law  of  said  W. 
Woodwordi,  their  heirs,  administrators,  or  assigns,  for  the  term  of 
twenty-eight  years  from  the  twenty-seventh  day  of  December,  one 
thousand  eight  hundred  and  twenty-eieht,  the  full  and  exclusive 
right  and  liberty  of  making,  constructmg,  using,  and  vending  to 
odiers  to  be  used,  the  said  improvement,  a  description  where- 
of is  ghren  in  the  words  of  the  said  WiUiam  W.  Woodworth, 
fa  the  schedule  hereunto  annexed,  and  is  made  part  o(  tbeaa 
presents. 

^*  In  testimony  whereof,  I  have  caused  these  letters  to  be  made 
Tr  1  patent,  and  the  seal  of  the  patent-office  has  been  here* 
^^'  '-J     unto  affixed. 

<<  Given  under  my  hand,  at  the  city  of  Washington,  this  eighth 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  and  of  the  independence  of  the  United  States  of 
America  the  seventieth. 

JAMES  BUCHANAN, 

Sterettmf  of  Ato/e.'' 

^^  Countersigned,  and  sealed  with  the  seal  of  the  patent-office. 

HENRY  H.  SYLVESTER, 

Jieting  Corner  of  PatenU.^ 

^^  The  schedule  referred  to  m  these  letters  patent,  and  making 
part  of  the  same  :  — 

'^  To  all  whom  it  may  concern :  —  Be  it  known,  that  the  follow- 
ing  is  a  full,  clear,  and  exact  description  of  the  method  of  planing, 
tonguing,  and  grooving  plank  or  boanls,  bvented  by  William  Wood- 
worth,  deceased,  and  for  which  letters  patent  of  the  United  States 
were  granted  to  him  on  the  27th  day  of  December,  m  the  jrear  one 
thousand  eight  hundred  and  twenty-ei^t ;  the  said  letters  patent 
having  been  surrendered  for  the  purpose  of  describing  the  same  in- 
vention, and  pointing  out  in  what  it  consists,  in  more  clear,  full,  wad 
exact  terms  than  was  done  in  the  original  speeification. 
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'^  •Amended   Specification. 

^^  The  plank  or  boards  which  are  to  be  planed,  tongued,  or 
grooved  are  first  to  be  reduced  to  a  width  by  means  of  circular 
Mws,  by  reduoing-wheels,  or  by  any  other  means.  When  circular 
saws  are  used  for  this  purpose,  two  such  saws  should  be  placed 
upon  die  same  shaft,  on  which  they  are  to  be  capable  of  adjust- 
ment, so  that  they  may  be  made  to  stand  at  any  required  distaoGe 
apart ;  under  these  the  board  or  plai^  is  to  be  forced  forward,  and 
brought  to  the  width  required  ;  this  apparatus  and  process  do  not 
require  to  be  further  expkoned,  they  being  well  understood  by 
mechanicians. 

^^  When  what  has  been  above  denominated  redueing-wbeels  are 
used,  these  are  to  consist  of  revolving  cutter-wheels,  which  resem- 
ble in  their  construction  and  action  the  planing  and  reducing 
wheel  to  be  presently  described  ;  these  are  to  be  made  adjustable 
like  the  circular  saws,  but  the  latter  are  preferred  for  this  purpose* 
The  plank  may  be  reduced  to  a  width  on  a  separate  machine. 

^^  When  the  plank  or  boards  have  been  thus  prepared  (on  a  sep- 
arate machine),  they  may  be  placed  on  or  against  a  suitable  car- 
riage, resting  on  a  frame  or  platform,  so  as  to  be  acted  upon  by  a 
rotary  cutting  or  planing  and  reducing  wheel ;  which  wteel  may 
be  made  to  revolve  eitbor  horisontally  or  vertically,  as  may  be 
preferred.  The  carriage  which  sustains  the  pknk  or  board  to  be 
opiated  upon  may  be  moved  forwards  by  means  of  a  rack  and 
pmion,  by  an  endless  chain  or  band,  by  geared  finction-rollers,  or 
by  any  of  the  devices  well  known  to  machmists  for  advancing  a 
carriage  or  materials  to  be  acted  upon  in  machines  for  various  pur- 
poses. The  plank  or  board  is  to  be  moved  on  towards  the  cut- 
ting edges  of  the  cutters  or  knives,  on  the  planing-cylinder,  so  thai 
its  knives  or  cutters,  as  they  revolve,  may  meet  and  cut  the  plank 
or  board  in  a  direction  contrary  to  that  in  wUch  it  is  made  to  ad- 
vance ;  the  edges  of  the  cutters  are,  in  this  method,  prevented 
from  coming  first  into  contact  with  its  surface,  and  are  made  to  cut 
upwards  from  the  reduced  part  of  the  plank  towards  said  surface, 
by  which  means  their  edges  are  protected  from  injury  by  grkty 
matter,  and  the  board  or  plank  is  more  evenly  and  better  planed 
than  when  moved  in  the  reversed  direction. 

^^  After  the  board  or  plank  passes  the  planing-cy Under,  and  as 
soon,  or  fast,  as  the  planing-cylinder  has  done  its  work  on  any  part 
of  the  board  or  plank,  the  edges  are  brought  into  contact  wiUi  two 
revolving  cutter-wheels,  one  of  which  wheels  is  adapted  to  the 
cutting  of  the  groove,  and  the  other  to  the  cutting  of  the  two  re- 
bates that  form  the  tongue.  Wb«i  the  axis  of  the  planing  and 
reducing  wheel  stands  vertically,  the  grooving  and  tonguing  wheels 
are  placed  one  above  the  other,  with  the  plank  edgewise  between 
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them;  idien  the  axis  of  the  planing- wheel  stands  horisontaUf^ 
these  wheels  are  on  the  same  horizontal  plane  with  each  other, 
atandiog  on  p^peBdicidar  spindles. 

^^  Tbo  grooving* wheel  consists  of  a  ciretihr  plate  fixed  on  an 
axis,  and  having  one,  two,  three,  four,  or  more  cottars,  which  am 
to  be  screwed,  bohed,  or  otherwise  attached  to  it,  the  edges  of 
which  cotters  project  beyond  the  periphery  of  the  plate  to  soch 
distance  as  is  re(|uired  for  the  dejitA  of  the  groove ;  tneir  thickness 
may  be  such  as  is  necessary  for  its  width  ;  they  are,  of  course,  so 
situated  as  to  cut  the  groove  in  the  middle  of  the  edge  of  the 
board,  or  as  nearly  so  as  may  be  required.  The  toi^uing^wheel 
b  similar  in  form  to  the  grooving-whe^l,  but  it  has  cutters  on  each 
of  its  sides,  or  otherwise,  so  formed  and  arranged  as  to  cut  the 
two  rebates  whieh  are  necessary  to  the  formatioQ  of  the  tongue. 

^*  The  grooving  aod  tonguing  cutters,  at  the  same  time  and  br 
the  same  operation,  reduce  the  board  or  plank  to  an  exact  widm 
throughout.  When  the  axis  of  the  planing-wbeel  is  pkced  verti* 
cally,  the  knives  or  cutters  mav  be  made  to  plane  two  planks  at 
die  same  line ;  the  {danks  being  in  this  case  moved  in  contrary 
directions,  and  so  as  to  meet  the  edges  of  the  revolving  knives  or 
cutters.  When  the  machine  is  thus  constructed,  a  second  pair  of 
grooving  and  toagning  wheds  may  be  made  to  operate  in  t\m 
same  wa^  with  those  above  described.     A  machine  to  operate 

3 on  a  smgle  plank  or  board,  and  having  the  axis  of  the  planing* 
led  placed  hortaontally,  will  however  be  nK>re  simple  and  less 
expensive  than  that  inteaded  to  operate  on  two  planks  simuhane* 
ously. 

^^  In  the  accompanying  drawing,  fig.  1  is  a  perspective  repre* 
seotation  of  the  pnocipal  operating  parts  of  the  machine  when  ar- 
ranged and  comoined  for  planing,  tonguine,  uid  grooving;  and 
wh«i  so  arranged  as  to  be  capable  of  planmg  two  planks  at  the 
same  time,  the  axis  of  the  planing-wheel  being  placed  vertically. 
A  A  is  a  stout  substantial  frame  of  the  machine,  which  may  be  of 
wood  or  of  iron,  and  may  be  varied  m  length,  size,  and  strength, 
aeeording  to  the  work  to  be  done.  B  B  are  the  heads  of  the 
phodng-cylinder,  and  C  C,  the  knives  or  cotters,  which  extend  from 
one  to  the  o<her  of  said  heads,  to  the  periph«ies  of  \^duch  dier 
may  be  attached  by  means  of  screws.  The  knives  C  C,  Wits 
the  faces  formii^  a  phmii^  an^?  may  be  placed  m  a  line  widi  the 
axis,  J,  of  the  cvlinder,  or  mey  may  stand  oMiquely  thereto,  as 
may  be  preferred  ;.  but  in  the  latter  case  the  edge  should  form  the 
segment  or  portion  of  a  helix ;  6  represents  a  pulley  near  to  the 
upper  end  of  die  axis  J  ;  and  I,  a  pulley  or  drum,  which  mav  be 
made  to  revolve  by  horse,  steam,  or  other  motive  power,  and  from 
iriiioh  a  belt  may  extend  around  the  pulley  6,  to  drive  the  planing* 
cylinder  and  other  parts  of  the  machinery  ;  O  b  the  carriage, 
which  b  represented  as  being  driven  forward  by  means  of  a  rack 
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and  pinkm,  H  ;  against  this  carriage,  the  pkmk  K,  wUcb  b  to  be 
planed,  tongued,  and  grooved,  is  placed,  and  is  made  to  advance 
with  it.  It  will  be  manifest,  however,  tbit  the  pknk  may  be  mov- 
ed forward  by  other  means,  as,  for  example,  by  an  endless  chain 
or  band,  passing  around  drums  or  cfaain-wfaeek,  or  by  means  of  ^ 
geared  friction-wheels  borne  up  against  it.  To  cause  the  carriage 
and  plank  to  move  forward  reacUly,  there  may  be  iiiction-roll^^ 
///)  placed  horizontally,  and  extending  under  them ;  the  rollers, 
///,  which  stand  vertically,  are  to  be  made  to  press  against  the 
pknk  and  keep  it  close  to  the  carriage,  and  thus  prevent  the  action 
of  the  cutters  from  drawing  the  plank  up  from  its  bed  in  cutting 
from  the  planed  surface  upwards  ;  they  may  be  borne  against  it  by 
means  of  weights  or  springs,  in  a  manner  weU  known  to  machiii- 
ists.  In  a  single  horizontal  maoUne,  the  horisontal  fnction-rollera 
may  be  geared,  and  the  pressure-rollers  placed  above  them  to  feed 
Ae  board  with  or  without  the  carriages,  a  bed-plate  b^g  used  di* 
reedy  under  the  planing-cyhnder. 

^^  Fig.  2  is  a  separate  view  of  the  planing-cylinder,  widi  its  knives 
or  cutters  ;  and  fig.  3,  an  end  view  of  one  of  the  beads.  E  £ 
are  the  revolving  cutters,  or  tonguing  and  grooving  wheels,  and 
D  D,  whirls  upon  their  shafts,  which  may  be  driven  by  bands, 
or  otherwise,  so  as  to  cause  said  wheels  to  revolve  in  the  proper 
Section. 

^^  Fig.  4  is  a  side  view  of  one  of  these  wheels  ;  fig.  5  is  an 
edge  view  of  the  tonguing-wheel ;  and  fig.  6,  an  edge  view  of  die 
grooving-wheel ;  the  latter  being  each  shown  widi  two  cutlers  ia 
place.  The  number  of  cutters  on  diese  wheels  may  be  varied,  but 
diey  are  represented  as  furnished  with  four.  The  cutters  may  be 
fixed  on  the  sides  of  circular  plates,  with  their  edges  projecting 
beyond  the  periphery  of  said  plate. 

^'  The  edges  of  the  plank,  as  its  planed  part  passes  the  planing- 
cylinder,  are  brought  in  contact  with  the  above-described  tonguij^ 
and  grooving  wheels,  wUch  are  so  placed  upon  their  shafts  as  that 
the  tongue  and  groove  shall  be  Idt  at  the  proper  distance  from  the 
&ce  of  the  plank,  the  latter  bemg  sustamed  against  the  planing- 
cylinder  by  means  of  the  carriage  or  bed-plate,  or  otherwise,  so 
that  it  cannot  deviate,  but  must  be  reduced  to  a  proper  thickness, 
and  correctly  tongued  and  grooved. 

^'  In  fig.  1,  above  referred  to,  only  one  carriage  and  one  pair 
of  cutter-wheek  are  shown,  it  not  being  deemed  necessary  to 
represent  those  on  the  opposite  side,  they  being  similar  m  all 
respects. 

^'  Fig.  7  represents  the  same  machine,  with  the  axis  of  the  plan- 
ing-cylinder placed  horizontally,  and  intended  to  operate  on  one 
plank  only  at  the  same  time.  A  A  is  the  frame  ;  B  B,  the 
neads  of  the  planing-cylinder ;  C  C,  the  knives  or  cutters  attach-* 
ed  to  said  heads.     To  meet  the  different  ttncknesses  of  the  plaidcs 
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or  boards,  the  bearings  of  the  shaft  or  cylmder  may  be  made  mor* 
able,  by  screws  or  other  means,  to  adjost  it  to  the  work ;  or  the 
oarriage  or  bed-plate  may  be  made  so  as  to  raise  the  board  or 
plank  up  to  the  planang-cylinder.  £  and  £'  are  the  revolving  cut* 
ters,  or  tonguing  and  grooving  wheeb,  which  are  pkced  upon  ver* 
tical  shafts,  imving  upon  them  pulleys,  D  D,  around  wkch  pass 
belts  or  bands  from  the  main  drum,  I,  to  wUch  a  revohrii^  motion 
may  be  given  hy  any  adequate  motive  power. 

^^  From  the  dnmi,  I,  a  bek,  L,  passes  also  around  the  pulley, 
6,  on  the  shaft  of  the  planing*eylinder,  and  gives  to  it  the  requisite 
motion.  There  may  m  this  machine  be  a  horizontal  carriage 
moved  forward  by  a  rack  and  pinion,  in  a  manner  analogous  to  that 
represented  in  fig.  1 ;  but  in  the  present  instance  the  plank  is  sup* 
posed  to  be  adraiced  bv  means  of  one  or  two  pairs  of  fricdon  or 
feed  rollers,,  shown  at  //';  the  uppermost,/'/',  of  the  pairs  of 
rollers  may  be  held  down  by  springs,  or  weighted  levers,  which  h 
has  not  been  thought  necessary  to  show  in  ^ais  drawing,  as  sueh 
are  in  common  use.  The  lowermost  of  these  rollers  may  be  fluted 
or  made  rough  on  their  swfaces,  so  as  to  cause  friction  on  the  un* 
der  side  of  the  plank.  M  M'  are  pulleys  on  the  axles  of  theae 
lower  rollers  which  are  unbraced  by  bands,  N  N',  which  also  pass 
around  a  pulley,  O,  on  a  shaft  which  crosses  the  frame,  A  A,  and 
has  a  pulley,  T,  on  it,  which  is  embraced  by  the  belt,  P,  on  a  put* 
loy,  Q,  on  the  shaft  of  the  main  drum,  I ;  these  bands  and  pul- 
kys  serve  to  give  motion  to  the  feed^rollers,  as  will  be  readily  un* 
derstood  by  inspecting  the  drawing.  R  R  are  guide-strips,  used 
in  place  of  the  rollers  used  for  the  same  purpose,  and  also  for  bear- 
mg  or  friction  refers,  when  the  machine  is  vertical,  to  direct  one 
ec^e  of  the  plank,  and  against  its  opposite  edge  ;  any  |»ressure  may 
be  used  equal  to  the  weight  of  the  board  or  plank,  when  worked  in 
a  vertical  position.  One  of  the  cuUer-wheels  should  be  made  ad- 
JQStable,  to  adapt  it  to  stuff.of  different  widths. 

^'  The  planing-cy Under,  uid  likewise  the  cutter  or  tonguing  and 
grooving  wheels,  may  be  constructed  in  the  manner  represent  in 
fieures  2,  3,  4,  5,  and  6,  and  hereinbefore  fiilly  described.  One 
of  the  heads  of  the  plantng-wheel  mav  be  made  movable,  to  ac- 
commodate its  width  to  the  width  of  the  boards  or  plank  to  be 
planed. 

^^  The  respective  parts  of  this  machine  may  be  varied  in  size,  as 
may  also  the  velocity  of  the  motion  of  the  planing-cylinders  and 
cutter- wheels  ;  but  the  following  has  been  found  to  answer  well  in 
practice.  The  plamng-cylinder,  having  four  knives  or  cutters, 
may  be  twelve  inches  in  diamet^,  and  may  make  two  thousand  and 
upwards  revolutions  in  a  minute.  In  a  machine  like  that  shown 
in  fig.  7,  the  main  drum,  I,  may  be  two  feet  in  diameter,  and 
may  be  drivoi  with  the  speed  of  five  hundred  and  upwards  revolu* 
tions  in  a  minute.     The  pidieys  on  the  phming-cylinder,  and  on  the 
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coUer^wlieek,  may  be  six  incites  in  diameter.  The  plank  shouM 
be  moved  forward  at  Ae  rate  of  about  one  foot  for  ereiy  famidred 
revolutions  of  the  cotter-wheel ;  and^  of  course,  the  dianoeter  of 
die  feed-rollers  and  o[  the  pulteys  Iqr  which  they  are  tcvned  mo^ 
be  so  graduated  as  to  produce  this  result.  The  size  and  speed  of 
the  above  parts  of  this  machine  may  be  in  some  degree  varied  ; 
but  the  above  have  been  found  to  work  well. 

^^  Having  thus  folly  described  the  parts  and  combination  of 
parts,  and  operation  of  the  machine  for  planing,  tonguing,  and 
groovmg  boards  or  pfamk,  and  shown  various  modes  m  which  die 
same  may  be  constructed  and  made  to  operate  without  changhx 
the  principle  or  mode  of  operation  of  the  machine,  what  is  claimed 
tberem  as  the  invention  of  WtlUam  Woodworth,  deceased,  is  the 
employment  of  rotatmg  planes,  substantially  such  as  herein  de- 
scribed, in  combination  with  rollers,  or  any  analogous  device,  to 
prevent  the  boards  from  being  drawn  up  by  the  planes  when  cutting 
upwards,  or  from  the  reduc^  or  planed  to  the  unplaned  surface, 
as  described. 

*^  And  also  the  comUnation  of  the  rotating  planes  with  the  cuW 
ter^wheels  for  tonguing  and  grooving,  for  the  purpose  of  planing, 
tonguing,  and  groovmg  boards,  fcc,  at  one  operation,  as  described. 
And  also  the  comlnnation  of  the  tongtnog  and  grooving  cotter- 
wheels  for  tonguing  and  grooving  boards,  and  at  one  operation,  as 
described. 

^'  And,  finally,  the  combination  of  either  the  t(Xiguing  or  die 
grooving  cutter- wheel  for  tonguing  or  grooving  boards,  &c.,  widi 
the  pressure-roUers,  as  described,  die  e&ct  of  the  pressure-rotten 
in  these  operations  bmng  such  as  to  keep  the  boards,  &c.,  steady, 
and  prevent  the  cutters  from  drawing  the  boards  towmrds  the  centre 
of  the  cutter-i^eels,  whilst  it  is  moved  through  by  maclunery.  In 
the  planing  operation,  the  tendency  of  the  plane  is  to  Hfr  the  boards 
direcdy  up  against  the  rollers  ;  but  in  the  toiling  and  grooving, 
the  tendaicy  is  to  overcome  the  friction  occasioned  by  the  pressure 
of  the  rollers. 

WILLIAM  W.  WOODWORTH, 
Jldmmistratar  of  William  fVoodwnihj  deenued. 

**  Witnesses  :  — 

James  Milholland, 
Chs.  M.  Keller." 


The  dxyve  papen  ^ow  the  title  of  the  admimstrator,  who  was 
the  grantor  of  Wilson,  the  plaintiff  in  the  suit.  The  record  in  the 
New  York  case  was  exceedingly  brief,  and  contained  neither  the 
declaration  nor  pleas,  but  only  the  state  of  the  pleadings  and  the 
existence  of  demurrers.  But  from  the  eighth  frict  in  the  statement 
of  facts,  in  which  it  is  said  that  '^  the  defoidants  trace  no  tide  to 
themselves  to  a  ri^  to  use  said  macfaineB  fix>m  the  aw^nmeot 
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made  hy  WiUiam  Woodworth  and  James  Strong  to  Halstead, 
Toogood,  and  Tyack,"  the  inference  must  be,  that  their  defence 
was  in  showing  an  outstanding  title. 

The  following  is  the  entire  case  presented  by  the  New  York 
record* 

*'  United  States  of  America^  J^Torthem  District  of  J^ew  York : 

^'  At  a  Circuit  Court  of  the  United  States,  begun  and  held  at 
Albany,  for  the  Northern  District  of  New  York,  on  Tuesday,  the 
twenty-first  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-five,  and  in  the  seventieth  year  of  Amer> 
ican  independence. 

''  Present,  the  Honorable  Samuel  Nelson  and  Alfred  Conkling, 
Esquires. 

^^  James  G.  Wilson 

V, 

Lewis  Rousseau  and  Charles  Easton. 

^'  Slate  of  the  Pleadings. 

^^  This  is  an  action  on  the  case  to  recover  damages  for  the  al- 
leged infringement  of  letters  patent  issued  to  William  Woodworth, 
on  the  27th  day  of  December,  1828,  for  the  term  of  fourteen 
years,  for  an  improvement  in  machinery  for  planing,  tonguing,  and 
groovmg  boards  and  plank  at  one  operation  ;  which  letters  patent 
were,  on  the  16th  dajr  of  November,  1842,  extended  for  seven' 
years  more,  such  extension  being  granted  to  William  W.  Wood- 
worthy  as  admmistrator  of  said  William  Woodworth. 

^'  To  the  first  count  of  the  plaintiff's  declaration,  the  defendants 
interposed  three  several  special  pleas  in  bar,  to  each  of  which 
^eas  the  plaintiff  demurred,  and  the  defendants  joined  in  demurrer. 
To  the  second  count  of  the  plaintiff's  declaration,  the  defendants 
demurred,  and  the  plaintiff  joined  in  demurrer. 

^'  The  case  coming  on  to  be  argued  at  this  term,  the  following 
questions  occurred  for  decision,  to  wit :  — 

^M.  Whether  the  eighteenth  section  of  the  patent  act  of  1836 
authorized  the  extension  of  a  patent  on  the  application  of  the  ex- 
ecutor or  administrator  of  a  deceased  patentee. 

^^2.  Whether,  by  force  and  operation  of  the  eighteenth  section 
of  the  act  of  July  4th,  1836,  entitled  '^  An  act  to  promote  the 
progress  of  the  useful  arts,"  Jic,  the  extension  granted  to  William 
W.  Woodworth,  as  administrator,^  on  the  1 6th  day  of  November, 
1842,  inured  to  the  benefit  of  assignees,  under  the  original  patent 
granted  to  William  Woodworth,  on  the  27th  day  of  December, 
1828,  or  whether  said  extension  inured  to  the  benefit  of  the  admin- 
ialrator  only,  in  his  said  capacity. 

^^  3.  Whether  the  extension  specified  in  the  foregoing  second 
pwit  inured  to  the  benefit  of  the  administrator  to  whom  &e  suae 
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Statute  intended,  and  is  all  its  language  fairly  imports  ;  and  is,  in* 
deed,  only  declaratory  of  what  would  have  been  the  legal  effeei, 
without  the  particular  phraseology  of  the  section. 

But  the  only  objection  here  made  to  the  bonds  b  the  hands  of 
the  obligees  is,  the  want  of  legal  validity  in  a  court  of  law,  arising 
out  of  the  difficulty  as  to  the  parties,  one  of  them  being  conunon 
to  both  sides  of  the  obligation  ;  not  that  th^  are  altogether  void 
and  uncollectable,  for  it  is  conceded  they  might  have  been  enforced 
in  a  court  of  equity.  They  are  ineffectual  at  law,  from  defect  of 
remedy. 

Now,  the  assignment,  and  ability  to  sue  in  the  name  of  the  as* 
signees,  removed  at  once  this  difficulty,  and  left  him  free  to  pursue 
hb  remedy  at  law  ;  and,  as  all  parties  concerned  are  to  be  taken 
as  having  assented  to  the  assignment  and  delhrery  to  the  assignee, 
including  Craig  himself,  and  the  suit  in  hb  name  being  sanctKHied 
by  the  law,  we  are  unable  to  perceive  any  well  grounded  objection 
to  the  judgment. 

It  has  been  suggested,  that  there  could  have  been  no  delivery  of 
the  bonds  to  the  obligees,  and  hence  none  by  them  to  the  plaintiff, 
so  as  to  bmd  the  defendant.  But  the  obvious  answer  is,  that  all  the 
parties,  except  Craig,  were  competent  to  make  a  delivery,  and  as 
ne  joined  in  the  assignment,  it  is  not  for  him  to  set  up  the  objec- 
tion for  the  purpose  of  invalidating  his  own  act.  The  inchoate  or 
imperfect  delivery  as  to  him  in  the  first  instance,  arising  out  of  hb 
double  relation  to  the  instruments,  became  complete  by  hb  joining 
in  the  assignment  and  delivery  to  the  plaintiff. 

The  common  case  of  one  partner  drawing  a  bill  upon  his  firm, 
payable  to  hb  own  order,  or  of  partners  making  a  promissory  note 
payable  to  the  order  of  one  of  the  firm,  which  becomes  valid  in 
the  hands  of  a  bani  fide  holder,  and  collectable  at  bw,  affords 
abundant  authority  for  the  principle  of  the  decbion  in  tbb  case. 
Smith  V.  Lusher,  5  Cow.  688  ;  Smyth  o.  Strader  et  al.,  decided 
this  term,  ante,  p.  404. 

The  statute  of  Florida  has  put  bonds  on  the  footing  of  bilk  of 
exchange  and  promissory  notes,  so  far  as  respects  n^otbbility  and 
right  to  sue  in  the  name  of  the  assignee. 

The  above  principle  is  therefore  strictly  applicable  to  the  case 
m  hand. 

We  are  of  opinion,  the  judgment  of  the  court  below  should  be 
affirmed. 
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JoHH  Hunt,  PLAUiTxrp  ur  brbob,  9.  J.  ds  M.  P1X.A0,  DxF£NDijct0. 

Upon  the  admiifioii  of  Florida  as  a  State,  the  raoorda  of  the  fbrmer  Territofial 

Court  of  Appeals  were  directed  by  a  law  of  the  State 'to  be  deposited  for  safe 

keeping  with  the  clerk  of  the  Supreme  Court  of  the  State. 
No  writ  of  error  can  be  issued  to  bring  up  a  record  thus  situated,  the  Territorial 

Court  beiojg  deAinct,  and  the  Supreme  Court  of  the  State  not  holding  the  recosda 

as  part  of  its  own  records,  nor  exercising  iudicial  power  over  them. 
Nor  could  a  law  of  the  State  have  declared  the  records  of  a  court  of  the  United 

States  to  be  a  part  of  the  records  of  its  own  State  court,  nor  have  antborixed  anjr 

proceedings  upon  them. 
If  the  record  were  to  be  brought  up  under  the  fourteenth  section  of  the  act  of  1789, 

it  would  be  of  no  avail,  because  there  is  no  court  to  which  the  mandate  of  this 

court  ooold  be  transmitted. 

This  was  a  motion  made  to  bring  up  the  record  in  the  abo?e 
case,  which  had  been  decided  by  the  Territorial  Court  of  Appeals 
of  Florida  previously  to  the  admission  of  Florida  as  a  State. 

The  motion  was  as  follows  :  — 

^^  Mr.  WesUott^  in  behalf  of  John  Hunt,  sidbmitted  to  the  court 
a  certified  copy  of  the  record  of  the  opinion  of  said  Court  of  Ap* 
peals,  and  of  said  judgment  in  said  case,  and  suggested  to  the 
court  that  said  Court  01  Appeals  was  defunct  by  the  admission  of 
the  Territory  of  Florida  as  a  State,  on  the  4tfa  of  March  last,  aad 
that  aU  the  records  and  papers  of  said  Court  of  Appeals,  and  the 
record  aforesaid  in  said  case,  had  been  placed,  by  the  act  of  the 
General  Assembly  of  the  said  State,  in  the  custody  and  keeping  of 
the  clerk  of  the  Supreme  Court  of  said  State,  and  also  that  said 
case  was  a  case  of  Federal  jurisdiction  ;  and  he  moved  this  court 
to  allow  a  writ  of  error  to  remove  said  record  and  judgment  into 
this  court,  with  directions  to  the  clerk  of  this  court  to  direct  the 
same  to  the  judges  of  said  Supreme  Court  of  said  State,  and  to  the 
clerk  aforesaid  having  the  custody  of  said  record  as  aforesaid,  in 
order  that  said  record  and  Judgment  may  be  certified  to  this  court, 
and  a  return  to  said  writ  of  error  made  by  said  clerk  of  said  Su- 
preme Court  of  said  State." 

Mr.  Chief  Jusdce  TANEY  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  for  process  from  this  coiu't  to  brine 
here  for  revision  the  record  and  proceedings  of  the  late  Territorial 
Court  of  Appeals  of  Florida,  m  the  case  of  Hunt  v.  The  Lessee 
of  M.  &  S.  Palao,  in  which  judgment  was  rendered  m  favor  of  the 
latter,  at  February  term,  1844. 

Since  Florida  ceased  to  be  a  Territory  and  became  a  State,  a 
law  has  been  passed  by  the  State,  directing  the  records  and  papers 
of  the  above-mentioned  Territorial  Court  to  be  placed  in  the  custody 
of  the  clerk  of  the  Supreme  Court  of  the  State  ;  and  under  this 
law,  the  record  in  the  case  in  question  is  now  in  his  possession  for 
safe  keeping. 
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As  Congress  has  made  no  special  provisioD  for  a  case  of  this 
kmd,  the  appellate  power  of  this  court,  if  exercised  at  all,  must  be 
exercised  in  the  manner  prescribed  by  the  general  laws  of  Congress 
upon  that  subject.  Under  the  act  of  1832,  writs  of  error  to  the 
Territorial  Court  of  Appeals  were  to  be  prosecuted  according  to 
the  provbions  and  reguktions  of  the  twenljr-fifth  section  of  the  ju^ 
diciary  act  of  1789.  And  assuming  the  case  in  question  to  be  one 
subject  to  revision  in  this  court,  according  to  tnese  acts  of  Con- 
gress, yet  the  appeUate  power  must  be  exercised  in  the  manner 
prescribed  by  these  laws  ;  and  under  the  act  of  1789,  the  writ  of 
error  must  be  directed  to  the  court  which  holds  the  proceedings  as 
a  part  of  its  own  records,  and  exercises  judicial  power  over  them. 
But  the  court  which  rendered  the  judgment  in  the  case  before  us 
is  no  longer  in  existence;  the  proceedings  are  not  in  the  possession 
of  any  court  authorized  to  exercise  judicial  power  over  them, 
but  are  in  the  possession  of  an  officer  of  another  court,  merely  for 
the  purpose  oi  safe  keeping.  For  the  law  of  Florida  does  not 
place  these  records  in  the  custody  of  the  State  court,  but  in  that 
of  the  clerk;  nor  does  it  subject  him  to  the  control  of  the  court  in 
any  manner  in  regard  to  them.  And  indeed  if  it  had  placed  them 
in  the  custody  of  the  court,  it  would  not  have  removed  the  difficult 
ty  ;  for  the  law  of  the  State  could  not  have  made  them  records  of 
that  court,  nor  authorized  any  proceedings  upon  them.  The 
Territorial  Court  of  Appeals  was  a  court  of  the  United  States, 
and  the  control  over  its  records,  therefore,  belongs  to  the  general 
government,  and  not  to  the  State  authorities  ;  and  it  rests  with 
Congress  to  declare  to  what  tribunal  these  records  and  proceedings 
shall  be  transferred  ;  and  how  these  judgments  shall  be  carried  into 
execution,  or  reviewed  upon  appeal  or  writ  of  error. 

It  has  been  suggested  that  a  writ  of  error  may  issue,  under  the 
fourteenth  section  of  the  act  of  1789,  to  the  person  having  the  ac- 
tual custody  of  the  record,  upon  the  ground  that  such  a  writ  is 
necessary  to  the  exercise  of  the  appellate  powers  of  this  court. 
But  if  the  language  of  that  section  would  Justify  such  a  construc- 
tion, and  the  record  and  proceedings  were  brought  here  by  a  writ 
of  error,  either  to  the  Supreme  Court  of  the  State  or  to  the  clerk, 
and  the  judgment  of  the  Territorial  Court  found  to  be  erroneous 
and  reversed,  still  there  is  no  tribunal  to  which  we  are  authorized 
to  send  a  mandate  to  proceed  further  in  the  case,  or  to  carry  int6 
execution  the  judgment  which  this  court  may  pronounce.  Certain- 
ly we  could  not  send  jt  to  the  Supreme  Court  of  the  State,  for  it 
b  not  their  judgment  or  record,  nor  have  they  any  power  to  exe- 
cute the  judgment  given  by  the  Territorial  Court.  Neither,  for  the 
same  reasons,  could  we  send  such  a  mandate  to  the  Dbtrict  Court 
of  the  United  States,  unless  authorized  to  do  so  by  a  law  of  Con- 
gress. And  it  would  be  useless  and  vain  for  thb  court  to  issue  a 
writ  of  error,  and  bring  up  the  record,  and  proceed  to  judgment 
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iqpon  it,  when,  as  the  kw  now  stands,  no  means  or  rarocess  is  au- 
thorized by  which  our  judgment  could  be  executed.  We  think» 
therefore,  that  no  judgment  or  decree  rendered  by  the  late  Territo* 
rial  Court  can  be  reriewed  here  by  writ  of  error  or  appeal,  unless 
some  further  provision  on  that  subject  shall  be  made  by  Congress. 
Ccmsequently,  the  motioa  in  this  case  must  be  refused. 


Ths  Stats  of  Rhode  Island,  Complainant,  r.  The  State  of 

Massachusetts,  Defendant. 

The  grant  of  Maflsachusetts.  confinned  in  1629,  included  the  territonr  **  lying  with- 
in Uie  spooe  of  three  English  milet  on  the  aoath  part  of  Charles  Kiver,  or  of  any 
or  erery  part  thereof." 

lo  1662,  the  grant  of  Connecticut  called  to  be  bounded  on  the  north  by  the  line 
of  the  Massachusetts  plantations. 

in  1663,  the  grant  of  Rhode  Island  called  to  be  bounded  on  the  north  by  the 
southerly  line  of  Massachusetts. 

Whether  tne  measurement  of  the  three  miles  shall  be  from  the  body  of  the  river, 
or  tirom  the  head- waters  of  the  streams  which  &U  into  it,  is  not  clear.  The 
charter  may  be  construed  either  way  without  doing  violence  to  its  langnace* 

The  early  exposition  of  it  is  not  to  be  disregarded,  although  it  may  not  be  con- 
clusive. 

In  1642,  Woodward  and  Safirey  fixed  a  station  three  miles  soath  of  the  southern- 
most part  of  one  of  the  tributaries  of  Charles  River. 

An  express  order  of  the  crown  was  not  necessary  to  run  this  line,  as  it  was  not  then 
a  case  of  disputed  boundary. 

In  1702,  commissioners  were  appointed  by  MaasaohnseCts  and  Rhode  Island  to 
run  the  boundarv-line,  who  admitted  the  correctness  of  the  fbrmer  line. 

In  1710^  Rhode  Island  appointed  an  agent  to  conclude  the  matter  on  such  terms  as 
he  might  judge  most  proper,  who  agreed  that  the  stake  set  up  by  Woodward  and 
Saffiey  should  be  considered  as  the  commencement  of  the  line. 

In  1711,  Rhode  Island  sanctioned  this  agreement 

In  1718,  Rhode  Island  again  appointed  commissioners  with  power  to  settle  the  line, 
who  agreed  that  the  line  should  begin  at  the  same  place.  This  was  accepted  by 
Massachusetts  and  Rhode  Island,  the  line  run  accordingly  by  oonunissioneis, 
and  the  running  approved  by  Rhode  Island. 

The  allegation  that  the  commissioners  of  Rhode  Island  were  mistaken  as  to  a  fiiet, 
and  believed  that  the  stake  was  within  three  miles  of  the  main  river  and  not  one 
of  its  tributaries,  is  difficult  to  establish,  and  cannot  be  assumed  against  transac* 
tions  which  strongly  imply,  if  they  do  not  prove,  the  knowledge. 

If  the  first  commission  was  mistaken,  it  almost  surpasses  belief  that  the  second 
should  again  be  mblad. 

To  sustain  the  allegation  of  a  mistake,  it  must  be  made  to  appear,  not  only  that  the 
station  was  not  within  the  charter,  but  that  the  commissioners  believed  it  to  be 
within  three  miles  of  the  river,  and  that  they  had  no  knowledge  of  a  fkct  as  to 
the  location  of  it  which  should  have  led  them  to  make  inquiry  on  the  subject 

Even  if  the  calls  of  the  charter  had  been  deviated  from,  whicn  is  not  clear,  still 
Rhode  Island  would  be  bound,  because  her  commissioners  were  authorized  to 
compromise  the  dispute. 

It  is  doubtfiil  whether  a  court  of  chancery  could  relieve  against  a  mistake  commit- 
ted by  so  high  an  agency,  in  a  recent  occurrence.  It  is  certain  that  it  could  not, 
except  on  the  clearest  proof  of  mistake.' 

This  mistake  is  not  cleariy  established,  either  in  the  construction  of  the  charter,  ot 
as  to  the  location  of  the  Woodward  and  Safiirey  station. 

Even  if  the  mistake  were  proved,  it  would  be  difficult  to  disturb  a  possession  of  two 
centuries  by  Massachusetts  under  an  assertion  of  right,  with  the  claim  admitted 
by  Rhode  island  and  other  colonies  in  the  most  solemn  form. 
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For  the  Mcnritj  of  rights,  whether  of  states  or  indiTiclaals,  loof^  pesseaaoa,  nndUt 
a  claim  of  title,  is  j>rotected.  And  there  b  no  controversy  m  which  this  great 
principle  may  be  invoked  with  greater  justice  and  propriety,  than  in  a  case  of 
disputed  boundary. 

This  was  a  case  of  original  jiirbdietion  in  the  Snprane  Court, 
which  now  came  up  for  final  argument^  having  been  partfy  dia- 
cussed  at  a  former  term,  and  reported  in  12  Peters. 

A  full  statement  of  the  case,  with  an  analysis  of  the  historical 
docimients  filed  by  the  respective  parties,  would  require  a  vdume. 
The  facts  are  stmunarily  recited  in  the  opinion  of  the  court,  which 
the  reader  is  requested  to  peruse  before  reading  the  arguments  of 
counsel. 

The  case  was  argued  by  Mr.  Randolph  and  Mr.  WhippUj  on 
the  part  of  Rhode  Island,  and  by  Mr.  ChocUe  and  Mr.  Webster j 
on  the  part  of  Massachusetts. 

The  points  of  the  arguments  will  be  sufficiently  understood  by 
transcribing  the  briefs  of  the  respective  counsel.  Mr.  Randolph 
opened  the  case  for  the  complainant.  Mr.  Choate  and  Mr.  Web- 
iter  followed,  on  the  part  of  the  defendant,  and  Mr.  Whipple  con- 
cluded the  argument,  on  behalf  of  Rhode  Island. 

The  brief  on  the  part  of  the  complainant  was  as  follows  :  — 

1st.  That  the  words  in  the  charter  of  Massachusetts  of  1628, 
^^  three  miles  north  of  the  Merrimack  River,  and  the  most  north* 
erly  part  thereof,  and  diree  miles  south  of  Charles  River,  and  the 
most  southerly  part  thereof,"  according  to  their  usual,  ordmary, 
and  lone*estab]ished  import,  authorized  lines  three  miles  north  and 
south  of  the  Merrimack  and  Charles  proper,  and  did  not  compre* 
bend  the  tributary  streams  of  either. 

2d.  That  this  was  the  construction  given  to  the  above  words  hf 
the  first  settlers,  and  the  colonial  government  of  Massachusetts  ; 
that  they  not  only  thus  limited  their  claim,  but  erected  a  bound- 
house  three  miles  north  of  the  Merrimack  proper,  near  its  mouth, 
in  1636,  at  a  period  when  rival  and  opposing  claims,  as  well  as  ad- 
versary settlements  all  along  the  line,  forewarned  her  that  she  had 
reached  the  utmost  limit  of  her  chartered  rights. 

Sd.  That,  notwithstanding  these  stimulating  inducements,  Massa- 
chusetts neglected  to  exercise  any  jurisdiction  over  a  very  large 
body  of  inhabitants,  who  had  possessed  the  territory  immediately 
norm  of  her  from  1621  tmtil  1641,  when,  upon  ^^  the  reiterated 
and  earnest  solicitation  of  the  inhabitants,"  she  received  und^  her 
protection  these  inhabitants,  who,  according  to  her  subsequent  and 
very  ambitiotis  pretensions,  had  been  all  along  her  own  people,  upon 
her  own  soil,  and  famishing  for  want  of  sustenance  and  protection 
bom  their  own  government. 

4th.  That  in  1638,  1639,  and  up  to  1642,  Massachusetts  soi^ 
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Tejed  bodi  ber  northern  and  southern  lines.  Taking  the  same 
principle  as  her  guide  on  both  her  borders,  she  found  the  source  of 
the  tributary  streams  of  the  Charles  on  the  south,  and  the  Merri- 
mack on  the  north,  running  her  soutli  line  at  or  near  the  Woodward 
and  Saffi^  station,  and  her  north  from  9ome  part  of  Lake  Win- 
nepisec^ee,  th^eby  embracing  all  the  State  of  New  Hampshire, 
and  nearly  all  the  btate  of  Maine,  and  she  extended  a  jurisdiction, 
savoring  strongly  of  conservatism,  if  not  of  severity,  over  both. 

5th.  That  Massachusetts  continued  to  exercise  her  itnrisdiction 
over  these  extended  limits  from  1641  till  1676,  except  bemg  ordered 
away  from  Maine  by  the  king's  commissioners,  somewhere  about 
1660,  which  order  she  disobeyed,  when  John  Mason,  the  proprie^ 
tor  of  New  Hampshire,  presented  his  petition  to  the  king.  The 
merits  of  the  claims  were  closely  scrutinized  by  the  king  and  coun* 
cil,  aided  by  the  chief  justices  of  the  King^s  Bench  and  Common 
Pleas.  Massachusetts  was  unsuccessful  in  her  new  pretensions, 
and  obliged  to  retire  to  the  old  bound-house,  upon  the  Merrimack 
proper. 

6th.  That  the  decree  of  the  king  and  council  of  1677  was  noC 
a  judicial  deoisioQ  merely,  which  other  judicial  bodies  are  at  liberty 
to  respect  or  not,  accordii^  to  its  merits,  but  the  decision  of  a 
grantor  in  relation  to  a  grant,  revocable  in  its  very  nature,  —  a  grant 
of  jurisdiction,  and  not  of  territory  ;  that  consequently  the  will  of 
the  king,  thus  expressed,  was  tantamount  to  a  revocation  of  the  old 
grant,  and  the  issuing  of  a  new  one. 

7th.  That  the  agreement  of  1710  and  1718  was  entered  into  by 
the  Rhode  Island  commissioners,  upon  the  representation  of  the 
Massachusetts  commissioners  that  the  Woodward  and  Saffrey  sta* 
lion  was  three  miles  from  Charles  River  proper,  and  not  diree  miles 
from  any  of  its  tributary  streams,  as  is  stated  in  the  answer  of 
Massachusetts.  That  no  such  pretension  was  then  made,  or  ever 
made  by  Massachusetts  after  said  decision  of  1677.  On  the  con* 
trary,  dfie  whole  entire  agreement  of  1710-1718  was  entered  into 
by  Rhode  Island,  under  the  full  belief  that  said  station  was  three 
miles,  and  no  more,  from  Charles  River  proper. 

8th.  That  the  only  matter  in  dispute  between  said  comm'issioner5) 
from  the  first  to  the  last,  was  not  as  to  the  station  or  starting-placet 
but  in  regard  to  the  course  of  the  line  ;  that  no  compromise  was 
ever  proposed  by  either  party  as  to  the  starting-pomt ;  that  both 
parties  agreed  upon  the  Woodward  and  Safirey  station,  because  it 
was  represented  and  believed  to  be  three  miles  from  Charles  River 
popar,  according  to  charter ;  and  that  this  mistake  was  not  di»- 
covered  until  1750. 

9th.  That  in  1750  Rhode  Island  appomted  commissioners  to 
meet  those  of  Massachusetts,  in  order  to  complete  the  execution 
of  the  agreement  of  1710-  1718  ;  that  being  unable  to  find  the 
Woodwurd  and  Saffirey  station  (still  believed  to  be  three  miles  from 
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Charles  River  prop^),  they  were  obliged  to  measure  three  miles 
from  the  river,  and  mo  an  east  and  west  line  from  its  termination  ; 
that  they  erected  monuments  upon  that  line  (four  miles  north  of  the 

fretended  Woodward  and  Baffi^  station),  and  the  State  of  Rhode 
sland  has  claimed  to  that  Une,  indicated  by  said  bounds,  still  re- 
maining, from  that  day  to  the  present. 

10th.  That  it  was  never  pretended  by  Massachusetts  that  the 
Woodward  and  Saflfrey  station  was  the  fruit  of  compromise,  or 
that  it  was  three  miles  from  the  tributaries  of  Charles  River,  until 
as  late  as  1790,  when  the  commissioners  of  Massachusetts  en- 
deavoured to  defend  their  claims  upon  that  basis  ;  that,  on  the  con- 
trary, Massachusetts,  from  1710-1718  up  to  1790,  through  her 
tcommissioners,  uniformly  claimed  to  the  Woodward  and  Safirey 
station,  as  being  according  to  charter;  and  the  agreement  of  Rhode 
Island  of  1710-1718  as  her  title,  and  her  only  title,  according  to 
charter. 

11th.  That  the  assertion  of  the  answer,  that  Massachusetts  bad 
claimed  still  further  south  (to  the  angle  tree),  and  that  Rhode  Isl- 
and claimed  to  Charles  River  proper,  and  that,  upon  these  rival  and 
opposing  claims,  a  medium  station  was  adopted,  is  contrary  to  the 
entire  body  of  the  evidence  in  the  case,  contrary  to  the  fact,  and 
mainly,  if  not  entirely,  the  offspring  of  the  active  imaginings  of 
learned  and  anxious  counsel. 

12th.  That  the  answer  is  no  evidence,  coming  from  a  corpora- 
tion, in  any  case ;  much  more  as  to  matter  not  responsive  to  the 
bill. 

13th.  That  Massachusetts  never  granted  to  the  town  of  Provi- 
dence the  five  thousand  acres  of  land  stipulated  and  covenanted  to 
be  granted  by  said  agreement  of  1710-1718  ;  and  that,  in  a  court 
of  equity,  although  covenants  are  independent,  yet  one  will  not  be 
enforced  without  a  full  performance  of  the  other.  Best  on  Pre- 
sumptions. 

14th.  Upon  these  facts  the  plaintiffs  will  contrad  that  the  agree- 
ment of  1710  was  void, — 

1.  Because  made  under  an  evident  and  apparent  mistake. 

2.  That  it  cannot  operate  to  transfer  four  miles  of  the  acknowl- 
edged territory  of  Rhode  Island,  because  Rhode  Island,  as  a  colo- 
ny, had  no  power  to  transfer  her  jurisdiction  to  Massachusetts. 

3.  That  no  confirmation  can  be  presumed,  because  a  confirma- 
tion of  a  void  agreement  is  void  itself. 

4.  Because  a  confirmation  must  have  been  of  record  in  Eng- 
land, and  also  in  Massachusetts,  if  not  in  Rhode  Island  ;  and  that 
no  case  has  gone  the  length  of  presuming  the  loss  of  a  record,  with- 
out some  foundations  being  first  laid  to  support  such  presumption. 

5.  Because  Massachusetts  has  always  claimed  under  the  agree- 
ment of  1710-  1718,  and  never  alleged  or  pretended  that  diere 
was  any  other  title. 
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6.  Because  the  subject  of  die  bounds  of  Massachusetts,  imrolv* 
ing  the  dispute  in  the  present  icase,  has  been  at  various  perioite 
before  the  commissioners  of  the  king,  1664  ;  before  the  king  and 
council,  1977,  1737  ;  and  at  various  other  times  between  Connect- 
icut and  Rhode  Island ;  and  no  such  coafirmation  has  ever  been 
suggested,  but  the  direct  reverse. 

CoMt  08  to  JUisiake  of  Facts. 

^^  A  man  is  presumed  to  know  die  law.  But  no  man  can  be 
presumed  to  be  acquainted  with  all  matters  of  fact,  and  therefore 
an  ignorance  of  facts  does  not  import  culpable  negligence."  Sto- 
ry's Equity  Jurisprudence,  156. 

^^  The  general  rule  is,  that  an  act  alone,  or  contract  made  mder 
a  mistake  or  ignorance  of  a  material  fact,  is  voidable  and  relieve- 
ble  in  equity."     Ibid.,  155. 

If  instruments  be  delivered  up  by  mistake,  and  owing  to  igiio» 
ranee  of  a  transaction  which  would  have  made  it  unconscientious 
to  hold  the  instrument  and  proceed  at  law,  equity  will  relieve.  1 
Madd.  Ch.  Practice.  The  case  cited  is  the  East  India  Company 
«.  Donald,  9  Ves.  jr.,  from  275.  A  charter-party  was  delivered 
up  to  the  defendant  after  a  voyage,  the  provisions  of  which  he  had 
violated,  the  pfointiffbemg  ignorant  of  the  violation.  It  was  agreed 
that  there  was  no  fraud  nor  misrepresentation,  but  the  court  said 
there  was  a  plain  midtake. 

Tompkins  v.  Bemet,  1  Salk.  32.  One  of  three  persons  paid 
money  on  a  usurious  bond,  and  afterwards  recovered  it  back  as 
paid  by  mistake,  he  not  knowing  the  fact  of  the  usury. 

Bingham  ».  Bingham,  1  Ves.  sen.  126,  in  1748.  "  An  agree- 
ment was  made  for  the  sale  of  an  estate  to  the  plaintiff  by  ddend- 
ant,  who  had  brought  an  ejectment  in  support  of  a  title  thereto 
under  a  will. 

^^  The  bill  was  to  have  the  purchase  money  refunded,  as  it  ap- 
peared to  have  been  the  plaintiff's  estate. 

'^  It  was  insisted  that  it  was  plamUff 's  own  fault,  to  whom  the 
title  was  produced,  and  who  had  time  to  consider  it. 

'^  Decreed  for  the  plaintiff,  with  costs,  and  interest  for  the  mon- 
ey from  the  time  of  bringing  the  bill ;  for  the  no  fraud  appeared, 
and  the  defendant  apprehended  he  had  a  right.  Yet  there  was  a 
plain  mistake,  such  as  the  court  was  warranted  to  relieve  against, 
not  to  suffer  the  defendant  to  run  away  with  the  money,  in  consid- 
eration of  the  sale  of  an  estate  to  which  he  had  no  riglk." 

Rhode  Island  gave  away  her  own  territory,  instead  of  the  terri- 
tory which  Massachusetts  was  entided  to. 

Gee  V.  Spencer,  1  Vernon,  32.  A  release  set  aside  by  reason 
of  the  misapprehension  of  the  party.     Luxford's  case  cited. 

2  Ves.  sen.  400.  A  general  release  relieved  against,  as  to  par- 
ticulars not  in  the  knowledge  of  the  party. 
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Evans  v.  Llewellyn,  2  Bro.  Ch.  Cas.  150.  A  conveyance  set 
aside,  as  improvidently  entered  iAto ;  though  no  firatid  or  imposi^ 
tkm. 

N.  B.  The  report  of  this  case  is  more  full  in  Cox.  See  Leon- 
ard t;.  Leonard,  2  Ball  and  Beatt.  184. 

An  omission  in  an  agreement  by  mistake  stands  on  the  same 
ground  as  an  omission  by  fraud.     Chitty's  Dig.,  tit.  MiHake. 

Ramsbottom  v.  Gordon,  1  Yes.  &  B.  168  ;  3  Atk.  388 ;  4 
Bro.  Ch.  Cas.  614  ;  6  Ves.  334,  note  c. 

Cocking  V.  Pratt,  1  Ves.  sen.  400.  J.  Self,  dying  intestate, 
left  a  widow  and  daughter,  then  an  infant,  who,  four  months  after 
coming  of  age,  entered  into  an  agreement  with  her  mother  con- 
cerning the  distribution  of  the  personal  estate ;  which  agreement 
was  afterwards  ratified  by  the  daughter's  husband.  After  the 
daughter's  death,  the  husband  brought  a  bill,  as  her  administrator, 
to  set  aside  the  agreement,  and  to  have  a  distributive  share  ac- 
oordii^  to  her  right. 

Master  of  the  Rolls.  "  The  daughter  clearly  did  not  intend  to 
take  less  than  her  full  share,  her  two  thirds  of  the  value,  though 
what  that  was  did  not  clearly  appear ;  but  she  thought  what  was 
stipulated  for  her  was  her  full  share. 

'^  The  court  will  look  with  a  jealous  eye  upon  a  transaction  be- 
tween {)arent  an<)  child.  Whether  there  has  been  suppresHo  veri 
does  not  clearly  appear. 

^^  But  there  is  another  foundation  to  interpose,  that  it  appeared  af- 
terwards that  the  personal  estate  amounted  to  more,  and  the  party 
suffering  will  be  permitted  to  come  here  to  avail  himself  of  that 
want  of  knowledge,  not  indeed  in  the  case  of  a  trifle,  but  some 
bounds  must  be  set  to  it.  The  daughter  would  be  entided  to  five~ 
or  six  hundred  pounds  more,  which  is  very  material  in  such  a  sum 
as  this,  and  a  ground  for  the  court  to  set  it  right.  The  daughter 
did  not  act  on  the  ground  of  a  composition,  but  took  it  as  her  full 
^re  ;  and  if  it  appears  not  so,  the  court  cannot  suffer  the  agree- 
ment to  stand.  As  to  the  ratification  by  the  husband,  he  was  as 
much  in  the  dark." 

Griffith  0.  Trapwell,  June,  1732,  was  cited  in  the  above  case, 
'^  where  one  died  intestate,  leavbg  two  sisters,  the  plaintifi*'s 
wife  and  the  defendant's  wife.  The  latter  first  got  administration, 
and  prevailed  on  the  other  to  accept  of  an  agreement  for  her  share. 
There  was  a  further  agreement^  that  the  plaintiff* 's  wife  should  have 
a  further  share,  reciting  that  she  should  have  an  equal  share,  and 
that  there  should  be  a  decree  for  that.  The  plaintiff*  afterwards 
discovered  the  estate  to  be  a  great  deal  more,  and  broueht  a  bill  of 
ii9view,  and  both  the  decree  and  agreement  were  set  aside." 

Pooley  et  al.  v,  Ray,  1  Peere  Wms.  364.  The  executor  of  a 
mortgagee,  coming  before  the  master,  and  not  admitting  any  of  Ins 
mortgage  to  have  been  paid,  proved  his  deed,  and  got  a  report  for 
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tbe  whole  amount  of  his  debt,  £700,  which  report  was  afterwards 
confirmed  and  made  absolute.  Afterwards  it  appeared,  under  th« 
mortgagee's  own  hand,  that  £  353  had  been  paid  oy  the  mortgagor* 
Tbe  defendant  had  paid  this  money  away  to  creditors. 

Master  of  the  Rous.  ^^  Let  the  mast^  see  whether  there  has  bees 
a  double  payment,  and  as  to  so  much  as  has  been  overpaid  it  must 
be  allowed  to  the  plamtiffs."  This,  on  appeal,  was  confirmed  by 
Lord  Cowper. 

Honor  v.  Honor,  1  Peere  Wms.  123.  Articles,  and  a  settle^ 
nient  mentioned  to  be  made  in  pursuance  thereof,  were  both  made 
before  marriage,  but  the  settlement  varied  from  the  uses  of  the  ar* 
ticles.     Decreed  to  set  the  settlement  aside. 

Chancellor.  ^'  It  is  a  plain  mistake  b  vaiying  the  setdemeaC 
from  the  articles,  and  this  appearing  upon  the  face  of  the  pap^Vf 
the  plain  reason  of  the  thing,  length  of  tune,  is  immaterial."  Swam 
case,  2  Vem.  668 ;  1  Madd.  Ch.  61. 

But  though  a  court  of  law  will  not  grant  a  new  trial  merely  lo 
enable  a  party  to  get  fresh  witnesses,  nor  would  ja  court  of  equity 
interfere  on  such  grounds  ;  yet  where  the  admissions  come  from  the 
party  himself,  upon  a  bill  of  discovery,  filed  after  the  trial,  it  is  rerj 
different,  and  the  court  will  in  such  case  relieve.  1  Maddock's  Ch. 
77  ;  Harkey  i>.  Vernon,  2  Cox,  12. 

Under  peculiar  circumstances,  however,  excusing  or  justifying 
the  delay,  courts  of  equity  will  not  refuse  their  aid  in  furtherance 
of  the  rights  of  the  party ;  smce  in  such  cases  there  is  no  pre- 
tence to  insist  on  laches  or  negligence,  as  a  ground  of  dismissal 
of  the  suit.  ]  8tory^s  £q.  Jurisp.  503,  504  ;  Lobdell  o.  Creagh, 
1  Bligh  (N.  S.),  265  ;  I  FonbL  Eq.,  B.  1,  ch.  4,  p.  27,  and 
notes  ;    Jeremy  on  Eq.  Jurisp.,  B.  3,  pt.  2,  ch.  5,  pp.  649,  650. 

If  the  legatee  allege  that  he  knew  not  of  his  right,  tune  is  no  bar. 
Nor  when  fraud  is  proved.     Fonbl.,  as  above. 

Garland  v,  Salem  Bank,  9  Mass.  R.  408.  An  indorser  paid  t 
note,  ignorant  that  no  demand  had  been  made  upon  the  maker  or  no- 
tice to  himself,  though  he  was  advised  not  to  pay  it.  Held  to  be  a 
payment  by  mistake,  and  he  recovered  back  agab.  4  Mass.  R. 
378  ;  3  Mass.  R.  74  ;  5  Burr.  2672  ;  1  Dum.  &  East,  712  ; 
1  Bos.  &  Pull.  326  ;  Doug.  R.  638. 

The  case  of  The  Union  Bank  v.  The  Bank  of  the  United  Sutes^ 
3  Mass.  R.  74,  is  a  strong  case.  The  marginal  note  is,  —  ^^  If 
A.,  confiding,  though  improperiy,  m  the  mistaken  affirmation  of  B., 
pay  him  money,  A.  shall  recover  it  back." 

The  case  was,  the  branch  bank  had  received  two  bad  checks, 
which  they  supposed  they  had  received  from  the  Union  Bank. 
They  sent  them  to  the  Union  Bank  by  their  messenger,  stating  that 
they  came  from  the  Union  Bank  ;  whereupon  the  Union  Bank  paid 
them.  Between  the  time  of  paying  them  by  the  Union  Bank  and 
tbe  discovery  of  the  mistake,  Rawson,  who  drew  them,  failed  and 
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absconded ;  so  that  the  brencfa  bank  lost  the  amount.  Judge  Par- 
sons and  the  Supreme  Court  decided  that  the  loss  must  fall  on  the 
branch  bank,  who  committed  the  first  error. 

The  cases  in  Douglass  and  Bos.  &  Pull,  are  bodi  cases  of  pay- 
ments by  mistake,  and  as  strong  as  the  two  cases  in  Mass.  Reports. 

Cases  of  Setthments  and  Marriage  Articles  being  reformed  on  Ac- 
count of  Mistake, 

Randall  v.  Randall,  2  Peere  Wms.  464,  in  1728.  In  that 
case,  the  husband  had  confessed,  under  hand  and  seal,  that  both  the 
articles  and  settlement  limited  the  estate  to  his  heirs  in  fee,  when  k 
was  the  intention  of  the  mother  of  his  wife  to  limit  it  to  the  heirs 
of  the  wife  in  fee.  The  articles  and  settlement  were  refonned. 
Lord  Chancellor  King  decreed  the  estates  to  be  settled  upon  the 
heirs  of  the  wife  in  fee. 

West  V.  Erissey,  2  Peere  Wms.  349,  in  1726.  Where  the 
settlement  made,  before  the  marriage,  varied  materially  from  the 
articles,  but  stated  to  be  made  '^  in  pursuance  of  the  articles  and 
performance,"  the  settlement  will  be  presumed  to  depart  from  the 
articles  by  mistake. 

See  note  of  Cox  to  the  above  case.  See  3  Bro.  Pari.  Cases, 
347,  in  1727. 

Honor  v.  Honor,  1  Peere  Wms.  123,  in  1 71 0,  before  Lord  Chan- 
cellor Cowper,  establishes  the  same  principle.  The  articles  lim- 
ited the  estates  to  the  heirs  of  the  body  of  the  wife.  The  settle- 
ment (made  before  marriage,  and  in  pursuance  of  the  articles)  was 
to  the  heirs  of  the  body  of  the  husband  of  the  wife  begotten. 

Lord  Chancellor.  ^^  It  is  a  plain  mistake  in  making  the  settle- 
ment vary  from  the  articles." 

After  reciting  the  articles,  he  further  says,  —  ^'  And  the  articles 
being  so,  the  setdement,  which  is  said  to  be  in  pursuance  of  the 
articles,  shows  there  was  no  alteration  of  the  intention,  nor  any  new 
agreement,  between  the  making  of  the  articles  and  the  setdement. 
And  this  appearing  upon  the  face  of  the  articles  and  setdement,  and 
in  the  plain  reason  ot  the  thing,  length  of  time  is  immaterial." 

In  the  case  of  Motteaux  v.  The  London  Ins.  Co.,  1  Atk.  545, 
in  1739,  Halhead,  as  agent  of  the  plaintiff,  paid  the  defendants  fif- 
teen pounds  premium,  being  at  the  rate  of  three  per  cent.,  which 
was  the  current  premium  then,  upon  the  ship,  at  and  from  Fort  St. 
George,  and  a  label  of  such  agreement  was,  on  the  7th  of  August, 
1733,  entered  m  a  book,  and  subscribed  by  Halhead  and  two  of 
the  directors.  The  policy  was  made  out  from  Fort  St.  George. 
Lord  Hardwicke  rectified  the  mistake,  saying  that  the  policy  ought 
to  have  conformed  to  the  label. 

In  Baker  o.  Paine,  1  Ves.  sen.  458,  in  1750,  Lord  Hardwicke 
rectified  an  agreement  by  previous  minutes  of  the  parties. 

In  Barstow  r.  Kilvington,  5  Yes.  jr.  592,  Lord  Eldon  rec- 


JANUABY   TBBH,    1846. 


Rhode  IfUad  v.  M«8tftohas«ttt» 


dfied  a  settlement  by  a  previous  letter  of  the  parQr.     See  also  a 
similar  case  cited  m  a  note  to  that  case. 

Cases  of  Compromise. 

If  a  person,  after  due  deliberation,  enter  into  an  agreement  for 
the  purpose  of  compromising  a  claim  made  bond  fide^  to  which  he 
believes  himself  to  be  liable,  and  with  the  nature  and  extent  of  which 
he  is  fully  acquainted,  the  compromise  of  such  a  claim  is  a  suf- 
ficient consideration  for  the  agreement,  and  a  cimrt  of  equity,  with- 
out inquiring  whether  he  m  truth  was  liable  to  the  claim,  will  compd 
a  specific  performance.  Atwood  v.  — — >  1  Russell,  353 ;  5 
Russell,  149,  affirmed  on  appeal. 

K  a  party,  ignorant  of  plain  and  settled  principle  of  law,  is  in* 
duced  to  yield  a  portion  of  his  indisputable  right,  equity  will  relieve  ; 
but  where  title  is  doubtful,  and  with  due  dehberalion  he  enters  into 
compromise,  no  relief  is  given,  nor  b  consideration  inquired  into. 
1  Sim.  &.  Stu.  564. 

No  remedy  in  equity  for  the  recovery  of  money  paid  on  com- 

Eromise  of  an  action,  where  the  party  had  full  knowledge  of  the 
icts,  and  the  means  of  proving  them'  at  the  trial.  Goodman  «• 
Sayers,  2  Jac.  &.  Walk.  249. 

A  compromise  of  rights,  doubtful  in  point  of  law,  but  founded 
upon  a  misrepresentation  or  suppression  of  facts  in  the  knowledge 
of  one  of  the  parties  only,  cannot  be  supported.  Leonard  v. 
Leonard,  2  Ball  &  Beatt.  171. 

To  constitute  a  fair  compromise  of  right  doubtful  in  point  of 
law,  the  facts  creating  this  doubt  should  be  fairly  stated.     Ibid.  181.^ 

It  is  essential  to  the  validity  of  a  compromise  that  both  parties 
be  in  equal  ignorance.     Ibid.  182. 

Defence  of  compromise  is  not  proper  for  answer,  but  for  plea 
only.     1  Ball  &  Beatt.  323. 

•Authorities  as  to  Presumptions  of  Title. 

^^  A  grant  of  land  will  never  be  presumed  from  lapse  of  time, 
unless  it  be  so  great  as  to  create  the  belief  that  it  was  actually 
made,  or  unless  the  facts  and  circumstances  show  that  the  party  to 
whom  it  is  presumed  to  have  been  made  was  legally  or  equitably 
entided  to  it."  Note  to  Mathews  on  Presumptions,  296,  ed.  of 
1830  ;  6  Cowen,  706  ;  3  Johns.  269, 109  ;  1  Wash.  C  C  R.  70. 

No  possession  of  one  claiming  under  a  defective  title  can  raise  a 

5 resumption  of  a  good  tide.     Mathews,  198,  note ;  5  Harris  & 
ohns.  230  ;  1  Harris  &  Johns.  18  ;  Beal  v.  Lynn,  6  Harris  & 
Johns.  336. 

^^  Presumptions  of  law  are  suppositions  or  opimons  previously 
foimed  on  questions  of  firequent  occurrence,  being  found,  from  ex- 
perience, to  be  generally  accordant  with  truth,  and  remain  of  force 
until  repelled  by  contrary  evidence. 


* 


8UPEEME  COURT, 


Eiioil«   lsl«nil  o.   MaccachatetU. 


^^  Presumptions  of  fiust  are  conclusions  drawn  from  particular  cir- 
cumstances. Many  of  the  presumptions  of  law  were  formerljr  con- 
sidered too  powerful  to  admit  of  contradiction,  but  this  doctrine  is 
now  confined  principally  to  the  doctrine  of  estoppek."  Mathews, 
2 ;  Phillips  on  Evidence,  6tfa  ed.,  146. 

<^  The  pounds  upon  which  Ic^  presumptions  rest  are  various. 
In  some  cases  on  tro  laws  of  nature  and  the  general  principles  of 
justice,  on  the  nature  and  general  incidents  of  property.  In  others, 
on  those  innate  principles  of  self-interest  and  prudence,  which  gen- 
erally govern  the  conduct  of  men,"  &c.     Mataews,  2. 

Other  legal  presumptions  originate  in  the  policy  of  the  law.  Of 
this  description,  however,  as  they  relate  to  property,  examples  are 


^^  Presumptions  of  iact  are  such  as  are  usuallv  found  by  ex- 
perience to  lie  consequent  iq>on,  or  coincident  with,  the  facts  pre- 
sumed. They  must  correspond  with,  and  be  adequate  to  account 
for,  the  circumstances  actually  proved."    Mathews,  4. 

^^  Legal  presumptions  generallv  apply  to  facts  of  a  transitory 
character,  the  proper  evidence  oi  which  is  not  usually  preserved 
with  care  ;  but  not  to  records  or  public  documents,  &c.,  unless 
proved  to  have  been  lost  or  destroyed."  Mathews,  4,  in  note ; 
Brunswick  t;.  McKeaa,  4  Greenleaf,  611. 

'^  Presumptions  from  evidence  of  the  existence  of  particular  &ct8 
are,  in  many  cases,  if  not  all,  mixed  questions  of  law  and  fact.  If 
the  evidence  be  irrelevant  to  the  fact  msisted  upon,  or  such  as  can- 
not £urly  warrant  a  jury  in  presuming  it,  the  court  would  err  in 
instructing  them  that  they  are  at  liberty  to  presume  it."  Ibid«  p. 
5,  note  ;  Bank  of  United  States  v.  Corcoran,  2  Peters^s  &•  C.  iL 
133. 

^^  Following  up  this  principle,  courts  will,  in  favor  of  long  pos- 
session, presume  as  well  the  existence  of  the  needful  instruments 
of  conveyance,  as  the  observance  of  all  such  acts  and  solenmities 
as  are  requisite  to  make  actual  assurances  valid." 

Fines  and  recoveries  are  an  exception,  which  cannot  be  pre- 
sumed without  evidence  direcdy  poinung  to  them. 

Act  of  parliament,  and  grants  from  Uie  crown,  though  assuran- 
ces of  record,  are  constantly  presumed,  within  even  the  time  of 
legal  memory.  Cowp.  102,  216  ;  Jac.  &  Walk.  63,  159  ;  11 
East,  488.     See  Am.  authorities  in  note,  p.  6,  Mathews. 

^^  Ignorance  has  sometimes,  in  courts  of  equity,  been  held  to 
afford  an  answer  to  averred  releases  of  demands.  The  desertion 
of  a  right,  it  has  been  judicially  observed,  always  supposes  a  pre- 
vious Knowledge  of  it.  It  is  absurd  to  say  that  a  man  has  relin- 
quished a  right  of  which  he  is  not  aware."  Mathews,  17,  18  ; 
Bel.  Ch.  Cas.  1 1  ;  2  Peere  Wms.  736  ;  per  Sir  Wm.  Grant, 
2  Mer.  362. 

In  England  there  is  but  litde  difference  between  the  doctrine  of 
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prescription,  and  the  doctrine  of  presurnine  lost  grants,  in  regard 
to  the  objects  embraced  by  the  two  principles. 

The  doctrine  of  prescription  never  extended  to  lands  in  fee,  or 
corpot'eal  hereditaments,  nor  did  it  extend  to  such  incorporeal 
rights  as  could  exist  only  by  matter  of  record  ;  such  as  many  spe- 
cies of  royal  franchise,  deodands,  traitors'  or  felons'  goods,  &c. 

On  the  other  hand,  the  doctrine  of  presuming  grants  never  ex- 
tended to  corporeal  hereditaments ;  but,  unlike  the  doctrine  of 
prescription,  it  embraced  all  incorporeal  hereditaments,  whether 
evidenced  by  matters  of  record,  or  purely  by  grant.  Patents 
from  the  crown,  and  acts  of  parliament  even,  were  presumed  to 
exist. 

The  great  difference  between  the  two  doctrines  consisted  mda- 
ly  in  the  length  of  time  necessary  for  their  successful  operation. 

Under  the  doctrine  of  prescription,  as  it  exists  in  England  to 
this  day,  immemorial  usage  must  be  established.  Therefore,  if  it 
appears  that  the  title  to  be  presumed  had  no  existence  at  any  thne 
subsequent  to  the  1st  Rich.  1  (1189),  there  is  an  end  to  the  power 
and  agency  of  prescription. 

On  the  other  hand,  while  the  doctrine  of  presuming  grants  em- 
braced a  rather  wider  range  of  objects  or  titles,  its  children  were 
deemed  legitimate,  though  comparatively  of  modem  birth. 

This  latter  doctrine,  however,  during  the  whole  of  its  minority, 
experienced  considerable  opposition  trom  many  wise,  as  well  as 
learned,  lawyers.     2  Ev.  Poth.  139. 

The  pariiament  of  Engknd,  by  the  2d  and  3d  Wm.  4  (1822), 
were  obliged  to  remedy  some  of  the  evils  growing  out  of  judicial 
fictions.  The  real  property  commissioners  express  themselves  as 
follows  :  — 

^^  Amid  these  difficulties,  it  has  been  usual  of  late,  for  the  pur- 
pose of  supporting  a  right  which  has  been  long  enjoyed,  but  which 
can  be  shown  to  have  originated  within  time  of  legal  memory,  to 
resort  to  the  clumsy  fiction  of  a  lost  grant,  which  is  pleaded  to 
have  been  made  by  some  person  seized  in  fee  of  the  servient,  to 
another  seized  in  fee  of  the  dominant,  tenement.  But,  besides  the 
objection  of  its  being  well  known  to  the  counsel,  judge,  and  jury, 
that  the  plea  is  imfounded  in  fact,  the  object  is  often  frustrated  by 
proof  of  the  fact  of  the  two  tenements  bavine  been  such  that  the 
fictitious  grant  could  not  have  been  made  in  the  manner  alleged  m 
the  act." 

"  In  addition  to  all  this,"  says  Best,  "it  was  well  observed, 
that  the  requiring  juries  to  make  artificial  presumptions  of  this  kind 
amounted,  in  many  cases,  to  a  heavy  tax  on  their  consciences, 
which  it  was  highly  expedient  should  be  removed.  In  a  word, 
it  became  apparent  that  the  evil  could  only  be  remedied  by  leg- 
islation, and  the  statutes  of  Wm.  4  were  passed  for  that  pur- 
pose." 

VOL.  IV,  76  rr 
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"  Whether  deeds  of  conveyance  can  be  presumed,  in  cases 
where  the  law  has  made  provision  for  their  registration,  has  been 
doubted. 

"  The  point  was  argued  but  not  decided,  in  Doe  v.  Hirst,  11 
Price,  475.  The  better  opinion  seems  to  be,  that  though  the 
court  will  not  in  such  cases  presume  the  existence  of  the  deed  as  a 
mere  inference  of  law,  yet  the  fact  is  open  for  the  jury  to  find,  as 
in  other  cases."     Note  to  1  Greenl.  Ev.  62. 

In  the  United  States,  while  the  doctrine  of  presuming  a  grant 
has  been  applied  to  corporeal  as  well  as  to  incorporeal  heredita- 
ments, and  the  sphere  of  its  operation  very  much  enlarged,  yet,  at 
the  same  time,  the  principle  of  its  operation  has  been  circumscrib- 
ed within  very  narrow,  and  in  all  probability  very  safe,  grounds. 
It  is  placed  beyond  the  reach  of  the  innovation  of  mere  book  law- 
yers and  book  judges,  and  rests,  as  a  mere  matter  of  fact,  upon  the 
common  sense  of  a  jury. 

The  judges  in  England  were  obliged  to  flee  to  this  matter  of  fact 
view,  as  a  refuge  from  the  rapidly  mcreasing  evils  growing  out  of 
artificial  presumptions.  In  this  country,  upon  this  subject,  there 
are  no  artificial  presumptions.  It  is  simply  a  case  of  circumstan- 
tial evidence. 

In  6  Cowen,  725,  it  is  said  : — "A  grant  of  land  wiD  never 
be  presumed,  unless  the  lapse  of  time  is  so  great  as  to  create  a 
belief  that  it  was  actually  made  ;  or  unless  the  facts  and  circum- 
stances show,  that  the  party  to  whom  it  is  presumed  to  have  been 
made  was  legally  or  equitably  entitled  to  it.'*  Mathews  on  Pre- 
sumption, 296,  note,  ed.  1836  ;  6  Cowen,  706  ;  3  Johns.  109, 
269  ;  1  Wash.  C.  C.  Rep.  70. 

Same  principle  in  2  Wendell,  13-15. 

In  Ricard  r.  Williams,  7  Wheat.  59,  this  court  decided,  that 
"  Presumptions  of  a  grant,  arising  from  a  lapse  of  time,  are  ap- 
plied to  corporeal  as  well  as  to  incorporeal  hereditaments.  They 
may  be  encountered  and  rebutted  by  contrary  presumptions,  and 
can  never  arise  where  all  the  circumstances  are  entirely  consistent 
with  the  non-existence  of  a  grant.  •^  fortiori,  they  cannot  arise 
when  the  claim  is  of  such  a  nature  as  is  at  variance  with  the  sup- 
position of  a  grant.'* 

"  Legal  presumptions  generally  apply  to  facts  of  a  transitory 
character,  the  proper  evidence  of  which  is  not  usually  preserved 
^th  care  ;  but  not  to  records  or  public  documents  in  the  custody 
of  ofiicers  charged  with  their  preservation,  unless  proved  to  have 
been  lost  or  destroyed."  Cowen  &  Hill's  Notes  to  Phillips,  Part 
1,  p.  364 ;  Brunswick  r.  McKean,  4  Greenl.  508. 

See  Cowen  &  Hill*s  notes,  generally,  on  subject  of  presump- 
tions. 

^^  No  possession  of  one  claiming  under  a  defective  tide  can 
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raise  a  presumption  of  a  good  title. '^  Mathews,  198,  note  ;  5 
Harris  &  Johns.  230  ;  1  ibid.  10  ;  6  ibid.  336. 

*'  Presumptions  from  evidence,  of  the  existence  of  particular 
facts,  are,  in  many  cases,  if  not  all,  mixed  questions  of  law  and 
fact.  If  the  evidence  be  irrelevant  to  the  fact  insisted  upon,  or 
such  as  cannot  fairly  warrant  a  jury  in  presuming  it,  the  court  would 
err  in  instructing  them  that  they  are  at  liberty  to  presume  it." 
Bank  of  United  States  v.  Corcoran,  2  Peters,  133. 

^^  Ignorance  has  sometimes,  in  courts  of  equity,  been  held  to 
afibrd  an  answer  to  averred  releases  of  demands. 

"  The  desertion  of  a  right,  it  has  been  judicially  observed,  al- 
ways supposes  a  previous  knowledge  of  it. 

^'  It  is  absurd  to  say,  that  a  man  has  relinquished  a  right  of  which 
he  is  not  aware." 

Mathews  on  Pres.  17,  18  ;  Sel.  Ch.  Cases,  11  ;  2Peere  Wms. 
730  ;  per  Sir  Wm.  Grant,  2  Mer.  362. 

Cases  upon  Presumptive  Evidence. 

Beedle  v.  Beard  et  al.,  in  4th  Ja.  1  (1627^,  12  Coke,  5. 

In  31st  Ed.  1  fl303),  tlie  king  being  seized  of  the  manor  of 
Kimbolton,  to  whicn  the  advowson  of  the  church  was  appendant, 
granted  said  manor,  with  the  appurtenances,  to  Humphrey  de  Bo- 
hun.  Earl  of  Hereford,  in  tail  gDneral.  Humphrey  de  Bohun,  tlie 
issue  in  tail,  by  his  deed,  in  the  40th  Ed.  3  (1367),  granted  the 
said  advowson,  then  full  of  an  incumbent,  to  the  prior  of  Stonely 
and  his  successors  ;  and  at  the  next  avoidance  they  held  it  in  pro- 
prio  usus;  and  upon  this  appropriation  made  concurrentibus  iis  quere 
in  jure  requirunter.  After  the  death  of  the  mcumbent,  the  said 
prior  and  his  successors  held  the  said  church  appropriate,  until  the 
dissolution  of  the  monastery.  In  27th  Hen.  8  (1530),  the  said 
manor  descended  to  Edw.,  Duke  of  Buckingham,  as  issue  to  said 
estate  tail.  The  reversion  descended  to  Henry  VIII.  The  Duke, 
in  13th  Hen.  8,  was  attaint  of  high  treason.  In  14th  Hen.  8, 
the  king  granted  said  manor,  &c.,  with  all  advowsons  append- 
ant, to  Richard  Wingfield,  and  the  heirs  male  of  his  body.  In 
16th  Hen.  8,  it  was  enacted  by  parliament,  that  the  Duke  shall 
forfeit  all  manors,  &c.,  advowsons,  &c.,  which  he  had  in  4th 
Hen.  8. 

The  king,  37th  Hen.  8,  '^  granted  and  sold  for  money  the  said 
rectory,  &c.,  of  Kimbolton,  as  inappropriate  in  fee,  which  by 
mesne  conveyance  came  to  the  plamtiff  for  £  12,000.  In  the 
37  Eliz.,  Beard,  the  defendant,  did  obtain  a  presentation  of  the 
queen  bv  lapse,  pretending  that  the  said  church  was  not  lawfully 
appropriate  to  the  said  prior  of  Stonely. 

"1st.  For  this,  that  Humphrey,  who  did  grant  it  to  the  said 
prior,  had  nothing  in  it,  for  that  it  did  not  pass  to  his  ancestor  by 
these  words,  Manorium  cum  pertinentibus.^^ 
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In  the  case,  the  advowson  was  bought  and  paid  for  in  1303  ; 
was  in  the  possession  of  the  first  taker,  Earl  of  Hereford,  until 
1367,  sixty-four  years.     It  was  then  granted  to  a  corporation,  the 

1)rior  of  Stonely,  in  whose  possession  it  remained  until  the  disso- 
ution  of  the  monasteries,  in  the  reign  of  Henry  VIII.,  1530, 
one  hundred  and  sixty-three  years  more.  It  descended  to  the 
Duke  of  Buckingham,  upon  his  attainder  was  forfeited  to  the 
crown,  and  Henry  VIII.  granted  the  manor  and  advowson  to 
the  plaintiff  for  a  pecuniary  consideration.  The  action  was  tried 
in  4th  Ja.  1,  1627,  three  hundred  and  twenty-four  years  after  the 
possession  commenced  under  the  first  grant. 

Mayor  of  Kingston  upon  Hull  t;.  Homer,  Cowper  102,  in  1774. 

The  declaration  stated  the  right  of  the  plaintiff,  as  mayor,  to 
certain  water-bailiff  dues,  for  certain  goods  imported  into  Kingston. 

In  support  of  the  title,  the  plaintiff  produced,  — 

1.  An  entry  upon  the  corporation  books,  entitled  ^^  A  par- 
ticular note  of  all  such  duties,  &c.,  as  by  the  water-bailiffs  are  to 
be  received  for  the  use  of  the  mayor  and  burgesses  of  Kingston 
upon  Hull,  according  to  the  order  prescribed  and  set  down  in  the 
year  1441,  and  continued  and  put  in  use  from  that  time  to  the 
I»'esent  day,  1st  April,  1575.''  In  this  list  were  included  the 
duties  in  question. 

2.  An  order  of  the  corporation,  in  the  13th  Eliz.,  requiring 
the  water-bailiff  to  keep  these  duties  separate,  &c. 

Then  followed  a  particular  account  of  the  receipt  of  these  duties  ' 
from  1545  to  1646,  from  1648  to  1676,  of  persons  who  had  rented 
the  office  of  water-bailiff;  also  an  account  of  dues  for  three  years 
in  1726 ;  and  the  testimony  of  persons  who  had  paid  the  dues  from 
1734  ;  together  with  an  estimate  of  repairs  by  the  corporation  to 
the  amount  of  £  15,000. 

The  defence  was,  that  the  earliest  book  of  the  corporation  was 
the  19th  Ed.  3  (1346),  and  the  date  of  their  charter  the  27th 
Ed.  1  (1299),  a  century  subsequent  to  the  time  of  legal  memory, 
Rich.  1,  1199. 

That  the  title,  if  any,  to  the  duties  in  question  could  be  sup- 
ported only  by  prescription  or  charter.  That  the  first  did  not 
exist,  they  being  a  corporation  within  legal  memory.  That  the 
charter  authorized  the  erection  of  the  port,  but  granted  no  duties. 

To  this  it  was  answered,  that  a  usage  of  three  hundred  years 
was  a  sufficient  ground  to  presume  a  grant  of  the  duties,  in  consid- 
eration of  the  repairs,  which  it  was  in  proof  the  corporation  bad 
constantly  done  from  1441  to  the  bringing  the  action. 

Lord  Mansfield  said,  there  were  two  grounds  to  show  that  the 
evidence  was  sufficient  to  go  to  the  iunr :  — 

1 .  That  there  existed  a  port,  witn  duties  belonging  to  the  king, 
previous  to  the  charter  of  5th  Rich.  2.  Consequently,  a  grant  bj 
Rich.  2  of  the  port  would  carry  the  duties  along  with  it. 
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3.  If  this  charter  erected  a  new  port,  the  king  coald  not  create 
duties.  But  that  there  mi^t  be  some  charter  from  the  king 
creating  and  giving  these  duties,  upon  a  ground  which  would  sup- 
port them  in  point  of  law,  namely,  upon  the  consideration  of  re- 
pairs, and  the  general  advantage  to  be  derived  to  the  public  from 
Its  being  properly  kept  up. 

The  question  that  arises  upon  it  is,  "  Whether,  upon  the  evi- 
dence, it  was  properly  left  to  the  jury  to  presume  such  grant  be- 
tween 1382  (date  of  charter)  and  1441"  (time  of  first  collecting 
the  duties),     p.  106. 

Lord  Mansfield  (p.  108).  "  A  jury  is  concluded,  bjr  th^  statute 
of  limitations,  as  a  bar.  So,  in  the  case  of  prescription,  if  it  be 
time  out  of  mind,  a  jury  is  bound  to  conclude  the  right  from  that 
prescription,  if  there  could  be  a  legal  commencement  of  the  right.** 
Any  written  evidence,  showmg  a  time  when  the  claim  did  not  exist, 
is  an  answer  to  prescription,     p.  109. 

"  But  length  of  time,  used  merely  by  way  of  evidence,  may  be 
left  to  a  iury  to  be  credited  or  not,  and  to  draw  their  inference  one 
way  or  tne  other,  according  to  circumstances."     p.  109. 

"  In  questions  of  this  kind,  length  of  time  goes  a  great  way  ;  but 
there  is  no  positive  rule  which  says,  that  a  hundred  and  fifty  years' 
possession,  or  any  other  length  of  time  within  memory,  is  a  suf- 
ficient ground  to  presume  a  charter."     p.  110. 

The  case  of  Johnson  &  Humphrey  v.  Ireland,  11  East,  279, 
presented  the  question,  whether  "  the  enfranchisement  of  copyhold 
may,  upon  proper  evidence,  be  presumed  even  against  the  house." 

The  evidence  offered  and  rejected  by  Heath  was  an  entry,  in  the 
parliamentary  survey,  of  sixpence  rent  against  these  premises  for 
a  hundred  and  sixty  years,  in  the  column  of  freehold,  instead  of  six 
shillings  and  sixpence,  in  the  column  of  copyhold. 

The  court  admitted  the  evidence,  observing  that  there  were  per- 
sons, between  1636  and  1649,  competent  to  make  the  enfranchise- 
ment, '^  the  king  having  continued  ms  functions  the  greater  part  of 
the  time."     p.  283. 

Fenwick  v.  Reed,  5  Bam.  &  Aid.  228,  in  1821.  In  this  case, 
Reed,  the  defendant,  took  possession  of  the  estates  of  the  plaintiff, 
in  ^750,  under  an  agreement  to  remain  in  possession  until  the  debts 
we're  satisfied  out  of  the  rents  and  profits.  In  1801,  a  suit  in 
chancery  was  instituted  by  the  plaintiff.  Much  evidence  was  offer- 
ed on  both  sides.  Bayley,  Justice,  told  the  jury,  "  that  the  real 
question  was,  whether  they  believed  that  a  conveyance  had  actually 
taken  place." 

The  court  approved  of  this  direction,  and  said,  — "In  cases  where 
the  original  possession  cannot  be  accounted  for,  and  would  be  un- 
lawful unless  there  had  been  a  grant,  the  case  may  be  different. 
Here  the  original  possession  is  accounted  for,  and  is  consistent  with 
the  fact  of  there  having  been  no  conveyance.     As  the  defendant's 
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ancestors  had  originally  a  lawful  possession,  it  was  incumbent  on 
them  to  give  stronger  evidence  of  a  convejrance." 

Abbott,  Chief  Justice,  also  says, —  "  In  my  opinion,  presump- 
tions of  grants  and  conveyances  have  already  gone  to  too  great 
lengths,  and  I  am  not  disposed  to  extend  them  farther." 

Bay  ley  said,  —  "  The  question  for  the  jury  was  a  mere  question 
of  fact,  whether  there  had  been  such  a  conveyance.  The  deeds  of 
1747  and  1762  were  both  produced,  and  if  there  bad  been  a  con- 
veyance, it  would  probably  have  been  produced  also.  No  draft  of 
it,  or  abstract  referring  to  it,  was  produced.  A  conveyance  of  tfab 
sort  was  not  likely  to  have  been  lost,  if  it  ever  existed." 

The  case  of  Howson  v.  Waterton,  3  Bam.  &  Aid.  160  (1819), 
was  a  conveyance  of  copyhold  lands  (in  1743,  by  surrender  in 
open  court)  to  charitable  uses  ;  was  declared  void,  for  not  comply- 
ing with  the  provisions  of  9  Geo.  2,  ch.  36,  which  requires  all 
conveyances  to  be  executed  in  the  presence  of  two  witnesses,  to  be 
enrolled  in  chancery,  and  for  the  party  to  survive  one  year. 

The  court  was  asked  to  presume  an  enrolment. 

Abbott,  Chief  Justice,  said,  —  "  No  instance  can  be  found,  where 
the  court  have  said  that  an  enrolment  has  been  presumed." 

Bayley  said,  —  "  As  to  presuming  an  enrolment,  if  it  had  appear- 
ed that  the  rolls  of  chancery  had  been  searched,  and  a  chasm  had  been 
found  about  that  period,  it  might  have  been  different."     p.  142. 

Best,  on  Presumptions,  p.  149,  says,  —  "It  has  been  said, 
(Beanland  v.  Hirst,  Price,  475  ;  Phill.  &  Am.  Ev.  476),  that  the 
registration  of  the  memorial  of  a  deed  in  a  register  county  cannot  be 
presumed,  and  that  direct  proof  must  be  adduced." 

But  it  is  difficult  to  contend,  "  that  there  can  be  any  matter  of 
fact  which  a  juir  may  not  presume  from  possession  and  circum- 
stances, when  that  possession  and  circumstances  are  sufficiently 
strong  to  convince  them  of  its  existence.  The  true  conclusion 
seems  to  be,  that  in  the  case  of  a  memorial  of  a  deed  requiring 
registry,  the  court  will  not  direct  them  to  make  any  artificial  pre- 
sumption." 

Best  cites  1  Greenleaf 's  Law  Ev.,  Ar.  46,  p.  62.  "  The  same 
presumption,  says  Greenleaf  (p.  62),  has  been  advised  in  regard 
to  the  reconveyance  of  mortgages,  conveyances  from  old  to  new 
trustees,  mesne  assignments  of  leases,  and  any  other  species  of 
documentary  evidence  and  acts  in  pais  which  are  necessary  for  the 
support  of  a  title,  in  all  other  respects  evidently  just." 

"  It  is  sufficient  that  the  party  who  asks  for  the  aid  of  this  pre- 
sumption has  proved  a  title  to  the  beneficial  ownership,  and  a  long 
possession  not  inconsistent  therewith  ;  and  has  made  it  not  unrea- 
sonable to  believe,  that  the  Seed  of  conveyance,  or  other  act  es- 
sential to  the  title,  was  duly  executed.  Where  these  merits  are 
wanting,  the  jury  are  not  advised  to  make  the  presumption."  He 
cites,  among  numerous  other  authorities,  Doe  t.  Cooke,  6  Bing. 
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or  the  extension  of  his  patent  to  the  Commissioner,  who  is  required 
to  publish  a  notice  oi  such  application  ^*  in  one  or  more  of  the 
principal  newspapers  in  the  city  of  Washington,  and  in  such  other 
paper  or  papers  as  lie  may  deem  proper,  published  in  the  section 
of  country  most  interested  adversely  to  the  extension  of  the  pa- 
tent." *^  And  the  Secretary  of  State,  the  Commissioner  of  the 
Patent-office,  and  the  Solicitor  of  the  Treasury  shall  constitute  a 
board  to  hear  and  decide  upon  the  evidence  produced  before  them 
both  for  and  against  the  extension,  and  shall  sit  for  that  purpose 
at  the  time  and  place  designated  in  the  published  notice  thereof. 
The  patentee  slmll  furnish  to  said  board  a  statement  in  writing, 
under  oath,  of  the  ascertained  value  of  the  invention,  and  of  his 
receipts  and  expenditures,  sufficiently  in  detail  to  exhibit  a  true  and 
faithful  account  of  loss  and  profit  in  any  manner  accruing  to  him 
from  and  by  reason  of  said  invention.  And  if,  upon  a  hearing 
of  the  matter,  it  shall  appear  to  the  full  and  entire  satisfaction  oi 
the  said  board,  having  due  regard  to  the  public  interest  thereini 
that  it  is  just  and  proper  that  tlie  term  of  the  patent  should  be  ex- 
tended by  reason  of  the  patentee,  without  neglect  or  fault  on  his 
part,  bavmg  failed  to  obtam,  from  the  use  and  sale  of  his  invention, 
a  reasonable  remuneration  for  the  time,  ingenuity,  and  expense  be- 
stowed upon  the  same,  and  the  introduction  thereof  into  use,  it 
shall  be  the  duty  of  the  Commissioner  to  renew  and  extend  the  pa- 
tent," &c.  ;  ^^  and  thereupon  the  said  patent  shall  have  the  same 
effect  in  law  as  though  it  had  been  originally  granted  for  the  term 
of  twenty-one  years.  And  the  benefit  of  such  renewal  shall  extend 
to  assignees  and  grantees  of  the  right  to  use  the  thing  patented, 
to  the  extent  of  their  respective  interest  therein." 

This  section  embraces  patents  previously  issued,  and  the  con- 
struction now  to  be  given  to  it  operates  on  all  cases  of  extensions 
under  it,  whether  the  assignments  were  made  before  or  after  the 
passage  of  the  act. 

The  object  of  this  section  is  so  clearly  expressed  as  not  to  admit 
of  doubt.  It  was  for  the  exclusive  benefit  of  the  patentee  ;  for 
the  extension  can  only  be  granted  when  it  shall  be  made  to  appear 
that  the  patentee,  '^  without  neglect  or  fault  on  his  part,  having 
failed  to  obtain,  from  the  use  and  sale  of  his  invention,  a  reasona- 
ble remuneration  for  his  time,  ingenuity,  and  expense,"  &c.  This, 
then,  being  the  clear  intent  of  Congress,  expressed  in  this  section, 
it  must  have  a  controlling  influence  in  the  construction  of  other 
parts  of  the  section.  A  statute  is  construed  by  the  same  rule  as  a 
written  contract.  The  intent  of  law-makers,  and  of  the  persons 
contracting,  where  that  intent  clearly  appears,  must  be  carried  into 
eflfect.  Where  the  statute  or  the  contract  is  so  repugnant  in  its 
language  as  not  to  show  the  intent,  then  no  effect  can  be  given  to 
it.     K  the  words  used  be  susceptible  of  such  a  construction  as 

VOL.  IV.  87  f3* 


SUPBEME   COURT. 


fthode  Island  v.  M«»sacbu«eUf. 


transaction  of  twenty-five  years  standing.  It  was  a  case  of  con- 
fidence. 

The  Lord  Chancellor  Redesdale  says:  —  ^'  The  case,  there- 
fore, by  its  circumstances,  is  taken  out  of  the  principles  of  pre- 
sumption and  prescription,  which  ought  to  protect  professional 
men.  On  these  grounds,  and  a  fair  view  of  die  case,  as  a  jury- 
man, it  is  my  opinion  that  the  bond  was  not  intimated." 

Wood  V.  Veal,  5  Bam.  &  Aid.  454,  was  the  case  of  land  un- 
der lease  from  1719  to  1818  ;  and  as  iar  as  memory  could  extend 
had  been  used  by  the  public,  and  lighted,  paved,  and  watched,  un- 
der an  act  of  parliament,  in  which  it  was  enumerated  as  one  of  die 
streets  of  Westminster. 

It  was  submitted  to  the  jury  by  the  court  whether  diere  had  beea 
a  dedication  to  the  public,  telling  them  that  there  might  be  a  hi^ 
way  without  a  thoroughfare,  and  telling  them  that  nothing  done  by 
the  lessee,  without  the  consent  of  the  owner  of  the  fee,  woidd  give 
the  right  of  way  to  the  public.  Bayley,  J.,  said,  —  '*  Where  the 
consent  b  by  a  person  having  a  limited  rigfa^,  it  can  only  contanue 
for  a  limited  period." 

Same  principle.     Barkee  v.  Richardson,  4  Bam.  &  Aid.  579. 

Wright  V.  Smythies,  10  East,  409,  is  a  decision,  that  no  pre- 
sumption of  a  grant  enrolled  can  be  presumed,  because  if  it  existed 
it  might  be  shown. 

In  Vooght  V.  Winch,  2  Bam.  &  Aid.  663,  it  was  said,  —  "If 
it  is  admitted  that  this  was  a  public,  navigable  river,  and  that  all  his 
Majesty^s  subjects  had  a  ri^t  to  use  it,  an  obstruction  for  twenty 
vears  would  not  have  the  effect  of  preventing  his  Majesty's  suIk 
jects  from  using  it."     p.  667. 

In  Mathews  on  Presumpdons,  p.  17,  it  is  said,  —  "  That  no 
length  of  time  will  raise  a  presumpdon  in  iavor  of  encroachments 
on  the  public  ;  at  least,  no  period  has  as  yet  been  menticHied  as 
binding  the  community." 

Carter  v,  Murcott,  4  Burr.  2163,  and  7  East,  199,  are  cited. 

In  Stoughton  et  al.  v.  Baker,  4  Mass.  R.,  Parsons,  J.,  says : 
—  '*  Every  owner  of  a  water-mill  or  dam  holds  it  on  \he  condirion 
or  limitadon  that  a  sufficient  passage-way  is  left  for  the  fish.  This 
limitation,  being  for  the  benefit  of  the  public,  is  not  extinguished 
by  any  inattendon  or  neglect,  for  no  laches  can  be  inqputed  to  the 
government,  and  against  it  no  time  runs." 

In  Livett  v,  Wilson,  3  Bing.  R.  115,  the  court  instracted  the 
jury,  that  if  they  thought  there  was  no  deed  of  the  ri^t  of  way, 
thev  must  find  accordingly,  notwithstanding  the  possession. 

Mathews,  p.  17,  says,  —  **  The  apparent  assent  of  the  advo^e 
party  is,  in  all  cases  of  this  sort,  the  true  and  essendal  source  <^ 
mference ;  but  it  is  evident,  that,  without  a  total  disregard  to  fact, 
this  cannot  be  maintained  where  the  claim  has  formed  a  constant 
source  of  contest." 
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See  Madi0W8,  19,  also,  as  to  a  body  of  creditors,  tinder  an  as- 
s^nmem  to  trustees  for  tbeir  benefit,  being  also  an  answer  to  lapse  of 
time,  such  persons  not  being  expected,  in  their  collective  capacity, 
to  use  the  same  diligence  as  individufds.  3  Ves.  740  ;  12  Yes. 
136,  158. 

Piatt  V.  Vattier  et  al.,  9  Peters,  416,  405  ^1835),  was  a  case 
of  clear  adverse  possession  for  thirty  years,  without  a  claim  even, 
or  the  shadow  of  an  excuse.  The  court  say,  p.  416,  — ^^  And  we 
are  of  opinion  that  the  lapse  of  time  is,  upon  the  principles  of  a 
court  of  equity,  a  dear  bar  to  the  present  suit,  independently  of 
the  statute.  There  has  been  a  clear  adverse  possession  of  thirty 
years,  without  the  acknowledgment  of  any  equity  or  trust  estate 
nt  Bartel  ;  and  no  circumstances  are  stated  in  toe  bill,  or  shown  in 
evidence,  which  overcome  the  decisive  influence  of  such  an  adverse 
possession.''     Per  Story,  J. 

Miller  «.  Mclntire,  6  Peters,  61,  62  (1832),  was  the  coimnon 
oase  of  a  bill  in  a  court  of  equity,  where  the  statute  of  limitation 
was  applied  I^  analogy,  and  not  where  time  was  used  as  evidence. 

Points  of  the  Respondents. 

The  complainant's  case  proceeds  upon  two  propositions  ;  first, 
that  the  charter  of  Massachusetts  of  March,  1628,  intended  to 
trace  as  her  southern  boundary  a  line  three  miles  south  of  what  is 
now  the  main  stream^ what  is  now  caUed  Charles  Jtiver ;  second, 
that  therefore  the  complainant  has  the  right  to  have  the  same  line 
of  boundary  decreed  at  this  time,  without  regard  to  any  thing  which 
has  taken  pkce  since  the  date  of  the  charter. 

Both  these  propositions  the  respondents  controvert.  And,  first, 
they  contend,  that  the  charter  intended  to  trace,  as  their  southeni 
boundary,  a  line  tibree  miles  south  of  aU  the  waters  of  the  Charles^ 
as  a  geographical  whole  ;  three  miles  south  of  its  basin  or  valley^ 
and  of  the  sources  and  contributory  streams  which  feed  and  pre* 
serve  it. 

To  enable  the  court  to  determine  between  these  two  construe* 
tions,  they  will  contend,  that  it  is  competent  to  advert  to  a  great 
body  of  extrinsic  circumstances  and  evidence,  the  character,  situ* 
ation,  age,  and  objects  of  the  parties,  their  knowledge  or  ignorance 
of  the  localities,  the  existence  or  non-existence  of  distinctive  names 
of  contributory  streams,  and,  above  all,  to  the  contemporary  exposi- 
tion of  the  instrument  afiTorded  by  the  acts  of  parties  in  the  age  of 
the  charter  and  subsequently. 

.  And  upon  this  point  they  maintain  the  position,  that  as  the  Ian* 
guage  of  the  charter,  ^^  three  miles  south  of  Charles  River,  and 
any  and  every  part  thereof,"  is  vague,  general,  and  flexible,  such 
extrinsic  evidence  as  is  above  indicated  may  be  resorted  to  in  order 
to  ascertain  the  sense  in  which  the  parties  used  it ;  that  even  if  the 
language  prim&  fronte  bears  a  particular  legal  sense,  it  may  be 
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shown  to  have  been  used  in  a  different  one ;  that  this  might  be 
done,  even  if  the  grant  was  recent,  and  between  individuals  ;  and 
that  it  may  be  done  a  fortiori  muUo  when  the  instrumoit  b  ancient 
and  IS  the  charter  of  a  State. 

In  suppcnrt  of  this  proposition  of  the  law  of  evidence  will  be 
cited  GreenleaPs  Ev.  §§  280,  286-288,  290,  295  ;  3  Cowen's 
Phillips,  1362,  1389  ;  6  Pick.  63  ;  16  Johns.  R.  14  ;  16  Wend. 
663  ;  6  Mass.  R.  435  ;  13  Pick.  261  ;  2  New  Harop.  R.  369  ; 
1  M.  &  K.  571  ;    6  Sim.  54  ;    3  Cowen's  PhUUps,  1403 «  1406  ; 

1  Mason,  10,  12 ;  1  Mood.  &.  Malk.  300  ;  19  Johns.  R.  313  ;  i 
Bing.  445  ;  3 Camp.  16  ;  1  Conn.  &  Lawson,  223*225  ;  3  Bam. 
&.  Adolph.  728. 

These  cases  show  that  the  terms  in  this  charter  are  so  far  vague 
and  flexible,  that  even  if  they  legally  import  the  complainant's  coo- 
struction,  it  may  be  proved  that  a  different  one  was  intended.  7 
8im.  310  ;  3  Atk.  576.    See,  too,  16  Peters,  534  ;  2  Inst.  282  : 

2  Brod.  &  Bing.  403. 

Proceeding,  then,  to  discuss  the  question  of  the  original  meai^ 
ing  of  the  charter,  under  a  view  of  all  the  surrounding  circumstaii* 
ces,  the  respondents  will  maintain,  — 

1.  That  the  burden  of  proof  is  upon  the  complainants  ;  and  that, 
bemg  out  of  possession,  never  having  been  in  possession,  and 
presenting  the  question  after  a  lapse  of  more  than  two  centuries, 
they  should  be  holden  to  make  their  construction  clear  to  judicial 
certainty  ;  13  Pick.  77  ;  2  Brod.  &  Bing.  403. 

2.  That  the  charter  is  to  be  construed  most  liberally  in  favor  of 
the  grantee,  because  it  was  a  grant  from  a  monopolist  to  the  peo|^ 
of  Massachusetts  of  that  and  of  all  generations.  1  Bancroft's  His- 
tory, 292,  293,  351-354  ;  11  Peters,  544  ;  7  Pick.  487. 

3.  That  there  is  no  circumstance  or  consideration  in  aid  of  the 
complainant's  interpretation,  beyond  the  words  themselves  ;  that 
they  have  never  Imd  possession  under  their  interpretation  ;  that 
there  is  no  proof  that  the  streams  and  fountains  south  of  what  is 
now  the  main  stream  of  what  is  now  Charles  Rivtir  have  not  al- 
ways been  reputed  parts  of  Charles  River ;  and  that  there  is  proof 
that  anciently  they  were  so  reputed.  See  depositions  of  Metcalf, 
Cowell,  Ware,  and  Mann,  in  papers  put  into  the  case  by  Massachu- 
setts, pp.  30  -  32  ;  1  Douglass's  Summ.  415,  463. 

4.  That  there  is  no  judicial  evidence  that  the  words  themselves, 
in  the  age  of  the  date  of  this  charter,  used  by  such  parties,  in  such 
an  instrument,  even  prima  fronte^  bore  the  sense  contended  for 
by  the  complainants  ;  that  they  do  not  obviously  import  that  sense  ; 
and  that,  in  the  absence  of  other  evidence,  the  court  would  not, 
against  a  possession  of  two  centuries,  even  prim&  faeie^  so  con- 
strue them. 

And,  e  cofUra^  b  aid  of  the  respondent's  interpretation,  thej 
will  contend,  — 
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1.  That  preBumption  favors  it,  arising  from  long  possession. 

2.  That  if  the  words  may  bear  two  senses,  that  which  is  most 
beneficial  to  the  grantee,  the  settler,  and  colonist  will  be  taken, 
rather  than  that  most  beneficial  to  the  mcmopolist  grantor. 

3.  That  the  words  themselves  move  obviously  and  naturally 
import  the  sense  claimed  by  the  remonstrance. 

4.  That  their  construction  imputes  the  more  probable,  reasona- 
ble, and  usual  conduct  to  these  parties,  since,  under  the  complain*- 
ant^s  construction,  the  boundary  would  be  a  fluctuating  and  uncer- 
tarn  one,  var^ng  with  reputation  ;  and  would  divide  a  river  between 
the  States,  giving  the  main  stream  to  one  and  the  sources  and  con- 
fluent waters  to  the  other,  thus  promoting  strife.  Whereas  the 
obvious  design  of  this  charter  was  to  give  Ae  whde  river  to  Massa- 
cfausetts.     1  Howard,  186. 

5.  That  the  whole  question  is  settled  by  the  contemporaneous 
exposition ;  that  Massachusetts,  from  the  planting  of  the  colony, 
took  an  open  and  notorious  possession  under,  according  to,  and  in 
eaforcement  of  her  present  doctrine  of  interpretation,  going  more 
than  three  miles  south  of  what  is  now  the  main  stream  of  what  is 
now  Charles  River  ;  and  that  during  all  the  period  properly  de* 
nominated  contemporary,  and  down  to  the  year  1750,  neither  the 
erown,  nor  Plymouth,  Rhode  Island,  nor  Connecticut,  objected  to 
that  interpretation,  but  <m  the  contrary  expressly  and  repeatedly  as- 
sented to  it ;  Plymouth  in  1638  and  1664,  Rhode  Island  in  1711 
and  1718,  and  Connecticut  in  1713.  And  this  conduct  of  Massa* 
efausetts,  m  assertion  of  her  prmciple  of  interpretation,  and  this  con- 
temporary assent  of  all  others  adversely  interested,  constitute  a 
body  of  circumstantial  evidence  in  favor  of  the  Massachusetts  in- 
terpretaticMi,  which  would  be  decisive  of  the  cause  on  that  point 
tlone. 

To  show,  1.  That  Massachusetts  took  and  nmbtained  a  posses- 
aion  from  the  earliest  period  under  her  present  doctrine  of  construe* 
tion  will  be  cited,  —Bill,  29,  30,  34,  35  ;  Evidence  of  R.  I.  47, 
56, 63,  104  ;  Borden's  Evidence,  3  ;  1  Winthrop's  Journal,  284  ; 
1  Hutch.  108  ;  1  Trumb.  185,  186,  401,  402  ;  Connecticut  Me- 
morial, 4,  8  ;  Answer,  5  ;  Ev.  of  R.  I.  53,  90,  101,  104,  105, 
111,  119,  121  ;  1  Hutch.  208  ;  Mass.  Rep.  of  1791,  p.  3  ;  Mass. 
Ev.  22. 

2.  To  show  assent  of  Plymouth,  Connecticut,  and  Rhode  Isl- 
and. I .  Plymouth,  —  1  Wint.  284  ;  1  Hutch.  208  ;  1  Doug.  401  ; 
Mass.  Rep.  1791,  p.  3.  2.  Of  Connecticut,  —  Ev.  of  R.  I.  89, 
121,  and  Connect.  Memorial,  4.  3.  Rhode  Island,  —  Mass.  Ev. 
22  ;R.  I.  Ev.  56,  61. 

3.  To  show  that  Massachusetts  would  not  have  asserted  such  a 
possession,  on  such  a  doctrine  of  interpretation,  unless  she  had  be- 
lieved it  sound,  and  that  she  knew  the  true  meaning  of  her  charter, 
see  1  Met.  388  ;  1   Bancroft,  439, 440, 474,  476  ;  1  Hutch.  229, 
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349-251  ;  1  Bdknap,  106,  107,  113,  115,  116;  Minoi^  38, 
43  ;  Brad.  Hist,  of  Mass.  94,  5  ;  R.  I.  Ev.  46  ;  2  Doug.  92. 

4.  That  ConnecticuC  assented  widi  full  knowledge  of  localkies. 
Conn.  Mem.  3,  4,  6,  7  ;  R.  I.  Ev.  104,  121. 

If  the  court  should  be  of  opinion  that  the  complainant's  interpre- 
tation is  established  to  judicial  certamty,  still  the  respondents  con- 
tend, that,  by  reason  oif  matter  ex  poH  /ado,  the  bill  cannot  be 
maintained,  — 

1.  The  complabant's  charter  bounds  Rhode  Island,  not  on  the 
charter  line  ol  Massachusetts,  but  on  her  actual  occupation  at 
the  time,  which  extended  south  to  the  present  line.  14  Peters, 
347. 

2.  By  the  Declaration  of  Independence  the  then  existing  bound- 
ary-Hues of  the  States  became  the  true  lines,  without  regard  to  their 
historical  origin,  and  those  lines  are  unalterable  by  boj  jurisdiction. 
12  Peters,  681. 

3.  That  it  b  not  competent  for  the  complainants  to  bring  the 
matter  of  this  boundary  mto  contestation  in  a  court  of  equity,  by 
reason  of  their  prcdonged  and  gross  laches.  1  Story's  Eq.  73 
(§  64,  a)  ;  1  Howard,  168,  193  ;  2  Story's  Eq.  §§  1520, 1522  ;  2 
Story's  k.  215  ;  Bell  v.  SanbcNn,  8  Clark  &.  Fin.  650  ;  1  Story's 
R.  215  ;  13  Pick.  393 ;  9  Peters,  417  ;  5  Johns.  Ch.  R.  550. 
They  are  barred  by  time.  7  Paige,  197  ;  6  Peters,  61  ;  2  Jac.  & 
Walk.  191  ;  2  Molloy,  157  ;  12  Eng.  Ch.  R.  ;  2  Sch.  &.  Lrf. 
636. 

4.  That  the  respondents  have  a  perfect  and  indefeasible  title  to 
soil  and  jurisdiction  up  to  the  existmg  line,  by  prescription,  a  title 
resting  on  a  possession  of  more  than  a  cen^iry,  the  highest  and 
most  sacred  of  the  titles  of  nations.     14  Peters,  260,  261. 

5.  That  the  existing  line  has  been  conclusively  established  by 
accord,  compromise,  award,  and  treaty  ;  by  the  deliberate  agree- 
ments of  agents,  arbitrators,  or  ministers  plenipotentiary  of  the  com- 
plainants, whose  acts  were  subsequently  expressly  and  by  implica- 
tbn  ratified  by  the  complainants  themselves,  as  a  government. 

And  hereunder  the  respondents  will  contend,  — 

1.  That,  in  1711,  and  again  in  1718,  commissioners  were  ap- 
pomted  by  Rhode  Island  and  Massachusetts,  with  full  powers  to 
determine  and  settle,  by  compromise  or  ascertainment,  the  line  of 
boundary  ;  and  that  diey  did  agree  and  establish  the  now  existing 
line  as  the  boundary.     R.  I.  Ev.  53,  and  id.  ieq. 

2.  That,  in  malang  this  determination  of  the  line,  the  commis- 
sioners of  Rhode  Island  had  full  knowledge  of  all  material  facts  ; 
and  that  they  were  uninfluenced  by  any  representations  of  the  com- 
missioners of  Massachusetts  ;  and  that,  if  this  be  so,  the  case  is 
concluded.  14  Peters,  260.  And  in  support  of  this  position,  the 
respondents  will  rely  on  the  want  of  proof  of  the  complainants  to 
dmw  such  mistake  or  misrepresaitation,  on  the  legal  presumption 


^•■M 


JAKVABY   TERM,    1646.  618 

Rliode  Iflimnd  «.  M«f<mchutetts. 

against  it,  on  the  probaUlities,  and  on  the  direct  and  circumstantial 
evidence  in  the  case. 

1.  That  the  presumptions  are  against  it  appears,  because  to  have 
been  ignorant  of  material  iacts  would  manifest  a  gross  neglect  of 
official  duty  ;  and  this  is  never  presumed.  Oreenleaf,  §  40,  p.  47  ; 
2  Cow.  PhiU.  296  ;  12  Wheat.  69  ;  3  East,  199  ;  19  Johns.  R. 
347  ;  11  Wheat.  74. 

2.  Mistake  of  law  alone  is  no  ground  of  relief.     12  Peters,  32» 
That  they  must  have  known  the  localities.     Mass.  £v.  22  ; 

R.  I.  Ev.  52,  and  id.  aeq.  55,  57. 

3.  That  in  the  absence  of  fraud  and  misrepresentation  of  the 
commissioners  of  Massachusetts,  mistake  of  facts  bv  the  commis- 
sioners of  Rhode  Island  would  be  no  ground  of  relief  against  the 
agreements  ;  and  that  there  is  no  proof  of  such  fraud  or  misrepre- 
sentation. 14  Peters,  280 ;  1  Story's  Eq.  §§  146-151  ;  2  Wheat. 
178  ;  11  Wheat.  59  ;  1 1  Merlm,  70  ;  6  Toullier,  62  ;  4  Johns. 
R.  566  ;  9  Heineccius,  101  ;  9  Dowl.  &  Ryl.  731  ;  I  Story's 
Eq.  §  1456  ;  14  Peters,  276  ;  6  Pifck.  154. 

4.  That  the  votes  of  the  Rhode  Island  Assembly  in  1711,  1718, 
1719,  and  1749  (in  Rhode  Island  Evidence),  and  her  long 
acquiescence,  prove  or  work  a  ratification  of  the  acts  of  her  com- 
missioners. That  mere  silence  and  inaction  alone,  so  long  con- 
tinued, would  prove  or  work  it ;  but  these  are  unequivocal  acts. 
Story  on  Agency,  §§  253,  255,  256. 

5.  That,  to  avoid  the  operation  of  those  votes  and  acts,  it  is 
not  legally  competent  to  aver  that  the  Assembly  and  government 
of  Rhode  Island  were  ignorant  of  the  localities  or  other  facts  ;  and 
that,  if  it  were  competent  to  make  that  averment,  it  is  disproved  by 
all  the  presumptions,  and  durect  and  circumstantial  evidence.  2 
Cow.  PhiU.  288  ;  12  Wheat.  70,  76  ;  Ang.  and  Ames  on  Corp. 
175  ;  11  Peters,  603;  Fletcher  v.  Peck,  6  Cranch,  129.  See, 
too,  the  cases  supra  to  the  point  that  official  duty  is  presumed  to 
be  done. 

6.  That  if  the  existing  line  is  to  be  deserted,  and  a  new  one  run 
according  to  the  true  sense  of  the  charter,  as  an  open  question,  it 
must  be  removed  far  south  of  its  present  place.     Ans.  6  and  7. 

In  illustration  of  the  points  stated  above  on  the  part  of  the  com- 
plainant, Mr.  Randolph  occupied  three  days  in  referring  to  and 
reading  ancient  grants  and  documents  and  other  papers. 

Mr.  ChocUe  confined  himself  to  that  branch  of  the  argument  re- 
sulting from  the  two  following  points,  viz. :  — 

1.  The  true  interpretation  of  the  charter. 

2.  The  acts  of  1713,  1718,  &c. 

The  skeleton  of  JIfr.  Webster^ $  argument  was  this. 
The  case  of  Rhode  Island  rests  on  two  propositions  :  — - 
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1.  That  the  disputed  territoiy  belongs  to  her,  according  to  the 
true  construction  of  the  original  charters. 

2.  That  she  has  done  nothing  to  abandon,  surrender,  or  yield 
up  her  original  right  to  the  territory,  or  to  close  inquiry  into  those 
original  rights. 

Against  these,  we  maintain  four  propositions. 

1.  That  the  territory  belongs  to  Massachusetts,  according  to 
the  just  interpretation  of  her  original  charter,  and  that  no  subse- 
quent acts  of  the  British  crown  or  courts  of  law,  nor  any  acts  of 
her  own,  Imve  impaired  or  lessened  her  ri^  in  this  respect. 

2.  That  the  hne  ujp  to  which  she  now  possesses  has  been 
seated  and  established  by  fair  and  explicit  agreements  between  the 
two  parties,  executed  without  misrepresentation  or  mistake,  and 
with  equal  means  of  knowledge  on  both  sides ;  and  that  she  has 
held  possession  accordingly,  from  the  dates  of  those  agreements. 

3.  That  if  all  this  were  otherwise,  Massachusetts  is  entided, 
by  prescription  and  equitable  limitation,  to  bold  to  the  limits  of  her 
present  possession. 

4.  Tnat  Rhode  Island,  by  her  own  neglect  or  laches,  is  pre- 
cluded from  asserting  her  claim  to  the  dbputed  territory,  if  she 
ever  had  such  claim,  or  from  opening  the  question  for  discussion 
now. 

Mr.  Whipple^  in  reply  and  conclusion. 

The  case  naturally  divides  itself  into  three  separate  and  inde- 
pendent questions. 

1.  Did  the  disputed  territory  belong  to  Rhode  Island  by- virtue 
of  the  charter  of  1691,  commonly  called  the  Province  charter  ? 

2.  If  the  court  should  decide  that  question  in  the  affirmative, 
the  next  question  will  be,  Has  Rhode  Island  transferred  a  portion 
of  that  territory  by  the  contracts  of  1710-1718  ? 

3.  If  the  rights  of  Rhode  Island  were  not  affected  by  those  con- 
tracts, then  the  third  and  only  remaining  question  will  be,  Are  they 
impaired,  or  in  any  way  affected,  by  time  ? 

I.  Did  the  Province  charter  of  1691  confer  this  territory  upon 
Rhode  Island  ?  The  counsel  for  Massachusetts  very  correcdy 
commence  their  arguments  with  the  propositions,  that  inasmuch  as 
Rhode  Island  has  admitted  this  territory  to  be  the  territory  of 
Massachusetts  by  the  contracts  of  1710-1718,  and  has  suffered 
Massachusetts  to  remain  in  possession  from  17J0  down  to  the 
present  time,  that  it  is  incumbent  upon  Rhode  Island,  in  order  to 
counteract  these  adverse  influences,  to  establish  a  title  under  the 
charter  so  clear,  that  no  two  minds  can  possibly  differ  concerning  it. 

By  this  test  we  are  willing  to  stand  or  to  fall.  The  title  of 
Rhode  Island  under  the  charter  is  so  clear  that  no  two  minds  can 
differ  about  it.  Hardly  an  attempt  has  as  yet  be^i  made  to  im- 
peach it.     The  very  statement  of  the  question  setdes  it. 
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The  charter  of  1628  describes  the  territory  of  Massachusetts  as 
Ijring  between  a  line  ^'  three  miles  north  of  the  Merrimack  River 
aiul  of  an^  and  every  part  thereof,"  on  the  northi  and  a  line 
^^  three  nules  south  of  Charles  River,  and  of  any  and  every  pan 
thereof,  on  the  south."  The  lines  thus  limited  on  the  nortii  and 
south  were  to  be  east  and  west  lines,  parallel  to  each  other.  The 
southern  line  of  Massachusetts,  by  the  subsequent  charter  of  Rhode 
Island,  in  1663,  is  constituted  the  northern  line  of  Rhode  Island. 

We  contend  that  these  words,  yielding  to  them  their  obvious 
and  natural  import,  admit  of  no  doubt.  Three  miles  south  of 
Charles  River,  and  of  any  and  every  part  thereof,  is  no  more  than 
three  miles  south  of  Charles  River,  and  of  any  and  every  part  of 
Charles  Riv^.  These  latter  words  were  intended  to  embrace  all 
the  southern  curves  of  the  river.  Rhode  Island  contends  that  the 
northern  line  of  Massachusetts  was  btended  to  be  three  miles  from 
the  Merrimack  proper,  or  the  main  stream,  and  the  southern  line 
duree  miles  from  tne  most  southerly  part  of  the  mam  stream  of 
Charles  River  ;  that  this  construction  is  imperiously  called  fodr 
by  the  natural  and  obvious  import  of  the  words,  and  by  the  contem- 
poraneous construction  of  all  the  parties,  grantors  and  grantees,  the 
crown  and  all  the  adjacent  colonies,  including  Massachusetts,  from 
1622  down  to  1710. 

1.  What  is  the  obvious  meaning  conveyed  by  the  words  "three 
miles  south  of  Charles  River  "  ?  Do  they  comprehend  a  tribu- 
tary stream,  the  head  of  which  may  be  ten  or  fifi^  miles  south  of 
the  Charles  ?  Do  the  words  "  three  miles  west  of  the  Mississippi 
River,"  mean  three  miles  west  of  the  sources  of  its  tributary,  the 
Missouri  ?  Would  a  grant  of  territory  (either  between  nations  of 
individuab) ,  ten  miles  north  of  the  Ohio  River,  or  any  part  there- 
of, include  all  the  territory  two  hundred  miles  northward,  because 
the  Wabash,  its  principal  tributary,  extended  that  distance  north  ? 
Why  have  differmit  names  been  assigned  to  tributary  streams,  in 
ancient  and  modern  times,  and  by  all  nations,  savage  and  civilized, 
if  the  main  stream  included  the  tributary  ?  Have  geographers  or 
historians  ever  described  Frankfort  and  Treves  as  cities  upon  the 
Rhine,  because  upon  streams  emptying  into  the  Rhine  ?  Or  have 
they  invariably  been  named  as  upon  the  Maine  and  the  Moselle  ? 

Webster  d^nes  a  river  to  be  "  a  large  stream  of  water  flow- 
ing in  a  channel  toward  the  ocean,  a  lake,  or  anoiher  river.  A 
lane  stream,  copious  flow." 

Johnson  says  it  is  "a  land  currrat  of  water  bigger  than  a 
brook.'' 

In  1642,  Massachusetts  surveyed  a  small  stream  nmning  from  the 
south  into  the  Charles,  as  and  for  the  Charles  River  of  the  char- 
ier. At  that  early  period,  the  main  stream  had  acquired  the  name 
of  Charles  River,  far  to  the  westward  of  its  junction  with  the 
brook.     But  the  surveyors  of  Massachusetts  called  the  brook 
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Charles  River,  and  mapped  it  as  Charles  Rirer,  —  as  the  maio 
stream,  —  omitting  to  lay  down  the  river  itself.  As  early  as  1670, 
this  brook  had  acquired  the  name  of  Jack's  Pasture  Brook,  no^ 
withstanding  the  attempt  of  Massachusetts  to  impress  upon  it  the 
name  of  Charles  River.  Before  1700  it  acquired  the  name  of 
Mill  firook,  mills  having  been  built  upon  it.  All  the  public  and 
private  grants  of  towns,  corporations,  and  individuals  referred  to 
the  main  stream  as  the  Charles,  and  to  this  brook  as  Jack's  Pas- 
ture Brook,  or  Mill  Brook. 

The  people  of  Massachusetts  made  the  same  distinction  be- 
tween a  river  and  a  brook,  one  of  its  tributaries,  that  all  the  other 
members  of  the  human  family  had  made  from  the  creation  of  the 
world  down  to  that  period.  We  say,  therefore,  that  the  words  of 
the  charter  admit  of  but  one  construction,  and  never  have  received 
a  different  construction. 

This  was  the  construction  put  upon  those  words  by  the  grantees 
of  the  territory  and  jurisdiction,  and  by  the  grantors  of  the  territo- 
ry, the  Plymouth  Company,  and  the  Q*antors  of  the  jurisdicti<Hi, 
the  king  and  council.  All  the  parties,  Massachusetts  and  the  grant- 
ors of  Massachusetts,  so  understood  these  words,  and  limited  their 
possessions  accordingly. 

The  extended  construction  now  contended  for  would  have  car* 
ried  the  northern  line  of  Massachusetts  to  Lake  Winnipiseogee, 
and  an  east  and  west  line  from  that  lake  would  have  embraced  all 
the  State  of  New  Hampshire,  and  nearly  all  of  Maine. 

But  as  early  as  December  30th,  1621,  the  Council  of  Plymouth 
granted  to  Sir  Robert  Gorges  a  territory  ten  miles  by  thirty,  io 
the  northern  part  of  Massachusetts  Bay,  embracing  Sdem,  Cape 
Ann,  &c. 

In  1628,  the  same  Council  of  Plymouth  gradted  to  Massachit* 
setts  a  line  running  east  and  west,  three  miles  from  the  Merrimack 
River. 

In  1629,  the  king  and  council  granted  jurisdiction  over  the  terri* 
toiy  ceded  to  Massachusetts  by  the  Plymouth  Council. 

In  November,  1629,  the  same  Council  of  Plymouth  granted 
what  is  now  called  New  Hampshire,  beginning  at  the  Merrimack 
River. 

In  April,  1635,  another  grant  was  made  to  Mason,  from  said 
Council,  of  New  Hampshire,  with  a  slight  difference  of  boundaries. 
In  consequence  of  these  subsequent  grants  as  far  south  as  the  Mer- 
rimack, Massachusetts,  in  1636,  erected  her  bound-house  three 
miles  north  of  the  Merrimack  proper,  near  its  junction  with  the 
ocean.  When  pressed  with  this  fact  by  Mason,  in  the  trial  before 
king  and  council,  in  1676,  Massachusetts  gave  to  this  house  the 
name  of  a  possession-house.  But  it  must  be  observed  that  Mas- 
sachusetts never  claimed  that  her  territorial  rights  extended  more 
than  three  miles  north  of  the  Merrimack  proper.     In  the  trial  be- 
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fcre  die  king  and  councH)  in  1676,  she  formally  renonnced  any 
such  claim.  Her  grant  of  jurisdiction  by  the  king^  in  1629,  is  over 
die  territory  (described  by  the  same  words*  verhoHm)  that  was 
granted  to  ber  by  the  Council  of  Plymouth. 

The  ambitious  pretensions  of  Massachusetts  to  an  extension  of 
her  jurisdiction  over  New  Hampshire  and  Maine,  the  territorial 
rights  to  which  were  in  Mason  and  Groi^es,  arose  out  of  the  fact, 
that,  after  1696,  the  ii^bitants  of  New  Hampshire,  being  destitute 
of  the  powers  of  government,  petiuoned  the  Oeneral  Court  of 
Massachusetts  to  be  taken  under  their  government  and  protection. 
Massachusetts  refused  to  grant  these  petitions  for  a  number  of 
years.  She  had  erected  her  bound-house  three  miles  north  of  the 
Merrimack  proper.  She  had  refused  to  take  the  inhabitants  of  the 
towns  adjoinii^  immediately  north  under  her  protection,  because 
she  was  aware  that  her  Jurisdiction  did  not  reach  them.  In  her 
answer  to  the  charge  (^  Mason  before  the  king  and  council,  in 
1676,  she  adnuts  '^  that  her  whole  management  in  those  eastern 
parts  was  not  without  the  reiterated  and  earnest  solicitation  of  most 
of  the  people  there  inhabiting.*' 

When  her  ambition  had  become  (uUy  awakened  by  these  reit- 
erated and  earnest  solicitations,  she  employed  Woodward  and 
Baffrey  to  run  her  north  and  south  lines,  and  after  discovering  that 
a  river  comprehends  all  its  tributary  streams,  they  run  their  line  on 
the  north  so  as  to  comprehend  New  Hampshire  and  Maine,  and  on 
the  south  so  as  to  comprehend  the  territory  in  dispute. 

This  extraordinary  claim  resulted  in  a  series  of  suits,  which  ex- 
tended over  a  period  of  nearly  a  century;  in  every  one  of  which 
die  pretensions  of  Massachusetts  were  overruled. 

In  1676,  a  formal  and  protracted  trial  was  had  between  Mason 
and  the  colony  of  Massacnusetts,  before  the  two  chief  justices  of 
England,  sitting  for  the  kmg  and  council.  The  complaint  of  Ma- 
son and  the  answer  of  Massachusetts  contain  the  elements  of  the 
whole  controversy.  Massachusetts  formally  renounced  any  claim 
to  the  territory  more  than  three  miles  north  of  the  Merrimack 
proper. 

In  a  subsequent  trial  in  relation  to  the  rights  of  New  Hampshire, 
in  1737,  she  filed  her  written  claim  to  begm  at  a  point  three  miles 
north  of  the  Merrimack,  where  it  empties  itself  into  the  ocean, 
and  to  follow  the  course  of  the  river  to  the  crotch,  where  the 
union  of  two  tributary  streams  form  the  Merrimack  proper,  thus 
disclaiming,  as  she  did  in  1676,  the  \thole  tributary-stream  princi- 
ple, —  the  whole  principle  upon  which  she  bases  her  right  to  the 
territory  now  claimed  by  Rhode  Island. 

We  find,  then,  that  Massachusetts  herself,  in  1636,  and  all  the 
grantors  of  Massachusetts,  the  Plymouth  Council  as  to  the  territo- 
ry, and  the  king  and  council  as  to  Jurisdiction,  had  given  to  these 
words,  "  three  miles  fi-om  Chhries  River,"  the  construction  which 
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Rhode  Island  now  gives  to  them  ;  the  construction  which  has  been 
given  to  them  among  all  nations  and  in  all  ages. 

A  very  faint  attempt  has  been  made  to  disturb  the  smoothness 
of  this  current  of  authority  by  a  resort  to  contemporaneous  grants 
of  territory  and  jurisdiction.  The  result  of  that  attempt  was,  that 
in  every  case  where  the  boundary  has  been  "  a  river"  simply,  the 
tributaries  and  sources  of  the  river  have  been  excluded.  New 
York,  in  one  instrument,  came  east  as  far  as  Connecticut  River. 
She  did  not  claim  east  of  the  river  proper,  to  die  heads  of  the 
easternmost  tributary  stream,  but  to  the  river  itself.  When  the 
heads  and  sources  of  rivers  were  intended,  "  to  the  uttermost  heads 
and  sources  thereof  "  were  the  expressions  invariably  employed. 

After  the  most  minute  and  widely  extended  search  into  all  the 
grants,  public  and  private,  from  1620  down  to  the  present  p^od, 
not  an  instance  has  been  found  in  which  a  boundary  by  a  river  has 
ever  been  extended  beyond  the  river  itself. 

We  therefore  say,  that  the  construction  ghren  to  these  words  by 
die  parties  themselves,  grantors  and  grantees,  accords  with  their 
obvious  and  ordinary  meaning. 

But  if  any  addiUonal  matter  could  strengthen  these  ^ews  of  this 
question,  it  will  be  found  in  the  fact,  that  in  1676  this  constructkHi 
was  given  to  these  words  by  the  Idng  and  council ;  in  1684,  the 
charter  of  Massachusetts  of  1628  was  vacated  and  declared  void, 
and  in  1691,  another  charter,  called  the  Province  charter,  was 
granted.  The  limits  of  Massachusetts,  both  as  to  territory  and 
jurisdiction,  were  expressed  by  precisely  the  same  words  as  those 
contained  in  the  charter  of  1628.  Upon  these  words,  the  grantcnrs 
had  impressed  a  certam  meanmg,  no  matter  for  this  purpose  whetb*- 
er  the  ordinary  or  an  extraordinary  meaning.  The  grant  of  1628, 
unlike  a  erant  of  property,  was  revocable  in  its  very  nature.  A 
grantee  of  jurisdiction,  or  other  political  power,  holds  by  no  other 
tenure  than  the  discretion  or  caprice  of  the  granting  power.  Mas- 
sachusetts existed  as  a  colony  during  the  will  and  pleasure  of  the 
king  and  council.  She  might  be  deprived  of  a  part  or  the  whole 
of  her  jurisdiction  at  any  moment,  and  with  or  without  any  sufficient 
cause.  It  belonged  to  the  king  and  council  to  decide  arbitrarily, 
if  they  chose,  how  much  or  how  little  should  be  granted  or  taken 
away.  It  belonged  to  them  to  explain  the  meaning  of  the  terms 
by  them  employed.  Their  action  in  this  respect  is  legislative, 
rather  than  judicial,  and  the  effect  of  their  action  is  conclusive 
upon  all  mankind.  Massachusetts  accepted  the  Province  charter 
Of  1691  from  the  king  and  council,  after  the  same  king  and  coun- 
cil had  decided,  in  1676,  that  three  miles  from  Charles  River 
meant  from  the  main  stream,  or  Charles  River  proper. 

It  is  unimportant,  therefore,  what  this  court  may  deem  to  be  the 
usual  and  ordinary  meaning  of  these  terms.  The  granting  party 
here  has  explained  the  sense  in  which  these  terms  are  used  in  th^ 
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gram.  The  partj  to  whom  tbe  grant  was  made  knew  that  such 
was  the  meaniDg  of  the  grantor,  and  by  that  explained  and  under- 
stood meaning  —  explained  by  one  party,  and  understood  by  the 
other — must  this  court  be  governed. 

On  the  part  of  Rhode  Island,  therefore,  we  say,  that  we  do 
show,  beyond  the  capacity  of  the  human  mind  to  doubt,  that,  under 
the  Province  charter  of  1691,  the  south  line  of  Massachusetts  and 
the  north  line  of  Rhode  Island  was  a  due  east  and  west  line,  be- 
ginning at  a  point  three  miles  south  of  Charles  River  proper. 

II.  In  the  discussion  of  the  second  point,  has  Rhode  Island 
parted  with  her  right  by  the  contracts  of  1710  - 1718,  we  must 
consider  it  settled,  that  in  1710  she  bad  the  right,  under  the  charter. 

In  order  to  judge  fairly  of  the  effect  of  these  contracts,  we  must 
consider  their  nature  and  character,  the  main  objects  of  the  par- 
ties, their  powers  in  relation  to  the  subject-matter,  and  the  terms 
employed  to  express  their  intentions. 

In  the  first  place,  the  parties  agree,  that  both  instruments  consti- 
tute but  one  contract. 

The  commissioners  of  Massachusetts,  in  their  report  of  1791 
(p.  59  of  Bill),  speak  of  the  agreement  of  1710-  1718  as  a  sub- 
stsdng  agreement.  The  answer  of  Massachusetts  throughout,  but 
particularly  in  pp.  20  —  23,  treats  both  instnmients  as  forming  but 
one  contract,  the  agreement  of  1718  being  in  addition,  and  not  a 
substitute,  to  tbe  agreement  of  1710.  Nor  is  it  contended  in  the 
argument,  that  the  agreement  of  1718  was  to  take  the  place  of 
that  of  1710. 

In  the  next  place,  the  sole  object  of  the  parties  was  to  ascertain 
the  true  charter  line.  From  1705  to  1710,  four  acts  were  passed 
by  Rhode  Island,  appointing  commissioners  to  setde  the  line  ac- 
cording to  tbe  charter.  Massachusetts  and  Rhode  Island  were 
colonies  of  the  mother  coimtry,  and  both  were  fully  aware  that 
Rhode  Island  possessed  no  power  to  transfer  any  portion  of  her 
territory  to  Massachusetts.  There  was  an  incurable  incapacity  in 
Rhode  Island  to  sell,  and  m  Massachusetts  to  purchase,  any  portion 
of  Rhode  Island  territory.  Neither  possessing  the  power  to  sell 
or  to  purchase  territory,  the  law  will  presume  that  neither  had  any 
such  object  in  view.  It  is  not  pretended  that  any  consideration 
was  paid  to  Rhode  Island.  It  must,  therefore,  be  taken  as  the 
sole  object  of  the  meeting  of  the  commbsioners  in  1710,  to  find 
the  dividing  line,  according  to  the  charter  of  1691.  The  con- 
tracts themselves  express  this  as  their  object,  in  the  most  explicit 
manner.  They  agree,  ^'  that  the  stake  set  up  by  Woodward  and 
Saffrey  in  1642,  being  three  miles  from  Chaiies  River,  according 
to  charter,  be  allowed,  on  both  sides,  as  the  commencement  of  the 
h'ne,"  &c.  This  line  was  admitted  by  the  Rhode  Island  commis- 
sioners to  be  three  miles  from  Charles  River,  upon  the  authority 
of  a  map  of  Woodward  and  Saffrey,  made  in  1642,  as  the  con- 
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tract  states,  ^^  now  shown  fc»lii  to  us,  and  roDuuiBiig  upon  record  ti 
the  Massachusetts  govemiiieDt.''  These  conunissiooers  were  Gov* 
eruor  Dudley  and  Governor  Jenckes.  Thejr  did  not  go  upon  the 
land,  but  met  at  the  house  of  Dudley,  m  Koxbury,  b  midwnitery 
fifteen  miles  from  the  localities  referred  to  in  the  map.  If  they 
had  been  upon  the  premises,  there  must  have  been  a  sunreyor  ap- 
pomted,  and  the  report  would  have  mentiooed  his  name.  Tins 
map  states  that  the  station  was  three  mSes  firom  Charles  River,  ac- 
cording  to  charter,  whereas  it  is  three  miles  from  the  head  of  Jack's 
Pasture  Brook,  that  brook  bemg  called  on  the  map  Charles  Riv^. 
Bv  the  map  of  these  sworn  surveyors,  it  appears  that  the  statkxi 
adopted  by  the  commissioners  was  three  mites  from  Charles  River, 
according  to  the  charter.  In  point  of  &ct,  it  was  seven  miles  and 
upwards.  This  map  w^  produced  by  Dudley  from  the  Massa* 
chusetts  records.  What  it  represents  he  represented.  Joickes 
confided  in  the  integri^  of  this  map,  and  admitted  that  the  startmg* 
point  was  three  miles  uom  Charles  Rivar,  according  to  the  charter. 
In  point  of  fact,  it  was  over  seven.  In  point  of  fact,  the  Rhod# 
Island  commissioner  admitted  that  over  four  miles  of  Rhode  Island 
territory  belonged  to  Massachusetts.  And  this  admission  was 
made  upon  a  false  representation,  through  the  medium  of  false  pa* 
pers.  This  map  was  the  work  of  1642,  based  upon  the  principle 
asserted  by  Massachus^ts,  and  exfdoded  by  king  and  council  in 
1676,  and  explicidy  renounced  by  Massachusetts  in  1676,  and 
subsequently  in  1737. 

We  have  attempted  to  show,  that  it  was  no  part  of  the  intention 
of  the  parties  to  transfer  acknowledged  territory  firom  one  to  the 
other,  neither  possessing  the  requisite  power,  \nA  that  the  only  ob- 
ject was  to  ascertain  the  line  called  for  by  the  charter.  Khode 
Island  admitted  this  hne  to  be  the  true  charter  fine,  upon  a  false 
representation.     Is  she  bound  by  it  legally  or  equitably  ? 

It  being  three  miles,  according  to  charter.  Was  not  that  fact, 
it  being  three  miles,  the  basis  of  the  contract  ?  Because  it  is 
three  mUes,  if  it  is  three  miles,  as  this  map  states,  we  agree  to  run 
the  line  such  a  course  to  Connecticut  River.  Suppose  it  turns  out 
that  one  or  both  parties  were  mistaken,  that  they  began  at  a  station 
seven  miles  from  the  river  instead  of  three,  is  not  the  admission 
void,  on  the  ground  of  mistake  ?  If  the  parties  had  intended  to 
commence  at  the  Woodward  and  Saffrey  station,  without  regard  to 
its  distance  from  the  river,  without  regard  to  its  conformity  to  the 
charter,  why  were  those  words  inserted  in  the  contract  ?  If  they 
had  intended  to  bind  their  respective  States  absolutely,  whether 
the  station  was  three  miles  or  ten  miles,  why  did  they  insert  those 
words  in  the  contract  ?  Jenckes  did  not  know  whether  the  map 
was  correct  or  iK>t.  He  trusted  solely  to  its  truthfulness.  But  in 
case  of  error,  he  did  not  mean  to  be  bound.  He  says,  ^^  U  biing 
three  miles,  according  to  charter.     This  is  my  reason  for  ageing 
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to  it."  But  if  the  admission  is  taken  to  be  absolute,  and  not  con- 
ditional,  then  these  words  are  entirely  without  a  meaning.  They 
were  mserted  as  the  basis  of  the  cimtract,  or  they  are  sur- 
phisage. 

Allen  V.  Hammond,  11  Peters's  Rep.  71  ;  1  Story's  Equity, 
143,  b.  Massachusetts  herself  has  claimed  the  disputed  territory 
from  1710  to  the  present  day,  not  as  Rhode  Island  territory,  ceded 
to  her  by  the  contract,  but  as  Massachusetts  territory,  under  the 
Massachusetts  charter,  admitted  to  be  such  by  the  contracts. 
Page  4  of  defendant's  plea  of  1840  ;  Answer,  pages  6-10. 

It  is  a  general  principle,  that  where  a  contract  is  entered  into  for 
the  purpose  of  executing  the  provisions  of  a  prior  instrument,  by 
which  tne  rights  of  the  parties  are  settled,  and  me  subordinate  con- 
tract declares  that  it  is  made  in  pursuance  of  the  prior  instrument, 
that  any  departure  from  that  instrument  is  presumed  to  be  by  mis- 
take. A  marriage  settlement,  declared  to  be  in  pursuance  of  the 
marriage  articles,  is  void  so  far  as  it  departs  from  the  articles. 
Atherly  on  Marriage  Settlements. 

In  case  of  a  post-nuptial  settlement,  it  is  void,  though  it  does 
not  say  that  it  was  in  pursuance  of  the  articles,  because,  after  the 
marriage  is  consummated,  the  parties  have  no  power  to  depart  from 
the  articles. 

This  case  combines  three  elements  of  mistake,  either  of  which 
is  sufficient  to  invalidate  the  contract. 

1.  The  contract  declares  that  it  was  in  pursuance  of  the  charter. 

2.  The  parties  had  no  power  to  depart  from  the  charter. 

3.  It  was  made  upon  a  misrepresentation  of  a  material  fact. 
This  is  one  answer  to  the  effect  of  the  contracts. 
Massachusetts  attempts  to  support  them,  upon  the  ground  that 

the  right  under  the  charter  was  doubtful ;  that  Massachusetts 
claimed  under  the  tributary-stream  principle  still  farther  south  ; 
that  Rhode  Island  claimed  to  Charles  River  proper,  and  that,  with 
a  knowledge  of  all  the  localities,  with  a  knowledge  that  the  map  of 
Woodward  and  Saffrey  was  drawn  from  a  tributary  stream,  the 
Rhode  Island  commissioners  agreed  to  the  Woodward  and  Saffrey 
station. 

To  this  we  give  various  answers. 

1 .  That  the  rieht  under  the  charter  was  not  doubtful,  but  clear 
and  conclusive.  The  charter  gives  the  line  three  miles  from  a 
fixed  and  permanent  object. 

2.  There  is  not  a  tittle  of  proof,  that  the  Rhode  Island  commis- 
sioners either  knew  the  localities,  or  that  they  knew  that  the  Wood- 
ward and  Safirey  station  was  three  miles  from  a  tributary  stream. 
On  the  contrary,  all  the  proof  is  the  other  way. 

The  map  itself  represents  the  station  to  be  three  miles  from 
Charies  River.  The  contract  states  it  to  be  three  miles  from  the 
river,  according  to  charter.    The  map  calls  the  brook  Charles  River, 
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and  omits  a  delineation  of  Charles  River  ealirely.  Inslaad  of  by* 
ing  down  the  river,  and  the  brook  emptying  into  it,  it  represents 
Ae  brook  as  the  only  Charles  River,  and  the  station  as  three  miles 
from  that  only  river.  The  contract  itself  states  that  the  perscws 
thereafter  to  be  appointed  to  run  the  line  ^^  were  to  attend  within  six 
months  thereafter  to  show  the  ancient  line  of  Woodward  and  Saf- 
frey,  and  to  raise  and  renew  the  mommients."  This  proves  that 
the  parties  to  this  agreement  were  not  shown  the  k>cahties.  The 
line  was  not  ran  until  1718,  and  then  the  commissioners  report  thai 
they  went  to  the  station  and  run  the  line,  and  it  does  not  aj^ear 
that  any  of  them  went  near  the  river,  or  made  any  admeasurem^H 
of  its  distance  from  the  station.  It  was  their  duty  to  report  aU 
their  proceedings,  and  the  law  presumes  that  they  performed  their 

duty.       ... 

There  is  another  fatal  objection  to  the  ground  assumed  in  ai^u* 
ment.  '  The  court  is  asked  to  presume  that  the  conunissioners  from 
Rhode  Island  knew  all  the  localities,  knew  also  that  the  Woodward 
and  Saffirey  station  was  seven  miles  from  Charles  River  and  three 
miles  from  a  tributary  stream.  If  the  Rhode  Island  commissioner 
knew  those  facts,  it  was  a  fraud  in  him  to  conceal  them  from  the 
legislature  of  Rhode  Island,  and  to  sign  a  contract  which  repre- 
sented the  direct  reverse,  —  that  the  station  was  but  three  miles  from 
Charles  River  according  to  the  charter,  when  it  was  seven  miles  and 
contrary  to  the  charter.  The  court  is  asked  to  presume  that  the 
commissioners  stated  what  they  knew  to  be  false.  Can  this  be  pre* 
sumed  ?  If  it  were  true,  would  it  not  amount  to  a  designed  fmud 
upon  the  legislature  of  Rhode  Island  ? 

It  is  agreed  by  the  answer,  that  the  ratific^on  of  these  con- 
tracts by  the  legislature  of  Rhode  Island  is  essential  to  their  va« 
Udit^.  Did  the  legislature  of  Rhode  Island  ratify  a  contract  es^ 
tablisbing  a  line  three  miles  from  a  tributary  stream  coiUrary  to  the 
charter,  or  three  miles  from  Charles  River  according  to  the  char^ 
ter  ?  If  a  knowledge  of  the  secret  facts,  the  localities,  and  the 
true  meaning  of  the  map  was  essential  to  bbd  the  commksionerS) 
was  it  not  equally  essential  to  bind  the  legislature  ?  The  obvioue 
meaning  of  the  contract  is  three  miles  from  Charles  River  proper* 
Did  the  legislature  ratify  the  contract  according  to  its  obvious  and 
legal  meanm|,  or  according  to  a  meaning  impressed  upon  it  by  a 
knowledge  of  fects  which  it  is  not  pretended  tney  possessed  ? 

But  the  whole  groundwork  of  this  presumption,  which  the  court 
b  asked  to  make,  that  in  1710  Massachusetts  claimed  from  the 
tributary  streams  and  not  from  Charles  River,  wholly  fails  ;  forafta 
the  decision  of  1676,  Massachusetts  never  did  claim  from  a  tributa- 
ry stream. 

In  1642,  she  claimed  the  right  to  decide  which  was  the  main 
stream  and  which  the  tributary,  in  point  of  fact,  and  she  mapped  o«l 
the  brook  sis  the  main  stream,  and  called  it  Charles  River. 
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In  1710,  she  showed  that  map  as  and  for  a  map  of  Charles  Riv 
er  according  to  charter,  and  not  as  a  map  of  a  trimitary  stream. 

In  1750,  she  took  depositions  to  prove  the  fact,  that  the  brook 

IS  Charles  River  proper. 

La  1791,  the  Massachusetts  commissioners  say,— ^^  The  branch 
now  called  Charles  River  could  not  have  been  known  as  Charles 
River  in  1710."  The  Rhode  Island  commissioners  say,  —  **  That 
the  Massachusetts  commissioners  pointed  out  the  brook  as  and  for 
Charles  Rhrer."  From  1642  down  to  1791,  the  chiim  of  Massa- 
chusetts rested  upon  the  fact,  that  the  brook  was  the  main  stream, 
and  the  mam  stream  its  tributary,  and  they  impliedly  admit,  that  if 
the  feet  was  the  other  way,  the  case  was  against  them.  Until  this 
trial,  Massachusetts  has  neve»  contended  for  the  right  to  begin  the 
three  miles  from  a  tributary  stream,  but  for  the  fact  that  the  brook 
was  the  mam  stream. 

The  fact,  diat  as  early  as  1640  the  public  authorities  of  Massa* 
ebusetts  bestowed  the  name  of  Charles  Kiver  upon  the  main  stream, 
far  to  the  westward  of  its  junction  with  the  brook,  and  as  early  as 
1670  the  name  of  Jack's  Pasture  Brook  upon  the  tributary,  ana 
tint  all  the  boundaries  of  the  towns  and  private  conveyances  treated 
aoid  called  the  one  the  main  stream,  the  Charles  River  proper,  and 
the  other  the  brook,  is  proved  so  cleariv  and  decisively  that  it  is 
not  even  brought  into  dispute.  The  nirther  fact  is  also  proved, 
that  it  i^  obvious  to  the  senses  that  the  one  is  the  main  stream,  the 
other  but  a  tributary. 

This  conclusive  proof  rendered  it  necessary  for  the  counsel  to 
shift  the  ground  of  defence,  and  to  contend  for  the  first  time  during 
the  history  of  this  controversy,  that  Massachusetts  had  always 
claimed  from  a  tributary  stream  as  such  ;  that,  in  1710,  Rhode 
Island  knew  all  the  Idealities,  and  intended  to  allow  the  validity  of 
that  claim,  although  the  language  of  the  contract  is  precisely  the  re* 
verse. 

In  1749,  the  Rhode  Island  commissioners  discovered  the  mis- 
take. Being  unable  to  find  the  Woodward  and  Safltey  station, 
diey  were  obliged  to  go  to  the  river  and  measure  off  the  three 
miles.  They  then  discovered  that  the  line  of  1718  was  seven  miles, 
instead  of  three,  from  the  river.  They  run  the  line  to  which  we 
now  claim,  erected  permanent  monuments  upon  it,  gave  notice  of 
their  claim  to  Massachusetts,  and  have  claimed  to  that  line  fi^m 
diet  day  to  this. 

We  therefore  contend  :  —  1 .  That  the  right  to  this  territory  un- 
der the  charter  b  established  as  clear  and  certain.  2.  That  the 
contracts  of  1710  and  1718  were  not  intended  to  convey  Rhode 
Island  territory  to  Massachusetts,  neither  party  possessing  the  power 
to  convey  or  to  purchase.  3.  That  these  contracts  were  merely 
admissions  that  the  station  was  three  miles,  when  in  fact  it  was  sev- 
en, from  the  river.     4.  That  these  admissions  were  made  upoa 


<B4  SUPREME   COURT. 

Rhode    Island   9»    M««««ch«i»tt«. 

an  obviously  false  statement  of  the  facts,  and  are  not  binding  in  law 
or  in  equity. 

These  are  some  of  the  leading  views  of  the  Rhode  Iskmd  nuDd 
upon  these  vital  points  of  the  case,  and  we  have  been  largely  en- 
couraged that  th^  are  tmanswerable,  bv  the  fact,  that  notwith- 
standing the  extracMrdinary  power  of  intellect  arrayed  against  us, 
they  remam  wholly  and  entirely  unanswered. 

Taking  it  for  granted  that  what  has  not  been  answered  by  coun- 
sel will  not  be  overruled  by  the  court,  we  now  proceed  to  inquire 
whether  the  jurisdictional  right  of  Rhode  Island,  secured  to  her  by 
a  record  of  the  highest  and  most  enduring  nature,  has  been  lost 
through  the  agency  of  time. 

To  our  minds  it  seems  a  clear  preposition,  that  if  time  is  to  ex- 
ert any  influence  over  the  rights  of  the  parties  m  this  case,  that 
influence  must  be  based  upon  principles  never  as  yet  promtdgated 
in  the  code  of  any  municipal  or  national  law  which  has  come  to 
our  knowledge.  The  artiflcial  system  prevailing  in  the  courts  of 
common  law  and  equity,  in  England  anci  in  this  country,  has  been 
more  largely  inflated,  and  made  deeper  and  broader  encroachments 
upon  the  domain  of  practical  justice  and  conmxm  sense,  than  any 
previous  system  withm  the  range  of  our  learning.  Yet  that  sys- 
tem, extended  as  it  has  been  by  ambitious  book  lawyers  and  bode 
i'udges,  contains  no  form  of  action  capable  of  bringing  time  into 
lostility  with  any  one  of  the  rights  or  claims  of  Rhode  Island,  in 
the  present  case. 

In  the  first  place,  the  main  reason  why  time  is  so  prolific  of  pre- 
sumptions against  the  party  out  of  possession  is  founded  upon  the 
ceaseless  and  untiring  activity  of  avarice.  The  love  of  money  is 
the  basb  of  all  prescription,  presumptions  of  grant,  and  statutes  of 
limitations.  It  is  against  human  experience,  that  any  men  sbonld 
allow  another  to  receive  the  rents  and  income,  and  other  benefits 
of  his  property,  for  a  series  of  years,  claiming  it  as  his  ovni,  and 
remain  silent  under  such  encroachment.  The  law  presumes  it 
more  probable  that  there  hastexisted  a  lost  grant,  than  that  such  an 
anomaly  should  take  place.  It  is  because  the  man  in  possession 
enjoys  great  advantages,  and  the  man  out  of  possession  sustains 
great  losses,  that  the  law  so  readily  concludes  the  tide  to  be  ac- 
cording to  the  enjoyment.  This  reason,  m  many  cases,  if  not  in 
all,  would  apply  but  awkwardly  to  jurisdiction, — a  duty,  and  often- 
times an  onerous,  sometimes  a  dangerous,  duty,  which,  instead  of 
courting,  we  gladly  escape  fiK>m,  — and  not,  like  property,  an  enjoy- 
ment, a  benefit,  mdeea,  the  greatest  of  worldly  blessings  in  the 
opinion  of  the  mass  of  mankind.  To  forego  the  performance  of  a 
duty  does  not  impregnate  time  quite  so  quick  with  a  presumption 
of  the  absence  of  all  rights,  as  to  forego  the  enjoyment,  it  may  be, 
of  many  thousands  of  dollars  of  income,  claimed  by  another,  en- 
joyed by  another,  with  a  denial  of  our  right  by  another. 
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Then,  agam,  time  quiets  long  poss^sioiis  of  property  upon  a 
principle  of  policy.  Property  passes  from  parent  to  child,  it  is 
transmitted  by  wiU,  transferred  by  deeds  and  otber  instruments,  and 
in  the  course  of  forty  or  fifty  years  it  acknowlec^es,  it  may  be,  as 
many  distinct  owners,  many  u  not  the  most  of  whom  took  it  for 
granlied,  that  the  peaceable  and  undisturbed  possessor  was  the  legiti- 
mate and  undoubted  owner.  The  law  encourages  tUs  belief,  for 
otherwise  no  improrei&eots  would  be  made.  Heirs,  devisees,  and 
purchasers  would  be  unwilling  to  hazard  large  expenditures,  if  a 
flaw  in  a  deed,  or  eren  the  entire  loss  of  the  paper  title,  could  not 
be  cured  by  the  salutary  and  benien  influences  oi  a  long  and  undis- 
puted possession.  But  jurisdiction  is  a  chaster  and  less  prolific 
character.  She  has  no  heirs,  or  devisees,  and  but  here  and  there 
a  purchaser.  Third  persons  will  not  be  discouraged  from  making 
anproyenents  by  large  expenditures  of  money,  be^^ause  m  the  first 
place  there  are  nol^d  p4noDS  connected  with  juri«licUon,  and  m 
^e  next  place,  jurisdiction  amplifies  and  enlarges  itself  without  ex- 
penditures of  any  kbd,  and  toe  policy  of  the  law  is  to  restrain 
rather  than  encourage  these  expensive  propensities.  It  must 
therefore  be  admitted  that  the  applicatbn  of  the  benign  influences 
of  time  to  such  a  subject  as  junsdictioD  would  be  rather  gawky^ 
old-maidbh,  and  ungracefol. 

But  suppose  we  brbg  this  subject  of  jurisdicti<m  within  the 
range  of  all  the  principles  applicable  to  property  ;  has  time  any  or- 
dinance, any  form  of  action,  that  can  in  the  slightest  degree  afi*ect 
the  rights  of  Rhode  Island  ?  We  say  with  the  most  entire  confi- 
dence that  it  has  not. 

There  are  but  three  modes  known  to  the  courts  of  law  or  equity, 
in  v^ich  time  exercises  her  influences  upon  permanent  property ;  -*-* 
1.  By  statutes  of  limitations ;  2.  By  prescription ;  and  3«  By  pre- 
sumptions of  grants. 

It  is  not  pretended  that  statutes  of  limitations  can  apply  to  the 
case  of  two  states.  It  would  be  equally  absurd  to  invoke  the  com- 
mon law  doctrine  of  prescrip<ion,#a8  administered  at  law  or  in 
equity,  for  to  this  day,  in  England  and  in  this  country,  prescription 
b  overthrown  if  the  person  out  of  possession  can  show  that  the 
possession  commenced  at  any  time  subsequent  to  the  1st  of  Rich- 
ard the  First.  Best  on  Presumptions  (47  Law  Librwy),  75  ; 
Taylor  v.  Cooke,  8  Price,  650  ;  2  BI.  Comm.  31  ;  Fisher  •. 
Greaves,  3  Eagle  &  Younge,  TVtJU,  C.  1100. 

^^  The  presumption  of  prescriptive  rights,  derived  from  enjoy- 
ment, is  instantly  put  an  end  to,  where  the  right  is  shown  to  have 
origmated  within  the  period  of  legal  memory,"  (hat  is  1  Ricfa«  t 
(1189). 

Massachusetts  was  not  settled  until  16S0,  and  the  charter  under 
which  she  claims  was  granted  b  1628. 

In  the  two  first  modes  m  which  time  operates  upon  title,  she 
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acts  alone,  unaided  by  amr  ocber  proof,  direct  or  circumstantiaL 
If  the  period  required  by  the  statute  of  limitations  has  transpired,  or 
if  the  possession  has  been  as  far  back  as  memory  extends,  the  law 
presumes  that  it  was  coeral  with  Richard  the  First,  and  m  both 
cases  time  alone  constitutes  a  legal  title. 

But  with  the  exception  of  this  case  of  a  mortgage,  and  one  or 
two  other  analogous  cases,  time  alone,  unaided  by  circumstances, 
is  never  sufficient  for  the  third  form  of  its  action,  by  way  of  pre- 
suming a  grant. 

In  Mayor  of  Kingston  v.  Homer,  Cowper,  102,  Lord  Mans- 
field says,  —  ^^  A  jury  is  concluded  by  the  statute  of  limitations. 
80  in  the  case  of  prescription,  if  it  be  time  out  of  mind,  a  jury  is 
bound.  Any  evidence  showing  a  time  when  the  claim  did  not  ex- 
«8t  is  an  answer  to  prescription.'^     p.  109. 

*^  But  length  of  time,  as  evidence,  may  be  left  to  a  jury  to  be 
credited  or  not,  accordbg  to  circumstances." 

^^  There  is  no  positive  rule  which  says  that  one  hundred  and  fifty^ 
years,  or  any  other  length  of  time  within  memory,  is  a  sufficient 
ground  to  pr^ume  a  charter." 

The  more  modem  authorities  are  all  collected  in  Best,  and  the 
well  settled  doctrine  in  England  and  in  this  country  now  is,  that  the 
presumption  of  a  grant  is  a  case  of  circumstantial  evidence,  of 
which  tune  constitutes  but  a  single  link. 

A  jury  must  believe  that  a  grant  was  actually  made.  6  Cowen, 
706  ;  3  Johns.  R.  109, 269  ;  1  Wash.  C.  C.  Rep.  70  ;  2  Wend. 
13-  15  ;  3  Connect.  R.  431  ;  11  East,  279  ;  5  Bam.  &  Aid. 
228  :  3  ibid.  150. 

This  court,  in  Ricardo  v.  Williams,  7  Wheat.  59,  say,  —  **  Pre- 
iiunptions  of  grant  can  never  arise  where  all  the  circumstances  are 
consistent  with  the  non-existence  of  a  grant.  ^  fortiori^  they  can- 
not arise  when  the  claim  is  of  such  a  nature  as  is  at  variance  with 
the  exist^ace  of  a  grant." 

The  facts  of  this  case  conclusively  show,  that  no  presimipticm 
of  a  grant  (other  than  the  chaners  and  the  contracts  of  the  parties, 
upon  the  construction  of  which  the  case  depends)  can  for  a  moment 
be  mdulged  in  ;  because,  — 

1.  From  1628  down  to  1775  there  was  no  power  competent  to 
make  a  grant  except  the  mother  countrv.  Massachusetts  and 
Rhode  Island  were  colonies,  and  it  is  not  denied  that,  up  to  1775, 
they  were  incompetent  to  convey  territory  or  jurisdiction. 

2.  No  other  grant  from  the  crown  can  be  presumed  (than  the 
charters  of  1628,  1691),  enlarging  the  limits  of  Massachusetts,  be- 
cause all  such  grants  are  enrolled,  and  by  the  well  settled  law  of 
England  an  enrolment  cannot  be  presumed  without  proof  of  a  spolia* 
tion  or  hiatus  in  the  record.  In  3  Bam.  &  Aid.  150,  Abbott, 
C.  J.,  says, — ^^  No  instance  can  be  found,  where  the  court  havQ 
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said  that  an  emrohnent  has  been  presumed."  See,  also,  Best  on 
Presumptions,  149. 

But  such  enlarced  grant  must  not  only  have  been  recorded  in 
England,  but  in  Massachusetts  and  in  Rhode  Island,  and  no  such 
grant  would  have  been  made  without  the  most  formal  notice  to  both 
the  parties  to  be  affected.  No  confirmation  of  the  contracts  of 
1710  and  1718  can  be  presumed,  for  the  same  reasons.  Such  con> 
firmation  must  have  been  upon  notice,  and  would  have  appeared 
upon  the  records  of  the  mother  country  and  both  the  colonies  mter- 
ested. 

III.  Any  additional  grant  from  the  mother  country,  or  from  Rhode 
Island,  after  1775,  is  not  only  inconsistent  with  the  circumstances 
of  the  case,  but  at  war  with  its  whole  history  from  1710  to  the  pres- 
ent time.  Because  any  grant  prior  to  1775,  or  any  coi^rmation 
of  the  contracts  of  1710  and  1718,  would  have  been  enrolled  in  the 
mother  country,  and  upon  the  records  of  both  Massachusetts  and 
Rhode  Island,  and  any  grant  by  Rhode  Island  since  1775,  or  confir- 
mation of  the  contracts  of  1 7 1 0  and  1718,  must  have  been  recorded  in 
Massachusetts  and  Rhode  Island.  Some  human  hands  must  have 
touched  these  grants  or  confirmations,  and  some  human  eyes  must 
have  seen  them,  and  when  lost  from  all  three  of  their  beds  of  repose, 
a  hiatus,  or  lost  stick,  must  have  appeared  upon  the  record-books. 

How  is  the  fact  ?  The  mistake  in  the  admissions  of  the  Rhode 
Island  commissioners  (we  omit  to  call  it  an  imposition)  was  not  dis- 
covered until  1748.  From  that  time  down  to  1825,  scarcely  a 
year  has  elapsed  during  which  commisrioners  from  both  the  States 
nave  not  been  appointed,  or  continued  under  former  appointments, 
for  the  purpose  of  settling  this  long-pending  dispute.  Frequent 
meetings  have  been  had.  All  their  conversations,  arguments,  and 
claims  have  been  in  writing,  and  reports  of  those  conversations 
made  to  the  respective  legislatures  of  the  two  States.  From  the 
first  to  the  last,  no  pretence  has  been  made  of  any  hiatus  in  the 
records  in  England,  or  in  either  of  the  two  States.  Not  a  syllable 
has  been  lisped  of  any  other  title  than  the  charters  of  1628  and 
1691.  From  first  to  last,  the  claim  of  Massachusetts  has  been, 
and  now  is,  that  the  territory  was  hers  by  charter,  that  the  contracts 
of  1710  and  1718  conceded  the  territory  as  the  chartered  right  of 
Massachusetts. 

It  is  admitted,  it  is  made  the  sole  foundation  of  the  opposite  ar- 
gument, that,  as  long  ago  as  1642,  Massachusetts  surveyed  this  t^- 
ritory,  and  took  possession  up  to  the  Woodward  and  Saffrey  Une, 
by  virtue  of  the  charter,  that  she  has  occupied  and  claimed  it  from 
that  time  down  to  the  present  by  virtue  of  the  charter.  All  this  is 
irreconcilable  with  any  other  title.  Besides,  during  the  period  from 
1748  down  to  1825,  neither  party,  in  their  various  and  frequent 
discussions,  pretended  that  any  other  question  existed  between 
them  than  what  was  the  proper  construction  of  the  charter.     Both 
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admitted  dmt  the  whole  title  rested  upon  that  iDStrumatt.  Massa- 
chusetts contended  that  Jack's  Pasture  Brook  was  the  main  stream 
in  1710  and  1718,  though  it  had  since  b€bome  a  tributary,  and 
Rhode  Island  contended  that  it  always  had  been  a  tributary.  As 
late  as  1791,  the  Massachusetts  commissioners,  in  their  report, 
recommended  to  their  legislature  that  that  question  should  be  re* 
ferred  to  arbitrators.  In  1750,  Rhode  Island  run  the  line  three 
miles  from  Charles  River,  erected  pennanent  boundaries  upon  it, 
gave  to  Massachusetts  a  map  of  that  line,  with  notice  that  ^ 
claimed  to  it.  Here,  then,  Massachusetts  was  put  upon  her  de- 
fence as  early  as  1750.  Her  line,  four  miles  south  of  ours,  was 
claimed  by  her  as  the  true  charter  line.  Ours  was  claimed  by  as  as 
the  true  charter  line.  From  that  day  to  this  our  monuments  have 
stood  upon  that  line,  and  from  that  day  to  this  our  commissioners  hare 
claimed  to  it.  It  has  been  a  continual  claim.  In  1750,  Massa- 
chusetts took  the  depositions  of  witnesses,  in  order  to  preserve  the 
evidence  of  her  construction  of  the  charter.  All  her  evidence  in 
favor  of  that  construction  is  in  the  case.  She  knew,  then,  that  at 
some  day  or  other  she  must  either  concede  our  ri^t  by  negotiation, 
or  surrender  it  under  legal  compulsion.  All  the  moral  reasons, 
therefore,  in  favor  of  long  possession  have  no  application  here. 
She  has  lost  none  of  her  evidence.  The  depositions  of  all  her 
witnesses  taken  in  1 750  are  now  in  the  case.  None  of  the  legal 
reasons  apply.  She  took  possession  under  her  charter,  and  there- 
fore can  set  up  no  other  title.  The  whole  has  been  a  subject  of 
constant  dispute  from  1750  to  1825,  and  therefore  no  presumption 
of  a  grant  from  Rhode  Island  can  arise. 

Indeed,  it  is  in  vain  to  attempt  to  reason  upon  such  a  question. 
It  contradicts  all  our  legal  and  moral  instincts  to  suppose  that  any 
principle  ever  did  or  ever  can  exist,  which  would  sanction  or  even 
countenance  the  idea  that  such  a  possession,  disputed  from  the  mo- 
ment it  was  taken  to  the  time  of  filing  the  bill,  can  have  any  influ- 
ence upon  the  title  of  either  party.  The  law  is  yet  to  be  made 
which  gives  countenance  to  such  gross  and  glaring  injustice. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

We  approach  this  case  under  a  due  sense  of  the  dignity  of  the 
parties,  and  of  the  importance  of  the  principles  which  it  faivohres. 

The  jurisdiction  of  the  court  having  been  settled  at  a  form^ 
term,  we  have  now  only  to  ascertain^  and  determine  the  boundaiy 
in  dispute.  This,  disconnected  with  the  consequences  which  fol- 
low, is  a  simple  question,  differing  little,  if  any,  in  principle  from 
a  disputed  line  between  individuals.  It  involves  neither  a  cession 
of  territory,  nor  the  exercise  of  a  political  jurisdiction.  In  settling 
the  rights  of  die  respective  parties,  we  do  nothing  more  than  ascer- 
tain the  true  boundary,  and  die  territory  up  to  &at  line  on  either 
fide  necessarily  falk  within  the  proper  jurisdiction. 
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Jsmes  the  First,  on  the  3d  of  November,  1620,  granted  to  the 
Council  established  at  Pljrmouth  the  territory  on  the  Atlantic  lying 
between  forty  and  forty-eight  degrees  of  north  latitude,  extending 
westv?ard  to  the  sea.  And  on  the  1 9th  of  March,  1628,  the  Coundl 
of  Plymouth  granted  to  Henry  Roswell  and  others  the  territory 
of  Massachusetts,  which  was  confirmed  by  Charles  the  First,  the 
4th  of  March,  1629.  This  grant  was  limited  to  the  territory 
^^  lying  within  the  space  (^  three  English  miles  on  the  south  part 
of  Charles  River,  or  of  any  or  every  part  thereof;  and  also  all 
and  singular  the  lands  and  hereditaments  whatsoever,  Ijring  and  be^ 
ing  witUn  the  space  of  three  English  miles  to  the  southward  of  the 
southernmost  part  of  Massachusetts  Bay  ;  and  also  all  diose  lands 
and  heraditaments  whatsoever,  which  lie  and  be  within  the  space  of 
three  English  miles  to  the  northward  of  the  Merrimack  River,  or 
to  the  northward  of  any  and  every  part  thereof,"  extending  west- 
ward the  same  breadth  to  the  sea. 

On  the  13th  of  January,  1629,  the  Council  of  Plymouth  grant- 
ed to  the  colony  of  Plymouth,  which  on  the  same  day  was  sanc- 
tioned by  Charles  the  First,  ^'  all  that  part  of  New  England,  in 
America  aforesaid,  and  tract  or  tracts  of  land  that  lie  within  or  be- 
tween a  certain  rivulet  or  rtEilet  there  commonly  called  Coahasset 
towards  the  north,  and  the  river  commonly  called  Narraganset 
River  towards  the  south,"  &c. 

The  Council  of  Plymouth  surrendered  its  charter  to  the  king  the 
7tli  of  June,  1635.  '  On  the  23d  of  April,  1662,  Chailes  the 
Second  granted  the  territory  of  the  colony  of  Connecticut, 
*^  bounded  on  the  east  by  Narraganset  River,  commonly  called 
Narraganset  Bay,  where  tne  said  river  falleth  into  the  sea  ;  and  on 
the  north  by  the  line  of  the  Massachusetts  plantation,"  &c. 

The  charter  of  Rhode  Island  was  granted  the  8th  of  July,  1663, 
by  Charles  the  Second,  limited  on  the  north  by  the  southerly  line 
of  Massachusetts. 

It  thus  appears  that  the  disputed  line  is  the  common  boundanr 
between  Massachusetts  and  Rhode  Island ;  the  latter  l^ing  south 
of  the  line,  and  the  former  north  of  it.  The  true  location  of  this 
line  settles  this  controversy. 

More  than  two  hundred  years  have  elapsed  since  the  emanation 
of  the  Massachusetts  charter,  calling  for  this  boundary ;  and  more 
than  one  hundred  and  eighty  years,  since  the  date  of  the  Rhode 
Island  charter.  In  looking  at  transactions  so  remote,  we  must,  as 
far  as  practicable,  view  things' as  they  were  seen  and  understood  at 
the  time  they  transpired.  There  is  no  other  test  of  truth  and  jus- 
tice, which  applies  to  the  variable  condition  of  all  human  concerns. 

The  words  of  the  Massachusetts  charter,  ^^  lying  within  the 
space  of  three  English  miles  on  the  south  part  of  Charles  River, 
or  of  any  or  every  part  thereof,"  do  not  convey  so  clear  and  defi- 
nite an  idea  as  to  be  susceptible  of  iHit  one  construction.    Whether 
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the  measuremeDt  of  the  three  miles  shall  be  from  the  body  of  the 
river,  or  from  the  head-waters  of  the  streams  which  fall  into  it,  are 
questions  which  difTerent  minds  may  not  answer  in  the  same  way. 
That  the  tributary  streams  of  a  river,  in  one  sense,  constitute  a 
part  of  it,  is  clear  ;  but  whether  they  come  within  the  meaning  of 
the  charter  is  the  matter  in  controversv.  The  early  exposition  of 
this  instrument  by  those  who  claimed  under  it  is  not  to  be  disre* 
garded,  thou^  it  may  not  be  conclusive. 

This  line  is  said  to  have  been  often  a  matter  of  controversy 
between  the  Plymouth  colony  and  Massachusetts,  as  early  as 
1638,  and  that  in  that  year  Nathaniel  Woodward  took  an  obser- 
vation upon  part  of  Clmrles  River,  41^  b(y  north  latitude.  lo 
1642,  the  southern  bounds  of  Massachusetts  were  ascertained  by 
the  said  Woodward  and  Solomon  Saffirey,  who  fixed  a  statioa 
three  miles  south  of  the  southernmost  part  of  Charles  River.  And 
in  1664,  a  Une  was  run  by  commissioners  from  each  colony,  and 
their  return  was  accepted  by  the  General  Court  of  Massachuaetts, 
and  ordered  to  be  recordled  ;  and  it  may  takly  be  presumed  that 
the  return  was  also  accepted  by  Plymouth.  This  was  a  construc- 
tion of  the  charter  by  Massachusetts,  and  assented  to  by  Pl^moudi, 
that  the  three  miles  were  to  be  measured  not  from  the  mam  chao- 
nel  of  Charles  River,  but  from  the  head- waters  of  one  of  its  tribu- 
taries. Grants  of  land  were  made  by  Massachusetts  and  Connecti- 
cut on  their  common  boundary,  and  also  towns  were  established, 
without  a  strict  regard  to  the  line,  which  produced  much  contention. 
To  adjust  these  disputes,  in  1702  commissioners  were  appointed 
by  the  two  provinces  to  ascertain  the  boundary-line.  They  set  up 
their  quadrant  and  took  their  observation  at,  or  not  far  from,  the 
distance  of  three  miles  south  of  the  southernmost  part  of  Charles 
River,  after  \^ich  they  took  a  second  observation  at  Bissell's 
house,  called  for  in  the  line  of  Woodward  and  Safirey  ;  and  it 
was  found  that  Massachusetts  had  made  grants  and  established 
towns  south  of  the  line.  This  line  was  finally  established  by  com- 
missioners appointed  by  Massachusetts  and  Connecticut,  in  which 
they  admit  the  correctness  of  the  beginning  at  Woodward  and 
Saffirey's  station,  ^^  three  English  miles  on  the  south  of  Charles 
River,  and  every  part  thereof,  agreeably  to  the  charter." 

,  Serious  difficulties  occurred  between  the  border  inhabitants  of 
Massachusetts  and  Rhode  Island,  on  account  of  conflicting  grants, 
and  the  establishment  of  towns.  And  after  much  correspondence 
and  legislative  action  on  the  subject  by  the  respective  parties,  it 
was  finally  agreed  to  appoint  commbsioners  to  setde  the  line.  In 
October,  1710,  the  General  Assembly  of  Rhode  Island  ^^  enacted, 
that  whereas  Major  Joseph  Jenks  being  commisaionated  to  treat 
with  Governor  Dudley  concerning  the  settling  the  bounds  between 
the  province  of  Massachusetts  and  this  govemoaent ;  that  in  case 
Governor  Dudley  and  himself  should  not  agree  so  as  to  bsue  the 
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Blatter,  tbtn  Major  Jenks  is  hereby  empowered  and  authorized  to 
oAr  and  conclude  on  sooh  other  terms  as  he  may  judge  most 
proper  for  the  interest  of  the  cokmy,"  fcc. 

The  eommissioners  of  both  oolonies  met  at  Roxbury,  January 
19th,  1710-11,  and  after  stating  the  authority  under  which  they 
acted,  and  having  ^*  examined  the  several  charters  and  letters 
patent  relating  to  the  line  betwixt  the  said  respective  governments, 
and  being  desirous  to  remove  and  take  away  all  occasicms  of  dis- 

Gite  and  controversy,''  &c.,  ^^  they  agree  tl»t  the  stake  set  up  by 
athaniel  Woodward  and  Solomon  Saffrey,  skilful,  approved 
artists,  in  the  year  of  our  Lord  one  thousand  six  hundred  and  forty- 
two,  and  since  that  often  renewed,  in  the  latitude  of  forty-one 
degrees  and  fifty-^Sve  minutes,  being  three  English  miles  distant 
southward  from  the  southernmost  part  of  the  river  called  Charles 
River,  agreeable  to  the  letters  patent  for  the  Massachusetts  prov* 
ince,  be  accounted  and  allowed  on  both  sides  the  commencement 
of  the  line  between  the  Massachusetts  and  the  colony  of  Rhode 
Island."  Other  matters  were  adjusted  accordiqc  to  the  fine  of 
Woodward  and  Safiirey,  which  need  not  be  referred  to.  This 
agreement  was  signed  by  Dudley  and  Jenks,  and  by  three  commis* 
sioners  from  Massachusetts  and  two  from  Rhode  Island.  In 
March,  1711,  the  Rhode  Island  legislature  sanctioned  this  agree- 
ment, by  authorizing  the  line  to  be  run  in  pursuance  thereof,  and 
the  agreement  was  accepted  and  approved  of  by  Massachusetts. 

In  1716,  and  also  in  1717,  commissioners  were  appointed  by 
Rhode  Island  to  run  the  line  under  the  agreement  at  Roxbury,  jointly 
with  commissioners  from  Massachusetts  ;  or  if  the  latter  refi»e  or  ne* 
gleet  to  act,  then  to  run  the  line  without  them.  On  the  1 7th  of  June, 
1718,  the  Rhode  Island  legislature,  after  statins  that  the  commis- 
sioners had  been  retarded  in  setding  the  line  by  tne  agreement  made 
at  Roxbury,  &c.,  —  ^^  This  assembly,  takmg  the  premises  mider 
consideration,  do  hereby  enact,  constitute,  and  appoint  Major 
Joseph  Jraks,  and  others,  a  committee  to  treat  and  agree  with 
such  gentlemen  as  are  or  may  be  appointed  and  commissionated, 
with  full  power,  by  the  General  Assembly  of  the  Province  of  Mas- 
sachusetts Bay  aforesaid,  for  the  final  settling  and  stating  the  afore- 
said line  between  the  said  colonies,  herebv  giving  and  granting  unto 
the  aforesaid  Major  Joseph  Jenks  and  others,  or  the  major  part  of 
them,  our  full  power  and  authority  to  agree  and  settle  the  aforesaid 
line  between  the  said  colonies,  in  the  best  manner  they  can,  as  near 
agreeable  to  our  royal  charter  as  in  honor  they  can  compromise  the 
same,"  &c. 

The  comnussioners  of  both  colonies  met  at  Rehoboth,  the  J23d 
of  October,  1718,  and  under  their  hands  and  seals  again  agreed, 
^^  that  the  stake  set  up  by  Nathaniel  Woodward  and  Solomon 
Safirey,  in  the  year  1642,  upon  Wrentham  pkun,  be  the  station  or 
commencement  to  b^n  the  line,"  &c.     Tins  agreement  being  re* 
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turned  oo  the  29th  of  October,  1718,  was  accepted  by  .the  Geoeiil 
Assembly  of  Rhode  Island,  and  ordered  to  be  recced  ;  and  k 
was  also  accepted  by  Massachusetts.  And  a  Joint  commissiooy 
being  appointed  by  both  governments  to  run  the  line  as  established, 
met  on  tne  6th  of  June,  1719,  and  say, —  "  We,  the  subscribers, 
being  of  the  committee  appointed  and  empowered  by  the  govern- 
ments of  the  province,  &c.,  for  settling  the  east  and  west  line  be* 
tween  the  said  governments,  by  virtue  of  the  ao'eement  of  the 
major  part  of  the  said  committee  at  the  meeting  at  Rehoboth,  on  the 
22d  of  October  last  past,  at  which  time  the  said  line  was  fully  set- 
tled and  agreed,  and  by  them  directed  to  be  by  us  run.  Having 
met  at  the  stake  of  Nathaniel  Woodward  and  Solomon  Saffirey,  on 
Wrentham  plain,  the  12th  of  May,  anno  Domini  1719,  in  the  morn- 
ing, and  computed  the  course  of  the  said  agreed  Une,"  &c.,  which 
line  was  rqn  by  them  two  miles  west  of  Allom  pond,  and  they  erected 
monuments  at  different  points.  This  return  was  approved  by  the 
Rhode  Island  Assembly. 

In  October,  1748,  the  legislature  of  Rhode  Island  appointed 
other  commissioners  to  continue  the  line  to  the  Connecticut  River, 
recognizing  the  stake  set  up  by  Woodward  and  Saffrey  as  the  place 
of  beginning.  The  commissioners  thus  appointed  having  m^,  in 
1749,  twice,  at  Wrentham,  and  Massachusetts  having  failed  to  ap- 
point commissioners  to  act  with  them,  the  Rhode  Island  conEunissioo- 
ers  proceeded  to  complete  the  running  of  the  line.  In  tlieir  report 
they  say,  —  '^  That  we,  not  being  able  to  6nd  any  stake  or  other 
monument  which  we  could  imagine  set  up  by  Woodward  and  Saf- 
frey, but  considering  that  the  place  thereof  was  described  in  the  agree- 
ment mentioned  in  our  commission  by  certain  invariable  marks,  we 
did  proceed  as  followeth,  namely  :  we  found  a  place  where  Charles 
River  formed  a  large  current  southerly,  which  place  is  known  to 
many  by  the  name  of  Poppotalish  pond,  which  we  took  to  be  the 
southernmost  part  of  said  river ;  from  the  southernmost  part  of 
which  we  measured  three  English  miles  south  ;  which  three  Engh'sh 
miles  did  terminate  upon  a  plain  in  a  township  called  Wrentham," 
&c. 

These  are  the  leading  facts  relied  on  by  the  respondent  to  es^^ 
tablish  the  station  of  Woodward  and  Saflrey  as  the  place  from 
which  the  boundary-line  was  agreed  to  be  run,  and  in  fact  was  run. 
And  we  are  now  to  consider  how  these  facts'  and  the  arguments 
deduced  from  them  are  met  by  the  complainant. 

In  the  first  place  it  is  insisted,  that  the  line  nm  by  Massachusetts, 
in  1642,  was  without  authority. 

There  does  not  appear  to  have  been  any  order  from  the  crown 
to  run  this  line,  nor  is  it  supposed  to  have  been  usual  or  necessary 
for  the  crown  to  give  such  an  order,  where  no  controversy  respect- 
ing the  line  was  brought  before  it.  The  general  boimdary,  as 
named  in  the  charter,  was  run  and  established  by  the  colony  or 
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cx)loDie8  interested ;  aad  where  there  was  no  dispute  no  furdier 
action  wis  required.  The  controversy  in  regard  to  their  com* 
mon  boundary,  between  Plymouth  and  Massachusetts,  which  seems 
to  have  existed  as  early  as  1638,  was  finally  adjusted  by  running 
the  line  in  1664.  This  line  was  commenced  at  the  place  called  the 
angle  tree,  which  is  said  to  be  about  two  miles  south  of  the  Wood« 
ward  and  Safijrey  station. 

When  the  Woodward  and  Saffirey  station  was  first  established, 
neither  Connecticut  nor  Rhode  Island  had  a  political  existence. 
And  the  Pljrmouth  colony,  which  in  1691  was  incorporated  into 
Massachusetts,  having  then  a  distinct  political  existence  and  a 
common  boundary  with  Massachusetts,  assented  to  the  line  farther 
south  than  the  above  station.  At  the  time  this  line  was  run, 
neither  Connecticut  nor  Rhode  ^Island  can  scarcely  be  said  to  have 
had  a  political  organization,  as  the  charter  of  the  former  was  dated 
only  two  years  before,  and  that  of  the  latter  one  year.  Massa* 
chusetts,  then,  in  establishing  the  above  station  of  Woodward  and 
8afi[rey,  and  in  running  the  Ime,  does  not  seem  to  have  acted  pre- 
cipitately, without  authority,  or  in  disregard  of  the  rights  of  other 
eolonies. 

The  misconstruction  of  the  charter,  m  going  more  than  three 
miles  south  6f  Charles  River,  is  earnestly  insisted  on  by  complain- 
ant's counsel.  If  the  words  of  the  charter  were  clear  and  unequivo- 
cal in  this  respect,  there  would  be  great  force  in  this  argument.  It 
would  be  decisive  of  this  controversy,  unless  controlled  by  other 
fects  and  circumstances  in  the  case.  But  who  can  maintain  that  a 
line  to  be  run  ^^  three  miles  south  of  Charles  River,  or  of  any  and 
every  part  thereof,"  is  clearly  limited  to  three  miles  south  of  the 
mam  channel  of  the  river.  Can  the  body  of  the  river  with  more 
accuracy  of  language  be  called  a  part  of  it,  than  its  tributary 
streams.  We  call  that  a  part  which  is  less  than  the  whole,  when  we 
speak  of  any  thing  made  up  of  parts.  We  do  not  call  a  limb  a  tree, 
but  it  is  a  part  of  a  tree  ;  and  if  a  measurement  is  to  be  made  from 
any  and  every  part  of  the  tree,  would  its  branches  be  disregarded. 
When  we  speak  of  a  river,  we  speak  of  it  as  a  whole,  whether  wo 
refer  to  it  above  or  below  a  certain  point ;  as  bearing  north  or 
south,  it  is  the  river,  in  common  language,  and  not  a  part  of  the 
river.  The  Bowing  of  the  water  m  the  ctknnel  of  the  river  gives  it 
its  name  and  character,  and  these  are  not  changed  by  its  length. 
We  speak  of  the  Upper  and  Lower  Mississippi,  but  neither  the  one 
nor  the  other  is  called  a  part  of  the  Mississippi.  Had  the  Massa- 
chusetts charter  been  designed  to  limit  the  line  to  three  miles  south 
of  the  river,  would  not  the  language  have  been,  '^  three  miles  south 
of  the  most  southerly  bend  in  the  river." 

It  would  therefiMre  seem  that  the  charter  may  be  construed 
favorable  to  the  respondent.  That  the  construction  of  the  com-* 
plainant  is  not  a  forced  one  is  admitted  ;  and  the  conclusion  natural^ 
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iy  follows,  that  men  of  equal  intelligence  may  differ  in  opmion  as  to 
the  true  meaning  of  the  instrument.  That  Massachusetts  more 
than  two  hundred  years  ago  construed  the  charts  as  her  counsel 
now  construe  it  is  clear,  and  the  facts  proved  authorize  the  con* 
elusion,  that  this  construction  was  not,  for  many  years,  opposed  by 
Comecticut  or  Rhode  Island,  and  at  no  time  by  Plymouth.  Bot 
the  attention  of  the  court  is  drawn  to  the  northern  boundary  of 
Massachusetts,  which  the  charter  describes  as  ^^  three  Engfisb 
miles  to  the  northward  of  the  Merrimack  River,  or  tb  the  north- 
ward of  any  and  every  part  thereof  '* ;  which  received  the  con- 
struction for  which  the  complainant  contends  by  the  king  and 
eouncil. 

The  northern  boundary-lme,  as  claimed  by  Massachusetts,  in- 
dnded  Maine  and  New  Hampshire  ;  and  it  appears  that  Mason  and 
Gorges,  who  claimed  under  grants,  some  of  which  were  prior  in 
date  to  that  of  Massachusetts,  petitioned  the  king  against  the  en- 
croachments of  Massachusetts  on  territory  covered  by  their  grants. 
The  answer  of  Massachusetts  was  made,  and  in  1677  the  question 
was  brought  before  the  Privy  Council.  The  title  to  the  land  claimed 
by  the  petitioners  was  disclaimed  by  Massachusetts  ;  and  the  kine 
and  council  held,  as  to  the  government,  ^^  that  if  the  province  of 
Maine  lies  more  northerly  than  three  English  miles  from  the  River 
Merrimack,  the  Massachusetts  patent  gave  no  right  to  govern 
there." 

In  1684,  the  charter  of  Massachusetts  was  vacated  on  a  tetre 
facias^  by  the  judgment  of  the  King's  Bench,  and  a  new  cbirter 
was  granted  in  1691,  including  Maine  and  Plymouth,  but  the  south- 
em  boundary,  as  regards  the  present  controversy,  was  not  changed. 

The  northern  boundary  was  agam  brought  before  the  king  and 
council  in  1740,  when  the  decision  was,  ^^  that  the  northern  bound- 
ary of  the  provbce  of  Massachusetts  be  a  similar  curve  line,  pur- 
suing the  course  of  Merrimack  River  at  three  miles  distance  thereof 
on  the  north  side,  beginning  at  the  Atlantic  Ocean,  and  ending  at  a 
point  due  north  of  Pawtucket  Falls  ;  and  a  straight  line  drawn  from 
dience  due  west,"  &c.  In  this  decision,  the  call  of  the  charter 
was  disregarded,  on  a  ground  that  the  tribunal  deemed  equitable. 
From  this  it  clearly  appears,  that  the  decision  was  not  governed  by 
legal  principles,  but  was  an  exercise  of  the  king's  prerogative  ;  and 
by  the  same  power  was  the  former  case  determined,  although  the 
opinion  of  the  judges  was  taken,  so  that  neither  decision  constitutes  a 
rule  in  other  cases  for  the  action  of  a  court  of  law.  In  the  first  case, 
there  was  a  conflict  of  jurisdiction,  which  the  crown  had  power  to 
settle,  upon  principles  of  expediency,  and  although  the  decision 
purports  to  be  founded  on  a  construction  of  the  charter,  yet  otha" 
considerations  may  have  influenced  it.  The  decision,  however,  if 
not  regarded  as  authority  in  other  cases,  is  entitled  to  respectfiil 
consideratiiMi. 
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To  avoid  the  effect  of  the  f^reemei^  in  1711  and  1718,  by  the 
commissioners  of  both  governments,  b  regard  to  the  line  in  dis- 
pute, the  complainant  alleges,  that  its  conmiissioners,  refying  upon 
the  representations  of  the  Massachusetts  commbsioners,  and  the 
words  of  the  charter,  did  believe  that  the  station  of  Woodward 
and  Saffrey  was  within  three  miles  of  Charles  River  ;  and  that  the 
true  situation  of  that  station  was  not  known  to  the  authorities  and 
people  of  Rhode  Island  until  about  the  year  1750. 

The  fact  of  a  want  of  this  knowledge,  after  the  lapse  of  more 
than  a  century  and  a  quarter,  is  difficult  to  establish.  It  cer^ 
tainly  cannot  be  assumed  against  transactions  which  strongly  imply, 
if  they  do  not  prove,  the  knowledge.  If  the  Rhode  Island  c(Hn« 
missioners  were  misled  in  the  first  agreement,  as  to  the  locality  of 
this  station,  it  almost  surpasses  beliei,  that,  seven  years  afterwards, 
the  subject  of  the  line  having  been  discussed  in  Riiode  Island,  and 
such  dissatisfaction  being  shown  by  the  people  as  to  lead  to  a  new 
commission,  the  second  commission  should  again  be  misled. 

It  may  be  a  matter  of  doubt,  whether  a  mistake  of  recent  occur- 
rence, committed  by  so  high  an  agency  in  so  responsible  a  duty, 
could  be  corrected  by  a  court  of  chancery.  Except  on  the  clears 
est  proof  of  the  mistake,  it  is  certain  there  could  be  no  relief.  No 
treaty  has  been  held  void,  on  the  ground  (^  misapiNrdiaision  of  the 
facts,  by  either  or  both  of  the  parties. 

It  appears,  from  the  report  of  John  Cushing,  that  he  and  others, 
being  a  committee  to  unite  with  a  committee  of  Rhode  Island,  did 
meet  at  Wrentham,  in  November,  1709,  agreeably  to  appointment, 
and  being  shown  the  line  run  by  Mbjor-Oooeral  John  Leverett,  in 
1671,  the  Rhode  Island  committee  was  requested  to  unite  with  the 
Massachusetts  committee  in  renewing  that  line.  But  they  declined 
doing  so,  alleging  that  they  knew  the  line,  but  could  not  recognize 
it  as  the  true  one. 

It  appears,  from  several  depositions  in  the  case,  ^t  the  station 
of  Woodward  and  Safirey  was  well  known  in  the  neighbourhood,  by 
tradition  and  otherwise,  by  the  oldest  settlers  at  Wrentham,  in  the 
year  1750  ;  and,  from  Callicott's  deposition  in  1672,  ^'  that,  thirty 
years  .before,  he  was  present  when  Woodward  and  Saffirey  estab- 
lished their  station,  measuring  three  miles  south  from  a  pond  out  of 
which  the  principal  part  of  the  river  came." 

From  the  year  1750,  repeated  steps  were  taken  by  Rhode  Island, 
in  various  resolutions,  and  by  appomting  commissioners,  at  differ- 
ent times,  to  ascertain  and  run  the  line  in  connection  with  commis- 
sioners to  be  appomted  by  Massachusetts.  Commissioners  bom 
both  colonies  met  more  than  once  ;  but  they  could  make  no  arrange- 
ment changing  the  line,  as  establifdied  under  the  agreements  in  1711 
and  1718.  Rhode  Island  alleged  a  mistake  in  her  commissioners 
in  the  place  of  beginning,  as  the  ground  of  these  efforts.  That  the 
colonies  had  a  nght  to  mark  out  their  boundaries  was  not  de- 
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nied  ;  but  it  was  insisted,  that  tbey  bad  no  power,  without  the  ood- 
sent  of  the  crown,  *to  change  the  limits  called  for  in  their  charters. 
These  controirenies  were  kept  up,  as  Massachusetts  alleges,  bjr  the 
border  inhabitants,  and  others,  for  party  effect.  However  this  may 
be,  they  seem  not  to  have  subsided  with  the  change  of  government* 
At  one  time,  an  arrangement  was  made  by  Rhode  Island  to  take 
the  subject  befote  the  king  in  council,  but  the  appeal  was  not 
^ected.  In  1746,  Rhode  Island  obtamed  a  decision  against 
Massachusetts,  before  the  king  in  cotmcil,  in  r^ard  to  the  bound- 
anr  on  the  Nam^aaset  Bay.  Tins  boundary  was  claimed  by 
Massachusetts,  after  the  old  colony  of  Plymouth  was  annexed  to 
it.  Up  to  thb  time,  no  dissatisfaction  seems  to  have  been  ex* 
pressed  by  Rhode  Island  to  the  Woodward  and  Safirey  line  ;  and 
It  is  deemed  unnecessary  to  state  its  acts  m  detail  subsequently, 
showing  its  objecticos,  as  they  led  to  no  practical  result.  They 
can  be  of  no  unportance,  except  in  so  far  as  they  may  conduce  to 
rebut  the  presumption  of  acqinescence  from  die  lapse  of  time. 
From  time  to  time,  up  to  1825,  Rhode  Island  adopted  resolutions, 
appointed  commissioners  to  meet  those  which  should  be  appointed 
by  Massachusetts  for  the  adjustment  of  this  disputed  Ime,  but 
Massachusetts  adhered  to  the  agreements. 

This  is  a  gmieral  outline  of  this  protracted  and  important  conCro* 
versy.  The  facts  are  not  stated,  where  It  did  not  seem  to  be  ne* 
oessary  to  state  them  ;  but  their  effect  on  the  case  has  not  been 
disregarded.  It  now  <mly  remains,  by  a  general  view,  to  come  to 
that  conclusion  which  is  authorized  and  required  by  the  well  qb* 
tabUshed  principles  of  kw. 

The  comfdamant's  counsd  rely  mainly  upon  two  grounds  :  — 

1.  The  misconstruction  of  the  charter. 

2.  The  mistake  as  to  the  true  location  of  the  Woodward  and 
Saffrey  station. 

If  the  first  be  ruled  against  the  complainant,  the  seccmd  must 
fiill  as  a  consequence.  And  as  regards  the  first  ground,  little  need 
be  added  to  what  has  already  been  said.  The  charter  is  of  doubt 
ful  construction,  and  may,  without  doing  violence  to  its  language) 
be  construed  in  favor  of  or  against  the  position  <^  the  complainant. 
In  this  view,  the  constructioQ  of  the  charter  by  Massachusetts,  as- 
sented to  by  die  old  colony  of  Plymouth,  many  years  befoi^  Con* 
necticut  or  Rhode  Island  nad  a  poliucal  organizadon,  is  an  impOT- 
tant  fact  in  the  case.  Plymouth  was  interested  in  restricting  the 
line  to  the  calls  of  the  charter,  for  the  line  constituted  the  common 
boundary  between  the  two  colonies.  And  as  controversies  had 
arisen  respecting  this  boundary,  and  conunissioners  been  appoioled 
to  settle  it,  the  presumption  is  that  the  rights  of  bodi  colomes  w»e 
understood  and  respected  in  the  establishment  df  the  line.  And 
the  line  thus  eitamished  was  two  miles  south  of  Woodward  aad 
Saflirey's  station.     When  this  Nation  was  afterwards  i^eed  to  as 
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ibe  pkce  from  wfaich  the  boundary  was  to  be  run,  Massachusetts 
seems  to  have  considered  the  change  as  prejudlbial  to  her  rights. 

If  the  commissioners  of  Plymouth  had  construed  the  charter  to 
extend  only  three  miles  south  of  the  most  southerly  bend  of  Charies 
River,  they  could  not  have  assented  to  the  boundary  as  run.  In 
the  absence  of  proof,  the  presumption  is  not  to  be  drawn  that  they 
supposed  the  hne  established  was  only  three  miles  south  of  th^ 
river.  Connecticut,  after  the  lapse  of  many  years,  assented  to  the 
line  run  from  the  Woodward  and  Saffirey  station  as  its  boundary, 
and  so  did  the  complainant,  in  the  most  solemn  agreements,  as  stat- 
ed. These  proceedings  conduce  strongly  to  establish  a  fixed  con- 
struction of  Uie  charter,  favorable  to  the  respondent,  unless  it  be 
clearly  made  to  appear  that  they  were  founded  on  mistake  or 
fraud. 

Fraud  is  not  charged,  and  we  have  only  to  inquire  into  the  alleg- 
ed mistake. 

From  the  nature  of  this  supposed  mistake,  it  is  scarcely  suscept- 
ible of  proof.  The  words  of  the  charter  used  by  Massachusetts 
in  describing  Woodward  and  Saffrey's  staticm,  as  three  miles  south 
of  the  southernmost  part  of  Charles  River,  and  the  statements  in 
certain  reports  to  the  legblature  of  Rhode  Island,  and  the  late  sur- 
vey of  Simeon  Borden,  constitute  the  facts  relied  on  by  the  com- 
plainant as  proving  the  mistake. 

Whatever  inaccuracymay  be  detected  in  the  latitude  or  longi- 
tude of  the  station  of  Woodward  and  Saffrey,  as  given  by.  them, 
or  in  the  volume  of  water  of  the  streams  called  for,  the  place  be- 
ing identified  wiU  control  other  calls.  Streams  are  often  made  to 
change  their  direction  bv  the  improvements  of  the  country,  and 
their  volume  of  water  is  increased  or  diminished  by  the  same 
cause. 

If  the  representations  made  by  the  commissioners  of  Massachu- 
setts as  to  the  location  of  Woodward  and  Saffirey 's  station,  by  any 
plausible  construction,  came  within  the  charter,  there  was  no  mis- 
take of  fact  on  which  relief  can  be  given.  To  sustain  the  allega- 
tion of  mistake,  it  must  be  made  to  appear  not  only  that  the  sta- 
tion was  not  within  the  charter,  but  uiat  the  commissioners  of 
Rhode  Island,  in  1711  and  1718,  who  signed  the  agreements,  be- 
lieved it  to  be  within  three  miles  of  the  river,  and  that  they  had  no 
knowledge  of  a  fact,  as  to  the  true  location  of  it,  wjjich  should 
have  led  them  to  make  incmiry  on  the  subject. 

From  the  notoriety  of  Woodward  and  Saffirey 's  station  in  1711, 
and  from  the  fact  that  commissioners  of  Rhode  Island  met  Massa- 
chusetts commissioners  respecting  this  line,  at  Wrentham,  in  No- 
vember, 1709,  and  professed  to  be  well  acquainted  with  Lever- 
ett's  line,  as  appears  from  the  report  of  Cushing,  it  is  difficult  to 
believe  that  thev,  at  least,  were  not  acquainted  with  Wrentham 
plain,  and  with  me  station  there  established. 
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This  dispute  is  between  two  sovereign  and  independent  states. 
It  originated  in  tbe  infancy  of  dieir  history,  when  the  question  m 
contest  was  of  little  importance.  And  fortunately  steps  were  early 
taken  to  settle  it,  in  a  mode  honorable  and  just,  and  one  most  Kke- 
ly  to  lead  to  a  satisfactory  result.  There  is  no  objection  to  tbe 
joint  commission  in  this  case,  as  to  their  authority,  capacity,  or 
the  fairness  of  their  proceedmg.  An  innocent  mistake  is  all  that 
b  alleged  against  their  decision.  And  as  has  been  shown,  this 
mistake  is  not  clearly  established,  either  in  the  construction  of  tbe 
charter,  or  as  to  the  location  of  the  Woodward  and  Safirey  station. 
But  if  the  mistake  were  admitted  as  broadly  and  fully  as  charged 
in  the  bill,  could  the  court  give  the  relief  asked  by  the  complainant. 

In  1754,  William  Murray,  then  attorney-general,  afterwards 
Lord  Mansfield,  was  consulted  by  Connecticut,  whether  the  agree- 
ment with  Massachusetts  respecting  their  common  boundary,  i& 
1713,  would  be  set  aside  by  a  commission  appointed  by  the  crown. 
To  which  Mr.  Murray  replied, — "  I  am  of  opinion,  that,  in  settling 
the  above-mentioned  boundary,  the  crown  will  not  disturb  the  settle- 
ment by  the  two  provinces  so  long  ago  as  1713.  I  apprehend  his 
Majesty  will  connrm  their  agreement,  which  of  itself  is  not  binding 
on  the  crown,  but  neither  province  should  be  suffered  to  litigate 
such  an  amicable  compromise  of  doubtful  boundaries.  If  the  mat- 
ter was  open,  the  same  construction  already  made  in  the  case  of 
Merrimack  River  must  be  put  upon  the  same  words  in  the  same 
charter  applied  to  Charles  River.  As  to  Jack's  Brook,  it  is  im- 
possible to  say  whether  't  is  part  of  Charles  River,  without  a  view, 
at  least  without  an  exact  plan,  and  knowmg  how  it  has  been  re- 
puted." 

From  the  settlement  referred  to  up  to  the  time  this  opinion  was 
given  by  Mr.  Murray,  forty-one  years  only  had  elapsed.  And  tf 
that  time  was  sufficient  to  protect  that  agreement,  with  how  much 
greater  force  does  the  principle  apply  to  ine  agreements  under  con- 
sideration,  which  ar^  protected  by  the  lapse  of  more  than  a  cen- 
tury and  a  quarter.  More  than  two  centuries  have  passed  shice 
Massachusetts  claimed  and  took  possession  of  the  territory  up  to 
the  line  established  by  Woodward  and  Saffrey.  This  possession 
has  ever  since  been  steadily  maintained,  under  an  assertion  of 
right.  It  would  be  difficult  to  disturb  a  claim  thus  sanctioned  by 
time,  however  unfounded  it  might  have  been  in  its  origin. 

The  possession  of  the  respondent  was  taken  not  only  under  a 
claim  of  right,  but  that  right  in  the  most  solemn  form  has  been  ad- 
nritted  by  the  complainant  and  by  the  other  colonies  interested  in 
opposing  it.  Forty  jrears  elapsed  before  a  mistake  was  alleged, 
and  since  such  allegation  was  made  nearly  a  century  has  transpired. 
If  in  the  agreements  there  was  a  departure  from  the  strict  con- 
struction of  the  charter,  the  commissioners  of  Rhode  Island  acted 
within  their  powers,  for  they  were  authorized  ^^  U>  agree  and  settk 
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the  line  between  the  said  colenies  in  the  best  maimer  thegr  can,  as 
near  agreeable  to  the  royal  charter  as  m  honor  they  can  compromise 
the  same."  Under  this  authority,  can  the  complainant  insist  on 
setting  aside  the  i^eementft,  because  the  words  oi  the  charter  were 
not  strictly  observed  ?  It  is  not  clear  that  the  calls  of  the  charter 
were  deviated  from  by  establishing  the  station  of  Woodward  and 
Saffrey.  But  if  in  this  respect  there  was  a  deviadon,  Rhode 
Island  was  not  the  less  bound,  for  its  commbsioners  were  author- 
iaed  to  compromise  the  dispute.  Siurely  this,  ccmnected  with  the 
kqpse  of  time,  must  remove  all  doubt  as  to  the  right  of  the  respondent 
under  the  agreements  of  1711  and  1718.  No  human  transactions 
are  unaffected  by  time.  Its  influence  is  seen  on  all  things  subject 
to  change.  And  this  is  peculiarly  the  case  in  regard  to  matters 
which  rest  in  memory,  and  which  consequently  fade  with  the  lapse 
of  time,  and  fall  with  the  lives  of  individuals.  For  the  security  of 
rights,  whether  of  states  or  individuals,  Unig  possession  under  a 
ckim  of  title  is  protected.  And  there  is  no  controversy  in  which 
thb  great  principle  may  be  involved  with  greater  justice  and  propri- 
ety than  in  a  case  of  disputed  boundary. 

The  State  of  Rhode  Island,  in  pursuing  this  matter,  has  acted  in 
good  faith  and  under  a  conviction  of  right.  Possessing  those  ele- 
ments, in  an  eminent  d^ee,  which  constitute  moral  and  intellectual 
power,  it  has  perseveringly  and  ably  submitted  its  case  for  a  find 
decision. 

The  bill  must  be  dismissed. 

Mr.  Chief  Justice  TANEY. 

This  case  came  before  die  court  in  1838,  upon  a  motion  to  db- 
miss  the  bill  for  want  of  jurisdiction  ;  and  that  question  was  then 
very  elaborately  argued  at  the  bar,  and  carefully  considered  by  the 
court.  Upon  that  argument,  and  upon  full  consideration,  I  came  to 
the  conclusion  that  the  court  had  not  jurisdiction  over  the  subject- 
nmtter  in  controversy,  and  my  opinion  to  that  effect,  with  a  ver^ 
brief  statement  of  the  principles  upon  which  it  was  founded,  is 
reported  in  12  Peters,  752  ;  wherem  I  have  intimated,  that  at  the 
final  hearing  of  the  case  I  should  examine  more  fully*  the  grounds 
upon  which  jurisdiction  was  asserted  in  the  opinion  from  which  I 
dissented. 

As  the  case  was  legally  in  court  under  this  decision,  it  be- 
came my  duty  from  time  to  time  to  take  part  in  the  interlocutory 
I^oceedings  which  were  necessary  to  prepare  and  conduct  the  case 
to  final  hearing.  But,  after  many  unavoidable  delays,  it  has  reached 
that  point ;  and  we  are  now  to  determine  whether  Rhode  Island  is 
in  this  court  entitled  to  the  relief  she  asks  for.  Entertaining  upon 
this  subject  the  opinion  heretofore  expressed,  and  which  has  been 
confirmed  by  subsequent  reflection,  I  think  she  is  not ;  and  that  this 
court  have  no  constitutional  power  to  decide  the  question  m  dispute 
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between  the  States,  and  consequently  that  the  UU  ongbt  to  be  <&- 
missed. 

I  concur,  therefore,  ra  the  decree  just  pronounced,  and  as  I  do 
not  dissent  from  die  decree,  it  is  unnecessary  to  state  noore  folly 
than  I  have  heretofore  done  my  objection  to  the  doctrines  upon 
which  jurisdiction  was  maintained. 

Deciding  the  case,  so  far  as  I  am  concerned,  upon  this  point,  I 
of  course  express  no  opinion  upon  the  merits  of  the  controrersy  ; 
and  have  not  even  deemed  it  necessary  to  be  present  at  the  elaborate 
arguments  upon  the  evidence  which  have  been  made  at  the  pres- 
ent term.  For  if  Rhode  Island  had  proved  herself  to  be  jistly 
and  clearly  entitled  to  exercise  sovereignty  and  dominion  over  the 
territonr  in  question,  and  the  people  who  inhabit  it,  yet  my  judgment 
roust  still  have  been,  that  the  bill  should  be  dismissed,  upon  the  ground 
dmt  this  court,  under  the  Constitution  of  the  United  States,  have  not 
the  power  to  try  such  a  question  between  States,  or  redress  such  a 
wrong,  even  if  the  wrong  is  proved  to  have  been  done. 


William  Hardeman  and  D.  Hardeman,  Plaintiffs  in  erbob,  v. 

Edward  Anderson,  Defendant. 

After  a  case  has  been  docketed  and  dismissed  under  the  fbrtj-third  rule  of  court, 
and  the  plaintiff  in  error  sues  oat  another  writ  of  error,  this  court  will,  when  the 
ease  appears  to  require  it,  order  a  supersedeas  to  stay  all  proceedings  pending  the 
secona  writ  of  error. 

The  supersedeas  is  issued  under  the  fourteenth  section  of  the  act  of  the  24th  of  Sep- 
tember, 1783. 

This  was  a  writ  of  error  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

At  the  preceding  term  of  this  court,  namely,  on  the  28th  of  Feb- 
ruary, 1845,  Mr.  Howard^  on  behalf  of  the  defendant  in  error, 
moved  for  leave  to  file  a  certificate  that  a  writ  of  error  had  been 
sued  out,  and  for  an  order  to  docket  and  dismiss  the  case  under  the 
forty-third  rule  of  court. 

This  order  was  accordingly  passed,  and  at  the  close  of  the  term, 
no  record  having  been  filed  by  the  plaintiffs  in  error,  the  case  was 
dismissed. 

At  the  present  term,  Mr,  Crittendeny  counsel  for  the  plaintiffs 
in  error,  filed  the  foUowing  afiidavit,  namely  :  — 

**  United  States  of  America,  Southern  Duirict  ofMismstippi^ 

^^  This  day  William  Hardeman  personally  appeared  before  me, 

commissioner,  &c.,  for  taking  afildavits  in  civil  cases,  &c.,  and 

made  oath,  that  some  time  during  the  last  summer,  and  many  mondia 
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previous  to  the  session  of  the  present  tenn  of  the  Supreme  Court 
of  the  United  States,  he  applied  to  the  clerk  of  the  Circuit  Coutt 
of  the  United  States  for  the  Southern  District  of  Mississippi,  to 
know  what  he  sboukl  do  in  relation  to  the  record  in  the  case  of 
Edward  Anderson  against  the  said  Hardeman  and  others,  on  a  writ 
of  error  from  said  Circuit  Court,  and  the  said  clerk  then  told  this 
affiant  that  he  would  prepare  and  send  up  to  the  Supreme  Court  of 
the  United  States  the  transcript  of  the  record  in  said  cause,  and 
that  all  affiant  would  have  to  ao  would  be  to  procure  sureties  fiar 
costs  of  suit  in  the  Supreme  Court.  Trusting  to  this,  and  fully  be- 
lieving (hat  said  transcript  would  be  duly  sent  up  bytbe  clerk  to  the 
Supreme  Court,  thb  affiant  applied  to  Daniel  W.  Dickenson,  a 
member  of  Congress,  and  amply  solvent,  to  become  his  surety  for 
the  costs  of  the  Supreme  Court,  which  he  promised  to  do.  The  said 
Dickenson  was  taken  sick,  and,  as  he  informed  affiant,  had  written 
to  Joseph  H.  Peyton  and  Mr.  Rayner,  members  of  Congress,  to 
become  the  sureties  for  costs.  Affiant  has  been  informed  this  day 
for  the  first  time.  By  his  counsel  in  the  Circuit  Court,  that  the 
transcrq>t  of  said  record  had  not  been  forwarded  by  the  clerk  as 
aforesaid.  Affiant  sends  the  same  accompanying  this  affidavit,  and 
prays  that  said  record  be  filed  and  the  case  docketed,  and  if  said 
suit  be  dismissed,  that  the  same  be  set  aside,  the  record  filed,  and 
the  case  docketed.  WILL.  HARDEMAN." 

**  Sworn  to  and  subscribed  before  me  on  the  26th  day  of  Feb- 
ruary, A.  D.  1845.  THOS.  SHACKELFORD, 

United  States  Commissioner  of  Affidavits,  ^c.<, 
for  the  Southern  District  of  Mississippi.^'* 

Mr.  Crittenden  thereupon  submitted  the  followmg  motion, 
viz.  :-^ 

^^  Hardeman  et  al.  v.  Anderson. 

^^  This  case  was  depending  before  this  court  at  its  last  term, 
upon  writ  of  error  operating  as  a  supersedeas,  and  was  then  dis- 
missed because  the  record  was  not  filed.  The  cause  of  the  failure 
to  file  is  acounted  for  and  explained  in  the  affidavit  now  submitted 
to  the  court.  The  affidavit  was  received  here  within  a  few  days 
after  the  close  of  the  last  term,  and  too  late,  of  course,  to  make  the 
intended  motion  to  set  aside  the  dismission.  Since  then,  the  plain- 
tifi%  have  sued  out  another  writ  of  error,  and  executed  another  bond, 
&c.,  but  this  not  operating,  per  se,  as  a  supersedeas,  the  plaintifils 
are  exposed  to  execution  on  the  judgment  below ;  they  therefore 
move  the  court  for  a  supersedeas,"  &c. 

This  motion  was  sustained  by  Mr.  Crittenden^  who  contended 
that  the  plaintiffs  in  error  had  used  all  reasonable  exertion  to  have 
the  record  brought  up  in  time,  and  referred  to  the  case  of  Stodo* 
ton  et  al.  9.  Bbhop,  2  Howfurd,  74. 
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Mr.  Hcmard  opposed  the  motion.  It  did  not  ttppe&r  ^t  aH 
reasonable  exertion  had  been  used  by  the  party.  The  judgment 
appealed  from  was  given  in  May,  1840,  and  the  case  was  not  dock* 
^ed  and  dismissed  until  February,  1845.  In  the  mean  time,  the 
piamtiff  in  error  appears  to  have  relied  upon  the  clerk  of  the  court 
Delow  to  send  the  record  up.  The  effort  to  obtain  security  for 
costs  was  very  faint.  If  such  reasons  are  allowed  to  be  sufficient 
to  reinstate  a  case  after  dismissal  under  the  rule,  the  rule  itself  may 
as  well  be  aboUshed.  Certainly,  a  court  which  passes  a  rule  has 
power  to  relax  it,  whenever  a  proper  occasion  shall  offer.  But  this 
motion  does  not  apply  to  a  case  which  has  been  dismissed.  It  is 
not  to  reinstate  that  case,  but  it  is  to  call  forth  the  power  of  the 
court  in  another  case,  upon  another  writ  of  error.  The  act  of  Con- 
gress divides  appeals  into  two  classes,  giving  to  them  very  different 
rights.  Where  the  party  is  dUigent,  and  prosecutes  his  writ  of  error 
without  delay,  the  law  gives  a  supersedeas.  But  if  he  is  dilatory, 
the  law  is  reluctant  to  deprive  him  of  the  benefit  of  an  appeal,  but 
subjects  him  to  the  risk  of  an  execution.  Thus  the  rights  of  cred- 
itor and  debtor  are  bodi  protected.  But  in  order  to  prevent  a  vex- 
atious and  lingering  suit,  and  to  supply  an  omission  in  the  act,  a 
rule  of  court  compels  ^e  appellant  to  prosecute  his  suit  under  the 
penalty  of  dismissal  by  an  application  from  the  appellee.  The  ap- 
pellant has  his  choice,  either  to  prosecute  his  appeal  with  or  witbocit 
the  benefit  of  a  supersedeas,  and  the  act  of  Congress  has  made  a 
clear  distinction  between  these  two  modes.  But  the  present  mo- 
tion is  to  take  a  case  out  of  one  of  these  classes,  and  put  it  in  the 
other. 

The  case  of  Stockton  v.  Bishop  does  not  appty,  because  every 
step  required  by  the  act  of  Congress  was  taken  in  that  case  ;  and 
this  court  not  only  can,  but  ought  to,  protect  cases  which  are  in 
regular  progress  towards  it,  according  to  all  the  forms  of  law. 

Mr.  Justice  McLE AN  delivered  the  opinion  of  the  court,  di- 
recting the  following  order  to  be  passed. 

Wm.  and  D.  Hardeman  and  Wm.  P.  Perkins,  Plaintiffs 
IN  ERROR,  V.  Edward  Anderson. 

On  consideration  of  the  motion  made  in  this  cause  on  a  prior  day 
of  the  present  term  of  this  court,  to  wit,  on  Friday  the  9th  mstant, 
by  Mr.  Crittenden,  of  counsel  for  the  plaintiffs  in  error,  for  a  writ 
of  supersedeas  to  stay  execution  on  tne  judgment  below  in  this 
cause,  and  of  the  arguments  of  counsel  thereupon  had,  as  weU  against 
as  in  support  of  the  motion,  it  is  the  opinion  of  this  court  that  a 
supersedeas  should  be  allowed,  under  the  general  powers  con- 
ferred upon  this  court  by  die  fourteenth  section  of  the  act  of 
the  24th  of  September,  1789,  leaving  the  question,  whether  a  writ 
of  error  will  lie  to  the  judgment  in  this  case,  an  open  one.    Where- 
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upon  k  is  now  here  considered  and  ordered  by  this  court,  tfait  a 
writ  of  supersedeas  be  and  ttie  same  is  hereby  awarded,  command- 
ing the  judges  of  the  Circuit  Court  of  the  United  States  for  die 
Southern  District  of  Mississippi  to  stay  any  execution  or  proceed- 
ings on  tlie  judgment  of  the  said  Circuit  Court  in  this  case  nend- 
ii^  diis  writ  of  ^ror,  and  also  command  the  marshal  of  the  United 
States  for  the  said  district  that  from  every  and  all  ]M-oceedings  on 
es;ecution  or  in  any  wise  molestmg  the  said  plaintiffs  in  error  on  ac- 
count of  the  said  judgment,  be  entkely  surcease,  the  same  being  su- 
perseded. 
i6th  Janmry^  1846. 

Supersedeas. 

United  States  of  America,  $ct. : 

The  President  of  the  United  States  of  America  to  the  Hon- 
orable the  Judges  of  the  Circuit  Court  of  the  United 
[seal.]   States. for  the  Southern  District  of  Mississippi,  and  to 
the  Marshal  of  the  United  States  for  the  said  District, 
Greeting  : 

Whereas,  lately,  in  the  said  Circuit  Court  before  you,  the  said 
judges,  or  some  of  you,  m  a  cause  lately  pending  in  said  court  be- 
tween Edward  Anderson,  plaintiff,  and  William  Hardeman  and  D. 
Hardeman,  defendants,  a  judgment  was  rendered  by  the  said  Cir- 
cuit Court,  at  the  May  term,  1839,  of  said  court,  in  favor  of  the 
said  plaintiff,  and  agamst  the  said  defendants,  for  the  sum  of 
$  8,293*45,  with  interest  thereon  at  the  rate  of  eight  per  centum 
per  annum,  together  with  costs  and  charges  of  suit,  on  which  judg- 
ment an  execution  of  fieri  facias  issued,  and  was  levied  by  the  mar- 
shal of  said  district  on  certain  property  of  said  defendants,  which 
properQr  was  left  in  the  hands  of  the  defendants  upon  their  exe- 
cuting a  forthcoming  bond,  with  one  W.  P.  Perkins  as  security, 
and  which  forthcoming  bond  was  returned  by  the  said  marshal  to 
the  said  Circuit  Court  at  the  next  November  term  thereof,  A.  D. 
1839,  "Forfeited,"  having  thereby,  according  to  the  laws  of  Missifih 
sippi,  the  force  and  effect  of  a  judgment  against  the  said  defendants 
and  the  said  security  for  the  aforesaid  debt,  interest,  and  costs,  and 
upon  which  last-mentioned  judgment  an  execution  of  fieri  facias  was 
issued  against  the  goods  and  chattels,  lands  and  tenements,  of  the  said 
William  Hardeman,  D.  Hardeman,  and  W.  P.  Perkins,  for  the 
amount  of  the  said  judgment,  interest,  and  costs,  as  aforesaid,  as 
also  for  the  sum  of  $  133*81  additional  costs  subsequently  accru- 
bg  ;  upon  which  execution,  the  aforesaid  marshal  returned  that  he 
had  received  diereon  '^  $9,125  in  Union  money,  or  post  notes  of 
the  Union  Bank,"  which  said  return  of  the  marshal  last  aforesaid 
the  said  Circuit  Court,  at  a  subsequent  term,  to  wit,  on  the  20th  of 
May,  A.  D.  1840,  set  aside,  and  awarded  an  aUas  fieri  facias  on 
the  judgment  last  aforesaid.     Whereupon,  the  said  Wm.  Harde^ 
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man,  D.  Hardeman,  and  W.  P.  Perkins  sued  out  a  writ  of  error 
in  doe  form  of  law  and  in  proper  time,  and  filed  tbeir  bond  in  error, 
wkb  sufficient  security  approved  bj  one  of  the  judges  of  the  sai4 
Circuit  Court,  so  as  to  operate  per  «e  as  a  supersedeas,  and  which 
said  writ  of  error  was  abated  and  quashed  by  the  order  of  this 
court  on  the  28th  day  of  February,  A.  D-  1845,  by  virtue  of  the 
forty-third  rule  of  court,  b  consequence  of  the  failure  of  the  afcnne- 
said  plaintifis  in  error  to  file  a  transcript  of  the  record  of  the  case 
widi  the  clerk  of  this  court,  and  to  have  their  case  docketed,  in  com- 
pliance  with  the  rules  of  court.  Whereupon,  the  aforesaid  plain- 
tifis in  error  sued  out  another  writ  of  error  in  due  form  of  law,  filed 
their  bond  in  error  in  a  sum  double  the  amount  of  the  aforesaid 
judgment,  with  sufficient  security  approved  by  one  of  the  judges 
of  the  aforesaid  Circuit  Court,  and  a  citation  ^ving  been  regularly 
taken  out,  served  upon  the  defendant  in  error,  and  duly  returned, 
as  by  the  inspection  of  the  transcript  of  the  record  of  the  said  Cir- 
cuit Court,  which  was  brought  into  the  Supreme  Court  of  the 
United  States  by  virtue  of  said  writ  of  error,  agreeably  to  the  act 
of  Congress  in  such  case  made  and  provided,  fiiuy  and  at  large  ap- 
pears. And  whereas,  in  the  present  term  of  December,  in  the 
year  of  our  Lord  eighteen  hundred  and  forty-five,  it  is  made  to  ap- 
pear, on  affidavit  to  the  said  Supreme  Court  of  the  United  States, 
that  the  failure  of  the  aforesaid  plaintiffs  in  error  to  file  the  transcript 
of  the  record  and  docket  the  writ  of  error  first  aforesaid  mentioned, 
and  which  operated,  persty  as  a  supersedeas,  was  not  owing  to  any 
neglect  or  fault  on  then*  part,  but  whoUy  attributable  to  the  neglect 
of  the  clerk  of  the  said  Circuit  Court  to  make  out  in  due  time, 
and  as  requested  by  the  said  plaintiffs  in  error,  a  transcript  of  the 
record,  as  alleged  m  said  affidavit,  and  that  in  consequence  thereof 
they  are  exposed  to  an  execution  on  the  aforesaid  judgment.  It  is 
thereupon  now  here  ordered  by  this  court,  that  a  writ  of  superse- 
deas be,  and  the  same  is,  hereby  awarded,  to  be  directed  to  the 
aforesaid  marshal,  commanding  and  enjoining  him  and  his  deputies 
to  stay  any  and  all  proceedings  upon  any  execution  which  may  have 
been  issued  on  the  aforesaid  judgment  of  the  said  Circuit  Court  in 
said  case,  and  which  has  or  may  come  to  his  hands,  and  that  be 
return  any  such  execution  with  the  writ  of  supersedeas  to  the  said 
Circuit  Court,  and  that  the  judges  of  the  said  Circuit  Court  cause 
any  such  writ  of  execution  to  be  stayed,  and  to  stay  any  execution 
or  further  proceedings  of  every  kind  and  character  on  the  judg- 
ment of  the  said  Circuit  Court  in  this  case,  pending  the  aforesaid 
writ  of  error  in  this  court. 

You,  therefore,  the  Marshal  of  the  United  States  for  the  South- 
em  District  of  Mississippi,  are  hereby  commanded,  that  from 
every  and  all  proceedings  on  any  execution  on  the  aforesaid  judg- 
ment, or  in  any  wise  molesting  the  said  defendants  on  the  accoimt 
afturesaid,  you  entirely  surcease,  as  being  superseded,  and  that  yon 
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do  forthwith  return  any  such  execution  in  your  hands,  together 
with  this  supersedeas,  to  the  said  Circuit  Court,  as  you  wUl  an> 
swer  the  contrary  at  your  peril.  And  you,  the  judges  of  the 
said  Circuit  Court,  are  hereby  commanded  to  stay  any  execution 
which  may  have  issued  as  aforesaid,  and  to  stay  any  execution  or 
further  proceedbgs  on  the  aforesaid  judgment  of  the  said  Cir- 
cuit Court  in  this  case,  pending  the  writ  of  error  last  aforesaid  in 
this  court. 

Witness  the  Honorable  ROGER  B.  TANEY,  Chief 
Justice  of  said  Supreme  Court,  this  27th  day  of  Janu* 
ary,  in  the  year  of  our  Lord  one  thousand  ei^t  himdred 
and  forty*six. 

WM.  THOS.  CARROLL, 
Ckrk  of  the  Supreme  Court  of  the  United  Statee. 


EOBERT  HOLLIDAT  ET  AL.  V.  JoSEPH  N.  BaTSON  ET  AL. 

In  order  to  entitle  a  party  to  have  a  case  docketed  and  dismissed,  under  the  forty* 
third  rul«  of  coart,  the  certificate  of  the  clerk  of  the  court  below  must  set  ibrth 
an  accurate  titling  of  the  case. 

Mr.  Barton  having  filed  and  read  in  open  court  a  certificate  in 
writmg,  in  the  following  words  and  figures,  to  wit :  — 

^^  CUrk^e  OJicey  Circuit  Courts  United  States,  5th  Circuity  and 

Eastern  District  of  Louisiana. 

'^RoBfiRT  HOLLIDAY  ET  AL.  V.   JoSEPH  N.  BaTSON  ET  AL. 

"  In  the  above-entitled  cause,  I  certify  that  a  final  judgment  was 
rendered  in  the  Circuit  Court  of  the  United  States  for  the  9th 
(now  5th)  Circuit  and  Eastern  District  of  Louisiana,  on  the  twen- 
tieth day  of  January,  eighteen  hundred  and  forty-one,  and  that  a 
writ  of  error  was  taken*  by  the  defendants,  returnable  to  the  January 
term,  1842,  of  the  Supreme  Court  of  the  United  States. 

^^  Witness  my  hand,  and  die  seal  of  said  court,  at  New  Orleans, 
this  4di  February,  1845. 

[SEAL.]  DUNCAN  N.  HENNEN,  Ckrk.'' 

and  moved  the  court  to  docket  and  dismiss  the  said  writ  of 
error,  under  the  forty-third  rule  of  court.  It  is  thereupon  now 
here  considered  and  ordered  by  the  court,  that  the  said  motion  be, 
and  the  same  is,  hereby  overruled,  the  titling  of  the  case  in  the  said 
certificate  being  too  vague  and  uncertain. 

Per  Mr.  Chief  Justice  TANEY. 

The  above  motion  was  made  and  overruled  at  the  preceding 
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term.  At  the  present  teno,  a  cmtificate  was  filed,  with  a  proper 
titling,  and,  on  motion  of  Mr.  Eustii^  the  case  was  docketed  and 
disni^ised. 


Jakes  G.  Wilson,  Plaintiff,  v.  Lbwis   Eoxtsseau   and   Charlbs 

Easton. 

* 

The  eighteenth  section  of  the  patent  act  of  1896  anthorised  the  estennon  of  a 
patent,  on  the  application  of  the  executor  or  administrator  of  a  deceased  patentee. 

Such  an  extension  does  not  inure  to  the^  benefit  of  assignees  under  the  ori^nal 
patent,  but  to  the  benefit  of  the  administrator  (when  granted  to  an  admini*- 
trator),  in  his  capacity  as  such.  But  those  assignees  who  were  in  the  use  of  the 
patented  machine  at  the  time  of  the  renewal  hare  still  a  right  to  use  it. 

The  extension  could  be  applied  for  and  obtained  by  the  administrator,  although  th« 
original  patentee  had,  m  his  lifetime,  disposed  of  all  his  interest  in  the  then 
existing  patent.  Such  sale  did  not  cany  any  thing  beyond  the  term  of  the 
originu  patent 

A  covenant  by  the  patentee,  made  prior  to  the  law  authorizing  extensions,  that  the 
covenantee  should  hare  the  benefit  of  any  improvement  in  the  machinery,  or 
alteration  or  renewal  of  thepatent,  did  not  include  the  extension  by  an  admin- 
istrator, under  the  act  of  1836.  It  must  be  construed  to  include  only  renewals 
obtained  upon  the  surrender  of  a  patent  on  account  of  a  defective  specificatioo. 
Parties  to  contracts  look  to  establiahed  and  general  laws,  and  not  to  special  acta 
of  Conffress. 

A  plaintin,  therefore,  who  claims  under  an  assignment  from  the  administrator,  can 
maintain  a  suit  against  a  person  who  claims  under  the  covenant 

An  as^gnee  of  an  exclusive  right  to  use  two  machines  within  a  particular  district 
nan  maintain  an  action  for  an  infriDgemeat  of  the  patemt  within  that  district,  even 
acainst  the  patentee. 

In  tne  case  or  Woodworth's  planing-machine,  the  patent  cranted  to  the  admini»> 
trator  was  founded  upon  a  sufficient  specification  and  proper  drawings,  and 
is  valid. 

The  decision  of  the  Board  of  Commissioners,  to  whom  the  question  of  renewal  is 
referred,  by  the  act  of  1836,  is  not  conclusive  upon  the  question  of  their  juris- 
diction to  act  in  a  given  case. 

The  Commissioner  of  Patents  can  lawfully  receive  a  surrender  of  letters  patent 
for  a  defective  specification,  and  issue  new  letters  patent  upon  an  amended  spe- 
cification, after  the  expiration  of  the  term  for  wnich  the  original  patent  was 
granted,  and  pending  the  exbtence  of  an  extended  term  of  seven  years.  Such 
surrender  and  renewal  may  be  made  at  any  time  during  such  extended  term. 

This  case,  and  the  three  subsequent  ones,  namely,  Wilson  ». 
Turner,  Simpson  et  al.  v.  Wilson,  and  Woodworth  &  Bunn  v.  Wil- 
son, were  argued  together,  being  known  as  the  patent  cases.*  Many 
of  the  points  of  law  involved  were  common  to  them  all,  and  those 
which  were  fully  argued  in  the  first  case  which  came  up  were  but 
incidentally  touched  in  the  discussion  of  the  subsequent  cases. 

*The  reporter  intended  to  publish  the  arguments  of  counsel  in  these  patent 
cases  tn  extenso,  and  with  that  view  applied  for  and  obtained  firom  many  of 
the  counsel  their  ar^ments  prepared  by  themselves ;  but  circumstances  beyond 
hb  control  prevent  htm  firom  executing  this  purpose.  He  returns  bis  than  as  to 
those  i^ntlemen  who  so  kindly  furnished  him  with  their  arguments,  and  regrets 
that  his  original  design  has  been  firustrated. 
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They  all  relsted  to  the  rights  which  were  derived  imder  a  palest 
for  a  pkning'-niachine,  taken  out  by  Woodworth,  and  renewed  and 
extended  by  his  administrators.  The  validity  of  the  original  patent 
was  questioned  only  in  one  case,  namely,  that  which  came  from 
Kentucky,  which  was  the  last  argued.  There  were  four  cases  in 
all,  namely,  one  from  New  York,  one  from  Maryland,  one  from 
Louisiana,  and  one  from  Kentuclqr.  In  the  course  of  the  argu- 
ment, counsel  referred  mdiscriminately  to  the  four  records,  as  some 
documents  were  in  one  which  were  not  to  be  found  in  another. 

The  cases  will  be  taken  up  and  reported  #eriaitm,  and  the  doc- 
uments which  are  cited  in  the  first  will  not  be  repeated  in  the 
others. 

The  first  in  order  was  the  case  firom  New  York,  the  titling  of 
which  is  given  at  the  head  of  this  report. 

It  came  up  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  on  a  certificate  of  division  m 
opinion. 

On  the  26th  of  November,  1828,  William  Woodworth  pre- 
sented the  following  petition. 

'^  To  the  Honorable  Henry  Clay,  Secretary  of  State  of  the  United 

States. 

**  The  petition  of  William  Woodworth,  of  the  city  of  Hudson,  in 
the  county  of  Columbia  and  State  of  New  York,  respectfully 
represents  : 

"  That  your  petitioner  has  mvented  a  new  and  improved  method 
of  planing,  tonguing,  grooving,  and  cutting  into  mouldings,  or 
either,  plank,  boards,  or  any  other  material,  and  for  reducing  the 
same  to  an  equal  width  and  thickness ;  and  also  for  facing  and 
dressing  brick,  and  cutting  mouldings  on,  or  facing,  metallic,  min- 
eral, or  other  substances,  not  known  or  used  before  the  application 
by  him,  the  advantages  of  which  he  is  desffous  of  securing  to  him- 
self and  his  legal  representaUves.  He  therefore  prays  timt  letters 
f)atent  of  the  United  States  may  be  issued,  granting  unto  your  pe- 
titioner, his  heirs,  administrators,  or  assigns,  the  full  and  exclusive 
right  of  making,  constructing,  using,  and  vending  to  others  to  be 
used,  his  aforesaid  new  and  improved  method,  agreeably  to  the  acts 
of  Congress  in  such  case  made  and  provided;  your  petitioner 
having  paid  thirty  dollars  into  the  treasury  of  the  United  States, 
and  complied  with  the  other  provisions  of  the  said  acts. 

WILLIAM  WOODWORTH. 

«  JTovember  26th,  1828.'' 

On  the  4th  of  December,  1 828,  Woodworth  executed  to  James 
Strong  the  following  assignment. 

**  Whereas  I,  William  Woodworth,  of  the  city  of  Hudson,  m 
the  State  of  New  York,  heretofore,  to  wit,  on  die  13th  day  of 
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September,  1628,  assigped  and  transferred,  for  a  legal  and  valua* 
ble  consideratioo,  the  one  equal  half  of  all  my  right,  title,  claim, 
and  interest  in  and  to  the  invention  or  improvement  mentioned  and 
intended  in  the  foregoing  petition,  oath,  and  specification,  to  James 
Strong,  of  the  city  of  Hudson. 

^'  And  whereas,  also,  the  subjoined  assignment  is  intended  only 
to  convey  and  assign  the  same  mterest  transferred  and  assigned  in 
the  assignment  of  the  13th  of  September  above  mentioned,  with- 
out any  prejudice  to  my  one  equal  half  part  of  said  invention  or 
improvement,  which  is  expressly  reserved  to  myself  and  my  legal 
representatives. 

"  Now,  know  all  men,  that  I,  the  said  William  Wood  worth,  for 
and  in  consideration  of  the  sum  of  ten  dollars,  and  other  valuable 
considerations  me  moving,  have,  and  do  hereby,  for  myself  and 
legal  representatives,  give,  assign,  transfer,  and  assure  to  the  said 
James  Strong  and  his  legal  representatives  the  one  full  and  equal 
half  of  all  my  right,  title,  interest,  and  claim  in  and  to  my  new  and 
improved  method  of  planing,  tonguing,  grooving,  and  cutting  into 
mouldings,  either  plaidc,  boards,  or  any  other  material,  and  for  re- 
ducing the  same  to  an  equal  width  and  thickness,  and  also  for 
facing  and  dressing  brick,  and  cutting  mouldings  on,  or  &cing,  me- 
tallic, mineral,  or  other  substances,  mentioned  and  intended  to  be 
secured  by  the  foregoing  petition,  oath,  and  specification,  together 
with  all  the  privileges  and  immunities,  as  fully  and  absolutely  as  I 
do  or  shall  enjoy  or  possess  the  same  ;  to  have  and  to  hold  aiHl 
enjoy  the  same,  to  the  said  James  Strong,  and  his  legal  representa- 
tives, do  or  may. 

'^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the 
4th  day  of  December,  1828. 

WILLIAM  WOODWORTH.  [seal.] 

"  Witnesses :  — 

Henry  Everts, 
David  GlEason." 

On  the  6th  of  December,  1828,  Woodworth  took  the  foUowing 
oath. 

^^  State  ofMw  York,  Rensselaer  County y  $8. : 

"  On  this  sixth  day  of  December,  A.  D.  1828,  before  the  sub- 
scriber, a  justice  of  the  peace  in  and  for  the  county  of  Rensselaer 
aforesaid,  personally  appeared  the  aforesaid  William  Woodworth, 
and  made  solemn  oath,  according  to  law,  that  he  verily  believes 
himself  to  be  the  true  and  original  inventer  of  the  new  and  im- 
proved method,  above  described  and  specified,  for  planing, 
tonguing,  grooving,  and  cutting  into  mouldings,  or  either,  plaok, 
boards,  or  any  odier  material,  and  for  reducing  the  same  to  an 
equal  width  and  thickness  ;  and  also  for  facing  and  dressing  brick. 
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and  cutdng  mouldmgs  od,  or  facing,  metallic,  mineral,  or  other  aidn 
stances  ;  and  that  be  is  a  citizen  of  the  United  States. 

JOHN  THOMAS,  JuMee  of  ike  P$aet.*' 

The  above  documents  appear  to  be  recorded  in  the  third  vol- 
tmie  of  Transfers  of  Patent  Kights,  pages  155, 156,  in  the  patent- 
office  of  the  United  States. 

On  the  27th  of  December,  1828,  a  patent  was  issued  as  follows. 

<^  LeUen  Patent  to  W.  Wbodworth. 

^^The  United  States  of  America  to  all  to  whom  these  letten 

patent  shall  come  : 
"  Whereas  William  Woodworth,  a  citizen  of  the  United  States, 
hath  alleged  that  he  has  invented  a  new  and  useful  improvement  in 
the  method  of  planing,  tonguing,  grooving,  and  cutting  into  mould- 
ings, or  either,  plank,  boards,  or  any  other  material,  and  for  re* 
ducing  the  same  to  an  equal  width  and  thickness  ;  and  also  for 
facing  and  dressbg  brick,  and  cutting  mouldings  on,  or  facing,  me- 
tallic, mineral,  or  other  substances,  which  improvements,  he  states, 
have  not  been  known  or  used  before  his  application  ;  hath  made 
oath  that  he  does  verily  believe  that  he  is  the  true  inventer  or  dis- 
coverer of  the  said  improvement ;  hath  paid  into  the  treasury  of 
the  United  States  the  sum  of  thirty  dollars,  delivered  a  receipt  for 
the  same,  and  presented  a  petition  to  the  Secretary  of  State,  signi- 
fying a  desire  of  obtaining  an  exclusive  property  in  the  said  im- 
provements, and  praving  that  a  patent  may  be  granted  for  that  pur- 
pose. These  are,  therefore,  to  grant,  according  to  law,  to  the  said 
William  Woodworth,  his  heu^,  administrators,  or  assigns,  for  the 
term  of  fourteen  years  from  the  27th  of  December,  1828,  the  fuD 
and  exclusive  right  and  liberty  of  making,  constructing,  using,  and 
vending  to  others  to  be  used,  die  said  improvement,  a  description 
whereof  is  given  in  the  words  of  the  said  William  Woodworth 
himself,  in  £e  schedule  hereto  annexed,  and  is  made  a  part  of 
these  presents. 

^^  In  testimony  whereof,  I  have  caused  these  letters  to  be  made 

patent,  and  the  seal  of  the  United  States  to  be  hereunto 

affixed.     Given  under  my  hand,  at  the  city  of  Washing- 
[l.  8.]     ton,  this  27th  day  of  December,  in  the  year  of  our  Lord 

1828,  and  of  the  independence  of  the  United  States  of 

America,  the  fifty-third. 

(Signed,)  J.  Q.  ADAMS. 

"  By  the  President. 

(Signed,)        H.  Clat,  Seerekm/  cf  Slate." 

Certificate  of  Wm.  Wirt,  Jlttomey- General  of  the  United  Statee. 

<<  City  of  fVaehingtony  to  wit : 
^^  I  do  hereby  certify,  that  the  foregoing  letters  patent  wen  de- 
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H^red  to  tne  on  the  27lh  day  of  December,  in  the  year  of  our 
Lord  1828,  to  be  examined  ;  diat  I  have  examined  the  same,  and 
find  them  conformable  to  law  ;  and  I  do  hereby  return  the  same  to 
the  Secretary  of  State,  within  fifteen  days  from  the  date  aforesaid, 
to  wit,  on  this  27lh  day  of  December,  in  the  year  aforesaid. 

WM.  WIRT, 
Attorney- General  of  the  United  States.^ ^ 

Schedule. 

^'The  schedule  referred  to  in  these  letters  patent,  and  making 
part  of  the  same,  containing  a  description,  in  the  words  of  the 
said  William  Woodworth  himself,  of  his  improvement  in  the 
method  of  planing,  tonguing,  grooving,  and  cutting  into  mouldings, 
or  either,  plank,  boards,  or  any  other  material,  and  for  reducing  rfie 
same  to  an  equal  width  and  thickness ;  and  also  for  facing  and 
dressing  brick,  and  cutting  mouldings  on,  or  facing,  metaUic,  min- 
eral, or  other  substances. 

^*-  The  plank,  boards,  or  other  material,  being  reduced  to  a 
width  by  circular  saws  or  friction-wheels,  as  the  case  may  be,  is 
then  placed  on  a  carriage,  resting  on  a  platform,  with  a  rotary  cut- 
ring-wheel  in  the  centre,  either  horizontal  or  vertical.  The  heads 
or  circular  plates,  fixed  to  an  axis,  may  have  one  of  the  heads 
movable,  to  accommodate  any  length  of  knife  required.  The 
knife  fitted  to  the  head  with  screws  or  bolts,  or  the  knives  or  cut- 
ters for  moulding  fitted  by  screws  or  bohs  to  logs,  connecting  the 
heads  of  the  cylinder,  and  forming  with  the  edges  of  the  knives  or 
cutters  a  cylinder.  The  knives  may  be  placed  in  a  line  with  the 
axis  of  the  cylinder,  or  diagonally.  The  plank,  or  other  material 
resting  on  the  carriage,  may  be  set  so  as  to  reduce  it  to  any  thick- 
ness required  ;  and  the  carriage,  moving  by  a  rack  and  pinion,  or 
rollers,  or  any  lateral  motion,  to  the  edge  of  the  knives  or  cutters 
on  the  periphery  of  the  cylinder  or  wheel,  reduces  it  to  any  given 
thickness.  After  passing  the  planing  and  reducing  wheel,  it  then 
approaches,  if  required,  two  revolving  cutter-wheels,  one  for  cut- 
ting the  groove,  and  the  other  for  cutting  the  rabbets  that  form  the 
tongue  ;  one  wheel  is  placed  directly  over  the  other,  and  the  later- 
al motion  moving  the  plank,  or  other  material,  between  the  groov- 
ing and  rabbeting  wheels,  so  that  on^  edge  has  a  groove  cut  the 
whole  length,  and  the  other  edge  a-  rabbet  cut  on  each  side,  leaving 
a  tongue  to  match  the  groove.  The*  grooving-wheel  is  a  circular 
plate  fixed  on  an  alis,  with  a  number  of  cutters  attached  to  it  to 
project  beyond  the  periphery  of  the  plate,  so  that  when  put  in  mo- 
tion it  will  perform  a  deep  cut  or  groove,  parallel  with  the  face  of 
the  plank  or  other  material.  The  rabbeting-wheel,  also  of  similar 
form,  having  a  number  of  cutters  on  each  side  of  the  plate,  pro- 
jecting like  those  on  the  grooving-wheel,  cuts  the  rabbet  on  the  side 
<^  the  edge  of  the  plank,  and  leaves  the  tongue  or  match  for  the 
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groove.  By  ptacing  tbe  plamog-friieel  axis  and  outter-knives  ver* 
tical,  the  same  wheel  will  plane  two  planks  or  other  material  in  the 
same  time  of  one,  by  mormg  the  plank  or  other  material  opposite 
ways,  and  parallel  with  each  other  against  the  p^phery  of  tbe 
planing  or  moulding  wheel.  The  groove  and  tongue  may  be  cut 
m  the  plank  or  other  material  at  the  same  time,  by  adding  a  groov* 
ing  and  rabbeting  wheel. 

"  Said  William  Wood  worth  does  not  claim  the  invention  of  cir- 
cular saws  or  cutter-wheels,  knowing  they  have  long  been  in 
use  ;  but  he  claims  as  his  invention  the  improvement  and  applica- 
tion of  cutter  or  planing  wheek  to  planing  boards,  pknk,  tunber, 
or  other  material ;  also  his  improved  method  of  cutters  for  groov* 
mg  and  tonguing,  and  cutting  mouldings  on  wood,  stone,  iron, 
metal,  or  other  material,  and  also  for  facing  and  dressing  brick  ;  as 
all  the  wheels  may  be  used  single  and  separately  for  moulding,  or 
any  other  purpose  before  indicated.  He  also  claims,  as  hb  im- 
proved method,  the  application  of  circular  saws  for  reducing  floor* 
plank,  and  other  materials,  to  a  width. 

"  Datti  Troy,  December  4lA,  1828. 

WILLIAM  WOODWORTH. 

**  Henry  Everts,  )  -r^..  „ 

D.  8.  Gleason;  \  Witnesses." 

On  the  25th  of  April,  1829,  one  Uri  Emmons  obtained  a  pa- 
tent for  a  new  and  useful  improvement  in  the  mode  of  planing  floor- 
plank,  and  grooving,  and  tonguing,  and  straightening  the  edges  of 
the  same,  planing  boards,  straightening  and  planing  square  timber, 
&c.,  by  machinery,  at  one  operation,  called  the  cylindrical  plajning- 
machine.  The  said  letters  patent,  and  specification  attached  there- 
to, being  in  the  following  words  and  figures. 

Uri  Emtnons^s  PaUnt. 

^^  United  States  of  America  to  all  to  whom  these  letters  patent 

shall  come : 
^^  Whereas,  Uri  Emmons,  a  citizen  of  the  United  States,  hath 
alleged  that  he  has  invented  a  new  and  useful  improvement  in  the 
mode  of  planing  floor-plank  and  grooving  and  tonguing  the  edges 
of  the  same,  planing  boards,  straightening  and  planbg  square  tim- 
ber, &c.,  by  machinery,  at  one  operation,  called  ^  the  cylindrical 
planing-machine,'  which  improvement  he  states  has  not  been  known 
or  used  before  Ins  applicatioA,  hath  made  oath  that  be  does  verily 
believe  that  he  is  the  true  inv^iter  or  discoverer  of  the  said  im** 
provement,  hath  paid  into  the  treasury  of  the  United  States  the 
stun  of  thirty  dollars,  delivered  a  receipt  for  the  same,  and  pre* 
sented  a  petition  to  the  Secretary  of  State,  signifying  a  desire  of  ob* 
taining  an  exclusive  property  in  the  said  improvement,  and  pray* 
ing  that  a  patent  may  be  granted  for  that  purpose.  These  are 
therefore  to  grant,  according  to  hw,  to  the  said  Uri  Emmons,  his 
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heirs,  administrates,  or  assigns,  for  die  term  of  fomteen  years 
from  the  twenty-fith  daj  of  April,  one  thousand  ei^  hundred  md 
twentj-mne,  the  full  and  exclusive  ri^  and  lib^ty  of  makmg, 
e<mstructing,  usbg,  and  vending  to  others  to  be  used,  the  said  im- 
provement, a  desoription  whereof  is  given,  in  the  woris  of  the  said 
XJri  Emmons  himself,  in  schedule  hereto  imnexed,  and  is  made  a 
part  of  these  presents. 

*^  In  testimony  whereof,  I  have  caused  these  letters  to  be  made 
patent,  and  the  seal  of  the  United  States  to  be  hereunto  affixed* 

^*  Given  under  my  hand,  at  the  city  of  Washington,  das  twen^- 
fifth  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-nine,  and  of  the  independence  of  the  Umted 
States  of  America  the  fifty-third. 
[sBAL.]  (Signed,)  ANDREW  JACKSON. 

**  By  the  President. 

(Signed,)         M.  Vaw  Bubew.'* 

^'  CUy  of  Washington^  to  wU  :  — 

^^  I  do  hereby  certify  that  the  foregoing  letters  patent  were  ddiv- 
ered  to  me  on  the  twenty-fifth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-nine,  to  be  examin- 
ed ;  that  I  have  examined  the  same,  and  find  them  QcmforroaUe  to 
law  ;  and  I  do  hereby  return  the  same  to  the  Secretary  of  State, 
within  fifteen  days  firom  the  date  aforesaid,  to  wit,  on  the  tw^ity- 
fifth  day  of  April  in  the  year  aforesaid. 

(Signed,)  J.  MACPHERSON  BERRIEN, 

Mamey- General  of  the  United  States.^* 

Schedule. 

^^  The  schedule  referred  to  in  these  letters  patent,  and  making 
part  of  the  same,  containing  a  description,  in  the  words  of  the  said 
Uri  Emmons  himself,  of  his  improvement  in  the  mode  of  planing 
floor-plank,  and  grooving,  and  tonguing,  and  straightening  the  edges 
of  the  same,  planing  boards,  straightening  and  planing  square  tim- 
ber, &c.,  by  machinery,  at  one  operation,  called  the  cylindrical 
planii^-machine. 

^^  The  machinery  for  the  improvement  consists,  — 

**  1st.  Of  a  frame  of  wood  or  metal. 

<^  2d.  Of  the  gear  and  fixtures  combined  and  connected  together 
for  the  above-named  operation,  the  j^nciple  of  which  consists  in 
running  the  plank,  boards^  or  timber  over,  under,  or  at  the  sides  of  a 
cylinder  of  wood  or  metal,  on  which  knives  are  placed,  straight  or 
spiral,  with  their  edges  exactly  correspondmg  with  each  other,  hav- 
ing from  two  to  twelve  knives  or  edges  ;  also  burrs  or  saws,  simi- 
lar to  those  used  for  cutting  teeth  in  brass  wheels,  to  groove  and 
tongue  the  edge  of  the  boards  or  pbnk  as  they  pass  through  be- 
tween rotters,  or  <hi  a  carriage,  by  the  surface  of  the  cylinder. 
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propertjT,  in  the  city  of  Detroit,  Wagrne  ooimty,  one  of  which  was  recorded 
m  toe  city  registry,  and  the  other  in  the  oounty  registry.    Ibid. 

4.  These  statutes  are  not  so  eontrary  or  repugnant  to  each  other  as  necessarily  to 

imply  a  contradiction.    Both  can  stand.    Ibid. 

5.  The  recording  of  the  prior  morunce  in  the  county  registry  was  suffiotent  lo 

give  it  validity  and  priority.    Rtd. 

6.  Statutes  which  apparentlv  conflict  with  each  other  are  to  be  reconciled,  as  fiur 

as  may  be,  on  any  &ir  nypothesis,  and  validity  given  to  each  if  it  can  be  and 
is  necessary  to  conibrm  to  usages  under  them,  or  to  preserve  the  titles  to 
property  undisturbed.    Ibid, 

PATENTS. 

1.  Where  a  delective  patent  had  been  surrendered,  and  a  new  one  taken  out, 

and  the  patentee  broufht  an  action  for  a  violation  of  his  patent  right,  iayinx 
the  infringement  at  a  date  subseauent  to  that  of  the  renewed  patent,  proof 
of  the  use  of  the  thing  patentea  during  the  interval  between  the  onginal 
and  renewed  patents  will  not  defeat  the  action.  Stimpson  v.  IVcst  CmsUt 
Railroad  Company^  380. 

2.  The  seventh  section  of  the  act  of  March  3, 1839,  has  exclusive  reference  to 

an  original  application  for  a  patent,  and  not  to  a  renewal  of  it.    Ibid. 

3.  An  original  patent  being  destroyed  by  the  burning  of  the  patent-office,  and 

the  only  record  of  the  specifications  being  a  publication  in  the  Franklin 
Journal,  the  claim  is  not  limited  by  that  publication,  because  the  whole  of 
the  specifications  are  not  set  forth  in  it.    Ibid. 

4.  Whether  a  renewed  patent,  after  a  surrender  of  a  defective  one,  is  substan- 

tially for  a  different  invention,  is  a  question  for  the  jury,  and  not  for  the 
court.  Ibid. 
6.  As  the  thirteenth  section  of  the  act  of  1836^  provides  for  the  renewal  of  a 
patent,  where  it  shall  be  "  inoperative  or  invalid  by  reason  of  a  defective 
or  insufficient  description  or  specification,*'  **  if  the  error  shall  have  arisen 
by  inadvertence,  accident,  or  mistake,  and  without  any  fraudulent  or  de- 
ceptive intention,*'  the  fact  of  the  granting  of  the  renewed  patent  closes  all 
inquiry  into  the  existence  of  inadvertence,  accident,  or  mistake,  and  leaves 
open  only  the  question  of  fraud  for  the  jury.    Ibid, 

6.  The  eighteenth  section  of  the  patent  act  of  1836  authorized  the  extension 

of  a  patent,  on  the  application  of  the  executor  or  administrator  of  a  deceased 
patentee.     IVUson  v.  Rousamu^  646. 

7.  Such  an  extension  does  not  inure  to  the   benefit  of  assignees  under  the 

original  patent,  but  to  the  benefit  of  the  administrator  (when  granted  to 
an  administrator),  in  his  capacity  as  such.  But  those  assignees  who  were 
in  the  use  of  the  patented  machine  at  the  time  of  the  renewal  have  still  a 
right  to  use  it.    llid. 

6.  The  extension  could  be  applied  tar  and  obtained  by  the  administrator,  although 
the  original  patentee  bad,  in  his  lifetime,  disposed  of  all  his  interest  m 
the  then  existing  patent  Such  sale  did  not  cany  any  thing  beyond  the 
term  of  the  original  patent,    ibid. 

9.  A  covenant  by  the  patentee,  made  prior  to  the  law  authorizing  extensions, 
that  the  covenantee  should  have  the  benefit  of  any  improvement  in  the 
machinery,  or  alteration  or  renewal  of  the  oatent,  did  not  include  the  exten- 
sion by  an  administrator,  under  the  act  of^  1836.  It  must  be  construed  to 
inclu<fe  only  renewals  obtained  upon  the  surrender  of  a  patent  on  account 
of  a  defective  specification.  Parties  to  contracts  look  to  established  and 
general  laws,  and  not  to  special  acts  of  Congress.    Ibid. 

10.  A  plaintiff,  therefore,  who  claims  under  an  assignment  fVom  the  administrator, 

can  maintain  a  suit  against  a  person  who  claims  under  the  covenant.    Ibid, 

11.  An  assignee  of  an  exclusive  right  to  use  two  machines  within  a  particular 

district  can  maintain  an  action  ror  an  infringement  of  the  patent  within  that 
district,  even  asainst  the  patentee.    Ibid. 
13.  In  the  case  of  Woodworth's  planing-machine,  the  patent  granted  to  the  ad- 
ministrator was  founded  upon  a  sufficient  specification  and  proper  drawings, 
and  is  valid.    Ibid. 

13.  The  decision  of  the  Board  of  Commissioners,  to  whom  the  question  of  re- 

newal is  referred,  by  the  act  of  1836,  is  not  conclusive  upon  the  question 
of  their  jurisdiction  to  act  in  a  given  case.     IHd. 

14.  The  Commissioner  of  Patents  can  lawfully  receive  a  surrender  of  letters 

patent  fbr  a  defective  specification,  and  issue  new  letters  patent  upon  an 
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other^  so  as  to  cut  tke  tongue  to  mstcb  tlie  groove ;  od  tbe  otbor 
side  of  tbe  cylinder  is  ao  arbor  pardlel  with  die  cjlmder,  on 
wbicfa  is  placed  circular  cutters  for  planing  the  edges  of  the  board 
or  plank  as  tbe^  pass  through.  The  cutter  on  tbe  side  next  to 
tbe  guide  is  stationary  cm  tbe  arbor  ;  the  opposite  one  is  movable 
in  the  arbor,  but  fastened  with  screws  to  set  it  for  di^erei^ 
widths.  A  bek  runs  from  a  pulley  on  tbe  end  of  tbe  arbor,  out- 
side the  frame,  to  tbe  said  drum,  as  ako  tbe  same  from  the  cylin- 
iety  each  having  about  the  same  motion.     The  feeding-rollers  are 

rit  in  motion  by  a  bek  from  tbe  slow  part  of  the  driving  power, 
have  abo  put  in  operation  a  carriage  for  feeding,  but  rousrs  save 
tbe  time  of  running  tbe  carriage  back. 

^^  Now,  what  I,  tbe  said  Uri  Emmons,  consider  and  claim  as 
my  improvement,  and  for  which  I  solicit  a  patent,  is  as  foUows, 
namely  :  — 

^^  1st.  The  principle  of  planing  boards  and  plank  with  a  rotary 
modon,  with  knives  or  edges  on  a  cylinder,  placed  upon  die  same, 
sinnght  or  spiral,  as  before  described,  wUch  I  put  in  operatioD  at 
Syracuse,  in  the  county  of  Onondaga,  in  the  State  of  New  Yoik^ 
in  the  early  part  of  tbe  year  1824. 

*'  2d.  The  burrs  for  grooving  and  tonguing,  in  contradistiDCtioo 
from  the  mode  used  by  William  Woodworth,  he  us'uig  the  duck* 
bill  cutters. 

^^  3d.  The  feeding,  by  runtime  the  tin^r  through  on  a  carriage, 
or  between  feedlng-roUers,  guided  by  a  straight  edge,  as  before 
described. 

^'  In  testimony  that  the  aforegoing  is  a  true  specification  of  my 
said  improvement,  as  before  described,  I  have  hereunto  set  my 
hand  and  seal,  the  eighth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-nine. 

(Signed,)  URI  EMMONS. 

"  Witnesses,  —  Thos.  Thomas. 

Silas  Hathaway." 

On  the  16th  of  Ma;p-,  1829,  the  said  Emmons  sold  his  entire 
interest  m  the  last-mentioned  patent  to  Daniel  H.  Toogood,  Danid 
Halstead,  and  William  Tyack,  by  the  ibllowing  instrument :  — 

Deed  from  Emmons  to  Toogood^  HaUUad^  and  Tyack. 

*<  Whereas  Uri  Emmons,  of  the  State  of  New  York,  machidst, 
has  received  letters  patent  of  the  United  States  c^  America,  dated 
April  25th,  one  thousand  eight  hundred  and  twenty-nine,  [for]  tbe 
fuU  and  exclusive  right  and  liberQr  of  making,  constructing,  usi^, 
and  vending  to  others  to  be  used,  a  new  and  usefiil  improvement  m 
tbe  mode  of  planing  floor-plank,  and  grooving  and  tonguing,  and 
straightening  tne  edges  of  the  same,  planmg  boards,  straightening 
and  planing  square  timber,  &c.,  by  machinery,  at  one  c^ration, 
called  tbe  cylindrical  planing-machme. 
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^^  Now,  know  all  men  by  tkeso  presents,  thai  I,  Uri  Eaunons^ 
of  the  city  of  New  York,  in  considenition  of  fiire  dDlkin,  to  me  in 
band  paid  by  Daniel  H.  Toogood,  Daniel  Habtead,  and  WiUiaoa 
Tyack,  all  of  said  ciQr  of  New  York,  who  fulty  viewed  and  eo»> 
sidered  the  said  improvement,  and  the  said  patent  and  specificationa 
therein  contained,  have  granted,  s6ld,  and  conveyed,  and  by  these 
presents  do  grant,  sell,  and  convey,  to  the  said  Dmuel  H.  Too* 
good,  Daniel  Halstead,  and  William  Tjrack,  their  heirs,  executors, 
administrators,  and  assigns,  the  full  and  exdurive  right  and  libeitj 
derived  from  the  said  patent,  of  making,  using,  and  vending  to 
others  to  be  made,  used,  and  sold,  the  said  improvem«it,  within 
and  throughout  the  United  States  of  America.  To  have  and  to 
hold  and  enjoy  all  the  privil^es  and  benefits  vAmh  may  in  any 
way  arise  from  the  said  inq^vemaat  by  virtue  of  said  letters  pa* 
tent.  And  I  do  hereby  empower  the  said  Daniel  H.  Topgood, 
Daniel  Halstead,  and  William  Tyack,  their  heirs,  executors,  admin- 
istrators, and  assigns,  to  commence  and  prosecute  to  final  judgment 
and  execution,  at  their  own  cost,  any  suit  or  suits  against  any  per* 
SOD  or  persons  who  shaH  make,  use,  or  vend  the  said  improvement^ 
contrary  to  the  intent  of  the  said  letters  patent  and  law  in  sudi 
case  made  and  provided,  and  to  receive,  for  their  own  benefit,  the 
avails  thereof,  in  such  manner  as  I  might  do. 

^^  In  witness  whereof,  I  have  hereimto  set  my  hand  and  seal, 
thb  sixteenth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-nine. 

URI  EMMONS,  [seal.] 

^<  Witnesses, —  Thomas  Ap  Thomas. 

Alex.  Deddek.'' 

"  Cily  and  County  of  JVVw  York,  w. : 

*^  Be  it  remembered,  that  on  the  sixteenth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  be- 
fore me,  personally  appeared  Uri  Emmons,  known  to  me  to  be  the 
person  described  in,  and  who  executed,  the  within  deed,  and  ac- 
Knowledged  that  he  executed  the  same  for  the  purposes  therem 
mentioned  ;  and  there  being  no  material  alterations,  erasures,  or 
interlineations,  I  allow  the  same  to  be  recorded. 

THOMAS  THOMAS,  Commisnoner,  ^c.'' 

On  the  2dth  of  November,  1839,  the  follo^idng  mutual  deed  of 
assignment  was  executed  between  Woodworth  and  Strong,  on  the 
one  part,  and  Toogood,  Halstead,  Tyack,  and  Emmons,  on  the 
other  part,  by  which  Woodworth  and  Strong  convey  to  Toogood, 
Halstead,  and  Tyack  all  their  interest  m  the  patent  of  December 
27th,  1828,  in  the  following  places,  nameljr:  —  In  the  ciQr  and  coun^ 
of  Albany,  in  the  State  of  New  York  ;  in  the  State  of  Maryland, 
except  the  western  part  which  lies  west  of  the  Blue  Ridge  ;  in 
Tennessee,    Alabama,   South  Carolina,   Georgia,  the  Floridasi 
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12.  The  dedfMm  of  a  itete  ooort  upon  die  meriti  of  m  eontrovenj  between  two 

parties,  one  of  whom  had  aoldy  and  the  other  porchaaed,  an  intereit,  in  liada 
which,  it  waa  thought,  ooald  be  aoqiiired  as  Indian  reaervations  ondera  tiesty 
with  the  United  States,  cannot  be  reviewed  bj  this  court  under  the  twentj- 
fifth  aection  of  the  Judiciary  Act    Mmmty  ▼.  P^rter^  65. 

13.  The  party  against  whom  the  state  court  decided,  inatesd  of  setting  up  an  in- 

terest under  the  treaty,  ezpraasly  sYerred  that  no  lights  had  been  obtained. 
Ikid. 

14.  In  such  a  case  this  court  haa  no  jurisdiction.    Hid. 

15.  No  exception  having  been  taken  to  the  opinion  of  the  ooort  ovennling  the 

motion  for  a  nonsuit,  the  question  wbather^  as  matter  of  law,  there  was 
any  evidenoe  to  be  submitted  to  the  jury,  going  to  establish  the  intermr 
riage  at  or  belbre  the  time  of  the  denuse  laid  in  the  declaration,  was  not  be- 
fore this  court  Gmrrmrd  v.  Lassse  4^  Hay  aids,  123. 
16^  And  in  the  submission  to  the  jury  of  the  question  of  fact,  whether  or  not  the 
evidence  proved  the  marriage  before  that  time,  there  waa  no  inierfeienea 
with  the  province  of  the  jury,  or  violation  of  any  rule  of  law,  the  qnestioo 
having  been  left  open  for  their  finding.    iUtL 

17.  This  court  can  notice  a  material  and  incurable  defect  in  the  pleadings  and  vcr 

diet,  as  they  are  represented  in  the  record  to  have  existed  in  the  court  be- 
low, although  such  defect  is  not  noticed  in  the  bill  of  exceptions,  nor  sag* 
seated  by  the  counsel  in  argument  here.     CktHmmd  v.  DmnSj  131. 

18.  When  a  declaration  sounds  in  tort  and  the  plea  is  "  non-assumpeit,^  such  a  pki 

would  be  bad,  on  demurrer.  If  not  demurred  to,  and  the  case  goes  to  trial 
(the  iasue  and  verdict  following  the  plea),  the  defect  ia  ao  material  that  it  is 
not  cured  bv  verdict,  under  the  atatute  of  jeofails,    ibid. 

19.  Bad  pleas,  which  are  cured  by  verdict,  are  those  which,  although  they  would 

be  bad  on  demurrer  because  wrong  in  form,  yet  still  contain  enough  of  aob- 
Btance  to  put  in  issue  all  the  material  parts  or  the  declaration.    Aid. 
90.  The  provision  by  Congress,  in  relation  to  amendments,  which  is  found  in  tha 
thirtv-aecond  section  of  the  Judiciary  Act  of  1789,  is  aiinilar  to  that  of 
32  Hen.  8,  but  certainly  not  broader.    Aid. 

21.  The  issue  was  an  immaterial  iasue.    Jbid, 

22.  The  opinion  of  this  court  in  Patteraon  v.  The  United  States  3  Whealon,  281, 

reviewed  and  reaffirmed,  namely, — "  Whether  the  jury  find  a  general  or  a 
special  verdict,  it  is  their  duty  to  decide  the  very  point  in  issue,  and  although 
tne  court  in  which  it  is  tried  may  give  form  to  a  general  finding,  so  aa  to 
make  it  harmonize  with  the  iasue^  vet  if  it  appear  to  that  court,  or  to  the  ap- 
pellate court,  that  the  finding  is  different  from  the  isaoe,  or  is  confined  only 
to  a  part  of  the  matter  in  iasue,  no  judgment  can  be  rendered  on  the  ve^ 
diet      Atd. 

23.  This  principle  applies  equally  to  a  plea  varying  fit)m  the  substance  of  the 

declaration.    Aid. 

24.  In  this  case,  the  verdict  does  not  find  any  of  the  misfeasance  charged  upon 

the  defendant,    ibid. 

25.  If  the  merits  of  the  case  were  passed  upon  in  the  court  below.  It  was  illegally 

done,  Hecause  no  evidence  was  competent  except  such  as  related  to  tiie 
promise  described  in  the  declaration.    Aid. 

26.  Tnis  court  abstains  from  awarding  a  repleader,  for  the  reasons  stated  in  the 

opinion,  but  remands  the  case  ao  that  the  pleadings  may  be  amended.    Aid. 

27.  A  decree  or  judgment  cannot  be  entered  against  the  government  for  cosli. 

The  United  SUUet  v.  McLemore^  266. 

28.  The  whole  charge  of  the  judge  to  the  jury  is  incorporated  into  this  record. 

This  mode  of  making  up  the  error  books  is  exceedingly  inconvenient  snd 
embarrassing  to  the  court,  and  is  a  departure  firom  famiUar  and  established 
practice.    ZdUt^s  Lessee  v.  Eekarty  289. 

29.  So  6r  as  error  is  founded  upon  the  bill  of  exceptions  incorporated  into  the 

record,  it  lies  only  to  exceptions  taken  at  the  trial,  and  to  the  ruling  of  the 
law  by  thejudgCj  and  to  the  admission  or  rejection  of  evidence.  And  only 
so  much  or  the  evidence  as  may  be  necessary  to  present  the  legal  questions 
thus  raised  and  noted  should  be  carried  into  Uie  bill  of  exceptions.  All  be- 
yond serves  to  encumber  and  confose  the  record,  and  to  perplex  and  embar- 
rass both  court  and  counsel.    Aid. 

30.  The  earlier  forms  under  the  statute,  giving  the  bill  of  exceptions,  are  models 

which  it  would  be  wise  to  consult  and  adhere  to.    Aid. 
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m  consideniUOQ  aforesaid,  have,  and  hereby  do  coTenant  and  agree 
to  assign,  and  do  assign,  for  themselves  and  assigns,  to  the  said 
Woodworth  and  Strong  and  their  assigns,  all  their  right  and  interest 
in  the  aforesaid  patent  granted  to  the  said  Uri  Emmons,  to  be  sdd 
and  used,  and  tne  plank  or  other  material  prepared  thereby  to  be 
vended  and  used,  in  all  and  singular  the  rest  takd  residue  of  the  United 
States,  and  the  Territories  thereof,  that  is  to  say,  in  all  places  'other 
than  in  those  especially  assigned  to  the  said  Toogood,  Halst^d, 
and  Tyack,  as  aforesaid.  To  have  and  to  hold  the  said  rights  and 
privileges  hereby  granted  to  them  and  their  assigns  for  and  during 
the  term  of  fourteen  years  from  the  date  of  the  said  letters  patent 
to  the  said  Uri  Emmons  ;  and  they  are  also  authorized  to  prose- 
cute, at  their  oWn  costs  and  charges,  any  violation  of  the  said 
Citent,  in  the  same  manner  as  the  patentee,  Uri  Emmons,  mi^ 
wfully  do.  • 

^^  Thirdly.  And  the  two  parties  further  agree,  that  any  improve* 
ment  in  tlie  machinery,  or  alteration,  or  renewal  of  either  patent, 
such  alteration,  improvement,  or  renewal  shall  accrue  to  the  bene* 
fit  of  the  respective  parties  in  interest,  and  may  be  appHed  and 
used  within  their  respective  districts  as  hereinbefore  designated. 

^^  Witness  our  hands  and  seals,  at  the  city  of  New  York,  tht 
38th  of  November,  1829. 

WILLIAM  WOODWORTH.  [seal. 

JAMES  STRONG.  [seal. 

WILLIAM  TYACK.  [seal. 

D.  H.  TOOGOOD.  [seal. 

DANIEL  HALSTEAD.  [seal, 

URI  EMMONS.  [seal. 

^^  Sealed  and  delivered,  m  presence  of 
Thomas  Ap  Thomas, 
Witness  to  the  signing  of  Toogood,  Tyack,  Hal- 

stead,  and  Emmons." 

Under  this  mutual  assignment,  the  respective  parties  and  thm 
assignees  would  possess  the  following  rights,  namely  :  if  they  chum* 
ed  under  Woodworth's  patent,  to  use  the  same  for  fourteen  yean 
from  the  29th  of  December,  1828,  that  is  to  say,  until  the  29th  ^ 
December,  1842  ;  and  if  they  claimed  under  Emmons's  patent^ 
to  use  the  same  for  fourteen  vears  from  the  25th  of  April,  1829} 
that  is  to  say,  until  the  25th  of  April,  1843. 

On  one  or  the  ether  of  these  days,  therefore,  if  things  had  re* 
roained  in  the  same  conation,  all  rights  either  in  the  patentees  or 
their  assignees  would  have  ceased,  as  far  as  respected  an  exclusive 
use  of  the  thing  patented. 

In  1836,  Congress  passed  an  act  from  which  the  ibUowbg  is  an 
extract,  and  the  construction  of  which  was  the  chief  controversy. 
(Act  approved  4th  July,  1836,  ch.  357,  5  Lit.  &  Brown's  ed.  117, 
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§  18.)    "  And  be  it  further  enacted,  that  whenever  any  patentee  of 
an  invention  or  discovery  shall  desh'e  an  extension  of  his  patent  be- 
yond the  term  of  its  limitation,  he  may  make  application  therefor,  m 
writing,  to  the  Commissioner  of  the  Jratent-office,  settbg  forth  the 
grounds  thereof;  and  the  Commissioner  shall,  on  the  applicant's 
paying  the  sum  of  forty  dollars  to  the  credit  of  the  treasury,  as  in 
the  case  of  an  original  application  for  a  patent,  cause  to  be  pub« 
lished  m  one  or  more  of  the  principal  newspapers  in  the  city  of 
Washington,  and  in  such  other  paper  or  papers  as  he  may  deem 
proper,  published  in  the  section  of  counfry  most  interested  ad- 
versely to  the  extension  of  the  patent,  a  notice  of  such  application, 
and  of  the  time  and  place  when  and  where  the  same  will  be  consider- 
ed, that  any  person  may  appear  and  show  cause  why  the  extension 
diould  not  be  granted.     And  the  Secretary  of  State,  the  Commis- 
sioner of  the  Patent-office,  and  the  Solicitor  of  the  Treasury  shall 
constitute  a  board  to  hear  and  decide  upon  the  evidence  produced 
before  them,  both  for  and  against  the  extension,  and  shall  sit  for 
that  purpose  at  the  time  and  place  designated  in  the  published 
notice  thereof.     The  patentee  shall  furnish  to  the  said  board  a 
statement  in  writing,  under  oath,  of  the  ascertained  value  of  the 
Invention,  and  of  his  receipts  and  expenditures,  sufficiently  in  detail 
to  exhibit  a  true  and  faithuil  account  of  loss  and  profit  in  any  man- 
ner accruing  to  him  from  and  by  reason  of  said  invention.     And  if, 
upon  a  hearing  of  the  matter,  it  shall  appear  to  the  full  and  entire 
satisfaction  of  said  board,  having  due  regard  to  the  public  interest 
therein,  that  it  is  just  and  proper  that  the  term  of  the  patent  should 
be  extended,  by  reason  of  the  patentee,  without  neglect  or  fault 
upon  his  part,  having  failed  to  ootain,  from  the  use  and  sale  of  his 
invention,  a  reasonable  remuneration  for  the  time,  ingenuity,  and 
expense  bestowed  upon  the  same,  and  the  introduction  thereof  into 
use,  it  shall  be  the  duty  of  the  Commissioner  to  renew  and  extend 
the  patent,  by  making  a  certificate  thereon  of  such  extension,  for 
the  term  of  seven  years  from  and  after  the  expiration  of  the  term  ; 
which  certificate,  with  a  certificate  of  said  board  of  their  judg- 
ment and  opinion  as  aforesaid,  shall  be  entered  on  record  in  the 
patent-office  ;  and  thereupon  the  said  patent  shall  have  the  same 
effect  in  law  as  though  it  had  been  originally  granted  for  the  term 
of  twenty-one  years.     And  the  benefit  of  such  renewal  shall  extend 
to  assignees  and  grantees  of  the  right  to  use  the  thing  patented,  to 
the  extent  of  their  respective  interest  therein.     Provided,  however, 
that  no  extension  of  a  patent  shall  be  granted  af\er  the  expiration 
of  the  term  for  which  it  was  originally  issued." 

On  the  9d  of  February,  1839,  William  Woodworth,  the  patentee, 
died  ;  and  on  the  14th  of  February,  1839,  William  W.  Woodworth 
took  out  letters  of  administration  upon  his  estate,  in  the  county  of 
New  York. 

In  1842,  William  W.  Woodworth,  the  adhiinistrator,  applied  for 
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an  extension  of  the  patent  und^r  the  above-recited  act  of  1836,  and 
on  the  16th  of  November,  1842,  the  board  issued  the  following  cer- 
tificate. 

"  In  the  matter  of  the  application  of  William  W.  Woodworth^ 
administrator  on  the  estate  of  William  Woodworth,  deceased,  in 
writing  to  the  Commissioner  of  Patents  for  the  extension  of  the 
patent  for  a  new  and  useful  improvement  *in  the  method  of  planing, 
tonguing,  and  grooving,  and  cutting  into  mouldings,  or  either,  plank, 
boards,  or  any  other  material,  and  for  reducing  the  same  to  an 
equal  width  and  thickness  ;  and  also  for  facing  and  dressing  brick, 
and  cutting  mouldings  on,  or  facing,  metallic,  mineral,  or  other  sub- 
stances, gi-anted  to  the  said  William  Woodworth,  deceased,  on  the 
27th  day  of  December,  1828,  for  fourteen  years  from  said  27 tb 
day  of  December. 

"  The  applicant  having  paid  into  the  treasury  the  sum  of  forty 
dollars,  and  having  furnished  to  the  undersigned  a  statement  in 
writing,  under  oatli,  of  the  ascertained  value  of  the  invention,  and 
of  the  receipt  and  expenditures  thereon,  sufficiendy  in  detail  to 
exhibit  a  true  and  faithful  account  of  loss  and  profits  in  any  manner 
accruing  to  said  patentee  from  or  by  reason  of  said  invention  ;  and 
notice  of  application  having  been  given  by  the  Commissioner  of 
Patents,  according  to  law,  said  board  met  at  the  time  and  place  ap- 
pointed, namely,  at  the  patent-office,  on  the  1st  September,  1842, 
and  their  meetings  having  been  continued  by  regular  adjournments 
tmtil  this  16th  day  of  November,  1842,  they,  on  that  day,  heard 
the  evidence  produced  before  them,  both  for  and  against  the  exten- 
sion of  said  patent,  and  do  now  certify,  that,  upon  hearing  of  the 
matter,  it  appears  to  their  full  and  entire  satisiacdon,  having  due 
regard  to  the  public  interest  therein,  that  it  is  just  and  proper  that 
the  term  of  said  patent  should  be  extended,  by  reason  of  the 
patentee,  without  neglect  on  his  part,  having  failed  to  obtain  from 
the  use  and  sale  of  his  invention  a  reasonable  remuneration  for  the 
time,  ingenuity,  and  expense  bestowed  upon  the  same,  and  the  in- 
troduction thereof  into  use. 

"  Washington  city.  Patent-office,  November  16th,  1842. 

DANIEL  WEBSTER, 

Secretary  of  State. 
CHAS.  B.  PENROSE, 

Solicitor  of  the  Treasury* 
HENRY  L.  ELLSWORTH, 

Commissioner  of  Patents. ^^ 

And  on  the  same  day  the  Commissioner  of  Patents  issoed  the  fol- 
lowmg  certificate. 

"  Whereas,  upon  the  petition  of  William  W.  Woodworth,  ad- 
ministrator of  the  estate  of  William  Woodworth,  deceased,  for  m 
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extensioii  of  the  widnn  patent,  grtnted  to  William  Woodwort]^ 
deceased,  on  the  27th  day  of  December,  1828.  The  Board  of 
Commissioners,  under  the  eighteenth  section  of  the  act  of  Congress 
approved  the  4th  day  of  July,  1836,  entitled  an  act  to  promote  the 
progress  of  useful  arts,  to  repeal  all  acts  and  parts  of  acts  hereto- 
fore made  for  that  purpose,  did,  on  the  16th  day  of  November, 
1842,  certify  that  the  said  patent  ought  to  be  extended. 

^^Now,  therefore,  I,  Henry  L.  Ellsworth,  commissioner  of 
patents,  by  virtue  of  the  power  vested  m  me  by  said  eighteenth 
section,  do  renew  and  extend  said  patent,  and  ceitify  that  we  same 
u  hereby  extended  for  the  term  of  seven  years  from  and  after  the 
esepiration  of  the  first  term,  namely,  the  27th  day  of  December, 
18i42,  which  certificate  of  said  BcMurd  of  Commissioners,  together 
with  this  certificate  of  the  Commissioner  of  Patents,  having  been 
duly  entered  of  record  in  the  patent-office,  the  said  patent  now  has 
the  same  efllect  m  law  as  though  the  term  had  been  onginally  granted 
for  the  term  c^  twenty-one  years. 

*^  In  testimony  whereof,  I  have  caused  the  seal  of  the 
[seal.]       patent-office  to  be  hereunto  affixed,  this  16th  day  of 
rfovember,  1842. 

HENRY  L.  ELLSWORTH, 

Commiisianer  of  PaUnU.^^ 

On  the  2d  of  January,  1843,  William  W.  Wood  worth,  the  ad- 
ministrator, filed  the  foUowing  disclaimer. 

<^  To  all  men  to  whom  these  presents  shall  come,  I,  William 
W.  Woodworth,  of  Hyde  Park,  in  the  county  of  Duchess  and 
State  of  New  York,  Esq.,  as  I  am  admmistrator  of  the  goods  and 
estate  which  were  of  William  Woodworth,  deceased,  herebafter 
named,  send  greeting : 

"  Whereas  letters  patent,  bearing  date  on  the  twenty-seventh 
day  of  December,  in  tne  year  of  our  Lord  eighteen  hundred  and 
twenty-eight,  were  granted  by  the  United  States  to  William  Wood- 
worth,  now  deceased,  for  an  improvement  in  the  method  of  planing, 
tonguing,  grooving,  and  cutting  mto  mouldings,  or  either,  boards, 
.plank,  or  any  other  material,  and  for  reducing  the  same  to  an  equal 
width  and  thickness  ;  and  also  for  facing  and  dressing  brick,  and 
cutting  mouldings  on,  or  facing,  metallic,  mineral,  or  other  substances. 
And  whereas,  before  the  term  of  fourteen  years,  for  which  the  said 
letters  patent  were  granted,  had  fully  expired,  such  proceedings 
were  had  that,  pursuant  to  the  act  of  Congress  in  such  case  made 
and  provided,  the  said  letters  patent  were  renewed  or  extended  for 
the  term  .of  seven  years  fi-om  and  after  the  expiration  of  the  said 
term  of  fourteen  years,  and  to  the  certificate  granting  the  said  ex- 
tension and  renewal  imto  me  in  my  said  capacity,  bearing  date  on 
the  sixteenth  day  of  November  now  last  past,  and  which  is  duly  re- 
corded according  to  act  of  Congress  m  that  behalf,  reference  is 
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hereby  made,  as  sbowing  mj  tide  aad  interest  ia  end  to  tba  said 
letters  patent. 

^^  And  whereas  the  said  WilHam  Woodwortb,  through  inadvei^ 
tence,  accident,  or  mistake  in  his  aj^cation  for  letters  palenl, 
made  his  specification  of  claim  too  broad,  m  this,  namely,  that  he, 
the  said  William  Woodworth,  elaimed  as  his  improved  method  lis 
application  of  circular  saws  for  reducing  floor-piank  and  olher  ma- 
terial to  width,  of  which  he  was  not  the  original  and  first  inrenter. 
And  whereas  some  material  and  substantial  part  of  the  said  pa- 
tented thing  was  jusdy  and  truly  the  invention  and  improvement  of 
the  said  William  Woodworth. 

^^  Now  therefore  know  ye,  that  I,  the  said  William  Woodworth, 
in  my  capacity  aforesaid,  and  as  the  person  to  whom  the  said  cer* 
tificate  was  granted  as  aforesaid,  have  disclaimed,  and  do  by  these 
presents,  for  myself,  and  for  all  claiming  under  me,  dischum,  all  attd 
any  exclusive  right,  title,  property,  or  interest  of,  in,  or  to  the  ap- 
plication of  circular  saws  for  reducing  floor-plank  or  other  mate- 
rials to  a  width,  by  reason  of  the  aforesaid  letters  patent,  and  the 
aforesaid  renewal  or  extension  thereof. 

^'  In  testiraonv  whereof,  I  have  hereto,  *in  bmt  capacity  aforesaid, 
set  my  hand  and  seal,  on  this  second  day  of  January,  in  the  year 
eighteen  hundred  and  forty-three. 

WILLIAM  W.  WOODWORTH,       .  ^^^^ , 
Mministrator  of  W.  Woodworth^  dtceased,    ^         '•■ 

^^  Executed  in  presence  of 

Chas.  W.  Embsn. 
B.  R.  Curtis.'* 


In  March,  1843,  Woodworth,  the  administrator,  made  an  as- 
signment of  his  patent  rights  m  some  of  the  States  to  James  G. 
"Wilson,  the  plaintiff.  At  what  time  the  assignment  was  made  for 
New  York,  tne  record  in  that  case  did  not  state,  but  it  was  one  of 
the  admitted  facts  that  he  was  the  grantee.  The  assignment  first 
referred  to  was  recorded  in  the  patent-office  in  Liber  4,  pp.  291, 
292,  on  the  20th  of  March,  1843. 

On  the  9tb  of  August,  1843,  the  administrator  assigned  his  right 
to  Wilson,  in  and  for  the  State  of  Maryland. 

On  the  26th  of  February,  1845,  Congress  passed  the  following 
act. 

^^  An  Act  to  extend  a  Patent  heretofore  granted  to  William  Wood- 

worth. 

*^  Be  it  enacted  In^  the  Senate  and  House  of  Representatives  of 
die  United  States  of  America  in  Congress  aseerabled.  That  the 
patent  granted  to  William  Woodworth  on  the  twenty-seventh  day 
of  December,  in  the  year  one  thousand  eight  hundred  and  twenty- 
eight,  for  his  improvement  oo  the  method  of  pbning,  tonguing, 
grooving,  and  cutting  mto  mouldings,  or  either,  plank,  boards,  or 
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say  other  material,  and  for  reducing  the  same  to  an  equal  width  and 
thickness  ;  and  also  for  facing  and  dressing  brick,  and  cuttira 
iBOoldings  ca  and  facing  several  other  substances,  a  description  of 
vhieh  is  given  m  a  schedule  annexed  to  the  letters  patent  granted 
as  aforesaid,  be,  and  the  same  is,  herebjr  extended  for  the  ienn  of 
seven  years  from  and  after  the  27th  day  of  December  in  the  year 
one  thousand  eight  hundred  and  forty-nine  ;  and  the  Commissicuaer 
of  Patents  is  hereby  directed  to  make  a  certificate  o(  such  exteo* 
sion  in  the  name  of  the  administralor  of  the  said  William  Wood* 
worth,  and  to  append  an  authenticated  copy  thereof  to  the  original 
letters  patent,  whenever  the  same  shall  be  requested  by  the  said  ad* 
ministrator  or  his  assigns. 

<^  Approved  Febnmry  26,  1845. 

**  A  true  copy  from  the  roD  of  this  office. 

R.  K.  CRALLE,  Chief  CUrk. 
««  Department  of  State^  March  3,  1846." 

And  on  the  3d  of  March,  1845,  the  following  certificate  was 
bsued. 

^^  In  confonmty,  therefore,  with  the  directions  in  the  said  act 
eoBtained,  I,  Henry  L.  Ellsworth,  Commissioner  of  Patents,  do 
hereby  certify,  that  the  patent  therein  described  is,  by  the  said  act, 
extended  to  William  W.  Woodworth,  administrator  of  said  Wil- 
Eam  Woodworth,  for  the  term  of  seven  years  from  and  after  the 
twenty-seventh  day  of  December  in  the  year  one  diousand  eight 
htmdred  and  forty-nine  ;  and  this  certificate  of  such  extensicm  is 
made  on  the  original  letters  patent,  on  the  application  of  WiUiam 
W.  Woodworth,  the  administrator  of  the  said  William  Wood- 
worth. 

^^  In  testimony  whereof,  I  have  caused  the  seal  of  the  patent* 
r  n  office  to  be  hereunto  affixed,  this  3d  day  of  March,  1845. 
L^-  *J  HENRY  L.  ELLSWORTH, 

Commissioner  of  Patent$y 

On  the  8th  of  Jtdy,  1845,  a  new  patent  was  issued,  with  ao 
amended  specification,  as  follows. 

•    

<^  The  United  States  of  America  to  all  to  whom  these  letters  patent 

shall  come  : 

'*  Whereas,  William  W.  Woodworth,  administrator  of  William 
Woodworth,  deceased,  of  Hyde  Park,  N.  Y.,  has  alleged  that  said 
WilUam  Woodworth  invented  a  new  and  useful  improvement  in 
machines  for  planbg,  tenguing,  and  ^roovina,  and  dressing  boards, 
&c.,  for  which  lettms  patent  were  granted,  dated  the  27th  day  c^ 
Deeember,  1^8,  which  letters  patent  have  been  extended  (as  will 
appear  by  die  certificates  appended  thereto,  copies  of  which  are 
hereunto  attached)  for  fourteen  years  from  the  expiration  of  said 
letters  patent ;  and  which  letters  patent  are  hereby  cancelled  on 
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account  of  a  defective  specificatioiif  which  he  states  has  not  beoi 
known  or  used  before  said  William  Woodworth's  applicaticHi ;  has 
made  oath  that  he  is,  and  that  Mdd  William  Woodwonh  was,  a  citi- 
zen of  the  United  States ;  that  he  does  rerilj  beliere  tlmt  said 
William  Woodworth  was  the  original  and  first  inveaCer  or  discoid 
erer  of  the  said  improvement,  and  that  the  same  hath  not,  to  tht 
best  of  his  knowledge  and  belief,  been  previously  known  or  used  ( 
has  paid  into  the  treasury  of  the  United  States  the  sum  of  fifteen 
dollars,  and  presented  a  petition  to  the  Commissioner  of  Patents, 
signifying  a  desire  of  obtaining  an  excksive  property  in  the  said 
fanprovement,  and  praying  that  a  patent  may  be  granted  for  thai 
purpose. 

^^  These  are  therefore  to  grant,  according  to  few,  to  the  said 
William  W.  Woodworth,  in  trust  for  the  heirs  at  law  of  said  W. 
Woodworth,  their  heirs,  administrators,  or  assigns,  for  the  term  of 
twenty-eight  years  from  the  twenty-seventh  day  of  December,  one 
thousand  eight  hundred  and  twenty-eieht,  the  full  and  exclusive 
right  and  liberty  of  makbg,  constructmg,  using,  and  vending  to 
others  to  be  used,  the  said  improvement,  a  description  where- 
of is  gh^en  in  the  words  of  the  said  WiUiam  W.  Woodworth, 
in  the  schedule  hereunto  annexed,  and  is  nuule  part  of  thesa 
presents. 

^*  In  testimony  whereof,  I  have  caused  these  letters  to  be  mada 
I-  1  patent,  and  the  seal  of  the  patent-office  has  been  here* 
L^*  ••■*     unto  affixed. 

^<  Given  imder  my  hand,  at  the  city  of  Washington,  this  eighth 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  and  of  the  independence  of  the  United  States  of 
America  the  seventieth. 

JAMES  BUCHANAN, 

Stentaty  of  fito/e." 

'*  Countersigned,  and  sealed  with  the  seal  of  the  patent-office. 

HENRY  H.  SYLVESTER, 

feting  Com'r  of  PatenU.^* 

^^  The  schedule  referred  to  m  these  letters  patent,  and  making 
part  of  the  same :  — 

"  To  all  whom  it  may  concern :  —  Be  it  known,  that  the  follow- 
ing is  a  full,  clear,  and  exact  description  of  the  method  of  planing, 
tonguing,  and  grooving  plank  or  boaids,  invented  by  William  Wood- 
worth,  deceased,  and  for  winch  letters  patent  of  the  United  States 
were  granted  to  him  on  the  27th  day  of  December,  in  the  year  one 
thousand  eight  hundred  and  twenty-eight ;  the  said  letters  patem 
'having  been  surrendered  for  the  purpose  of  describmg  the  same  in- 
vention, and  pobting  out  in  what  it  consists,  in  ro<^e  clear,  full,  «id 
exact  terms  than  was  done  in  the  original  specificatioo. 
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^^  Amended   Specification. 

^^  The  plank  or  boards  which  are  to  be  pbaed,  tongued,  or 
grooved  are  first  to  be  reduced  to  a  width  by  means  of  circular 
«aws,  by  reducii^-wheels,  or  by  imy  otb^  means.  When  circakv 
saws  are  used  for  this  purpose,  two  such  saws  should  be  placed 
upon  the  same  shaft,  on  wnich  they  are  to  be  capable  of  adjust 
oient,  so  that  ihey  may  be  made  to  stand  at  any  required  distance 
apart ;  under  these  the  board  or  plank  is  to  be  forced  forward,  and 
brought  to  the  width  required  ;  this  apparatus  and  process  do  not 
require  to  be  further  explained,  they  bong  well  understood  by 
Biechanicians. 

*^  When  what  has  been  above  denominated  reihicing-wheels  are 
used,  these  are  to  consist  of  revolving  cutter-wheels,  which  resem- 
ble in  their  construction  and  action  the  planing  and  reducing 
wheel  to  be  presently  described  ;  these  are  to  be  made  adjustable 
like  the  circular  saws,  but  the  latter  are  preferred  for  this  purpose* 
The  plank  may  be  reduced  to  a  width  (»  a  separate  machine. 

^^  When  the  plank  or  boards  have  been  thus  prepared  (on  a  sep- 
arate machine),  thev  may  be  placed  on  or  agunst  a  suitable  car- 
riage, resting  on  a  urame  or  platform,  so  as  to  be  acted  upon  by  a 
rotary  cutting  or  planing  and  reduch^  wheel ;  which  wheel  may 
be  made  to  revolve  eithor  horizontally  or  vertically,  as  may  be 
preferred.  The  carriage  which  sustains  the  plank  or  board  to  be 
op^^ted  upon  may  be  moved  forwards  by  means  of  a  rack  and 
pmion,  by  an  endless  chain  or  band,  by  geared  friction-rollers,  or 
by  any  oi  the  devices  well  known  to  machinists  for  advancing  a 
carriage  or  materiak  to  be  acted  upon  in  machines  for  various  pur^ 
poses.  The  plank  or  board  is  to  be  moved  on  towards  the  cut- 
ting edges  of  the  cutters  or  knives,  on  the  planing-cylinder,  so  that 
its  knives  or  cutters,  as  they  revolve,  may  meet  and  cut  the  plank 
or  board  in  a  direction  contrary  to  that  in  which  it  is  made  to  ad- 
vance ;  the  edges  of  the  cutters  are,  in  this  method,  prevented 
from  coming  first  into  contact  with  its  surface,  and  are  made  to  cut 
upwards  from  the  reduced  part  of  the  plank  towards  said  surface, 
by  which  means  their  edges  are  protected  from  injury  by  gritty 
matter,  and  the  board  or  plank  is  more  evenly  and  better  jdaned 
than  when  moved  m  the  reversed  direction. 

^^  After  the  board  or  plank  passes  the  planing-cylinder,  and  as 
soon,  or  fast,  as  the  planing-cylinder  has  done  its  work  on  any  part 
of  the  board  or  plank,  the  edges  are  brought  into  contact  with  two 
revolving  cutter-wheels,  one  of  which  wheels  is  adapted  to  the 
cutting  of  the  groove,  and  the  other  to  the  cuttbg  of  the  two  re- 
bates that  form  the  tongue.  When  the  axis  of  the  pbning  and 
reducing  wheel  stands  vertically,  the  grooving  and  tonguing  wheels 
are  placed  one  above  the  other,  with  the  plank  edgewise  between 
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tfaem;  when  the  axis  of  the  planing- wheel  stands  horiasontallj, 
these  wheels  are  on  the  same  horizontal  plane  with  each  oth«r, 
alandiog  on  perpendicular  spindles. 

^^  The  grooving-wheel  consists  of  a  cbcohr  pkte  fixed  on  n 
axis,  and  having  one,  two,  three,  four,  or  more  cotters,  which  are 
to  be  screwed,  bohed,  or  otherwise  attached  to  it,  the  edges  of 
which  cutters  project  bejrond  the  periphery  of  the  plate  to  sach 
dBstttice  as  is  required  for  die  depth  of  the  groove ;  their  thickness 
may  be  such  as  is  neceesary  for  its  width ;  they  are,  of  course,  so 
situated  as  to  cut  the  groove  in  the  middle  of  the  edge  of  the 
board,  or  as  nearly  so  as  may  be  required.  The  tonguing-wheet 
is  similar  in  form  to  the  grooving-wheel,  but  it  has  cutters  on  each 
of  its  sides,  or  otherwise,  so  formed  and  arranged  as  to  cut  the 
two  rebates  which  are  necessary  to  the  formation  of  the  tongue. 

^^  The  grooviag  and  tongmng  cutters,  at  the  same  time  and  br 
the  same  (^ration,  reduce  the  bonrd  or  plank  to  an  exact  widtn 
throughout.  When  the  axis  of  the  planing-wbeel  is  placed  verti* 
cally,  the  knives  or  cutters  mav  be  made  to  plane  two  planks  at 
the  same  tiiae ;  the  pknks  being  m  this  case  moved  in  contrary 
directions,  and  so  as  to  meet  the  edges  of  the  revolving  knives  or 
cutters.  When  the  maehine  is  thus  constructed,  a  second  pair  of 
grooving  and  tonguing  wheels  may  be  made  to  operate  in  the 
same  way  with  those  above  described.  A  machine  to  operate 
upon  a  single  plank  or  board,  and  having  the  axis  of  the  planing- 
inie^l  placed  norbontally,  vi^l  however  be  more  simple  and  less 
expensive  than  that  intended  to  operate  on  two  planks  simultane- 
ously. 

^^  In  the  accompanying  drawing,  fig.  1  is  a  perspective  repre« 
sentation  of  the  principal  operating  parts  of  die  machine  when  arw 
ranged  and  combined  for  phning,  tonguine,  imd  grooving ;  and 
when  so  ammged  as  to  be  capable  of  planrog  two  planks  at  the 
3$me  time,  the  axk  of  the  planing-wheel  being  placed  vertically. 
A  A  is  a  stout  substantial  frame  of  the  machine,  which  may  be  of 
wood  or  of  iron,  and  may  be  varied  in  length,  size,  and  strength, 
aoeordbg  to  die  work  to  be  done.  B  B  are  the  heads  of  the 
{rfaningHsylinder,  and  C  C,  the  knives  or  cotters,  which  extend  from 
one  to  the  other  of  said  heads,  to  the  pmpheries  of  which  th^ 
may  be  attached  by  means  of  screws.  The  knives  C  C,  Wiu 
the  faces  formh^  a  planing  ande,  may  be  phced  in  a  Ime  with  the 
axis,  J,  of  the  cylinder,  or  mey  may  stand  obliquely  thereto,  as 
may  be  preferred  ;^  but  in  the  latter  case  the  edge  should  (ann  the 
segment  or  portion  of  a  helix ;  b  represents  a  puUey  near  to  the 
opper  end  of  the  axis  J  ;  and  I,  a  pulley  or  drum,  which  may  be 
laade  to  revolve  by  horse,  steam,  or  other  motive  power,  and  from 
which  a  belt  may  extend  around  the  pulley  ft,  to  drive  the  planing* 
cyKnder  and  other  parts  of  the  machinery  ;  G  is  the  carriage, 
which  b  represented  as  being  driven  forward  by  means  of  a  rack 
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and  pillion,  H  ;  against  this  carriage,  the  plank  K,  wfaidi  is  to  be 
planed,  tongcred,  and  grooved,  is  placed,  and  is  made  to  advance 
with  it.  It  will  be  manifest,  however,  tint  the  piank  maj  be  mov- 
ed fi>rward  by  other  means,  as,  for  example,  by  an  endless  chain 
or  band,  passing  around  drums  or  chain-wheels,  or  by  means  of 
geared  friction-wheels  borne  up  against  it.  To  cause  the  carriage 
and  plank  to  move  forward  readily,  there  may  be  firiction-roUers, 
ffjy  placed  horizontally,  and  extending  under  them ;  the  rollers, 
///,  which  stand  vertically,  are  to  be  made  to  press  against  the 
phnk  and  keep  it  close  to  the  carriage,  and  thus  prevent  the  action 
c^  the  cutters  from  drawing  the  plank  up  fixxn  its  bed  in  cutting 
from  the  planed  surface  upwards  ;  they  may  be  borne  against  it  by 
means  of  weights  or  springs,  in  a  manner  well  known  to  maehin- 
Bte.  In  a  sbgle  horizontal  machine,  the  horizontal  firicdon-roUen 
may  be  geared,  and  the  presture-roUers  placed  above  them  to  feed 
Ae  board  with  or  without  the  carriages,  a  bed^plate  bdng  used  di- 
rectly under  the  planing*cy Under. 

^'  Fig.  2  is  a  separate  view  of  the  planii^cylinder,  with  its  knives 
or  cutters  ;  and  6g.  3,  an  end  view  of  one  of  the  heads.  E  £ 
are  the  revolving  cutters,  or  tonguing  mud  grooving  wheeb,  and 
D  D,  whirls  upon  their  shafts,  which  may  be  driven  by  bands, 
or  otherwise,  so  as  to  cause  said  wheels  to  revolve  in  the  proper 
direction. 

^^  Fig.  4  is  a  side  view  of  one  of  these  wheels  ;  6g.  5  is  an 
edge  view  of  the  tonguing-wheel ;  and  fig.  6,  an  edge  view  of  the 
grooving-wheel ;  the  latter  being  each  shown  with  two  cutters  in 
place.  The  number  of  cutters  on  these  wheels  may  be  varied,  but 
diey  are  represented  as  furnished  with  four.  The  cutters  may  be 
fixed  on  the  sides  of  circular  plates,  with  their  edges  projecting 
beyond  the  periphery  of  said  plate. 

*^  The  edges  of  the  plank,  as  its  planed  part  passes  the  planing- 
cylinder,  are  brought  in  contact  with  the  above-described  tonguing 
and  grooving  wheels,  which  are  so  placed  upon  their  shafts  as  that 
the  tongue  and  groove  shall  be  left  at  the  proper  distance  from  the 
fi^e  of  the  plank,  the  latter  being  sustained  against  the  planii^- 
cylinder  by  means  of  the  carriage  or  bed-plate,  or  otherwise,  so 
that  it  cannot  deviate,  but  must  be  reduced  to  a  proper  thickness, 
and  correctly  tongued  and  grooved. 

^'In  fig.  1,  above  referred  to,  only  one  carriage  and  one  pair 
of  cutter-wheels  are  shown,  it  not  being  deemed  necessary  to 
represent  those  on  the  opposite  side,  they  being  similar  in  all 
respects. 

^^  Fig.  7  represents  die  same  machine,  with  the  axis  of  the  plan- 
ing-cylinder  placed  horizontally,  and  intended  to  operate  on  one 
plank  only  at  the  same  time.  A  A  is  the  frame  ;  B  B,  the 
neads  of  the  planing-cylinder ;  C  C,  the  knives  or  cutters  attach- 
ed to  said  heads.     To  meet  the  different  thicknesses  of  the  planks 
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or  boards,  the  bearings  of  the  shaft  or  cyUnder  may  be  made  mov* 
able,  by  screws  or  other  means,  to  adjust  it  to  the  work ;  or  the 
carriage  or  bed^pkte  may  be  made  so  as  to  rabe  the  board  or 
plank  up  to  the  plmnng^cylinder.  £  and  £'  are  the  revolving  cut<*> 
ters,  or  tonguing  and  grooving  wheels,  which  are  placed  upon  vor- 
tical shafts,  having  upon  them  pull^s,  D  D,  around  which  pass 
belts  or  bands  from  the  main  drum,  I,  to  which  a  revolving  motioo 
may  be  given  by  any  adequate  motive  power. 

^^  From  the  drum,  I,  a  bek,  L,  passes  also  aroiHid  the  pulley, 
6,  on  the  shaft  of  the  phning^cylinder,  and  gives  to  it  the  requisite 
motion.  There  may  m  this  machme  be  a  horizontal  carriage 
moved  forward  by  a  rack  and  pinion,  in  a  manner  analogous  to  tlut 
represented  in  6g.  1 ;  but  in  the  present  instance  the  plank  is  sup- 
posed to  be  advanced  bv  means  of  one  or  two  pairs  of  friction  cur 
feed  rollers,,  shown  at  //';  the  ^permost, /' /',  of  the  pairs  ot 
rollers  may  be  held  down  by  springs,  or  weighted  levers,  which  h 
has  not  been  thought  necessary  to  show  in  ^m  drawing,  as  such 
are  in  common  use.  The  lowermost  of  these  rollers  may  be  fluted 
or  made  rough  on  their  surfaces,  so  as  to  cause  friction  on  the  un- 
der side  of  the  plank.  M  M'  are  pulleys  on  the  axles  of  these 
lower  rollers  which  are  embraced  by  bands,  N  N',  which  also  pass 
around  a  pulley,  O,  on  a  shaft  which  cross^  the  frame,  A  A,  and 
has  a  pulley,  T,  on  it,  which  is  embraced  by  the  belt,  P,  on  a  pul^ 
ley?  Q)  on  the  shaft  of  the  mam  drum,  I ;  these  bands  and  pul- 
leys serve  to  give  motion  to  the  feed-rollers,  as  will  be  readily  un- 
derstood by  inspecting  the  drawing.  R  R  are  guide*strips,  used 
in  place  of  the  rollers  used  for  the  same  purpoM,  and  also  for  bear- 
ing or  friotbn  rollers,  when  the  machine  is  ver^eal,  to  direct  one 
edge  of  the  plank,  and  against  its  opposite  edge  ;  any  pressure  may 
be  used  equal  to  the  weight  of  the  board  or  plank,  when  worked  in 
a  vertical  position.  One  of  the  cutter-wheels  should  be  made  ad- 
justable, to  adapt  it  to  stuff.of  different  widths. 

^'  The  planing-cylinder,  and  likewbe  the  cutter  or  tonguing  and 
grooving  wheels,  may  be  constructed  in  the  manner  represented  in 
fieures  2,  3,  4,  5,  and  6,  and  herembefore  ftiUy  described.  One 
of  the  heads  of  the  planing-wheel  may  be  made  movable,  to  ac- 
commodate its  width  to  the  width  of  the  boards  or  plank  to  be 
planed. 

^^  The  respective  parts  of  this  machine  may  be  varied  in  size,  as 
may  also  the  velocity  of  the  motion  of  the  planing-cylinders  and 
cutter-wheels  ;  but  the  following  has  been  found  to  answer  well  in 
practice.  The  planing-cylinder,  having  four  knives  or  cutters, 
may  be  twelve  inches  in  diameter,  and  may  make  two  thousand  and 
upwards  revokid<M)s  in  a  minute.  In  a  machine  like  that  shown 
in  6g.  7,  the  main  drum,  I,  may  be  two  feet  in  diameter,  and 
may  be  chriven  with  the  speed  of  five  hundred  and  upwards  revolu- 
tions in  a  mmute.     The  pulleys  on  the  planing-cylinder,  and  on  the 
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coiter-wlieels,  nunr  be  fix  iaches  in  diaiiiec«r.  The  plank  should 
be  moved  forward  at  the  rate  of  about  ooe  foot  for  evrary  hundred 
revohitions  of  the  cotter-wheel ;  and,  of  course,  the  diameter  of 
die  feed-roUers  and  of  the  pulleys  bj  which  they  are  turned  most 
be  so  graduated  as  to  produce  this  result.  The  size  and  speed  of 
the  above  parts  of  this  machine  may  be  in  some  degree  yaried  ; 
but  the  abore  have  been  found  to  work  well. 

^^  Having  thus  follj  described  the  parts  and  combination  of 
parts,  and  operation  of  the  machine  for  planing,  tonguing,  and 
grooving  boards  or  phnk,  and  shown  various  modes  in  which  die 
same  may  be  constructed  and  made  to  operate  without  changing 
the  principle  or  mode  of  operation  of  the  machine,  what  is  claimed 
therein  as  the  inventioo  of  William  Woodwortfa,  deceased,  is  the 
employment  of  rotating  planes,  substantially  such  as  herem  de- 
scribed, in  combination  with  rollers,  or  any  analogous  device,  to 
prevent  the  boards  from  being  drawn  up  by  the  planes  when  cutting 
npwards,  or  from  the  reduc^  or  planed  to  the  unplaned  surfocsy 
as  described. 

^^  And  also  the  combination  of  the  rotating  planes  with  the  cot> 
ter-wheels  for  tongtang  and  grooving,  for  the  purpose  of  pianii^, 
tonguing,  and  grooving  boards,  &e.,  at  one  operation,  as  described* 
And  also  the  combination  of  the  tonguing  and  grooving  colter- 
iirtieels  for  tonguing  and  grooving  boards,  and  at  one  operation,  as 
described. 

^^  And,  finally,  the  combination  of  either  die  tonsuing  or  die 
grooving  cutter- wheel  for  tonguing  or  grooving  boards,  &c.,  witfa 
the  pressure-rdlers,  as  described,  die  e&ct  of  the  pressure-rolieis 
m  these  operations  bring  such  as  to  keep  the  boards,  &o.,  steady, 
and  prevent  the  cutters  from  drawing  the  boards  towa^  the  centre 
of  the  cutter-wheels,  whilst  it  is  moved  through  by  machinery.  In 
the  planbg  operation,  the  tendency  of  the  plane  is  to  lift  the  boards 
directly  up  against  the  rollers  ;  but  in  the  tonguing  and  groovii^, 
the  tendency  is  to  overcome  the  fricticHi  occasioned  by  the  pressure 
of  the  rollers. 

WILLIAM  W.  WOODWORTH, 
Mmifdstrmtor  of  Wiiliam  WoodworA^  deceased, 

"  Witnesses  :  — 

James  Milholland, 
Chs.  M.  Keller." 

The  above  p^rs  diow  the  tide  of  the  administrator,  who  was 
the  grantor  of  Wilson,  the  plaintifi^  in  the'  suit.  The  record  in  the 
New  York  case  was  exceedingly  brief,  and  contiiined  netdier  the 
declaration  nor  pleas,  but  only  the  sti^  of  the  pleadings  and  the 
existence  of  demurrers.  But  from  the  eighth  £ict  in  the  statement 
of  facts,  in  which  it  is  said  that  ^'  the  defendants  trace  no  title  to 
thooiselves  to  a  right  to  use  said  macfames  from  the  alignment 
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made  by  William  Woodworth  and  James  Strong  to  Halstead, 
Toogood,  and  Tyack,"  the  inference  must  be,  that  their  defence 
was  in  showing  an  outstanding  title. 

The  following  is  the  entire  case  presented  by  the  New  York 
reeord. 

«  Vhittd  States  of^merica^  J^orthem  DUtrict  ofjfeu  York  : 

'^  At  a  Circuit  Court  of  the  United  States,  begun  and  held  at 
Albany,  for  the  Northern  District  of  New  York,  on  Tuesday,  the 
twenty-first  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-five,  and  in  the  seventieth  year  of  Ainer* 
ican  independence. 

^'  Present,  the  Honorable  Samuel  Nelson  and  AUred  Conkling, 
Esquires. 

^' James  G.  Wilson 

V. 

Lewis  Rousseau  and  Charles  Easton. 

^«  State  of  the  Pleadiuge. 

^^  This  is  an  action  on  the  case  to  recover  damages  for  the  al- 
leged infringement  of  letters  patent  issued  to  William  Woodworth, 
on  the  27th  day  of  December,  1828,  for  the  term  of  fourteen 
years,  for  an  improvement  in  machinery  for  planing,  tonguing,  and 
grooving  boards  and  plank  at  one  operation  ;  which  letters  patent 
were,  on  the  16th  dajr  of  November,  1842,  extended  for  seven* 
years  more,  such  extension  being  granted  to  William  W.  Wood- 
worth,  as  administrator  of  said  William  Woodworth. 

^^  To  the  first  count  of  the  plaintiff's  declaration,  the  defendants 
interposed  three  several  special  pleas  b  bar,  to  each  of  which 
^eas  the  plaintifif  demurred,  and  the  defendants  joined  in  demurrer. 
To  the  second  count  of  the  plaintiff's  declaration,  the  defendants 
demurred,  and  the  plaintiff  joined  in  demurrer. 

^^  The  case  coming  on  to  be  argued  at  this  term,  the  following 
questions  occurred  for  decision,  to  wit :  — 

^M.  Whether  the  eighteenth  section  of  the  patent  act  of  1836 
authorized  the  extension  of  a  patent  on  the  application  of  the  ex- 
ecutor or  administrator  of  a  deceased  patentee. 

^^  2.  Whether,  by  force  and  operation  of  the  eighteenth  section 
of  the  act  of  July  4th,  1836,  entitled  ^^  An  act  to  promote  the 
progress  of  the  useiul  arts,"  &c.,  the  extension  granted  to  William 
W.  Woodworth,  as  administrator,^ on  the  I6th  day  of  November, 
1842,  inured  to  the  benefit  of  assignees,  under  the  original  patent 
granted  to  William  Woodworth,  on  the  27th  day  of  December, 
1828,  or  whether  said  extension  inured  to  the  benefit  of  the  admin- 
istrator only,  in  his  said  capacity. 

^^  3.  Whether  the  extension  specified  in  the  foregoing  second 
point  inured  to  the  boiefit  of  the  admnistrator  to  whom  ^  same 
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was  granted,  and  to  him  in  that  capacity  exclnsively  ;  or  wiietber, 
as  to  the  territory  specified  in  the  contract  of  assignment  made  by 
William  Woodwoith  and  James  Strong  to  Toogood,  Halstead, 
and  Tyack,  on  the  38th  day  of  November,  1839  (and  set  forth  in 
the  second  plea  of  the  defendants  to  the  first  count  of  the  declara* 
tion),  and  by  leeal  operation  of  the  covenants  contained  in  said 
contract,  the  said  extension  inured  to  the  benefit  of  the  said  Too- 
good,  Halstead,  and  Tyack,  or  their  assigns. 

*M.  Whether  the  plaintiff,  claiming  title  under  the  extension 
from  the  administrator,  can  maintain  an  action  for  an  infiingement 
of  the  patent  right  within  the  territory  specified  in  the  contract  of 
assignment  to  Toogood,  Haktead,  and  Tyack,  against  any  person 
not  claiming  under  said  assignment ;  or  whether  the  said  assignment 
be  of  itself  a  perfect  bar  to  the  plaintiff's  suit. 

^^  5.  Whether  the  extension  specified  in  the  second  point  coidd 
be  applied  for  and  obtained  by  William  W.  Woodworth,  as  admin- 
istrator of  William  Woodworth,  deceased,  if  the  said  William 
Woodworth,  the  original  patentee,  had,  in  his  lifetune,  disposed  of 
all  his  interest  in  the  then  existing  patent,  having,  at  the  time  of  his 
death,  no  right  or  title  to,  or  interest  in,  the  said  original  patmt ; 
or  whether  such  sale  carried  with  it  nothing  beyond  the  term  of 
said  original  patent ;  and,  if  it  did  not,  whether  any  contbgent 
rights  remained  in  the  patentee  or  his  representatives. 

^^  6.  Whether  die  plaintiff,  if  he  be  an  assignee  of  an  exclusive 
'right  to  use  two  of  the  patented  machines  within  the  town  of 
Watervliet,  has  such  an  exclusive  right  as  will  enable  him  to  main- 
tain an  action  for  an  infiingement  of  the  patent  within  said  town ; 
or  whether,  to  maintain  such  action,  the  plamtiff  must  be  possessed, 
as  to  that  territory,  of  all  the  rights  of  tne  original  patentee. 

**  7.  Whether  the  letters  patent  of  renewal  issued  to  WilKam 
W.  Woodworth,  as  administrator  aforesaid,  on  the  8th  day  of 
July,  1845,  upon  the  amended  specification  and  explanatory  draw^ 
h)gs  then  filed,  be  good  and  valid  in  law  ;  or  whether  die  same  be 
void,  for  uncertainty,  ambiguity,  or  multiplicity  of  claim,  or  any 
other  cause. 

^^  8.  Whedier  the  court  can  determine,  as  matter  of  hw,  upon 
an  inspection  of  the  said  two  patents  and  their  respective  specinca* 
tions,  that  the  said  new  patent  of  the  8th  of  July,  1845,  is  not  for 
the  same  invention  for  which  the  said  patent  of  1838  was  granted. 

^^  9.  Whether  the  decision  of  the  Board  of  Commissioners,  nHio 
are  to  determine  upon  the  application  for  the  extension  of  a  patent, 
under  the  eighteenth  section  of  the  act  of  1836,  is  conclusive  upon 
the  question  of  their  jurisdiction  to  act  in  the  given  case. 

**  10.  Whether  the  Commissioner  of  Patents  can  lawfijdly  receive 
a  surrender  of  letters  patent  for  a  defective  specification,  and  issue 
new  letters  patent  upon  an  amended  specific|ition,  after  the  expira- 
tion of  the  term  for  which  the  cnrigmal  patent  was  granted,  and 
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pending  the  ezistenee  of  an  extended  term  of  sevea  years ;  or 
whether  such  surrender  and  renewal  may  be  made  at  any  time 
during  such  extended  term. 

^'  On  which  questions  the  opinions  of  the  judges  were  opposed* 

^^  Whereupon,  on  a  motion  of  the  plaintifiV  hy  William  H* 
Seward,  his  counsel,  that  tlie  points  on  which  the  disagreement 
hath  happened  may,  during  the  term,  be  stated  under  the  direction 
of  the  judges,  and  certified  under  the  seal  of  the  court  to  the  Su* 
preme  Court,  to  be  finally  decided. 

^^  It  is  ordered  that  the  foregoing  state  of  the  pleadings,  and  the 
following  statement  of  facts,  which  is  made  under  the  direction  of 
the  judges,  be  certified,  according  to  the  request  of  the  plaintiff  by 
his  counsel,  and  the  law  in  that  case  made  and  provided,  to  wit :  — <- 

^'  1.  That  William  Woodworth,  as  the  inventer  of  a  machine, 
or  improvement  m  machinery,  for  planing,  tongping,  and  groovii^ 
boards  and  plank  at  one  operation,  on  the  27th  day  of  December^ 
in  the  year  1828,  applied  to  the  proper  department  <J  the  govern^ 
ment  for  a  patent  for  said  invenuon,  and  upon  the  same  day,  on 
filing  bis  specifications  and  explanatory  drawings,  and  compljiag 
with  the  other  legal  prerequisites,  letters  patent,  signed  by  the 
President,  and  under  the  seal  of  the  United  States,  were  duly 
issued  to  the  said  William  Woodworth,  granting  to  him  the  exclu* 
sive  right,  throughout  the  United  States,  to  construct  and  use,  and 
vend  to  others  to  be  used,  the  machine  or  improvement  patented, 
for  and  during  the  term  of  fourteen  years  from  the  said  27th  day 
of  December,  1828. 

^^  2.  That  subseauently,  to  wit,  on  the  28th  day  of  November, 
1829,  the  said  WilUam  Woodworth  and  James  Strong,  who  had 
become  jointly  interested  with  said  Woodworth  in  the  rights  se* 
ctured  by  the  said  letters  patent  by  contract  of  assignment  of  that 
date,  transferred  to  Darnel  H.  Toogood,  Daniel  Halstead,  and 
William  Tyack  all  their  right  and  interest  in  and  to  the  said  patent 
for  certain  parts  and  portions  of  the  United  States  in  said  contract 
specifically  set  forth,  including  the  cidr  and  county  of  Albany,  in 
me  State  of  New  York,  which  is  the  clomicile  of  the  defendants. 

^^  3.  That  the  habendum  in  said  c<mtract  of  assignment  is  in  the 
words  following,  to  wit :  — 

^'  ^  To  have  and  to  hold  the  rights  and  privileges  hereby  granted 
for  and  during  the  term  of  fourteen  years  from  the  date  of  the 
patent.^ 

^^  And  that  the  third  clause  in  said  contract  of  assignment  is  in 
the  following  words,  to  wit :  — 

^^  '  And  the  two  parties  further  agree,  that  any  improvement  in 
the  machinery,  or  alteration  or  renewal  of  either  patent,  such  im- 
provement, alteration,  or  renewal,  shall  inure  to  the  benefit  of  the 
respective  parties  interested,  and  may  be  applied  and  used  within 
theu"  respective  districts,  as  hereinbefore  designated*' 
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^^  4.  That  previous  to  the  exptnuoo  of  the  fourtaeo  yean'  liiii- 
itatkm  of  said  patent,  William  Woodworth,  the  patentee,  died,  to 
wit,  on  the  9tb  of  Februarj,  1839  ;  that  William  W.  Wood  worth 
was  thereupon  duly  appointed,  and  now  is,  administrator  of  the  es- 
tate of  the  said  Wiluam  Woodwortb,  and  that  said  Woodworth, 
in  his  lifetime,  had  sold  all  his  interest  in  the  said  original  patent. 

**  6.  That  William  W.  Woodworth,  as  administrator  aforesaid, 
on  the  16th  day  of  November,  1842,  under  the  eighte^ith  section 
of  the  act  of  Congress  of  July  4th,  1836,  applied  to  the  Board  of 
CommissioQers  created  by  the  said  section  for  an  extension  of  said 
patent ;  and  that,  upon  compljring  with  the  requisites  in  said  section 
prescribed,  an  extension  of  said  patent  was  granted  by  said  board 
to  William  W.  Woodworth,  as  administrator  of  the  estate  of 
William  Woodworth,  on  said  16th  day  of  November,  1842,  and 
letters  patent  of  extension  were  on  said  day  duly  issued  to  him, 
grantmg  to  him,  in  his  aforesaid  capacity,  the  exclusive  right  to 
make  and  use,  and  vend  to  others  to  be  used,  the  said  invention  or 
improvement,  for  the  term  of  seven  years  from  and  after  the  term 
of  limitation  of  said  original  patent. 

"  6.  That  on  the  8th  day  of  July,  1846,  the  said  William  W- 
Woodworth,  in  his  capacity  as  administrator  aforesaid,  and  in  ac- 
cordance with  the  provisions  of  the  thirteenth  section  of  the  said  act 
of  July  4th,  1836,  made  a  surrender  to  the  Commissioner  of  Patents 
of  the  letters  patent  to  him  granted  on  the  16th  day  of  November, 
1842,  for  an  insufficiency  of  the  specification  upon  which  said  orig- 
inal patent  was  issued,  and  upon  filing  a  corrected  and  amended 
spec^ation,  with  explanatory  drawings,  a  copy  of  which  is  an- 
nexed hereto  and  made  a  part  of  this  statement,  the  said  Commis- 
sioner, on  said  8th  day  of  July,  1845,  issued  lo  the  said  William 
W.  Woodworth  new  letters  patent  of  said  invention  for  the  un- 
expired term  of  the  first  extaision  thereof,  and  of  the  extension 
granted  by  special  act  of  Congress  on  th^26lh  day  of  February, 
1845. 

^^  7.  That  the  defendants  in  this  action  have  erected  and  put  in 
operation,  in  the  town  of  Watervliet,  which  b  within  the  coun^  of 
Albany  and  State  of  New  York,  one  or  more  machines  for  planing, 
tonguing,  and  grooving  boards  and  plank,  substantially  the  same  m 
principle  and  mode  of  operation  as  that  the  subject  of  the  patent 
granted  to  William  Woodworth. 

^^8.  That  the  defendants  trace  no  title  to  themselves  to  a  right 
to  use  said  machines  from  the  assignment  made  by  William  Wood- 
worth  and  James  Strong  to  Halstead,  Toogood,  and  Tyack. 

^^  9.  That  the  plamtiff  in  this  action  is  the  grantee  of  William 
W.  Woodworth,  as  adminbtrator,  of  the  exclusive  right  to  construct 
and  use,  and  vend  to  others  to  be  used,  two  of  said  patented  ma- 
chmes  within  said  town  of  Watervliet,  b  said  county  of  Albany 
and  State  of  New  York." 
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The  case  was-  argued  by  Mr.  SetMrd^  Mr.  Lairobe,  and  Mr. 
WebHtr  (the  two  latter  dividing  tlie  points),  on  behalf  of  the  plaintiff, 
and  Mr.  Stevens y  for  the  defendants.  The  reporter  has  been  kindly 
furnished  with  the  arguments  of  these  gentlemen,  but  his  limits  will 
not  permit  their  publication  in  exlensoy  and  he  is  unwilling  to  take 
the  responsibility  of  condensing  them. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

The  questions  in  this  case  come  before  us  on  a  certificate  of 
division  of  opmion  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  New  York,  involving  the  construction  of 
various  provisions  of  the  act  of  Congress  to  promote  the  progress 
of  useful  arts,  commonly  called  the  patent  act.  We  shall  examine 
the  questions  in  the  order  in  which  they  appear  on  the  record. 
The  first  is  as  follows :  — 

1.  Whether  the  eighteenth  section  of  the  act  of  1836  authorized 
the  extension  of  a  patent  on  the  application  of  the  executor  or  ad- 
ministrator of  a  deceased  patentee. 

The  eighteenth  section  provides,  in  substance,  that  whenever 
any  patentee  of  an  invention  or  discovery  shall  desire  an  extension 
of  his  patent  beyond  the  term  of  its  limitation,  he  may  make  ap- 
plication therefor,  in  writing,  to  the  Commissioner  of  the  Patent- 
office,  setting  forth  the  grounds  thereof.  That  the  Secretary  of 
State,  the  Commissioner  of  the  Patent-office,  and  the  Solicitor  of 
the  Treasury  shall  constitute  a  board  to  hear  and  decide  upon  the 
application  ;  the  patentee  shall  furnish  to  the  board  a  statement  in 
writmg,  under  oath,  of  the  value  and  usefubess  of  the  invention,  and 
of  his  receipts  and  expenditures,  sufficiently  in  detail  to  exhibit  a 
true  and  faithful  account  of  loss  and  profit  in  any  manner  accru- 
ing to  him  from  and  by  reason  of  the  invention  ;  and  if,  upon  a  hear- 
mg  of  the  matter,  it  shall  appear  to  the  satisfaction  of  the  board, 
having  a  due  regard  to  the  public  interest,  that  it  is  just  and  proper 
the  term  of  the  patent  should  be  extended,  by  reason  of  the  patentee, 
without  nedect  or  fault  on  his  part,  bavins  failed  to  obtain,  from 
the  use  and  sale  of  his  invention,  a  reasonable  remuneration  for  the 
time,  ingenuity,  and  expense  bestowed  upon  the  same,  and  the  in- 
troduction thereof  into  use,  it  shall  be  the  duty  of  the  commissioner 
to  renew  and  extend  the  patent,  by  making  a  certificate  thereon  of 
such  extension  for  the  term  of  seven  years  from  and  after  the  ex- 
piration of  the  first  term,  &c. 

This  is  the  substance  of  the  section,  so  far  as  is  material  to  the 
consideration  of  the  question  ;  and  it  will  be  seen,  that,  according  to 
the  words  of  the  provision,  the  application  is  to  be  made  by,  and 
the  ^ew  term  to  be  granted  to,  the  patentee  himself,  and  hence  the 
objection  on  account  of  its  having  been  granted  to  the  administrator. 

The  main  argument  relied  on  to  support  the  objection  is,  that  the 
patentee  had  no  interest  or  right  of  property  in  the  extended  term  at 
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the  dme  of  his  death.  That  all  be  had  was  a  mere  posaibilitj, 
too  remote  and  contiDgeot  to  be  regarded  as  property,  or  anjr 
right  of  property,  in  the  sense  of  the  law,  and  therefore  not  as-* 
sets  or  rights  in  the  hands  of  the  administrator  which  would  au- 
thorize an  application  within  the  meaning  of  the  statute. 

At  common  law,  the  better  opmion,  probaUy,  is,  that  the  r%ht 
of  property  of  the  inventer  to  bis  invention  or  discovery  passed 
from  him  as  soon  as  it  went  into  public  use  with  his  consent ;  it  was 
then  regarded  as  having  been  dedicated  to  the  public,  as  common 
property,  and  subject  to  the  common  use  and  enjoyment  of  all. 

The  act  of  Congress  for  the  encouragement  of  bventers,  and  to 
promote  the  progress  of  the  useful  arts,  and  for  the  purpose  of 
remedying  the  imperfect  protection,  or  rather  want  of  protection, 
of  this  species  of  property,  has  secured  to  him,  for  a  limited  term, 
the  full  and  exclusive  enjoyment  of  hb  discovery. 

The  law  has  thus  impressed  upon  it  all  the  qualities  and  char- 
acteristics of  property,  for  the  specified  period  ;  and  has  ^labled 
him  to  hold  and  deal  with  it  tne  same  as  in  case  of  any  otb» 
description  of  property  belonging  to  him,  and  on  his  death  it  pass- 
es, with  the  rest  of  his  personal  estate,  to  his  legal  representatives, 
and  becomes  part  of  the  assets. 

Congress  have  not  only  secured  to  the  inventer  this  absolute 
and  indefeasible  interest  and  property  in  the  subject  of  the  invention 
for  the  fourteen  years,  but  have  also  agreed,  that  upon  certain  con- 
ditions occurring  and  to  be  shown,  before  the  expiration  of  this 
Jieriod,  to  the  satisfaction  of  a  board  of  comm'issioners,  an  indif- 
erent  tribunal  designated  for  the  purpose,  thb  right  of  property  in 
the  invention  shall  be  continued  for  the  further  term  of  seven  years. 
Subject  to  this  condition,  ^e  right  of  property  in  the  second  term 
is  as  perfect,  to  the  extent  of  the  intent,  as  the  right  of  property  in 
the  first. 

The  circumstances  upon  which  the  condition  rests,  and  the  oc- 
currence of  which  gives  effect  and  operation  to  the  further  grant 
of  the  government,  are  by  no  means  uncommon,  or  difficult  to  be 
shown.  They  have  often  happened  to  inventers  in  the  course  of 
their  dealings  with  this  species  of  property.  The  act  of  Congress 
contemplates  their  occurrence  again,  and  has  therefore  provided 
further  security  and  protection,  by  enlarging  the  interest  and  right 
of  property  in  the  subject  of  their  invention. 

The  provision  is  founded  upon  the  policy  of  the  government  to 
encourage  genius,  and  promote  the  progress  of  the  useful  arts,  by 
holding  out  an  additional  mducement  to  the  enjoyment  of  the  right 
secured  under  the  first  term  ;  and  as  an  act  of  justice  to  the  m- 
venters  for  the  time,  ingenuity,  and  expense  bestowed  in  bringing 
out  the  discovery,  frequently  of  incalculable  value  to  the  business 
interests  of  the  country.  And  it  is  apparent,  therefore,  unless  the 
executor  or  administrator  is  permitted  to  take  the  place  of  the 
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patentee  in  case  of  bis  death,  and  make  applicatjon  for  the  grant 
of  the  second  term,  which  contmues  the  exclusive  wjoyment  of 
the  right  of  property  in  the  invention,  the  object  of  the  statute  will 
be  defeated,  and  a  valuabte  right  of  prc^rty,  intended  to  be  se- 
cured, lost  to  his  estate. 

The  statute  is  not  founded  upon  the  idea  of  conferring  a  mere 
personal  reward  and  gratuity  upon  the  individual,  as  a  mark  of  dis- 
tinction for  a  great  public  service,  which  would  terminate  with  his 
death ;  but  of  awarding  to  him  an  enlarged  interest  and  right  of 
property  in  the  invention  itself,  with  a  view  to  secure  Ho  him,  with 
greater  certabt^,  a  fair  and  reasonable  remuneration.  And  to  the 
extent  of  this  further  right  of  property,  thus  secured,  whatever  that 
may  be,  it  b  of  the  same  description  and  character  as  that  held 
and  enjoyed  under  the  patent  for  the  first  term.  In  its  nature, 
therefore,  it  continues,  and  is  to  be  dealt  with,  after  the  decease  of 
the  patentee,  the  same  as  an  interest  under  the  first,  and  passes,  with 
other  rights  of  property  belonging  to  him,  to  the  personal  repre- 
sentatives,  as  part  of  the  efiects  of  the  estate. 

It  would  seem,  therefore,  from  the  nature  of  this  interest  in 
an  extended  term  itself,  as  well  as  from  a  consideration  of  the  ob- 
ject and  purpose  of  the  statute,  plainly  expressed  upon  its  face, 
m  providing  for  the  prolonged  enjoyment  and  protection  of  this 
species  of  property,  that  the  Board  of  Commissioners  were  well 
warranted  in  making  the  renewed  grant  to  the  administrator,  upon 
his  comptying  with  the  conditions. 

An  argument  has  been  urged  against  this  conclusion,  grounded 
upon  the  tenth  and  thirteenth  sections  of  the  patent  law.  The 
former  provides  in  express  terms  for  the  issuing  of  a  patent  to  the 
executor  or  administrator,  in  case  of  the  death  of  the  inventer  be- 
fore it  is  taken  out ;  and  the  latter,  for  a  surrender  of  a  patent 
defective  by  reason  of  an  insufficient  description,  and  the  reissuing 
of  a  new  one.  These  are  supposed  to  be  analogous  cases,  and 
manifest  the  sense  of  Congress,  that,  without  the  express  provisions 
of  law,  the  patent  in  the  one  case,  and  the  surrender  in  the  other, 
could  not  be  issued  to,  or  be  made  by,  theP  le^gal  representative. 
The  argument  is  no  doubt  a  proper  one,  and  entitled  to  considera- 
tion ;  but  is  not  necessarily  conclusive. 

As  it  respects  the  provision  for  a  surrender  by  the  executor  or 
administrator,  which  is  most  analogous  to  the  question  in  hand,  we 
think  there  could  be  no  great  doubt  that  the  right  would  exist  in 
the  absence  of  any  such  express  authority,  regard  being  had  to  the 
nature  of  the  property,  and  the  rights  and  duties  of  the  legal  rep- 
resentative, within  the  spirit  and  object  of  the  patent  law.  It 
would  be  the  surrender  ot  a  patent,  tlvB  legal  interest  and  property 
in  which  had  become  vested  in  him  as  part  of  the  assets,  which  be 
was  bound  to  take  care  of,  and  protect  agunst  waste  ;  a  step 
socessary  to  perfect  the  title  and    give   value  to  the  proper^ 
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would  seem  to  be  not  only  directly  withm  the  Ime  of  his  duty,  but 
in  furtherance  of  the  chief  object  of  the  law,  namely,  to  secure 
remuneration  to  the  meritorious  inventer. 

It  has  also  been  argued,  that  the  executor  or  administrator  could 
not  comply  with  the  terms  and  conditions  of  the  eighteenth  section, 
upon  which  the  right  of  property  in  the  extended  term  b  made  to 
depend.  In  other  words,  that  he  would  be  unable  to  furnish  to  the 
Board  of  Commissioners  a  statement  under  oath  of  the  usefulness 
of  the  invention,  and  of  the  receipts  and  expenditures  of  the 
patentee,  exhibiting  a  true  and  faithful  account  of  the  loss  and 
profit  in  any  manner  accruing  from,  and  by  reason  of,  the  inventicm. 
This  argument  assumes  as  a  matter  of  fact  that  which  may  well  be 
denied.  Suppose  the  dealings  of  the  patentee  in  the  subject  of 
Us  discovery  have  been  carried  on  through  the  instrumentalinr  of 
agents  or  clerks,  or,  if  not,  that  the  patentee  himself,  as  busmess 
men  usually  do,  has  kept  an  accurate  account  of  his  receipts  and 
expenditures,  all  difficulty  at  once  disappears.  The  account- 
books  of  a  deceased  party,  in  many  of  the  States  of  the  Union, 
identified  and  the  handwriting  proved,  are  received  as  legal  evi- 
dence of  the  demand  in  the  courts  of  justice,  and  afford  full  au- 
diority,  upon  legal  principles,  for  the  admission  of  the  books  before 
the  board,  in  support  of  the  application.  We  perceive  no  great 
difficulty  in  a  substantial  compliance  with  the  terms  of  the  section, 
on  the  part  of  the  executor  or  administrator. 

The  second  question  is.  Whether,  by  force  and  operation  of  the 
eighteenth  section  already  referred  to,  the  extension  granted  to 
W.  W.  Woodworth,  as  administrator,  on  the  1 6th  day  of  Novena- 
ber,  1842,  inured  to  the  benefit  of  assignees  under  the  original  pa- 
tent granted  to  William  Woodworth,  on  the  27th  day  of  Decem- 
ber, 1828,  or  whether  said  extension  inured  to  the  benefit  of  the 
administrator  only,  in  his  said  capacity. 

The  most  of  diis  section  has  alreadv  been  recited  in  the  consid- 
eration  of  the  first  question,  and  it  will  be  unnecessary  to  repeat  it. 
It  provides  for  the  application  of  the  patentee  to  the  commission  for 
an  extension  of  the  patent  for  seven  years  ;  constitutes  a  board  to 
hear  and  decide  upon  the  application  ;  and  if  his  receipts  and  ex- 
penditures, showing  the  loss  and  profits  accruing  to  him  from  and 
on  account  of  his  invention,  shall  establish,  to  the  satisfaction  of  the 
board,  that  the  patent  should  be  extended  by  reason  of  the  pa- 
tentee, without  any  fault  on  his  part,  having  failed  to  obtain  from 
the  use  and  sale  of  his  invention  a  reasonable  remuneration  for  his 
time,  ingenuity,  and  expense  bestowed  upon  the  same,  and  the  in- 
troduction of  it  into  use,  it  shall  be  the  duty  of  the  commissioners 
to  extend  the  same  by  making  a  certificate  thereon  of  such  exten- 
sion for  the  term  of  seven  years  from  and  after  the  first  term  ; 
**  and  thereupon  the  said  patent  shall  have  the  same  efi^ect  in  law 
as  though  it  had  been  originally  granted  for  the  term  of  twenty-one 
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years."  And  tben  oomes  the  ckuse  in  question  :  —  ^^  AmI  the 
benefit  of  such  renewal  shall  extend  to  assignees  and  grantees  of  the 
right  to  use  the  thing  patented,  to  the  extent  of  their  respective  in- 
terests  therein,^^ 

The  answer  to  the  second  question  certified  depends  upon  the 
true  construction  of  the  above  clause  respecting  the  rigt^  of  as** 
signees  and  grantees. 

Various  and  conflictmg  interpretations  have  been  given  to  it  hj 
the  learned  counsel,  on  the  argument,  leading  to  different  and  op* 
posite  results,  which  it  will  be  necessary  to  examine. 

On  one  side,  it  has  been  strongly  argued,  that  the  legal  operation 
and  effect  of  the  clause  save  and  protect  all  the  rights  and  interests 
of  assignees  and  grantees  in  the  patent  existing  at  the  time  of  the 
extension  ;  and  thus  secure  and  continue  the  exclusive  use  and  en« 
Joyment  of  these  rights  and  interests  for  the  seven  years,  to  the 
same  extent,  and  in  as  ample  a  manner,  as  held  and  enjoyed  under 
the  first  term.  That  if  A.  holds  an  assignment  of  a  moiety  of  the 
patent,  he  will  hold  the  same  for  the  new  term  of  seven  years  ;  if 
of  the  whole  patent,  then  the  whole  interest  for  that  period.  And 
that  as  soon  as  the  new  grant  is  made  to  the  patentee,  the  interest 
therein  passes,  by  operation  of  this  clause,  to  the  assignees  of  the 
old  term,  in  proportion  to  their  respective  shares. 

On  the  other  side,  it  has  been  argued,  with  equal  earnestness^ 
that,  according  to  the  true  construction  and  legal  effect  of  the  clause, 
protection  is  given,  and  intended  to  be  given,  only  to  the  rights  and 
mterests  of  assignees  and  grantees  acquired  and  held  by  assignments 
and  grants  from  the  patentee  in  and  imder  the  second  or  new  term  ; 
and  that  it  does  not  refer  to,  or  embrace,  or  in  any  way  affect  the 
rights  and  interests  of  assignees  or  grantees  holding  under  the  old. 

In  connection  with  this  view,  it  is  said  that  the  rights  thus  pro- 
tected in  the  new  term  may  be  acquired  by  means  of  the  legal 
operation  of  the  clause,  either  from  a  direct  assignment  or  grant 
alter  the  extension  of  jthe  patent,  or  by  an  appropriate  provision  for 
that  purpose,  lookbg  to  an  extension,  contained  in  the  assignment 
or  grant  under  the  old. 

It  is  not  to  be  denied,  but  that,  upon  any  view  that  has  been 
taken  or  that  may  be  taken  of  the  clause,  its  true  meaning  and  legal 
effect  cannot  be  asserted  with  entire  confidence  ;  and,  after  all, 
must  depend  upon  such  construction  as  the  court  can  best  give  to 
doubtful  phraseology  and  obscure  legislation,  having  a  due  regard 
to  the  great  object  and  intent  of  Congress,  as  collected  from  the 
context  and  general  provisions  and  policy  of  the  patent  law. 

The  rule  is  familiar  and  well  settled,  that,  in  case  of  obscure  and 
doubtful  words  or  phraseology,  the  intention  of  the  law-makers  is 
to  be  resorted  to,  if  discoverable  from  the  context,  in  order  to  fix 
and  control  their  meaning  so  as  to  reconcile  it,  if  possible,  with 
the  general  policy  of  the  law. 

e3» 
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y^-yr^r.t  thrift  of  tbe  most  foed  acd  puaiiife  tens  of  a 
e/^'ri'i  y,v\ij  an  interpreti^on  so  rcyusiut  to  the  vUe  seope 
p^/IVr  of  rt.  and  to  wise  and  judkrkxB  k|.ijlMkM. 

1^  fr  f hrnk  this  cofntniction  mf  pcccmjiDt  ic^uiieJ  hf  ike 
gn9?^  of  the  rbijse,  and  is  altogether  iDadnissible. 

Then  af  to  the  second  kterpretatioii,  mmeiy,  dot  tlie  ckose 
retem  to,  and  rn^hdes,  ass%nees  and  grantees  of  iutgcsto  acquiied 
In  the  new  iemij  either  by  an  asstgnoient  or  grant  frtxn  the  patcnioe 
after  the  extension,  orbyvirtoe  of  a  proper  chose  fer  tktt  purpose, 
in  the  a^^ti^nment  tmder  the  old  term. 

The  diffictjhy  attetidinc  this  construction  fies  in  the  oselessoess 
of  the  chme  upon  the  hypothesis,  —  the  faibre  to  liiscorer  any 
•ijMecV'matter  upon  which  to  give  reasonable  operation  and  effect 
to  ft,  — *  and  hence,  to  adopt  the  construction  is  to  make  the  cknse 
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▼irtually  a  dead  letter,  the  grounds  for  which  Goooluftioa  we  will 
proceed  to  state. 

The  eleventh  section  of  the  patent  act  provides,  that  every  pa- 
lent  shall  be  assignable,  m  law,  either  as  to  the  whole  interest,  or 
any  undivided  part  thereof,  by  an  instrument  in  writing  ;  which  as- 
signmait,  and  also  every  grant  and  conveyance  of  die  exclusive 
right  under  any  patent,  Jic,  shall  be  recorded  in  the  patent-office. 
And  the  fiDurteentb  section  authorizes  suits  to  be  brought  in  the 
name  of  the  assignee  or  grantee,  for  an  infringement  of  his  rights,  in 
a  court  of  law. 

Que  object  of  these  provisions  found  in  the  general  patent  system 
is  to  separate  the  interest  of  the  assignee  and  grantee  from  that 
which  may  be  held  by  the  patentee,  and  to  make  each  fractional 
interest  held  under  the  patent  distmct  and  separate ;  in  other 
words,  to  change  a  m^re  equitable  into  a  legal  tide  and  interest,  so 
that  it  may  be  dealt  with  in  a  court  of  law. 

Now,  in  view  of  these  provbions,  it  is  difficult  to  perceive  the 
materklity  of  the  clause  m  question,  as  it  respects  the  rights  of  as- 
signees and  grantees  held  by  an  assignment  or  grant  in  and  under 
the  new  term,  any  more  than  in  respect  to  like  r^hts  and  interests 
in  and  under  the  old. 

The  eleventh  and  fourteenth  secdons  embrace  every  assignment 
or  grant  of  a  part  or  the  whole  of  the  interest  in  the  invendon,  and 
enable  these  iNurties  to  deal  with  it,  in  all  respects,  the  same  as  the 
patentee.  Thev  stand  upon  the  same  footing,  under  the  new  term, 
as  in  the  case  oi  former  assignments  under  the  old.  Nothing  can 
be  clearer.  It  is  impossible  to  satisfy  the  clause  by  referring 
it  to  these  assignments  and  grants  ;  or  to  see  how  Congress  could, 
for  a  moment,  have  imagined  that  there  would  be  any  necessity  for 
the  clause,  in  this  aspect  of  it.  It  would  have  been  as  clear  a 
work  of  supererogation  as  can  be  stated. 

The  only  color  for  die  argument  in  favor  of  the  necessity  of  this 
clause,  in  the  aspect  in  which  we  are  viewing  it,  is  as  respects  the 
contingent  interest  in  the  new  term,  derived  from  a  provision  in  an 
assignment  under  the  old  one,  looking  to  the  extension.  As  the 
right  necessarily  rested  on  contract,  at  least  till  the  contingency  oc- 
curred, there  may  be  some  doubt  whether,  even  after  its  occur- 
rence, the  eleventh  and  fourteenth  sections  had  the  effect  to  change 
it  into  a  vested  legal  interest,  so  that  it  could  be  dealt  with  at  law  ; 
and  that  a  new  assignment  or  grant  firom  the  patentee  would  be  re- 
quired, which  could  be  enforced  only  in  a  court  of  equity.  To 
this  extent  there  may  be  some  color  for  the  argument,  — some  sup- 
posed matter  to  give  operauon  and  effect  to  the  clause. 

But  what  is  the  amount  of  it  ?  Not  that  the  clause  creates  or 
secures  this  contingent  interest  in  the  new  term,  for  that  depends 
upon  the  contract  between  the  parties,  and  the  contract  alone, 
and  which,  even  if  the  general  provisions  of  the  law  respecting 
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ihe  rights  of  assignees  and  grantees  Gonkl  not  have  the  effect  to 
change  into  a  le^  right,  mi^t  be  enforced  in  a  court  of  equity. 

The  only  effect,  therefore,  of  the  provisioo  in  respect  to  assign- 
ees and  grantees  of  this  description  would  be,  to  change  the  natinre 
of  the  contingent  interest  after  the  event  Imppened,  from  a  ri^ 
resting  in  contract  to  a  rested  legal  interest ;  or,  to  speak  mtfa 
more  precision,  to  remove  a  doubt  sboat  the  nature  of  the  interest 
in  the  new  terra,  after  the  happening  of  a  certain  contingency, 
which  event  in  itself  was  quite  remote.  This  seems  to  be  the 
whole  amount  of  the  effect  that  even  ingenious  and  able  counsel 
have  succeeded  in  finding,  to  satisfy  the  clause.  It  presupposes 
that  Congress  looked  to  this  scintiUa  of  interest  m  the  new  term, 
which  might  or  might  not  occur,  and  cast  about  to  provide  for  it, 
for  fear  of  doubts  as  to  its  true  nature  and  legal  character,  and 
the  effect  of  the  general  system  upon  it. 

We  cannot  but  think  a  court  should  hesitate  befiMre  giving  a  con- 
struction to  the  olause  so  deeply  harsh  and  unjust  in  its  conse- 
quences, both  as  it  respects  the  public  and  individual  rights  and 
interests,  upon  so  narrow  a  foundation. 

But  there  are  other  difficulties  in  the  way  of  this  construction. 

The  eleventh  section,  regulating  the  rights  of  assignees  and  grant* 
ees,  provides,  ^^  that  every  patent  shall  be  assignable  at  law,"  &c., 
'^  which  assignment,  and  also  every  grant  and  conv^ance  of  the 
exclusive  right  imder  any  patent  to  make  and  use,  and  to  grant  to 
others  to  make  and  use,  the  thing  patented  within  and  tlvoughouC 
any  specified  part  or  portion  of  the  United  States,"  &c.,  ^^  shall  be 
recorded." 

Now  it  will  be  apparent,  we  think,  from  a  very  slight  examination 
of  the  clause  in  question,  that  it  does  not  embrace  assignees  or 
grantees,  in  the  sense  of  the  eleventh  section,  at  all ;  nor  in  the 
sense  in  which  they  are  referred  to  when  spealdng  of  these  inter- 
ests generally  under  the  patent  law,  without  interpolating  words 
or  giving  a  ver^  forced  construction  to  those  composing  it. 

The  clause  is  as  follows :  —  ^^  And  the  benefit  of  such  renewal 
shall  extend  to  assignees  and  grantees  of  the  right  to  use  the  thing 
patented,  to  the  extent  of  their  respective  interests  therein." 

It  will  be  seen  that  the  word  ^^  exclusive,"  used  to  qualify  the 
right  of  a  grantee  in  the  eleventh  section,  and,  indeed,  always  when 
referred  to  in  the  patent  law  (§  14),  and  ako  the  words  ^^  to  make," 
^^  and  to  grant  to  others  to  make  and  use,"  are  dropped,  so  that  there 
is  not  only  no  exclusive  right  in  the  grantee,  b  terms,  granted  or 
secured  by  the  clause,  but  no  "right  at  all,  —  no  right  whatever,  —  to 
make  or  to  grant  to  others  to  make  and  use  the  thing  patented  ;  in 
other  words,  no  exclusive  right  to  make  or  vend.  And  it  is,  we 
think,  quite  obvious,  from  the  connection  and  phraseology,  that 
assignees  and  grantees  are  placed,  and  were  intended  to  be  placed, 
in  this  respect,  upon  the  same  footing.     We  should  scarcely  be 
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justified  in  giving  to  this  term  a  more  enlarged  meaning  as  to  the 
right  to  make  and  sell,  as  it  respects  the  one  class,  than  is  given  to 
the  others,  as  they  are  always  used  as  correlative  in  the  patent 
hws,  to  the  extent  of  the  interests  held  by  them.  I'he  clause, 
therefore,  in  terms,  seems  to  limit  studiously  the  benefit,  or  reser- 
vation, or  whatever  it  may  be  called,  tmder  or  from  the  new  grant 
to  the  naked  right  to  use  the  thing  patented  ;  not  an  exclusive  right 
even  for  that,  which  might  denote  monopoly,  nor  any  right  at  all, 
much  less  exclusive,  to  make  and  vend.  That  seems  to  have 
been  guardedly  omitted.  We  do  not  forget  the  remaining  part  of 
the  sentence,  **  to  the  extent  of  their  respective  mterests  therein," 
which  is  relied  on  to  help  out  the  difficulty.  But  we  see  notMng 
in  the  phrase,  giving  full  effect  to  it,  necessarily  inconsistent  with 
the  plain  meaning  of  the  previous  Wbrds.  The  exact  idea  intend- 
ed to  be  expressed  may  be  open  to  observation ;  but  we  think  it 
far  from  justUying  the  court  in  holding,  that  the  grant  or  reservation 
of  a  right  to  use  a  thing  patented,  well  known  and  in  general  use  at 
tlie  time,  means  an  exclusive  right  to  make  and  use  it ;  and  not 
only  this,  but  an  exclusive  right  to  grant  to  others  the  right  to 
make  and  use  it,  meaning  an  exclusive  right  to  vend  it. 

The  court  is  asked  to  build  up  a  complete  monopoly  in  the  hands 
of  assignees  and  grantees  in  the  thing  patented,  by  judicial  con- 
struction, founded  upon  the  grant  of  a  simple  right  to  use  it  to  the 
extent  of  the  interest  possessed  ;  for  the  argument  comes  to  this 
complexion.  A  simple  right  to  use  is  given,  and  we  are  asked  to 
read  it  an  exclusive  right,  and  not  only  to  read  it  an  exclusive  right 
to  use,  but  an  exclusive  right  to  make  and  vend,  the  patented 
article. 

Recurring  to  the  patent  law,  it  will  be  seen  that  Congress,  in  grant- 
ing monopolies  of  this  description,  have  deemed  it  necessary  to 
use  very  different  language.  The  grant  in  the  patent  must  be  in 
express  terms,  for  "  the  full  and  exclusive  right  and  liberty  of 
making,  using,  and  vending,"  in  order  to  confer  exclusive  privi- 
leges. The  same  language  is  ako  used  in  the  act  when  speaking 
of  portions  of  the  monopoly  in  the  hands  of  assignees  and  grantees. 
11,14). 

^e  cannot  but  think,  therefore,  if  Congress  had  intended  to 
confer  a  monopoly  in  the  patented  article  upon  the  assignees  and 
grantees  by  the  clause  in  question,  the  usual  formula  in  all  such 
grants  would  have  beeir  observed,  and  that  we  should  be  defeating 
their  understanding  and  intent,  as  well  as  doing  violence  to  the  lan- 
guage, to  sanction  or  iipliold  rights  and  privileges  of  such  magni- 
tude by  the  mere  force  of  judicial  construction. 

We  conclude,  therefore,  that  the  clause  has  no  reference  to  the 
rights  or  interest  of  assignees  and  grantees  under  the  new  and  ex- 
tended term,  upon  the  ground,  — 

1 .  Because,  in  that  view,  giving  to  the  words  the  widest  con- 
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struction,  there  b  nothing  to  si^fjr  the  clause,  or  ij^pon  which  ai^ 
substantial  effect  and  operation  can  be  given  to  it ;  it  becomes  vir* 
tually  a  dead  letter,  and  work  of  l^islative  superfluity ;  and 

2.  Because  the  clause  in  question,  upon  a  true  and  reasonable 
interpretation,  does  not  operate  to  vest  we  assisnees  and  grantees 
named  therein  with  any  exclusive  privileges  whatever,  in  the  ex- 
tended term,  and  therefore  cannot  be  construed  as  relating  to  or 
embracing  such  interests  in  the  sense  of  the  law. 

The  extmision  c^  the  patent  under  the  eighte^ith  section  is  a  new 
grant  of  the  exclusive  r^ht  or  monopoly  m  the  subject  of  the  in* 
vention  for  the  seven  years.  All  the  rights  of  assignees  or  grant- 
ees, whether  in  a  share  of  the  patent,  or  to  a  specified  portion  of 
the  tenritory  held  under  it,  terminate  at  the  end  of  the  fourteen 
years,  and  become  reinvested  m  the  patentee  by  the  new  grant. 

From  that  date  he  is  again  possessed  of  ^^  the  full  and  exclusive 
right  and  liberty  of  making,  using,  and  vending  to  others  the  inveo* 
tion,"  whatever  it  ooiay  be.  Not  only  portions  of  the  monopoly 
held  by  assignees  and  grantees  as  subjects  of  trade  and  commerce^ 
but  the  patented  articles  or  machines  throughout  the  country,  pur- 
chased  tor  practical  use  in  the  business  afiiurs  of  life,  are  embrac- 
ed within  the  operation  of  the  extension.  This  latter  class  of 
assignees  and  grantees  are  reached  by  the  new  grant  of  the  exclu- 
sive right  to  use  the  thing  patented.  Purchasers  of  the  machines, 
and  who  were  in  the  use  of  them  at  the  time,  are  disabled  from 
further  use  immediately,  as  that  right  became  vested  exclusively  in 
the  patentee.  Making  and  vending  the  invention  are  prohibited  by 
the  corresponding  terms  of  hts  grant. 

Now,  if  we  read  the  clause  in  question  with  reference  to  this 
state  of  things,  we  think  that  much  of  the  difficulty  attending  it  will 
disappear.  By  the  previous  part  of  the  section,  the  patentee  would 
become  reinvested  with  the  exclusive  right  to  make,  use,  and  vend 
the  thing  patented  ;  and  the  clause  in  question  follows,  and  was  so 
intended  as  a  qualification.  To  what  extent,  is  the  question.  The 
language  is,  ^'  And  the  benefit  of  such  renewal  shall  extend  to  as- 
signees and  grantees  of  the  right  to  use  the  thing  patented,  to  the 
extent  of  their  respective  interests  therein  "  ;  naturally,  we  think, 
I>ointing  to  those  who  were  in  the  use  of  the  patented  article  at  the 
time  of  the  renewal,  and  intended  to  restore  or  save  to  them  that 
right  which,  without  the  clause,  would  have  been  vested  again  ex- 
clusively in  the  patentee.  The  previous  part  of  t^e  section  operat- 
bg  in  terms  to  vest  him  with  the  exclusive  right  to  use,  as  well  as  to 
make  and  vend,  there  is  nothing  very  remarkaUe  in  the  words,  the 
legislature  mtending  thereby  to  quality  the  right  in  respect  to  a  cer- 
tain class  onlv,  leaving  the  right  as  to  all  others  m  the  patentee, 
in  speakbg  oi  the  benefit  of  the  renewal  extending  to  this  class. 
The  renewal  vested  him  with  the  whole  right  to  use,  and  there- 
fore there  is  no  great  impropriety  of  language,  if  intended  to  pro- 
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t0ct  thb  elassi  by  giving  tbem  in  terms  the  benefit  of  the  renewaL 
Against  this  view  it  maj  be  said  that  ^^  the  thing  patented  "  means 
the  invention  or  discovery,  as  held  in  McChii^  v.  Kingslaad,  1 
How.  202,  and  that  the  right  to  use  the  ^^  thing  patented  "  is  what, 
in  terms,  is  provided  for  in  the  chuise.  That  is  admitted,  but  the 
words,  as  used  in  the  connection  here  found,  with  the  right  simpty 
to  use  the  thing  patented,  not  the  exclusive  right,  which  would  be 
a  monopoly,  necessarily  refer  to  the  patented  machine  and  not  to 
the  invention ;  and,  indeed,  it  is  m  ttuit  sense  that  the  expression 
is  to  be  understood  generally  throu^iout  the  patent  law,  when  tak* 
en  in  connecdon  with  the  right  to  use,  in  contradistinction  to  the 
tight  to  make  and  sell. 

The  '^  thing  patented  "  is  the  invention ;  so  the  machine  is  the 
thing  patented,  and  to  use  the  machine  is  to  use  the  invention,  be- 
cause it  is  the  thing  invented  and  in  respect  to  which  the  exclusive 
right  is  secured,  as  is  also  held  in  McClur^  v.  Kii^land.  The 
patented  machine  is  frequently  used  as  equivalent  for  the  ^'  thing 
patented,"  as  well  as  for  the  mvendon  or  discovery,  and  no  doubt, 
when  found  in  connection  with  the  exclusive  right  to  make  and 
vend,  always  means  the  right  of  property  in  the  invenuon,  the 
monopoly.  But  when  in  connection  with  the  simple  right  to  use$ 
the  exclusive  right  to  make  and  vend  being  in  another,  the  right  to  use 
the  thing  patented  necessarily  results  in  a  right  to  use  the  machine, 
and  nbtUng  more.  Then,  as  to  the  phrase  ^'  to  the  extent  of  their 
respective  interests  therein,"  that  obviously  enough  refers  to  their 
interests  in  the  thing  patented,  and  m  connection  with  the  right 
simply  to  use,  means  their  interests  in  the  patented  machines,  be 
that  interest  in  one  or  more  at  the  time  of  the  extension. 

This  view  of  the  clause,  which  brings  it  down  in  practical  efiect 
and  operation  to  the  persons  in  the  use  of  the  patented  machine  or 
machines  at  the  time  of  the  new  grant,  is  strengthened  hj  the  clause 
immediately  following,  which  is,  ^^that  no  extension  oi  the  patent 
shall  be  granted  after  the  expiration  of  the  term  for  which  it  was 
originally  issued."  What  is  the  object  of  this  provision  ?  Obvi-* 
ously,  to  guard  against  the  injustice  which  might  otherwise  occur  to 
a  person  who  had  gone  to  the  expense  of  procuring  the  patented 
article,  or  changed  his  business  upon  the  faith  of  using  or  dealing 
widi  it,  after  the  monopoly  had  expired,  which  would  be  arrested 
by  the  operation  of  the  new  grant.  To  avoid  this  consequence,  it 
is  provided  that  the  extension  must  take  place  before  the  expiration 
of  the  patent,  if  at  all.  Now,  it  would  be  somewhat  remarkable  if 
Congress  should  have  been  thus  careful  of  a  class  of  persons  who 
had  merely  gone  to  the  expense  of  providing  themselves  with 
the  patented  article  for  use  or  as  a  matter  of  trade,  after  the 
monopoly  had  ceased,  and  would  be  disappointed  and  exposed  to 
loss  ii  it  was  again  renewed,  and  at  the  same  time  had  overlooked 
the  class  who  in  addidon  to  this  expense  and  change  of  business 
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had  bought  the  right  from  the  patentee,  and  were  in  the  use  and 
enjoyment  of  the  machine,  or  whatever  it  might  be,  at  the  time  of 
the  renewal.  These  provisions  are  in  juxtaposition,  and  we  think 
are  but  parts  of  the  same  policy,  looking  to  the  protection  of  indi- 
vidual citizens  from  any  special  wroi^  and  injustice  on  account  of 
the  openuion  of  the  new  grant. 

The  consequences  of  any  difierent  construction  than  the  one 
proposed  to  be  given  are  always  to  be  regarded  by  courts,  when 
dealing  with  a  statute  of  doubtful  meaning.  For  between  two  dif- 
ferent interpretations,  resting  upon  judicial  expositions  of  ambiguous 
and  involved  phraseology,  that  which  will  result  in  what  may  be  re- 
garded as  coming  nearest  to  the  intendon  of  the  legislature  should  be 
preferred. 

We  must  remember,  too,  that  we  are  not  dealing  with  the  decis- 
ion of  the  particular  case  before  us,  though  that  is  mvolved  in  the 
mquiry  ;  but  with  a  general  system  of  great  practical  interest  to  the 
country  ;  and  it  is  the  effect  of  our  decision  upon  the  operation  of 
the  system  that  gives  to  it  its  chief  importance. 

The  eighteenth  section  authorizes  the  renewal  of  patents  in  all 
cases  where  the  Board  of  Commissioners  is  satisfied  of  the  useful- 
ness of  the  invention,  and  of  the  inadequacy  of  remuneration  to  the 
patentee.     Inventions  of  merit  only  are  the  subject  of  the  new 

rot ;  such  as  have  had  the  pubiic  confidence,  and  which  it  may 
presumed  have  entered  largely,  in  one  way  and  another,  into  the 
busmess  affairs  of  life. 

Bv  the  report  of  the  Commissioner  of  Patents  it  appears,  that  five 
huncked  and  two  patents  were  bsued  in  the  year  1844,  —  for  the  last 
fourteen  years,  the  average  issue  yearly  exceeded  this  number, — and 
embrace  articles  to  be  found  in  common  use  in  every  department 
of  labor  or  art,  on  the  farm,  m  the  workshop,  and  factory.  These 
articles  have  been  purchased  from  the  patentee,  and  have  gone  inU> 
common  use.  But,  if  the  construction  against  which  we  have 
been  contending  should  prevail,  the  moment  the  patent  of  either 
article  is  renewed,  the  common  use  is  arrested,  by  the  exclusive 
grant  to  the  patentee.  It  is  true  the  owner  may  repurchase  the 
right  to  use,  and  doubdess  would  be  compelled  from  necessity  ;  but 
he  is  left  to  the  discretion  or  caprice  of  the  patentee.  A  construction 
leading  to  such  consequences,  and  fraught  with  such  unmixed  evil, 
we  must  be  satisfied,  was  never  contemplated  by  Congress,  and 
should  not  be  adopted  unless  compelled  by  the  most  express  and 
positive  language  of  the  statute. 

The  third  question  certified  is,  whether  the  extension  of  the 
patent  granted  to  W.  W.  Wood  worth,  as  administrator,  on  the  16th 
of  November,  1842,  inured  to  the  benefit  of  the  administrator  ex- 
clusively, or  whether,  as  to  certain  territory  specified  in  the  contract 
of  assignment  made  by  W.  Woodworth  and  James  Strong  to  Too- 
good,  Halstead,  and  Tyack,  on  the  28th  of  November,  1829,  and 
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by^  legal  operation  of  the  covenants  contained  in  said  contract,  the 
said  extension  inared  to  the  benefit  of  said  Toogood,  Halstead,  and 
Tjack,  or  their  assigns  ? 

William  Woodworth  was  the  original  patentee,  and  took  out 
letters  patent  on  the  37  th  of  December,  1838  ;  and  soon  after  con- 
Yeyed  a  moiety  of  the  same  to  James  Strong.  One  Uri  Emmons 
also  obtained  a  patent  for  a  similar  machine  on  the  35th  of  April, 
1839,  and  soon  after  conveyed  all  bis  interest  in  the  same  to  Too- 
good,  Halstead,  and  Tyack.  With  a  view  to  avoid  litigation,  both 
parties  mutuaUy  assigned  to  each  other  their  interests  in  the  respect- 
ive patents  to  difierent  and  separate  portions  of  the  United  States  ; 
and  in  the  assiniment  fit>m  Woodworth  and  Strong  to  Toogood, 
Halstead,  and  Tyack,  the  following  covenant  was  entered  into  by 
the  parties.  "  And  the  two  parties  further  agree,  that  any  im- 
provement in  the  machinery,  or  alteration,  or  renewal  of  eitheif 
patent,  such  improvement,  alteration,  or  renewal  shall  inure  to  the 
benefit  of  the  respective  parties  interested,  and  may  be  appKed 
and  used  within  their  respective  districts,  as  herein  before  desiig- 
nated." 

At  the  time  diis  covenant  was  entered  into,  there  was  no  proviih- 
ion  in  the  patent  laws  authorizing  an  extension  or  renewal  of  the 
same  beyond  the  original  term  of  fourteen  years.  The  first  aet 
providing  for  it  was  passed  in  July,  1833.  Before  this  time,  the 
only  mode  of  prolonging  the  term  beyond  the  original  grant  was  by 
means  of  private  acts  of  Congress  upon  individual  apphcations. 

A  construction  had  been  given  by  the  Circuit  Court  of  the 
United  States,  in  New  York,  as  early  as  1834,  by  which  the 
patentee,  on  surrendering  his  patent  on  account  of  a  defective  speci- 
Dcation,  would  be  entitled  to  take  out  a  new  patent  correcting  the 
defect,  which  construction  was  afterwards  upheld  by  this  court  in 
Grant  v,  Raymond,  6  Peters,  318,  and  the  principle  since  ingraft* 
ed  into  the  patent  law  by  the  act  of  1833. 

The  court  is  of  the  opinion,  that  the  covenant  in  question  should 
be  construed  as  having  been  entered  into  by  the  parties,  with  a 
reference  to  the  known  and  existing  rights  and  privileges  secured  to 

Stentees  under  the  general  system  of  the  government  established 
r  that  purpose  ;  that  the  parties  would  naturally  look  to  the  es- 
tablished system  of  law  on  the  subject  in  arranging  their  several 
lights  and  obligations,  in  dealing  with  property  of  this  description, 
rather  than  to  any  possible  change  that  might  be  effected  by  private 
acts  of  Congress  upon  individual  application.  Contracts  are  usual- 
ly nade  with  reference  to  the  established  law  of  the  land,  and 
should  be  so  understood  and  construed,  unless  otherwise  clearly 
indicated  by  the  terms  of  the  agreement.  If  the  parties  in  diis  case 
contemplated  any  alteration  or  modification  of  their  rights,  more 
advantageous,  by  the  further  legislation  o^  Congress,  we  think  some 
more  specific  provision  having  reference  to  it  should  have  been 
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iDserted  in  their  covenant.  The  tenn  renewal  may  be  satisSed  bj 
a  reference  to  the  law  as  it  then  stood.  The  patentee  might  sur- 
render his  patent,  and  take  out  a  new  onci  within  the  fourteen  years ; 
and  the  term  was  used,  probably,  to  guard  against  an^  question  that 
might  be  raised  as  to  the  right  under  the  assignment  m  the  new  pa- 
tent, if  a  surrender  and  new  issue  should  become  necessary.  The 
specification  accompanying  the  patent  was  a  complicated  one,  and 
has  been  the  subject  of  much  controversy,  and  the  necessity  of  a 
surrender  for  correction  and  amendment  might  very  well  have  been 
anticipated. 

We  think  this  view  satisfies  the  use  of  the  term,  and  that  no  right 
is  acquired  in  the  new  grant  by  virtue  of  the  assignment  or  cove- 
nant. 

The  fourth  and  fifth  questions  certified  are  answered  by  tbe  opin- 
ion of  the  court  upon  the  first  and  second  questions. 

The  sixth  question  certified  is  as  follows :  —  Whether  the  plain- 
tifiT,  if  he  be  an  assignee  of  an  exclusive  right  to  use  two  of  the 
patented  machines  within  the  town  of  Watervliet,  has  such  an  ex- 
clusive right  as  will  enable  him  to  maintain  an  action  for  an  infringe- 
ment of  ^  patent  within  the  said  town  ;  or  whether,  to  maintain 
such  action,  the  plaintifi*  roust  be  possessed,  as  to  that  territory,  of 
all  the  rights  of  the  original  patentee. 

The  plaintiff  is  the  grantee  of  the  exclusive  right  to  construct 
and  use,  and  to  vend  to  others  to  be  used,  two  of  the  patented  mar 
chines  within  the  town  of  Watervliet,  in  the  county  oi  Albany. 

The  fourteenth  section  of  the  patent  law  authorizes  any  person, 
who  is  a  grantee  of  the  exclusive  right  in  a  patent  within  and 
throughout  a  specified  portion  of  tbe  United  States,  to  maintain  an 
action  in  his  own  name  for  an  infrmgement  of  the  ri^it. 

The  plaintifif  comes  within  the  vei^  terms  of  the  section.  Al- 
though limited  to  the  use  of  two  machines  within  the  town,  the  right 
to  use  them  is  exclusive.  No  other  party,  not  even  the  patentee, 
can  use  a  right  under  the  patent  within  the  territory  without  in- 
fringing the  grant. 

The  seventh  question  certified  is  as  follows  :  —  Whether  the 
lettars  patent  of  renewal  issued  to  W.  W.  Woodworth,  as  admin- 
istrator, on  the  8th  of  July,  1845,  upon  the  amended  specification 
and  explanatory  drawings  then  filed,  be  good  and  valid  in  law,  or 
whether  the  same  be  void  for  uncertain^,  ambiguity,  or  multiplicity 
of  claim,  or  any  other  cause. 

The  court  is  satisfied,  upon  an  examination  of  the  specification 
and  drawings  referred  to  m  the  question  certified,  that  it  is  suffi- 
ciently full  and  explicit,  and  is  not  subject  to  any  of  the  objections 
taken  to  it. 

The  remaining  questions  will  be  sufficiently  answered  by  the  cer- 
tificate sent  to  the  court  below. 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  North- 
era  District  of  New  York,  and  on  the  points  and  miestions  on 
which  the  judges  of  the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  were  ceitified  to  this  court  for  its  opmion,  agreeably  to 
the  act  of  Congress  in  such  case  made  and  provided,  and  was  ar- 
gued by  counsel.  On  consideration  whereof,  it  is  the  opinion  of 
this  court,  — 

1.  That  the  eighteenth  section  of  the  patent  act  of  1836  did  au- 
thorize the  extension  of  a  patent  on  the  application  of  the  executor 
or  administrator  of  a  deceased  patentee. 

2.  That,  by  force  and  operation  of  the  eighteenth  section  of  the 
act  of  July  4th,  1836,  entitled  "  An  act  to  promote  the  progress 
of  the  useful  arts,"  &c.,  the  extension  granted  to  William  W. 
Woodworth,  as  administrator,  on  the  16th  day  of  November,  1842, 
did  not  inure  to  the  benefit  of  assignees  under  the  original  patent 
granted  to  William  Woodworth  on  the  27th  day  of  December, 
1828,  but  that  die  said  extension  inured  to  the  benefit  of  the  ad- 
ministrator only,  in  his  said  capacity. 

3.  That  the  extension  specified  in  the  foregoing  second  point  did 
inure  to  the  benefit  of  the  administrator,  to  whom  the  same  was 
granted,  and  to  him  in  that  capacity  exclusively  ;  and  that,  as 
to  the  territory  specified  in  the  contract  of  assignment  made  by 
Wifliam  Woodworth  and  James  Strong  to  Toogood,  Halstead, 
and  Tyack,  on  the  28th  day  of  November,  1829  (and  set  forth  in 
the  second  plea  of  the  defendants  to  the  first  count  of  the  declara- 
tion), and  by  legal  operation  of  the  covenants  contained  in  said 
contract,  the  said  extension  did  not  inure  to  the  benefit  of  the  said 
Toogood,  Halstead,  and  Tyack,  or  their  assigns. 

4.  That  the  plaintifl^,  claiming  title  under  the  extension  from  the 
administrator,  can  maintain  an  action  for  an  infringement  of  the  pa- 
tent right  within  the  territory  specified  in  the  contract  of  assignment 
to  Toogood,  Halstead,  and  Tjrack,  against  any  person  not  claiming 
under  said  assignment.  And  that  the  said  assignment  is  not,  of  it- 
self, a  perfect  bar  to  the  plaintiff's  suit. 

5.  That  the  extension  specified  in  the  second  point  could  be  ap- 
plied for  and  obtained  by  William  W.  Woodworth,  as  administra- 
tor of  William  Woodworth,  deceased,  although  the  said  William 
Woodworth,  the  original  patentee,  had  in  his  lifetime  disposed  of 
all  his  interest  in  the  then  existing  patent,  having  at  the  time  of  his 
death  no  right  or  title  to  or  interest  in  the  said  original  patent  ;  and 
that  such  sale  did  not  carry  any  thing  beyond  the  term  of  said 
original  patent ;  and  that  no  contingent  ri^its  remained  b  the  pa- 
tentee or  his  representatives. 

6.  That  the  plaintiff,  if  he  be  an  assignee  of  an  exclusive  ri^t 
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to  use  two  of  the  patented  machines  within  the  town  of  WatervGef , 
has  such  an  exclusive  right  as  will  enable  him  to  maintain  an  aetioo 
for  an  mfiringement  of  the  patent  within  said  town* 

7.  That  the  letters  patoit  of  renewal  issued  to  William  W^ 
Woodworth,  as  administrator  as  aforesaid,  on  the  8th  day  of  July^ 
1845,  upon  the  amended  specification  and  explanatcnr  drawings 
then  filed,  are  good  and  valid  in  law  ;  and  are  not  void  for  uncer- 
tainty, ambiguity,  or  multiplicity  of  claim,  or  any  other  cause. 

8.  That  the  question  involved  in  the  eighth  point  propounded 
does  not  present  any  question  of  law  which  this  court  can  answer. 

9.  That  the  decision  of  the  Board  of  Commissioners,  who  are  to 
determine  upon  the  application  for  the  extension  of  a  patent  tmde* 
the  eighteenth  section  of  the  act  of  1836,  is  not  conchisive  upon 
the  question  of  their  jurisdicticHi  to  act  in  a  given  case. 

10.  That  the  Commissioner  of  Patents  can  lawfully  receive  a  sur- 
render of  letters  patent  for  a  defective  specification,  and  issue  new 
letters  patent  upon  an  amended  specification,  after  the  expiratioa 
of  the  term  for  which  the  original  patent  was  granted,  and  pend- 
ing the  existence  of  an  extended  term  of  seven  years ;  and  that 
such  surrender  and  renewal  may  be  made  at  any  time  during  such 
extended  term. 

It  is  thereupon  now  here  ordered  and  adjudged  by  this  court) 
that  it  be  so  certified  to  the  said  Circuit  Court. 

Mr.  Justice  McLEAN. 

As  I  dbsent  from  the  opinion  of  the  oourt,  in  dieir  answer  lo 
to  the  second  c|uestion  certified,  I  will  state,  in  few  words,  the 
reasons  of  nw  dissent. 

The  question  is,  whether  the  extension  of  die  patent,  under  the 
act  of  1836,  to  William  W.  Wood  worth,  the  administrator,  inured 
to  the  benefit  of  the  assignees  of  the  first  patent. 

I  had  occasion  to  consider  this  question  in  the  case  of  Brooks 
and  Morris  v.  Bicknell  and  Jenkms,  on  my  circuit,  and  on  a  delib- 
erate examination  of  the  eighteenth  section  of  the  above  act,  I 
came  to  the  conchisiotD,  that  unless  the  assignment  gave  to  the  as- 
signee the  right  in  the  extended  or  renewed  patent,  his  interest  eac- 
pired  with  the  limitation  of  the  original  patent. 

The  lamented  Justice  Story,  without  any  interchai^e  of  opinion 
between  us,  about  the  same  time,  gave  the  same  construction  to  th» 
section.  The  late  Mr.  Justice  Thompson,  and  several  of  the  di3- 
trict  judges  of  the  United  States,  have  construed  the  act  m  the 
same  way. 

The  eleventh  section  of  the  act  makes  the  patent  assignable  m 
law,  either  as  to  the  whole  interest  or  any  undivided  part  thereof, 
by  any  instrument  of  writing,  which  is  required  to  be  recorded  in 
the  patent-office  within  three  months  from  the  date. 

By  the  eighteenth  section,  the  patentee  may  make  appKci^tion 
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or  the  extension  of  his  patent  to  the  Commissioner,  who  is  required 
to  publish  a  notice  oi  such  application  ^^  in  one  or  more  of  the 
principal  newspapers  in  the  city  of  Washington,  and  in  such  other 
paper  or  papers  as  lie  may  deem  proper,  published  in  the  section 
of  country  most  interested  adversely  to  the  extension  of  the  pa- 
tent." "  And  the  Secretary  of  State,  the  Commissioner  of  the 
Patent-office,  and  the  Solicitor  of  the  Treasury  shall  constitute  a 
board  to  hear  and  decide  upon  the  evidence  produced  before  them 
both  for  and  against  the  extension,  and  shall  sit  for  that  purpose 
at  the  time  and  place  designated  in  the  published  notice  thereof. 
The  patentee  shall  furnish  to  said  board  a  statement  in  writing, 
under  oath,  of  the  ascertained  value  of  the  invention,  and  of  his 
receipts  and  expenditures,  sufficiently  in  detail  to  exhibit  a  true  and 
faithful  account  of  loss  and  profit  in  any  manner  accruing  to  him 
firom  and  by  reason  of  said  invention.  And  if,  upon  a  hearing 
of  the  matter,  it  shall  appear  to  the  full  and  entire  satisfaction  of 
the  said  board,  having  due  regard  to  the  public  interest  therein, 
^t  it  is  just  and  proper  that  die  term  of  the  patent  should  be  ex- 
tended by  reason  of  the  patentee,  without  neglect  or  fault  on  his 
part,  havmg  failed  to  obtam,  from  the  use  and  sale  of  his  invention, 
a  reasonable  remuneration  for  the  time,  ingenuity,  and  expense  be- 
stowed upon  the  same,  and  the  introduction  thereof  into  use,  it 
shall  be  the  duty  of  the  Commissioner  to  renew  and  extend  the  pa- 
tent," &c.  ;  "  and  thereupon  the  said  patent  shall  have  the  same 
effect  in  law  as  though  it  had  been  originally  granted  for  the  term 
of  twenty-one  years.  And  the  benefit  of  such  renewal  shall  extend 
to  assignees  and  grantees  of  the  right  to  use  the  thing  patented, 
to  the  extent  of  their  respective  interest  therein." 

This  section  embraces  patents  previously  issued,  and  the  con- 
struction now  to  be  given  to  it  operates  on  all  cases  of  extensions 
under  it,  whether  the  assignments  were  made  before  or  after  the 
passage  of  the  act. 

The  object  of  this  section  is  so  clearly  expressed  as  not  to  admit 
of  doubt.  It  was  for  the  exclusive  benefit  of  the  patentee  ;  for 
the  extension  can  only  be  granted  when  it  shall  be  made  to  appear 
that  the  patentee,  '^  without  neglect  or  fault  on  his  part,  having 
failed  to  obtain,  from  the  use  and  sale  of  his  invention,  a  reasona- 
ble remuneration  for  his  time,  ingenuity,  and  expense,"  &c.  This, 
then,  being  the  clear  intent  of  Congress,  expressed  in  this  section, 
it  must  have  a  controlling  influence  in  the  construction  of  other 
parts  of  the  section.  A  statute  is  construed  by  the  same  rule  as  a 
written  contract.  The  intent  of  law-makers,  and  of  the  persons 
contracting,  where  that  intent  clearly  appears,  must  be  carried  into 
effect.  Where  the  statute  or  the  contract  is  so  repugnant  in  its 
language  as  not  to  show  the  intent,  then  no  effect  can  be  given  to 
it.     If  the  words  used  be  susceptible  of  such  a  construction  as 
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sot  only  to  show  the  ioteot,  but  to  enable  the  court  to  give  eSact 
to  it,  it  is  the  duty  of  the  court  so  to  construe  it. 

Bacon,  on  the  construction  of  statutes,  says,— '^  The  most  natural 
and  genuine  way  of  construing  a  statute  is  to  construe  one  part  by 
another  part  of  the  same  statute  ;  for  this  best  expresseth  the 
meaning  of  the  makers."  And,  —  "If  any  part  of  a  statute  be  ob- 
scure, it  is  proper  to  consider  the  other  parts  ;  for  the  words  and 
meaning  of  one  part  of  a  statute  freauently  lead  to  the  sense  of 
another."  "  A  statute  ought,  upon  the  whole,  to  be  so  construed, 
that,  if  it  can  be  prevented,  no  clause,  sentence,  or  word  shall  be 
superfluous,  void,  or  insignificant." 

That  the  patentee  may  have  his  patent  extended,  though  the  as- 
signee held  the  entire  interest  in  it,  is  undoubted.  He  b^  only  to 
^ow  that  he  has  not  been  reimbursed,  &c.,  within  the  meaning  of 
the  section,  to  establish  his  claim  for  an  extension.  And,  in  such 
a  case,  if  the  benefit  of  the  extension  go  to  the  assignee,  he  having 
the  entire  interest  in  the  patent,  how  is  the  patentee  benefited  r 
And  yet  the  law  was  enacted  exclusively  for  his  benefit.  Doea 
not  such  a  construction  defeat  the  object  of  the  law  f  And  if  it 
does,  can  it  be  maintained  ?  Where  tne  assignment  of  the  patent 
has  been  for  less  than  the  whole,  the  same  objection  lies,  tnougb 
the  object  of  the  law  is  subverted  only  to  the  extent  of  the  assign- 
ment. 

The  interest  of  the  assignee,  it  is  supposed,  is  protected  by  the 
provision,  that  "  the  benefit  of  such  renewal  shall  extend  to  as- 
signees and  grantees  of  the  right  to  use  the  thing  patented,  to  the 
extent  of  their  respective  interest  therein."  Tnere  can  be  no 
doubt  that  the  words,  "to  the  extent  of  their. respective  interest 
therein,"  refer  to  their  right  to  use  the  thing  patented  ;  and  this,  it 
is  contended,  is  the  benefit  which  results  to  the  assignee  from  the 
renewal.  That  this  would  seem  to  be  the  import  oi  these  words, 
disconnected  from  other  parts  of  the  section,  is  admitted ;  but  such 
a  construction  is  wholly  inadmissible,  when  the  object  of  the  sec- 
tion is  considered. 

The  patent  is  extended  for  the  benefit  of  the  patentee.  This  is 
so  obvious  that  no  one  will  deny  it.  And  the  above  construction 
gives  the  benefit  to  the  assignee.  Here  is  a  direct  repugnancy, 
and  there  is  no  escape  from  it ;  for  the  same  repugnancy  exists, 
though  in  a  less  degree,  where  a  part  of  the  patent  only  has  been 
assigned.  Under  such  circumst^ces,  we  must  inquire  whether  this 
repugnancy  may  not  be  avoided  by  givbg  another  and  a  difierent 
application  to  the  provision,  of  which  the  words  may  be  sus- 
ceptible. 

The  benefit  of  the  renewal  is  given  to  the,  assignees ;  but  to 
what  extent  ?  —  to  the  extent  of  their  interest  in  the  renewal. 
But  it  is  said,  that  this  cannot  be  the  true  construction,  as  it  renders 
the  provision  inoperative.     If,  by  the  a3signment,  there  was  an  ex- 
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Sresa  contract  that  the  assigiiM  shouM  enjoy  tbo  same  interest  ia 
le  renewal  or  extension  of  a  patent,  tins  would  secure  snob  interest^ 
without  the  provision. 

To  this  it  may  be  answered^  that  such  an  assignment  of  a  thing 
not  in  iise  would,  at  most,  onlv  be  a  contract  to  convey  the  lecal 
right.  But,  under  the  eighteenth  section,  the  assignment  after  the 
extension  becomes  a  legal  transfer.  In  addition  to  this,  the  right 
under  the  extension  bemg  legal,  all  purchasers  would  be  affected 
with  notice,  where  the  assignment  had  been  recorded  in  the  patent- 
office.  This  view  gives  effect  to  the  section,  and  harmonizes  its 
provisions.  The  other  construction  makes  the  parts  of  the  section 
repugnant,  and  nullifies  the  whole  of  it.  Now,  which  is  the  more 
reasonable  view  ?  But,  in  addition  to  this,  what  conceivable  mo- 
tive could  Congress  have  had  to  give  a  boon  to  the  assignee  ? 
How  is  be  injured  by  the  extension  ? 

Without  the  extension,  the  assignee  would  only  have  a  right,  in 
common  with  all  others,  to  use  the  invention.  This  could  be  of 
no  more  value  to  him  dian  the  worth  of  his  machinery  ;  for  com- 
petition equally  open  to  all  cannot  be  estimated  of  any  value, 
under  the  assignment,  the  assignee  claims  a  monopoly.  Now,  did 
Congress  intend  to  give  him  this  boon  ?  Why  should  he  be  an 
object  of  public  munificence  i  He  laid  out  his  money  in  the  pur* 
chase  of  the  patent  right,  because  he  believed  it  would  be  profita- 
ble.  And,  in  most  cases,  die  assignee  speculates  upon  the  poverty 
of  the  inventer.  Inventers  are  proverbially  poor  and  dependent. 
The  history  of  this  patent  illustrates  strongly  this  fact.  Half  of 
the  right  was  originally  assigned  to  pay  the  expense  md  trouble  of 
taking  out  the  patent.  Another  part  of  the  patent  was  assigned  to 
compromise  a  pretended  claim  to  a  similar  invention. 

The  hardship  complained  of  by  the  assignee  is  more  imaginary 
than  real.  If  the  patentee  takes  all  the  benefit  of  the  extension, 
the  assignee  loses,  it  is  said,  the  value  of  his  machinery.  This 
does  not  necessarily  follow.  For  if  the  machinery  has  been  judi- 
ciously selected,  and  put  in  operation  at  a  proper  place,  it  will  sell 
for  its  value  generally,  if  not  always.  If  die  mvention  be  of  great 
value,  as  is  undoubtedly  the  case  in  this  instance,  the  machinery 
will  be  wanted  by  any  one  who  may  wish  to  continue  the  business, 
under  the  extended  patent.  So  that  the  loss  in  the  sale  of  the  ma* 
chinery  would  not  ne  greater  than  would  have  been  suffered  by  a 
sale  if  the  patent  had  not  been  extended. 

This  construcdon,  then,  inflicts  little  or  no  injury  on  the  as- 
signee, whilst  the  other  construction,  as  has  been  shown,  defeats 
the  object  of  the  statute.  But  this  inconvenience  or  loss  to  the 
assignee  is  dulv  considered  md  weighed,  under  the  statute,  as  the 
board,  in  grantmg  the  extension,  must  have  a  due  regard  to  the 
public  interest.  Notice  is  to  be  given,  as  far  as  practicable,  to  all 
persons  interested  against  the  extension  of  the  patent,  who  may 
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appear  before  the  board  and  oppose  it.  And  it  was  stated  in  the 
argument,  that  the  assignees  of  this  patent  did  oppose  the  exten- 
sion of  it.  Little  did  they  suppose  at  the  time  that  they  were  re- 
sisting a  boon  secured  to  them  by  the  above  section.  Whatever 
loss,  real  or  imagmary,  the  assignee  may  suffer  from  the  extension 
of  the  patent,  b  a  loss  or  inconvenience  which  results  from  the 
general  advancement  of  the  public  good,  and  for  which  society 
does  not,  and  indeed  cannot,  make  compensation.  The  price  of 
property  is  affected  by  general  legislation.  An  embargo  is  laid, 
and  ships,  during  its  continuance,  are  valueless.  The  increase  or 
diminution  of  the  tariff  affects  beneficially  or  injuriouslv  the  value 
of  machinery  used  in  manufactures.  The  reduction  of  the  price 
of  the  public  lands  affects  the  price  of  lands  generally  m  the  new 
States.  An  act  authorizing  a  company  or  individual  to  construct 
a  raiboad  renders  useless  turnpike  roads  in  its  neighbourhood, 
and  the  public  houses  established  thereon ;  but  for  these  injuries 
no  compensation  is  made.  Indeed,  it  is  difficult  to  find  any  great 
public  enterprise  which  does  not,  in  a  greater  or  less  degree, 
affect  injuriously  private  rights.  But  these  must  yield  to  the  gen- 
eral welfare  of  society. 

All  enlightened  governments  reward  the  inventer.  He  is  jusdy 
considered  a  public  benefactor.  Many  of  the  most  splendid  pro- 
ductions of  genius,  in  literature  and  in  the  arts,  have  been  conceived 
and  elaborated  in  a  garret  or  travel.  Such  results  not  only  enrich 
a  nation,  but  render  it  illustrious.  And  should  not  their  authors 
be  cherished  and  rewarded  ? 

If  the  assignee  under  the  eighteenth  section  take  any  thing,  in 
my  judgment  he  takes  the  whole  extent  of  hb  interest,  —  the 
whole  or  nothing.  And  it  appears  to  me  the  construction  given 
by  the  court  is,  if  possible,  less  warranted  by  the  section,  than  to 
hold  that  the  assignee  takes  under  the  extension  the  entire  interest 
assigned. 

The  words,  **  and  the  benefit  of  such  renewal  shall  extend  to 
assignees  and  grantees  of  the  right  to  use  the  thing  patented,  to  the 
extent  of  their  respective  interest  therein,"  cannot,  it  seems  to  me, 
by  any  known  rule  of  construction,  be  held  to  give  to  the  assignee 
or  grantee  the  right  to  use  the  machine  he  may  have  had  in  opera- 
tion at  the  time  the  extension  took  effect.  The  words,  ^^  to  use 
the  thing  patented,"  are  descriptive  of  the  right  assigned  or  grant- 
ed, and  refer  to  such  right,  not  to  the  mere  use  of  the  machine. 
"  The  extent  of  their  respective  interest  therein  "  undoubtedly 
covers  the  whole  interest,  and  cannot  refer  merely  to  the  number 
of  machines  the  individual  may  have  m  operation. 

Mr.  Justice  WAYNE  expressed  his  dissent  from  that  part  of 
the  opinion  of  the  court  which,  in  answer  to  the  secono  ques- 
tion, gave  a  right  to  an  assignee  to  continue  the  use  of  the  patent- 
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ed  maohioei  and  said  be  would  probably  file  bis  reasons  witb  the 
clerk. 

Mr.  Justice  WCX)DBURy- 

Tbere  is  oue  of  the  leading  questions  certified  to  us  in  tbis 
eause,  in  the  decision  of  which  I  have  the  misfortune  to  differ  from 
a  majority  of  the  court. 

As  that  decision  bears  on  several  of  the  other  questions^  and  also 
disposes  entirely  of  some  of  the  four  causes  connected  with  this 
matter,  which  have  been  so  long  and  so  ably  under  argument  he- 
lore  us,  I  consider  it  due  to  the  imponance  of  this  subject  to  the 
parties  and  the  public,  as  well  as  just  to  myself,  to  state  the  rea^ 
sons  for  my  dissent. 

The  difference  in  our  views  arises  in  the  construction  of  the 
eighteenth  section  of  the  patent  law  of  July  4tb,  1836,  and  related 
to  the  benefits  which  may  be  enjoyed  under  it  by  assignees  and 
grantees. 

Before  the  passage  of  that  law,  a  patent  could  not,  under  any 
eircumstances,  be  extended  in  its  operation  for  the  benefit  of  any 
body  beyond  its  original  term,  except  by  a  special  act  of  Congress. 
But  this  section  allowed  a  patentee  to  apply  to  a  board  of  offioeni 
and  obtain  from  them  a  renewal  of  his  patent  for  seven  years 
longer,  provided  he  offbred  to  them  satisfactory  proofs  that  his  ex- 
penses and  labor  in  relation  to  the  patent  had  not  been  indemni- 
fied. It  provided  further,  that  the  renewal^  be  indorsed  on  the 
back  of  the  original  patent ;  ^^  and  thereupon  the  said  patent  shaU 
have  the  same  effect  in  law  as  though  it  had  been  orkmally  grant- 
ed for  the  term  of  twenty-one  years.*'  It  then  added,  ^^  And  the 
benefit  of  such  renewal  shall  extend  to  assignees  and  grantees  of 
the  right  to  use  the  thing  patented,  to  the  extent  of  their  respective 
ioteresta  therein.''  This  last  clause  creates  the  chief  embarrass- 
ment. In  this  case,  the  patentee  having  died,  and  we  having  just 
decided  that  a  renewal  was  legally  granted  to  his  administrator,  the 
eontroverted  question  about  whicn  we  differ  is,  whether  that  renew- 
al inures  exclusively  to  the  use  of  the  patentee  through  his  admin- 
btrator,  or  goes  either  in  full  or  in  part  to  his  assignees  and  grant- 
ees under  the  ok)  patent.  In  the  present  case  it  is  conceded,  that 
by  the  contract  oi  assignment  or  grant,  nothing  is  expressly  con- 
veyed but  the  old  patent,  and  in  words,  only  for  the  original  term 
of  '*  fourteen  years." 

The  Question  is  not,  then,  whether,  when  assigning  an  interest 
in  the  old  term,  before  or  after  the  passage  of  the  act  of  \SS6j, 
it  might  not  be  competent  and  easy  to  use  knguage  broad  and  ex- 
pHcit  enough  to  transfer  an  interest  in  any  subsequent  extensioo  by 
means  of  the  Qontract  of  assignment,  and  this  be  confirmed  by  the 
words  of  the  eighteenth  seeti(» ;  but  whether  those  words  alon^ 
transfer  it,  or  were  intended  to  transfer  it,  when  the  conlraict  of  a9* 
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signment,  as  in  this  case,  was  made  before  the  act  of  1836  passed, 
and  referred,  eo  nomine^  only  to  the  old  patent,  and  expressly  limit* 
ed  the  time  for  which  the  patent  was  assigned  to  the  old  term. 

In  such  case,  it  seems  to  me  that  both  the  language  and  spirit  of 
this  section  restrain  its  operation  to  the  patentee  or  his  legal  repre- 
sentatives, and  convey  no  rights  in  the  extension  to  assignees  or 
frantees,  whether  prior  or  subsequent,  except  where  the  patentee 
ad  clearly  contracted  that  they  should  have  an  interest  beyond  the 
original  term. 

But  the  majority  of  the  court  hold  here,  that  this  clause,  inde- 
pendent of  any  expression  m  the  assignment,  transfers  an  interest 
m  the  extension  to  all  assignees  and  grantees,  so  that  they  may 
continue  to  use  any  machines  already  in  operation  during  the  new 
term,  without  any  new  contract,  or  any  new  compensation  for  such 
farther  use. 

The  argument  on  the  part  of  the  assignees,  in  all  the  cases  be- 
fore us,  on  this  subject,  has  been,  that  by  force  of  this  section  all 
assignees  before  authorized  to  make,  vend,  or  use  these  machines, 
for  fourteen  years,  could  continue  to  make  and  vend,  as  well  as 
use  them,  for  seven  more,  without  any  new  contract  or  new  consid- 
eration ;  and  that  ^^  grantees  of  the  right  to  use  "  should  have  a 
like  prolongation  of  all  their  interests.  And  such  seems  to  have 
been  the  opinion  of  the  Circuit  Court  in  Maryland,  in  Wilson  v. 
Turner,  October  term,  1844,  Chief  Justice  Tanejr  presiding, 
though  other  points  besides  arose  there,  and  were  disposed  of  m 
that  opinion. 

But  now,  for  the  first  time,  it  is  believed,  since  the  passage  of 
the  patent  law,  this  court,  by  force  of  the  last  clause  in  the  eighteenth 
section,  not  only  give  to  assignees  and  grantees  a  greater  or 
longer  interest  in  the  thing  patented  than  was  given  m  the  contract 
of  assignment  to  them,  but  undertake  to  introduce  a  novel  discrim- 
ination, not  seeming  to  me  to  be  made  in  the  clause  itself,  and  give 
to  assignees  of  the  patent  right  itself  an  extension  of  only  a  part  of 
their  former  interest,  but  to  "  grantees  of  the  ri^t  to  use  "  the 
patent,  an  extension  of  all  their  former  interests. 

We  propose  to  examine  the  objections  to  this  decision  of  the 
court,  first,  on  the  principle  of  giving  to  old  assignees  and  grantees 
an  extension  of  their  interests  to  the  new  patent  at  all,  unless  the 
contract  of  assignment  to  them  was  manifestly  meant  to  embrace 
any  new  term  ;  and,  after  that,  to  examine  the  propriety  of  the 
discrimination  in  allowing  a  right  in  the  renewed  patent  to  grantees 
of  the  use,  to  the  extent  of  aU  their  old  interests,  and  withholding  a 
like  privilege  firom  assignees  of  the  patent  itself. 

First,  it  has  been  repeatedly  decided,  that  "  a  thing  which  is  in 
the  ktter  of  a  statute  is  not  within  the  statute,  unless  it  be  within 
the  intention  of  the  makers."  Dwdrris  on  Statutes,  692  ;  Bac. 
Abr.  Statute,  T  ;  2  Instit.  107,  386. 
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Here  the  great  design  of  the  whole  section  was  to  extend  assist- 
ance to  an  unfortunate  and  needy  class  of  men  of  genius,  who  had 
failed  to  realize  any  profits  from  their  valuable  inventions  during  the 
first  term  of  then:  patents.  The  intention  of  the  makers  of  this  law 
is  usually  conceded  to  have  been  relief  to  such  patentees,  and  not  to 
assignees  or  grantees. 

It  was  the  former,  and  not  the  latter,  who  were  sufferers,  and 
whom  Congress  had  before,  by  special  acts  of  extension,  occasion- 
ally tried  to  indemnify  for  their  losses  ;  and  to  whom  now,  in  a  more 
summary  way,  on  application  and  proof  by  them  alone,  an  extension 
was  authorized  to  be  given  by  a  board  of  officers,  in  order  that  they 
and  not  others  might  reap  tlie  profits  of  such  extension. 

But,  by  allowing  the  benefit  of  it  to  go  to  the  former  assignees  of 
only  the  old  patent,  the  intention  of  the  makers  appears  to  be 
defeated,  and  those  profited  who  have  not  proved  any  loss  or  suf- 
fering, but,  on  the  contrary,  may  have  already  derived  great  ad- 
vantages firom  the  assignment. 

It  might  thus  happen,  likewise,  where,  in  a  case  like  this,  the 
patentee  has  assigned  all  his  old  patent  before  the  extension,  and 
the  use  of  it  under  the  extension  would  constitute  all  or  its  chief 
value,  that  neither  he  nor  his  representatives  —  he  whose  genius  had 
produced  the  whole  invention,  at  the  sacrifice  of  time  and  toil,  and 
whose  sufferings,  losses,  and  disappointments  the  law  is  expressly 
made  to  indemnify — would  receive  the  smallest  pittance  from  it ;  but 
those  reap  all  its  advantages  who  may  already  have  grown  rich  by 
the  assignment  to  them  of  the  old  patent,  and  who  nobody  can  pre- 
tend were  the  particular  or  principal  objects  of  relief.  Lnder  such 
a  construction,  how  absurd  woula  it  be  for  such  a  patentee  ever  to 
apply  for  an  extension,  when  he  must  do  it  at  new  cost  and  ex- 
pense, and  then  have  the  whole  fruits  of  it  stripped  from  him  by 
persons  who  had  neither  paid  for  the  extension,  nor  had  it  con- 
veyed to  them.  It  is  an  equal  violation  of  the  leading  intention  of 
this  section,  and  of  most  of  these  principles  and  of  much  of  this  rea- 
soning, to  allow,  as  the  opinion  of  the  court  does,  such  persons  to 
take,  unpaid  for  and  unbought,  a  part  of  the  benefits  of  the  renewal, 
as  to  take  the  whole  of  them. 

Secondly,  by  the  construction  of  the  court,  contracts  and  vested 
rights  seem  to  be  radically  encroached  upon.  Under,  it,  an  assignee  of 
an  old  patent,  limited  b  the  contract  conveying  it  to  fourteen  years, 
will,  for  some  purposes,  get  it  for  twenty-one  years,  directly  in  con- 
flict with  the  express  stipulation  of  the  parties.  Congress  will,  in 
this  way,  be  made  unworthily  to  tamper  with  the  private  obliga- 
tions of  individuals,  and  will  impair  them  by  taking  from  the  rights 
of  one,  and  enlarging  or  adding  to  the  rights  of  the  other  ;  and  this 
without  any  new  consideration  or  new  engagement  passing  between 
them,  but,  on  the  contrary,  against  the  wishes,  assent,  and  interests 
of  one.     That  view,  also,  involves  us  in  the  unreasonable  inference, 
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that  Congress  intended  to  Tiokrte  a  solemn  conpaet,  fo  disturb  the 
vested  rights  and  written  agreements  of  parties,  when  the  langua^ 
used  is  susceptible  of  a  different  construction,  and  one  that  is  con- 
sistent with  what  is  just,  and  with  the  spirit  of  the  whole  section. 

By  that  view,  an  assignee  or  grantee  will  obtain  ^^  a  right  to  use 
the  thing  patented  "  for  a  term  of  seven  years  longer  than  he  contract- 
ed or  paid  for,  while  the  patentee,  without  any  such  agreement  in  his 
contract  assigning  or  granting  the  right  to  use,  and  without  any  new 
consideration,  will  be  deprived  of  all  his  new  and  vested  rights  ia 
the  extension,  so  (ar  as  r^ards  that  use,  and  will  have  his  foroier 
contract  impaired  virtually  in  its  whole  vitality,  by  makbg  him  part 
with  the  use  for  a  term  oi  twenty-one  years,  when  the  contract  says 
but  (burteen,  and  making  him  dio  it,  also,  without  any  application  by 
others  for  the  extension,  any  proof  by  others  of  not  being  indem- 
nified, any  payment  by  others  of  the  costs  and  expenses  for  pro- 
cwing  the  additional  seven  years,  and  when  the  avowed  and  cardi- 
nal obiect  of  the  renewal  was  to  indemniiy  him  alone  for  losses  which 
be  and  not  others  had  sustained.  WeU  may  he  say,  as  to  these 
new  and  extended  interests  attempted  to  be  conferred  on  assignees 
and  grantees  beyond  the  contract  of  assignment,  in  hoc  ftdtra  non 
vent. 

Thirdly,  the  construction  I  contend  for  seems  to  me  the  oi^ 
one  consistent  with  the  language  used  in  the  latter  portion  of  the 
eighteenth  section.  By  t£us,  no  part  of  those  troublesome  four 
lines  is  senseless,  or  expunged,  or  ungrammatical,  or  contradictory 
to  the  obiect  of  the  previous  portion  of  the  section.  While  the 
construction  opposed  to  this  must,  in  my  view,  re<|uiTe  interpolations 
or  extirpations  of  words,  and  a  violation  of  the  object  of  the  rest  of 
the  section,  in  order  to  give  to  the  clause  the  meaning  the  advocates 
of  that  construction  impute  to  it.  Look  at  the  phraseology  of  the 
clause.  ^^  Tht  benefit  of  such  renewal  shall  extend  to  assignees  and 
grantees  of  the  right  to  use  the  thing  patented y  to  the  extent  of  their 
respective  interests  therdn^^^  but  surely  to  no  more  than  that  extent. 
It  would  violate  both  the  words  and  design  to  have  them  enjoy 
more  than  the  extent  of  their  interests  therem,  quite  as  much  as  not 
to  let  them  enjoy  all  of  the  extent  of  them.  In  the  construction  of 
statutes  it  is  a  well  settled  axiom,  that,  ^^  to  bring  a  case  within  the 
statute,  it  should  be  not  only  within  the  mischief  contemplated  by 
the  legislature,  but  also  withm  the  plain,  intelligible  import  of  the 
words  of  the  act  of  parliament.''  Brandling  v.  Barrington,  6  Bam. 
&  Cressw.  475.  ui  this  case  the  assignees  and  grantees  were  not 
within  either  the  mischief  intended  to  be  remedied,  that  is,  a  want  of 
indemnity  for  losses  by  the  patentee  ;  or  within  the  ^^  plain,  intelli- 
gible import  of  the  words,"  as  their  contract  of  assignment  or  grant 
did  not  extend  to  the  renewed  term  at  all,  for  any  purpose  whatever, 
but  was  expressly  limited  to  the  fourteen  years  of  tne  original  patent. 

There  must  be  some  measure  of  their  respective  interests,  when 
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the  act  passed.  What  was  it  ?  Clearly,  the  contracts  undar 
which  they  had  been  acquired.  Nothing  had  been  done,  either 
in  other  acts  or  preyious  portions  of  this,  to  increase  those  inter- 
ests beyond  the  contracts,  out  merely  to  enable  assignees  and  grant- 
ees of  exclusive  rights  to  protect  them  by  suits  in  their  own 
names.  The  present  clause,  also,  does  not  profess  to  increase 
those  interests,  but  siniply  to  let  assignees  and  grantees  enjoy  them 
under  the  renewal,  if  by  their  extent  by  the  contract  which 
limits  and  defines  them  they  run  into  the  extended  term.  Various 
hypotheses  and  metaphysical  refinements  have  been  resorted  to 
for  the  purpose  of  putting  a  meaning  on  the  words  of  this  clause 
differing  from  this,  which  is  so  plain  and  so  consistent  with  the 
spirit  of  the  section  ;  and  virtually  making  it  provide,  that  assign- 
ees and  grantees  shall  have  more  benefits  under  the  renewal  in  the 
thing  patented  than  the  ^^  extent  of  their  respective  interests 
therein." 

But  before  testing  more  critically  the  extent  of  those  interests 
by  the  only  standard  applicable  to  them,  it  will  be  necessary  to 
consider  separately  the  true  hieaning  of  two  of  the  words  employ^ 
in  this  clause,  namely,  "  renewal "  and  "  therein.^^ 

Much  research  has  been  exhibited,  in  attempting  to  draw  dis- 
tinctions in  this  case  between  the  words  reneiBal  and  extenrion. 
But  I  am  not  satisfied  that  any  exist,  when  these  words  are  em- 
ployed as  in  this  act  of  Congress,  or  in  contracts  relating  to  this 
subject.  It  is  true,  that  some  "  renewals  "  are  not  "  extensions," 
in  tne  sense  of  prolonging  the  term  of  the  patent,  —  that  is,  when 
an  old  patent  is  surrendered  and  a  new  one  taken  out,  or  a  renewal 
made  for  the  rest  of  the  term,  —  while  all  extensions  prolong  the 
term.  But  still  ^^  renewals  "  are  as  often  used  for  a  prolongation 
of  the  term,  or  for  a  new  term,  as  extensions  are,  and  in  this  very 
section,  ^^  to  renew  and  extend  ^^  is  used  as  if  synonymous,  and 
this  in  sound  analogy  to  the  use  of  the  word  renewal  on  several 
other  suWects.  Thus,  to  renew  a  lease  is  to  extend  it  another 
term.  To  renew  an  office  is  to  extend  it  another  term.  To 
renew  griefs,  revocare  dolores^  is  to  extend  them.  Again ;  the 
second  "  ffcerctn,"  at  the  close  of  the  clause,  has  been  considered 
by  some  as  meaning  "  in  the  renewal^^^  and  by  others,  ^^  in  the 
right  to  tise,"  and  by  others  stiD,  "  in  the  thmg  patented.'*  But, 
^mmatically,  it  refers  to  the  "  thing  patented,"  and  hence  "  the 
mterests  therein  "  are  "  the  interests  in  the  thing  patented.^^ 

Phillips  treats  it  as  a  matter  of  course  to  mean  "  in  the  patent j*^ 
and  uses  that  as  sjmonymous  to  "  therein,"  and  though,  in  regard 
to  my  construction  of  the  whole  clause,  the  result  is  much  the 
same,  whether  "  therein  "  is  considered  to  mean  in  "  the  thing 

Satented,"  or  "the  patent,"  or  "the  renewal,"  yet  I  incline  to  the 
rst  view  of  it  as  that  most  strictly  grammatical  and  the  most  nat- 
ural, as  well  as  coming  nearest  to  the  views  of  this  court  in 
VOL.  IV.  88  o3 
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M'Chirg  V.  Kingshnd,  1  How.  210.  Further  objecdons  to 
its  meanmg  ^'  in  the  right  to  use  "  will  be  stated  hereafter,  under 
another  head.  Passing,  then,  to  a  more  careful  scrutiny  of  the 
whole  clause,  it  would  seem,  that  there  could  be  but  one  rational 
test  of  ^^  the  extent ''  of  the  interests  of  assignees  and  grantees 
in  the  thing  patented,  and  that  such  test  must  be  the  previous  con- 
tract of  assignment  or  grant,  under  which  alcHie  thej  hold  any 
interests. 

If  that  contract  grants  to  them  one  fourth  or  one  half  of  the 
old  patent,  or  the  use  of  it  in  one  State  or  county,  and  for  a  term 
of  five  years,  or  ten,  or  fourteen,  from  the  issue  of  the  patent, 
dien  such  and  such  alone  is  the  extent  of  their  interests,  and  tbey 
will  not  run  into  the  new  term.  But  if  the  contract  goes  further, 
and  grants  one  half  or  all  of  the  old  patent  to  assignees,  and  for  a 
term  not  only  of  fourteen  years,  but  twenty-one  years,  or  any  num- 
ber to  which  the  patentee  may  afterwards  become  entitled  by  any 
extension  or  new  grant,  then  such  is  the  extent  of  their  interests, 
and  they  will  in  such  case  run  into  the  new  term.  This  view  gives 
meaning  and  spirit  to  every  word,  and  excludes  or  alters  none. 
This,  too,  conforms  to  the  design  of  the  secticm  in  taking  away 
no  part  of  the  benefit  intended  to  be  conferred  by  it  on  the  pa- 
tentee, unless  he  has  chosen  to  dispose  of  it  clearly  and  deHbia> 
ately,  and  receive  therefor,  either  in  advance  or  after  actually 
granted,  such  additional  consideradon  as  he  deemed  adequate  and 
contracted  to  be  sufficient. 

If  after  the  word  '^  extent "  in  this  clause,  there  had  been  added, 
what  is  the  legal  inference,  both  in  time  and  quanHty^  this  meaning 
might  have  been  still  more  clear  to  some.  But  without  those 
words,  the  extent  of  interest  seems  to  me  to  depend  as  much  on 
the  length  of  time  the  patent  is  granted  to  the  assignee,  as  on  the 
dimensions  of  territory  over  which  he  may  use  it,  or  the  proper* 
tion  of  the  whole  patent  he  is  authorized  to  use.  It  is  like  a  lease- 
hold  interest  in  land,  or  a  grant  of  it.  The  extent  of  interest 
by  such  a  grant  of  land  is  more  or  less,  as  the  term  is  shorter  or 
longer,  quite  as  much  as  if  the  land  conveyed  is  more  or  less  in 
quantity. 

The  word  "  extent,"  in  common  parlance,  varies  somewhat  m 
meaning,  according  to  the  subject  to  which  it  is  applied,  and  as 
that  changes,  it  may  as  well  re^r  to  time  as  to  space,  or  propor- 
tion ;  and  more  especially  so,  when  applied  to  interests,  as  in 
patents,  for  a  particular  term  of  years. 

There  is  another  analogy  in  support  of  this  view,  that  has  not 
been  urged  in  the  ingenious  arguments  ofl^ered,  but  has  struck  me 
with  some  force.  A  patent  was  the  description  once  applied  to 
commissions  for  office  ;  and  the  records  of  this  court  at  first 
speak  of  the  commissions  of  the  judges  as  patents. 

Now  what  b  the  extent  of  interest  the  incumbent  has  in  any 
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office  uDder  his  commission  or  patent  ?  Clearly,  in  part,  the  length 
of  time  it  b  to  rim,  whether  four  years,  durmg  good  behaviour, 
or  for  life,  and  in  part  only  its  yearly  profits ;  often  quite  as 
much  depending  on  that  length  of  time,  as  the  amount  of  the 
salary  or  fees  annually  attached  to  the  office. 

Wteit  is  the  chief  objection  in  reply  to  all  this  ?  Nothing,  except 
that  the  assignee  could  get  protected  to  the  extent  of  his  interest, 
in  this  view,  by  the  contract  alone,  without  the  aid  of  the  provision 
at  the  close  of  the  eighteenth  section,  and  hence  that  the  provision 
is  in  this  view  unnecessary  or  nugatory,  and  must  have  been  in- 
serted for  some  other  purpose.  But  were  it  m  reality  unnecessary, 
that  would  not  require  us  to  consider  it  as  intending  somethmc 
different  from  its  words,  or  different  from  the  previous  contracts  of 
the  parties.  L^isktures  often  add  clauses  to  acts,  which  do  not 
prove  to  be  m  reality  necessary,  but  are  inserted  from  abundant 
eaution  and  to  remove  future  doubts  or  litigation.  So,  ih  this 
very  act,  in  the  eleventh  section,  it  is  declared,  that  a  patent  may 
be  assigned.  Yet  this  is  probably  unnecessary,  as  an  interest  like 
dmt  of  a  patentee  can  of  course  be  assigned,  on  common  law  prin- 
ciples, without  the  aid  of  a  statute. 

When  we  look,  however,  to  another  circumstance,  —  that,  though 
a  contract  of  assignment  would,  without  any  clause  in  the  statute,  pass 
the  interest  to  the  assignee,  yet  it  would  not  enable  him  to  sue  in 
his  own  name,  —  we  can  discover  another  reason  for  this  provision 
still  more  effective.  A  clause  had  been  inserted  in  a  previous  part 
of  the  act  to  enable  the  assignee  to  sue  in  his  own  name  on  the  old 
patent,  if  violated  ;  and,  probably  in  doubt  whether  such  provision 
would  be  extended  to  assignees  under  the  renewal,  when  having  any 
interest  therein,  it  was  provided  further,  that  '^  the  benefit  of  the  re- 
newal" should  reach  them  to  the  extent  of  their  interests  therein, — 
a  part  of  which  benefit  would  be  to  sue  in  their  own  name  for  any  in- 
fringement on  their  rights  to  it,  as  fully  as  they  could  do  for  a  viola- 
tion of  their  rights  in  the  original  patent,  and  as  if  that  had  been  for 
twenty -one  years.  The  provision  thus  would  be  far  from  nu- 
gatory, by  clearly  conferring  on  them  every  power  and  privilege  to 
sue  under  the  extension  which  they  possessed  under  the  original 
patent. 

By  means  of  this  provision,  also,  m  another  view,  the  condition 
of  the  parties  might  be  changed,  from  a  reliance  on  a  contract 
alone  that  they  should  have  a  certain  interest  in  the  new  patent, 
to  a  vested  interest  in  it ;  or,  in  another  view  still,  from  an  ex- 
ecutory to  an  executed  right. 

There  is,  in  the  construction  given  by  some  of  the  majority  of  the 
court  to  the  clause  immediately  preceding  this,  another  ample  rea- 
son for  inserting  such  a  provision. 

The  previous  clause,  stating,  that  ^^  thereupon  the  said  patent  shall 
have  the  same  effect  in  law  as  though  it  had  been  originally  granted  for 
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the  term  of  tweo^-one  years,"  would,  it  is  aq^ued,  if  the  teetaoB 
bad  there  ended,  Iiave  conferred  on  any  assignee  or  grantee  of  the 
old  patent,  or  any  part  of  it,  the  extended  term,  so  as  to  enable 
them  to  use  the  patent  as  if  it  originally  had  been  granted  far 
twenty-one  years  instead  of  fourteen. 

Suppose,  then,  for  a  moment,  that  this  coostniction  was  consid- 
ered Dy  Congress  projper,  or  onlv  possible,  it  is  manifesl  that  the 
additional  clause  which  follows  bad  a  second  and  most  pregDant 
object, — no  less  than  to  prevent  that  ccxisequence,  so  hostile  to  the 
design  of  mserting  the  whole  section,^to  grant  an  extended  tenn  liar 
the  benefit  and  indemnity  of  the  patentee,  and  not  of  the  assi^Me* 
In  this  view,  the  last  clause  might  well  be  added,  as  a  limitation  ob 
what  would  otherwise  be  the  mference  from  that  just  preceding 
it ;  and  might  well  declare,  instead  of  this  inference,  that  ass^nees 
of  the  old  patent  should  not  hold  it,  in  all  cases,  as  if  ori^nally 
granted  for  twenty-one  years,  though  patentees  mi^t ;  but  tbit  a3-> 
signees  should  hold  only  m  conformity  to  ^'  the  extent  of  their  re* 
spective  interests  "  in  the  thing  patented.  In  other  words^  if  hf 
contract  thev  had  acquired  clearly  an  interest  for  twenty-one  years, 
they  should  hold  for  diat  time  ;  but  if  by  contract  they  had  acquired 
an  interest  for  only  five  or  fourteen  years,  they  should  hold  it  only 
to  that  extent.  This  is  rational,  consistent  with  the  great  object 
of  the  section,  and  gives  new  and  increased  force  and  necessity  to 
the  clause.  The  assignees  would  then,  after  the  renewal,  bold 
the  patent  for  all  the  time  they  had  stipulated,  and  for  all  they  bad 
paid,  but  for  no  more. 

It  will  be  perceived,  that  very  few  assignees  or  grantees,  prior  to 
the  passage  of  the  act  of  1836,  would  in  this  view  be  likely  te 
come  under  this  provision,  and  be  benefited  by  it;  because, not 
knowing  that  any  future  law  would  pass  allowing  an  extensioiiy 
very  few  would  be  likely  to  anticipate  one,  and  provide  in  thw 
contract  and  pay  for  a  contingent  interest  in  its  benefits. 

This  would  make  the  provision,  in  practice,  apply  chiefly  to  future 
assignees,  who,  knowing  that  such  a  provision  existed,  might  be  w3- 
ling  to  give  something  for  a  right  to  any  extension  which  might  ever 
take  place  under  it ;  and  therefore  might  expressly  stipulate  in  the 
assignment  for  that  right.  Indeed,  the  arguments  on  the  part  of  the 
patentee  in  this  case  have  mostly  proceeded  on  the  ground  thai  this 
provision  was  intended  to  apply  solely  and  exclusively  to  future  as- 
signees. Considering  that  any  other  construction  is  in  some  degree 
retrospective,  and  that  this  would  give  force  to  the  provision,  as 
well  as  preserve  the  spirit  of  the  section,  I  should  be  inclined  Co 
adopt  it,  if  mine  did  not  produce  a  like  efiTect,  and  was  not  alike  free 
from  objection,  as  limited  by  me  ;  because  I  do  not  make  the  pro- 
vision retrospective  except  in  cases  where  the  partis  had  expresslf 
contracted  that  the  prior  assignee  should  receive  the  benefit  of  any 
extension,  and  in  that  case  it  has  the  preference  in  its  operation 
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over  the  other  view,  as  it  csrries  into  effect  that  express  compact, 
and  cioes  not  cramp  the  force  of  it  to  the  future  alqne,  where  the 
ki^uage  and  the  consideration  are  dqually  applicable  to  past  en- 
^gemoats  of  this  character. 

This  conclusion  is  also  strengthened  by  being  in  harmony  with  all 
the  leading  rules  of  construction  applicable  to  statutes,  while  that 
adopted  by  the  court  seems,  to  my  mind,  to  violate  some  of  the 
most  important  of  them. 

Beside  those  already  referred  to,  it  is  well  settled,  that  ^'  if  a 
particular  thing  be  given  or  limited  in  the  preceding  parts  of  a  stat- 
ute, this  shall  not  be  taken  away  or  altered  by  any  subsequent  gen- 
eral words  of  the  same  statute.*'  Dwarris,  658  ;  Standen  v.  The 
University  of  Oxford,  1  Jones,  26  ;  8  Coke,  118,  b.  Here  a  par- 
ticular benefit  is,  by  the  former  part  of  the  eighteenth  section,  con- 
ferred on  a  patentee,  for  reasons  applicable  to  him  alone  ;  and  yet,  in 
tiiis  case,  by  the  opposite  construction,  a  few  general  words  towards 
the  close  are  construed  so  as  in  some  respects  to  destroy  entirely 
all  those  benefits  to  the  patentee  ;  and  that,  too,  when  the  language 
is  susceptible  of  a  different  construction,  more  natural  and  perfectly 
consistent  with  the  previous  particular  grant  to  the  patentee. 

Some  colkteral  considerations  have  been  urged  in  support  of 
the  conclu»ons  of  the  court  on  this  branch  of  the  construction, 
which  deserve  notice.  On  a  close  scrutiny,  they  appear  to  me 
to  amount  to  less  in  any  respect  than  is  supposed,  and  in  some  par- 
ticulars strengthen  the  grounds  of  dissent.  Thus,  it  has  been  said 
that  the  English  act  of  the  5th  and  6th  of  William  the  Fourth, 
passed  September  18th,  1835,  was  before  Congress  in  1836,  and 
was  intended  to  be  copied  or  adopted  ;  and  as,  under  that,  as- 
signees have  been  allowed  to  participate  in  the  extended  time,  it 
has  been  argued  that  such  was  the  intention  here.  But  it  is  doubt- 
&1  whether  that  act  was  before  the  committee  when  they  reported 
the  bill  in  1836,  as  the  intervening  time  had  been  short,  and  the 
eighteenth  section,  on  examining  the  journals  and  files,  appears 
not  to  have  been  m  the  bill  at  all  as  originally  introduced,  or  as 
originally  reported  ;  but  was  afterwards  inserted  as  an  amendment 
in  the  Senate.  The  consideration  of  this  section,  therefore,  does 
not  seem  to  have  been  so  full  as  of  the  rest  of  the  bill  ;  and  it  is 
very  far,  in  language,  from  being  a  copy  of  the  English  act.  As- 
signees are  not  named  at  all  in  that  act ;  and  though,  in  extensions 
under  it,  assignees  have  in  two  or  three  cases  been  allowed  to  par- 
ticipate, it  has  only  been  where  an  enlarged  equity  justified  it,  — 
as  where  the  patentee  consented,  or  was  to  receive  a  due  share  in 
the  benefits,  or  had  clearly  conferred  a  right  in  the  extension  by  the 
assignment ;  and  where,  also,  the  assignees  are  expressly  named  in 
the  new  grant  or  patent  as  entided  to  a  share  of  it.  See  Webster's 
Patent  Cases,  477. 

There,  abo,  an  assignee,  under  Uke  circumstances,  would  doubt- 

o3^ 


■CPIBME  COURT. 


WiUoa  m.  R«sss«a«  •<  tA, 


lest  benefit  by  the  renewal,  uoder  ke  ofdmenr  opeffatioos  ;  aad  «ke 
practice  ia  Ei^laod,  thus  limited^  will  ibrti^  rather  thaa  weaken 
the  construction  I  adopt  of  die  tnie  deaigD  of  the  last  clause  ia  ov 
own  law. 

There  is  much,  also,  in  another  cdlateral  ooasid^ation  here, 
which  does  not  apply  in  Great  Britain,  and  which  restricts  conier- 
ring  the  benefit  oi  an  extension,  or  an  eitensioa  itself,  on  ao  at* 
signee  by  or  under  any  statute,  if  it  goes  beyond  what  a  patotcs 
had  himself  contracted  to  do. 

Here  the  Constitutioa  limits  the  powers  of  Coogrees  to  giro  pa* 
tents  to  inventers  alone. 

'^  The  Congress  shall  haye  power  to  promole  the  progress  of 
science  and  the  use&il  arts,  by  securing,  (or  Umiled  times,  to  autbois 
and  inventers,  the  exclusive  right  to  their  respectiTe  writings  aad 
ifiscoveries."  —  Ardcle  I.,  §  8. 

No  authority  is  conferred  to  bestow  exohisive  rights  on  otheii 
than  ^'  authors  and  inventers  "  themselves. 

Hence  a  patent  could  not  probaUy  be  granted  to  a&  assignee, 
nor  an  extension  bestowed  on  one,  independent  of  the  assent  or 
agreement  of  the  patentee,  or  of  its  inuring  to  his  benefit,  without 
Fairing  grave  doubts  as  to  its  bei^  a  viol^on  of  the  Constitution. 
But  so  far  as  inventers  have  expr^y  agreed  that  assignees  shaM 
be  interested  in  their  patents,  or  in  the  extensions  of  thraa,  the  latter 
may  well  be  protectea  ;  and  so,  as  far  as  admimstrators  represent  the 
inventer  or  patentee,  when  deceased,  the  grant  to  them  is  substan- 
tially  a  grant  to  the  inventer,  as  the  benefit  then  inures  to  his  es* 
tate  and  heirs.  But  to  grant  an  exclusive  right  to  an  assignee 
would  confer  no  benefit  on  the  patentee,  or  his  estate  ;  and  it 
would  violate  the  spirit  as  well  as  letter  of  the  Constitution, 
unless  the  invents  bad  himself  agreed  to  it,  and  had  substituted 
the  assignee  for  himself  by  plain  contract,  whether  for  the  ordinal 
term  or  any  extension  o{  it. 

Cases  have  been  cited  in  this  country,  likewise,  where  Congress, 
in  ten  or  twelve  instances,  have  renewed  patents  to  the  inventers  ; 
but  they  have  never  done  it  to  assignees.  And  though  in  two  out 
of  the  whole,  which  were  renewed  after  the  tens  bad  expired  and 
the  assignees  and  the  public  were  in  the  free  use  of  the  pataiil, 
some  limitations  have  been  imposed  on  requiring  furdier  payments 
from  the  assignees  for  the  longer  use  of  the  old  patent ;  yet  in 
these  only,  and  under  such  peeuliar  circumstances,  has  it  been  dcuie, 
and  in  these  no  term  was  granted  by  Congress  directly  to  the  as- 
signee rather  than  the  patentee  ;  and  this  limitation  or  condition  in 
favor  of  the  assignee,  in  the  grant  to  the  patentee,  is  of  very  ques^ 
tionable  validity,  unless  it  was  assented  to  by  the  patentee.  In  this 
case  it  is  most  significant  of  the  views  of  Coimress  to  relive  the 
patentee  rather  than  assignees,  that  by  a  special  law,  passed  Feb- 
ruary 26tb,  1845,  they  have  coi^erred  on  me  representative  of  the 
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origiiial  patentee  9liU  anollier  term  of  eeven  years,  without  men- 
tioning the  assignees  in  any  way,  and  without  any  pretence  that  the 
benefits  of  this  extension  were  desi^d  for  them. 

The  argument,  that  the  assignee  is  sometimes  a  partner,  and 
niakes  Kberal  advances,  furnishes  a  good  reason,  in  a  pecuniary 
Tiew,  why  an  assignment  should  be  made  to  him  of  such  an  interest 
ia  the  old  patent  as  will  indemnify  him,  but  furmsbes  none  for  givk^ 
him,  eren  if  he  regards  money  above  public  spirit  or  benevolenoe, 
more  than  an  indemnity ;  or  for  givinc  him  a  benefit  in  any  re* 
newal,  which  it  has  never  been  agreed  he  should  have,  and  for 
which  he  never  has  paid. 

So  the  reasoning,  that  the  assignee  stands  in  the  shoes  or  in  the 

Ekce  of  the  patentee,  and  represents  him,  and  therefore  shouhi 
ave  an  interest  in  the  extension,  applies  very  well,  so  far  as  be  is 
assignee,  or  so  far  as  the  contract  extends,  ^t  he  no  more  stands 
in  the  shoes  of  the  pat^itee  beyond  the  extent  of  his  contract, 
than  an  entire  stranger  does,  ouch  are  the  cases  of  Herbert  •. 
Adams,  4  Mason,  15,  and  that  cited  m  1  Hawk»  P.  C.  477, 
note. 

In  one,  the  assignee  <^  ^  (dd  patent  represented  the  patentee 
as  to  that,  and  that  only ;  and  in  the  other,  where  by  law  a  further 
copyright  was  authorized  in  all  cases,  and  the  patentee  assigned  his 
whole  interest,  the  second  term  passed  also  ;  because  the  law  had 
peviously  given  it  absolijtfely,  without  contingency  or  evidence  of 
losses,  but  in  connection  with,  or  appurtenant  to,  the  first  copy* 
rig^. 

Again,  it  has  been  urged  that  the  assignee  should  have  die  ben* 
efit  of  the  extension  ;  otherwise  he  may  have  made  large  expendi- 
tures, in  preparing  for  a  free  use  of  the  patent  after  the  original 
term  expires,  and  will  loose  them  in  a  ereat  degree,  or  be  obUged 
to  pay  largely  for  the  continued  use  of  me  patent.  But  this  same 
reasoning  applies  equalhr  well  to  the  whole  wwld  as  to  the  as- 
signee ;  because  any  individual,  not  an  assignee, may  have  incurred 
like  expenditures  in  anticipation  of  the  expiration  and  free  use  of 
the  old  patent.  In  fact,  the  argument  is  rather  a  legislative  than 
judicial  one,  and  operates  against  die  policy  of  Ao  whdb  section, 
rather  than  the  construction  put  on  the  last  clause. 

But  the  hard^p  to  any  person,  m  such  case,  is  more  apparent 
than  real.  The  pnce  to  foe  paid  for  the  new  patent  b  not  so  modi 
as  the  gain  bjr  it,  and  heifee  those  who  have  proposed  to  use  it  and 
do  use  it  after  the  extension,  and  pay  anew  ror  a  new  or  further 
term,  gain  rather  than  loose,  or  they  would  have  employed  the  old 
machmery  m  operation  before  this  invention. 

Nor  is  it  any  relief  to  Ae  community  at  large,  as  seems  by  some 
to  have  been  argued,  to  hold  that  the  r^oewal,  or  a  large  part  of  it, 
vests  in  the  assignee  and  grantee  rather  than  in  die  patentee.  For 
the  great  mass  of  the  people  must  still  purchase  the  patent,  or  the 
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rigte  to  use  it,  of  some  one,  and  must  pay  as  much  for  it  to  the  as- 
ftgnee  as  to  the  patentee. 

Finally,  the  construction  of  the  court,  l^-  conferring  any  privi* 
lege  whatever  on  assignees  and  grantees  beyond  ibe  extent  of 
their  interests  in  the  thing  patented,  when  those  interests,  as  m  this 
case,  were  expressly  limited  m  the  contract  to  the  term  of  the  oM 
patent,  goes,  m  my  view,  beyond  the  language  of  the  act,  beyond 
the  contract  of  assignment,  beyond  the  consideration  paid  for  only 
the  old  term,  and  beyond  any  intention  in  the  legislature  for  reUef 
or  indemnity  to  others  than  imfortunate  patentees. 

I  feel  not  a  little  fortified  in  these  views  on  the  case,  by  several 
decisions  and  opmions  that  have  heretofore  been  made,  in  substan- 
tial conformity  to  them.  Indeed,  independent  of  opinions  in  some 
of  the  actions  now  before  us  (from  which  an  appeal  has  been  taken, 
or  the  cause  has  come  up  on  a  certificate  of  division) ,  every  reported 
ease  on  this  subject  has  been  settled  substantially  in  accordance 
with  these  views.  See  Woodworth  v.  Sherman,  and  Woodwortfa 
o.  Cheever  et  al.,  Cir.  Ct.  for  Mass.,  May  Term,  1644,  decided 
by  Justice  Story ;  Van  Hook  v.  Wood,  Cir.  Ct.  for  New  Yorfc, 
October  Term,  1844,  by  Justice  Betts  ;  Wilson  v.  Curteis  & 
Grabon,  Cir.  Ct.  for  Lodsiana,  by  Justice  McCaleb  ;  Brooks  & 
Morris  v.  Bicknell  et  al.,  Cir.  Ct.  for  Ohio,  July  Term,  1844,  by 
Justice  McLean  (Western  Law  Journal,  October,  1845);  But- 
ler's opinion,  as  Attomey-Gen^al,  in  Bhnchard's  case  (Opinions 
of  Attorneys-General,  pp.  1134  and  1209). 

All  that  remains  for  me  is  to  advert  a  moment  to  that  branch  of 
the  construction  adopted  by  the  majority  of  the  court,  which,  after 
^ving  to  both  assignees  and  grantees  a  benefit  m  the  new  patent  or 
term  beyond  "  the  extent  of  their  interests  "  under  the  contract 
of  assignment,  undertakes  to  go  still  farther,  and  make  a  discrimi- 
nation between  assignees  and  grantees,  as  to  the  enjoyment,  under 
the  renewal,  of  their  difierent  original  interests,  it  gives  to  the 
latter,  the  grantees,  by  the  mere  force  of  this  last  clause  in  the 
eighteenth  section,  the  enjojnnent  of  all  their  old  interests  during 
the  whole  of  the  new  term ;  but  it  gives  to  the  former,  the  as- 
signees, the  enjoyment  of  only  about  a  third  portion  of  their  oM 
interests  during  that  term.  In  other  words,  it  gives  to  **  grantees 
of  the  right  to  use  the  thing  patented  "  a  continuance  of  all  their 
interests  ;  but  to  assignees,  whose  interests  extended  to  the  ri^t 
to  make  and  to  vend,  as  well  as  use,  the  diing  patented,  a  continu- 
ance of  only  a  part  of  theirs.  In  such  a  discrimination,  uncounte- 
nanced  and  unwarranted,  as  it  seems  to  me,  by  either  the  words 
or  the  spirit  of  the  act  of  Congress,  I  am  sorry  to  find  another 
strong  ground  of  dissent  to  the  opinion  of  the  coint.  The  act 
does  not  say,  as  is  their  construction,  that  "  the  benefit  **  of  only 
^^the  right  to  use  the  dibig  patented  "  shall  extend  to  anv  one, 
whether  an  assignee  or  grantee ;  but  that  the  benefit  of  the  re* 
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lewal  shall  extend  to  both,  ^^  to  the  extent  of  their  respeetive  inter* 
ests,"  though  difiering  clearly  in  extent  as  they  do,  and  as  will 
loon  be  more  fully  shown. 

'^  Judges  are  bound  to  take  the  act  of  parliament  as  the  legift* 
.lature  have  made  it."  1  D.  &  £.  52,  and  Dwarris  on  Statutes, 
711- 

But  the  words  in  this  act,  ^^  the  right  to  use  the  thing  patented,'' 
must  be  transposed,  and  other  words  altered  in  their  ordinary  mean" 
ing,  to  make  these  a  description  of  the  interests  conferred. 

They  are  now  a  description  of  one  kind  of  purchasers,  that  it 
^^  grantees  of  the  right  to  use  the  thing  patented,"  to  whom  the 
renewal  should  extend,  if  they  had  stipulated  for  any  interests  there^ 
in  by  their  contracts.  The  clause  refers  to  two  classes,  who  may 
m  such  case  be  benefited  by  the  renewal.  ^^  Assignees  "  are  one 
class,  and  ^^  grantees  of  the  right  to  use  the  thing  patented  "  are  the 
other  class.  This  accords  with  the  language  itself,  and  also 
with  the  punctuation  of  this  clause,  as  ejuunined  by  me  in  menu* 
acript  on  file  in  the  Senate,  and  as  printed  by  the  State  department* 
havmg  no  comma  or  othor  poinUng  in  it  except  after  the  word 
^^  patented."  It  aocords,  too,  with  what  b  well  understood  to  b9 
the  fact,  that  ass^nees  and  grantees  usually  constitute  two  distinct 
classes  of  purchasers,  the  former  being  those  who  buy  a  part  or  aQ 
of  the  patent  ri^  itself,  and  can  nrotect  their  intevests  by  suits  in 
their  own  name ;  and  the  latter  oeing  those  who  buy  only  '^  the 
right  to  use  the  tii^  patented,"  and  generally,  except  where  the  use 
b  exclusive  (fourteenth  section),  cannot  institute  suits  in  their  own 
name  for  encroachments  upon  it.  In  the  fece  of  this,  to  hold  thai 
usignees  and  grantees  mean  the  same  thing  here,  aad  that  the 
words  ^'  of  the  right  to  use  the  thing  patented"  ftpP^J  equally  to 
both,  is  a  departure  from  the  above  established  usage  in  employmg 
those  terms,  and  gives  a  different  meaning  to  them  from  what  is 
previously  twice  given  in  this  very  act.  Thus  in  the  elev^ath  seetioo 
an  ^^  assignment "  is  motioned  as  one  thing,  and  ^^  a  grant  and  coa* 
veyance  of  the  exclusive  right,"  &e.,  as  another,  and  in  the  four* 
teeoth  section,  ^^  assigns  "  are  spoken  of  as  if  one  class,  and 
^^  grantees  of  the  exclusive  right,"  jtc,  as  if  another.  And  why 
does  the  condusion  to  this  clause  say  ^^  to  the  extent  of  their  respet^ 
twe  mterests  therein,"  if  such  assignees  and  grantees  %b  to  patents 
were  not  in  this  very  clause  considered  by  Congress  as  having  -dif^ 
ferent  interests,  and  that  these  were  to  be  protected  according  to 
their  respectioi  extents  ?  It  would  have  said,  and  must  be  made 
to  say,  if  sustainmg  the  construction  of  the  court,  ^^  to  the  extent 
V  of  that  rt^A^,"  or  ^^  to  the  extent  of  that  <n<er«9l,"  and  there  stop. 
Manifestly,  dien,  there  is  not  conferred  on  these  two  classes,  by 
this  clause,  either  in  its  spirit  or  t»  Midem  90rbi8y  merely  '^  tae 
riffht  to  use  the  thing  patented,"  but  on  the  contrary,  '^  the  benefit 
of  the  renewal,"  ^^  to  the  extent  of  their  respective  interests  in  thf 
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diing  patented."  The  interests  of  the  grantees  maj  be  liiBited  to 
the  use,  and  those  of  the  assignees  ifiay  not  be,  but  uichide  the 
right  to  make  and  vend  as  well  as  use  ;  yet  large  or  long  as  may  be 
the  interests  of  either,  die  benefit  of  the  reneml  b  to  cover  tbem^ 
if  the  extent  of  them,  under  die  original  assigpment  or  grant,  reached 
to  the  new  term.  One  is  not  to  have  the  whole  of  his  interests 
protected  and  the  other  a  part  only,  when  their  equities  are  the 
same.  But  the  assignee  is  to  have  to  the  ext^it  of  his,  which  is  to 
Drake,  vend,  and  use  ;  and  the  grantee  only  ^^  of  the  right  to  use" 
b  to  have  to  the  extent  of  hb. 

Thb,  to  my  apprehension,  b  unquestionably  the  substance  of 
what  Congress  has  said  on  this  topic ;  and  yet  it  is  only  by  sup* 
posing  new  hmguage  not  in  the  act,  or  by  transposing  some  of  the 
old,  so  as  not  to  be  in  harmony  vrith  the  origmal  structinre  of  the 
sentence,  or  by  giving  a  meaning  to  words  different  from  what  has 
been  establbhed  and,  m  my  view,  only  by  doing  thb,  that  any 
foundation  can  be  laid  in  support  of  thb  part  of  the  construction  ap- 
proved by  the  cotnt.  But  ^^  it  b  safer,"  said  Mr.  J.  Asfaurst, 
^^  to  adopt  what  the  legislature  have  actually  said,  than  to  suppose 
what  diey  meant  to  say."     1  D.  &  £.  52  ;  6  Adolph.  &  EUb,  7. 

It  may  be  well,  also,  not  to  Cn^et,  that  it  b  always  more  judicial, 
and  less  like  l^ishtion,  to  adhere  to  what  Congress  have  actually  said, 
and  that  it  b  more  imperative  to  do  this  wh^i  by  adhering  to  it  yon 

nout,  as  in  this  case,  the  manifest  intention  of  the  previous  part 
e  section.  Nor  can  the  inconsistency  produced  by  the  ccm* 
struction  of  the  court  be  without  influence  in  creating  doubts  as  to 
its  correctness  ;  as  by  it  ^^  the  benefit  of  the  renewal "  will  be  ex- 
tended to  assignees  and  grantees  not  in  a  ratio  with  ^^  their  respect- 
ive  interests,"  —  the  words  of  the  law,  —  nor  in  conformity  to  their 
respective  contracts,  nor  according  to  the  respective  coosideratioas 
they  have  paid,  nor  in  proportion  to  the  respective  losses  they 
have  sustained,  but,  under  the  same  general  permb5i<»i  as  to  the 
extent  of  the  "  respective  interests  "  of  both,  one  class  will  be  al- 
lowed to  the  full  extent  of  hb  previous  interests,  and  the  other  to 
only  a  part  of  that  extent. 

^  By  what  authority,  let  me  respectfully  ask,  is  thb  general  permb- 
sion  thus  divided,  and  in  one  class  or  case  limited  and  in  the  other 
not  ?  By  what  legal  authority  are  assignees  cut  ofiT  firom  a  valuable 
portion  of  their  mterests  m  a  patent,  while  grantees  to  use  the  tUw 
patented  are  allowed  to  exercise  the  whole  of  theirs,  and  both 
under  (me  and  the  same  general  permbsion,  covering  all  ^^  their 
reepeetive  interests  "|  ?  To  make  this  discrimination,  and  allow  to  one 
class  the  full  extent  of  theb  interests  and  to  the  other  not  the  iiiU 
extent  of  theirs,  when  the  law  says  it  shall  be  ^^  to  the  extent  oi 
their  respective  interests,"  and  when  theu*  respective  contracts  uad 
eauities  show  that  thb  should  include  both  the  diiffation  and  quantity 
ot  their  interests,  looks  like  a  dbtinction  in  a  gteet  degree  arbitrary, 
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and  not  a  little  in  conflict  with  the  plain  words  and  design  of  the  act 
of  Congress. 

But,  beside  diis  further  departure  from  what  seems  to  me  the 
obvious  meaning  of  the  eighteenth  section,  caused  by  this  branch  of 
the  construction  of  the  court,  it  will  fail,  I  fear,  as  any  compromise 
of  the  difficulties  arising  under  this  section,  if  any  compromise  be 
expected  from  it.  It  is  not  likely  to  ayert  nnn  from  most  of  those 
Indigent  inventers,  who  have  in  their  distresses  resorted  for  aid  to 
the  delusive  provisions  of  that  section.  Their  veiy  necessities  and 
embarrassments,  which  are  the  justification  for  granting  the  renewal 
to  them,  have  usually  forced  them  to  sell  and  assign  aU  the  original 
patent,  as  was  the  case  with  Woodworth  m  this  instance  ;  and  if 
in  such  circumstances  the  law  is  to  strip  them  of  all  benefits  under 
the  renewal,  and,  without  any  contract  to  that  efifect,  confer  those 
benefits  on  the  assignees  and  grantees  of  the  dd  patent,  the  law  is 

Enrfectly  suicidal  as  to  the  only  design  to  be  eflfected  by  its  bounty, 
ut  if,  seeing  this,  the  construction  b  modified,  as  here,  by  the 
court,  so  as  to  deprive  the  patentee  in  such  cases  of  only  the  ben- 
efits of  the  use  ot  his  old  patent  or  old  machines  during  the  new 
term,  this  qualification  in  the  operation  of  the  law  will,  it  is  appro*- 
hended,  usually  prove  a  mere  mockery,  working,  in  most  cases,  as 
fully  as  the  court's  construction  without  the  qualificafion  would, 
Ae  entire  defeat  of  the  laudable  object  of  the  renewal  towards 
patentees.  In  one  or  two  of  the  cases  now  before  us,  the  patentee^ 
under  this  construction,  v/^  still  be  subjected  to  defeat  and  bur* 
densome  costs.  In  relation  to  its  effect  on  the  present  patent  as 
a  whole,  all  the  consequences  cannot  now  be  ascertained.  But  it 
is  admitted,  that  the  inventor  had  assigned  the  whole  of  the  old 
patent,  so  that  no  right  whatever  to  use  will  remam  in  his  repre- 
sentatives to  dispose  of ;  or  if  a  right  remains  where  machines  are 
not  now  m  actual  use,  probably  enough  are  now  in  use  to  supply 
fer  some  time  the  public  wants  in  most  parts  of  the  United  States. 

The  right  to  continue  to  use  them  will  probably  last  during  the 
whole  seven  years  the  renewal  runs,  as  the  machine  will  usually, 
with  proper  repairs,  do  service  beyond  that  time.  It  will  not^ 
then,  be  v^  difficult  to  calculate  what  value,  during  the  seven 
years,  will  be  derived  from  the  right  to  make  and  vend  machines, 
when  the  use  of  othors  already  in  eidstence  is  scattered  over 
every  section  of  the  country,  and  they  may  be  employed  all  the 
tiJDe  of  the  extended  patent,  without  the  assignees  or  grantees  ever 
having  paid  or  being  obliged  to  pay  a  dollar  for  that  extended  use. 

Looking,  then,  to  the  beneficent  design  of  the  eighteenth  sec* 
tion,  to  enforce  the  Constitution,  by  advancing  science  and  the  arts, 
and  protecting  useftd  mvendons,  through  the  security  for  a  long^ 
term  to  men  of  genius  of  a  property  m  their  own  labors,  in  cases 
where  they  had  not  been  already  remmerated  for  their  time  and 
expenses,  I  caumot  but  fear  that  the  construction  given  by  the  ma* 
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jority  of  the  court  wiD  prove  most  unfortuiiate^     It  will  tend  It 

E lunge  into  still  deeper  embarrassment  and  destitution,  hj  losses  la 
tigation  and  by  deprivation  of  a  (urtber  extended  sale  en  their  in- 
ventions, those  whose  worth  and  poverty  induced  Congress  lo 
attempt  to  aid  them. 

Nor  would  a  different  construction  tie  up,  as  some  suppose,  the 
future  use  of  numerous  patents.  Of  die  fourteen  thousand  fi?e 
hundred  and  twenty-six  heretofore  issued,  since  die  Constitation 
was  adopted,  I  am  enabled,  by  die  kindness  of  the  CoramissioDer 
of  Patents,  to  state,  that  onhr  ten  have  been  renewed  under  the 
eighteenth  section  during  nearly  ten  years  it  has  been  in  operados. 

And  if  the  individuals  who  use  the  improved  machines,  the  fruit 
of  the  toil  and  expense  and  science  of  others,  were  obliged  in  bet 
one  case  in  a  year,  over  the  whole  country,  to  pay  something  fer 
that  further  use,  is  it  a  great  grievance  ?  They  are  not  obligied 
to  employ  the  patent  at  all,  and  will  not  tmless  it  is  better  by  the 
amount  they  pay  than  what  was  in  use  before.  And  is  it  a  great 
hardship  or  inequitable,  where  they  are  benefited  by  another's  tri- 
ents,  money,  and  labor,  to  compensate  him  m  some  degree  there- 
for ? 

While  other  countries,  and  Congress,  and  our  State  courts  are 
adopting  a  more  liberal  course  yearly  towards  such  public  benefac- 
tors as  mventers,  I  should  regret  to  see  this  high  tnbtmal  pursue  a 
kind  of  construction  open  to  the  imputation  of  an  opposite  charac- 
ter, or  be  supposed  by  any  one  to  evince  a  feeling  towards  pateo' 
tees  which  belongs  to  other  ages  rather  than  this  (and  which  I  am 
satisfied  is  not  cherished) ,  as  if  patentees  were  odious  monopo- 
lists of  the  property  and  hibors  of  others,  when  in  truth  they  are 
only  asking  to  be  protected  in  the  enjoyment  and  sale  of  their  own, 
—  as  truly  their  own  as  the  wheat  grown  by  the  fanner,  or  the 
wagon  built  by  the  mechanic. 

Nor  should  we  allow  any  prejudices  against  the  utility  of  patents 
generally,  and  much  less  agabst  the  utility  of  the  invendon  now 
under  consideradcm,  to  make  our  constructions  more  rigid  in  this 
case.  The  settled  doctrine  of  the  courts  now,  under  the  lights  of 
longer  experience,  though  once  otherwise,  is  in  doubtfiil  cases  to 
incline  to  construcdons  most  favorable  to  patentees.  Grant  et  al. 
t.  Raymond,  6  Peters,  218  ;  1  Sumner,  485  ;  Wyeth  tr.  Stone, 
1  Story's  Rep.  287  ;  Blanchard  v.  Sprague,  2  Story's  Rep.  169. 
Nor  is  it  strange  diat  this  should  be  the  case  in  the  nineteenth  cmi- 
tury,  however  difierent  it  was  some  generations  ago,  when  we  daily 
witness  how  the  world  has  been  benefited  since  by  the  patented 
inventions  and  discoveries  in  steam,  in  all  its  wonderful  varieties 
andiuulities,  and  m  cleaning,  spinning,  and  weaving  cotton  1^  ma- 
chinery for  almost  half  the  human  race,  and  in  myriads  of  other 
improvements  in  other  things,  shedding  so  benign  a  light  ovef  the 
age  in  which  we  live,  and  roost  of  them  excited  and  matured  only 
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Mder  the  proleotkii  ioouired  to  their  iaventecs  by  an  en^htened 
goyerament. 

Some  estimate  can  be  fcmned  of  the  usefiilness  of  the  present 

Eitent^  and  its  title  to  favor,  when  one  machine  is  computed  to  per- 
rm  the  labor  of  planing  and  grooving  in  one  day  that  would  re- 
quire fifty  days  by  a  man,  and  which  is  supposed  to  reduce  near 
seven  tenths  the  exi»ense  of  such  work  m  every  building  where  the 
improved  method  is  used,  —  as  it  ere  long  will  be  bv  the  many 
millioiis  of  our  own  population,  and  in  time  over  the  civilized 
world.  Every  honest  social  system  must  shield  such  inventions, 
and  every  wise  one  sedcs  undoubtedly  to  encourage  them. 
^  •  To  be  liberal,  then,  in  the  protection  of  patentees,  is  only  to  be 
just  towards  the  rights  of  property.  To  stimulate  them  in  this  and 
olfaer  ways  to  greater  exertions  of  ingenuity  and  talent  is  to  in- 
crease the  public  wealth,  and  hasten  the  prc^ess  of  practical  im- 
provements, as  well  as  of  science.  And  to  discountenance  en- 
eroachroeots  on  their  rights,  and  defeat  piracies  of  their  useful 
labors,  is  calculated  in  the  end  to  better  the  condition  of  every 
vaiik  in  society,  and  introduce  wider  and  faster  all  the  benefits  of  a 
superior  state  of  civilization  and  the  arts. 


Andrew  P.  Simpson,  Joseph  Forsyth,  and  Bagdad  Mills,  Appel- 
lants, r.  James  G.  Wilson. 

The  deoision  of  die  ooart  in  the  preceding  ease  of  Wibon  v.  Ronieean  et  at., 
namely,  that  when  a  ]^tent  ia  renewed  under  the  act  of  1836,  an  awi^ee  under  , 
the  old  patent  haa  a  right  to  continue  the  uae  of  the  patented  machine,  but  not 
to  vend  others,  again  affirmed. 

An  assignment  of  an  ezclusiTe  right  to  use  a  machine,  and  to  vend  the  same  to 
others  for  use,  within  a  specified  territory,  authorizes  the  assignee  to  vend  else* 
where,  out  of  the  said  territory,  the  promict  of  said  machine. 

The  restriction  upon  the  assignee  is  only  that  he  shall  use  the  machine  within  the 
■pacified  territory.    There  is  Bone  as  to  the  sale  of  the  product. 

This  ease  came  up  on  a  certificate  of  division  in  opinion  be- 
Hween  the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Louisiana,  sitting  as  a  court  of  equi^. 

Wilson  was  the  complainant  below,  who  filed  a  bill,  and  ob- 
tamed  an  injunction  against  Simj^on,  Forsyth,  and  Mills.  After 
sundry  proceedings  m  the  case,  Forsyth  put  in  a  plea,  and  a  rule 
was  obtained,  that  the  plaintiff  should  show  cause  why  the  injunc- 
tion should  not  be  dissolved.  Upon  argument,  the  court  dismissed 
the  rule,  and  the  case  was  set  down  for  hearing  by  consent  of  par- 
ties ;  the  complainants  sot  admitting  the  facts  alleged  in  the  plea, 
but  for  the  purpose  of  raising  the  questions  of  law  which  they  in- 
volved, and  obtaining  a  speedy  decision  of  the  same. 
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Upon  the  argwneat,  the  di?ision  of  opimQQ  trose  wfaidi  wifl  be 
presenily  stated. 

The  facts  in  the  case  were  these. 

The  pateDt  for  pkniiig,  &c.,  haTing  been  obtauied  bj  Wood  worth 
m  1828,  as  has  been  particularly  mentioned  in  the  report  of  the  pre- 
ceding case  of  Wilson  v.  BxMissemuet  al.,  Forqrth,  one  of  the  defend- 
ants  below,  became  an  assignee  under  that  patent  fior  all  its  rights  witliio 
the  county  of  Escambia,  in  West  Florida.    This  took  place  in  1836. 

Woodworth,  the  patentee,  having  died,  his  administrator,  ia 
1842,  obtained  a  renewal  of  the  patent  under  the  act  of  1836  ; 
and  in  J  843  assigned  to  Wilson,  the  compbdnam  bebw,  all  the 
rights  under  the  extended  patent  for  the  States  of  Louisiana,  Ala- 
bama, and  the  Territory  of  Florida. 

On  the  13th  of  April,  1844,  the  said  Wilson  instituted  proceed- 
ings in  equity,  in  the  Circuit  Court  of  Louisiana,  against  the  de- 
fendjmts,  on  the  ground  that  they  infringed  on  his  just  rights  by 
setting  up  and  putting  in  operation  the  said  patented  machines  in 
the  Territory  of  Florida  ;  and  by  Tending  in  New  Orleans  large 
quantities  of  dressed  lumber,  phunk,  &c.,  the  products  of  the  ma- 
chines there  established. 

In  May,  1845,  the  cause  came  up  for  hearing,  as  above  stated, 
when  the  following  points  were  ordered  to  be  certified  to  this  court, 
namely  :  — 

"  J.  G.  Wilson  r.  Simpson  et  al.    No.  1226. 

^^  This  case  coming  on  to  be  heard  aa  demurrer  filed  to  the  plea 
of  Joseph  Forsyth,  one  of  the  defendants,  set  down  for  hearing  by 
consent,  and  the  matters  of  law  arising  on  said  plea,  the  foUowii^ 
points  became  material  to  the  decision,  and  being  considered,  the 
court  were  divided  in  opinion  on  the  following  points  :  — 

'^  1.  Whether,  by  law,  the  extension  and  renewal  of  the  said 
patent,  granted  to  William  Woodworth,  and  obtained  by  William 
W.  Woodworth,  his  executor,  inured  to  the  benefit  of  said  defend- 
ant, to  the  exteilt  that  said  defendant  was  interested  in  said  patmt 
before  such  renewal  and  extension. 

'^  2.  Whether,  by  law,  the  assignment  of  an  exclusive  right  to 
the  defendant,  by  the  original  patentee,  or  those  claiming  under 
him,  to  use  said  machine,  and  to  vend  the  same  to  others  for 
use,  within  the  county  of  Escambia,  in  the  Territory  of  West 
Florida,  did  authorize  said  defendant  to  vend  elsewhere  than  in  said 
county  of  Escambia,  to  wit,  in  the  ci^  of  New  Orieans,  State  of 
Louisiana,  plank,  boards,  and  other  materials,  product  of  a  machine 
established  and  used  within  the  said  county  of  Escambia,  in  the 
Territory  of  West  Florida. 

"  Wherefore,  upon  the  request  of  defendants'  counsel,  it  is  or- 
dered and  directed,  that  the  foregoing  points  of  law  be  certified  for 
the  opinion  of  the  Supreme  Court  of  the  United  States." 
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The  case  was  argaed  by  Mr.  Oilpin  snd  Mr.  WeHcoU^  for  the 
defendants  below,  who  were  the  appellants  in  this  court,  and  bj 
Mr.  Henderson  and  Mr.  R,  Jokmon^  for  Wilson. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

The  questions  in  this  case  come  up  on  the  certificate  of  a  divis- 
ion of  opinion  in  the  court  bdow.  -  The  judgment  of  this  court 
in  the  previous  case  of  Wilson  v.  Rousseau  et  al.,  upon  the  second 
question  certified  in  that  case,  disposes  of  the  first  question  certi- 
fied here,  and  is  answered  accordingly. 

The  second  question  certified  involves  the  point,  whether  or  not 
the  assignment  of  an  exclusive  right  to  make  and  use,  and  to  vend 
to  others,  planing-machines,  within  a  given  territory  only,  authorizes 
the  assignee  to  vend  elsewhere,  out  of  the  said  territory,  the  plank, 
boards,  and  other  materials,  the  product  of  said  machines. 

The  court  have  no  doubt  but  that  it  does ;  and  that  the  restric- 
tion in  the  assignment  is  to  be  construed  as  applying  solely  to  the 
using  of  the  machine.  There  is  no  restricdon,  as  to  place,  of  the 
sale  of  the  product.     Certificate  accordingly  to  court  below. 

Order. 

This  cause  came  on  to  be  beard,  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana,  and  on  the  points  and  questions  on  which  the  judges 
of  the  said  Circuit  Court  were  opposed  m  opinion,  and  which  were 
certified  to  this  court  for  its  opimon  agreeably  to  the  act  of  Con- 
gress in  such  cmie  made  and  provided,  and  was  argued  by  counsel* 
On  consideration  whereof,  it  is  the  (^[>inion  of  this  court,  — 

1.  That,  by  law,  the  extension  and  renewal  of  the  said  patent 
granted  to  William  Woodworth,  and  obtained  by  William  W. 
Woodworth,  his  executor,  did  not  inure  to  the  benefit  of  said  de- 
fendant to  the  extent  that  said  defendant  was  interested  in  said  pa- 
tent before  such  renewal  and  extension  ;  but  the  law  saved  to  per- 
sons in  the  use  of  machines  at  the  time  the  extension  takes  effect 
the  right  to  continue  the  use. 

2.  That  an  assignment  of  an  exclusive  ri^  to  use  a  machine, 
and  to  vend  the  same  to  others  for  use,  within  a  specified  territory, 
does  authorize  an  assignee  to  vend  elsewhere,  out  of  the  said 
territory,  plank,  boards,  and  other  materials,  the  product  of  such 
machine. 

It  is  therefore  now  here  ordered  and  decreed  by  this  court, 
that  it  be  so  certified  to  the  said  Circuit  Court. 
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James  G.  Wilson,  Complainant  and  Appellant,  v.  Joseph  Tuemsb, 
Junior,  and  John  C.  Turner,  Defendants. 

The  deeisioD  of  the  court  in  the  two  preceding  cases,  namely,  that  where  a  patent 
is  renewed  under  the  act  of  1836,  an  aisignee  under  the  old  patent  has  a  right 
to  oontinna  tha  use  of  the  machina  which  he  is  nmng  al  the  tima^the  neewal, 
again  affirmed. 

This  case  came  up,  by  appeal,  from  the  Circuit  Court  of  the 
Onited  States  for  the  District  of  Maiyland,  sitting  as  a  court  of 
equinr. 

The  bill  was  filed  by  Wilson,  as  the  assignee  of  William  W, 
Woodworth,  the  administrator  of  Woodworlh,  the  patentee,  as 
stated  in  the  report  of  the  preceding  case.  It  set  out  the  patent 
and  assignment,  and  then  prayed  for  an  injunction  and  account. 

The  answer  referred  to  the  mutual  assignment  made  between 
Woodworth  and  Strong  on  the  one  part,  and  Toogood,  Halstead, 
Tyack,  and  Emmons  of  the  other  part,  which  was  recited  m  the 
preceding  case,  and  traced  title  regularly  down  from  these  latter 
parties  to  the  defendants. 

A  statement  of  these  facts  was  agreed  upon  by  coimsel,  and  all 
the  documents  set  forth  at  length  ;  and  upon  this  statement,  together 
with  the  bill  and  answer,  the  cause  was  argued. 

At  April  term,  1845,  the  court  dismissed  the  bill,  and  from  tbn 
decree  the  case  was  brought  up,  by  appeal,  to  this  court. 

It  was  argued  by  Mr.  Phelpt  and  Mr.  WtbtUr^  ibr  Wilson,  the 
appellant,  and  Mr.  Sekley^  for  the  appellees,  who  were  the  defend- 
ants below. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

The  judgment  of  the  court  in  the  previous  case  of  Wilson  v. 
Rousseau  et  al.  disposes  of  the  questions  in  this  case,  and  affirms 
the  decree  of  the  Curcuit  Court. 


William  W.  Woodworth,  Administrator,  &c.,  and  E.  V.  Bunn, 
Assignee,  Complainants  and  Appellants,  v.  James,  Benjamin, 
AND  Alpheus  Wilson. 

An  objection  to  the  validity  of  Woodworth's  patent  (br  a  planing-niachine,  namelr, 
that  he  was  not  the  first  and  original  inTeoter  thereof  if  not  mutaiBad  bjr  the 
evidence  offered  in  this  caie. 

Nor  18  the  objection  well  founded,  that  the  specifications  accompanying  the  appli> 
cation  fiir  a  patent  are  not  sufficiently  fbn  end  explicit,  so  as  to  enable  a  me- 
chanic of  ordinary  skill  to  build  a  machine. 

An  assignee  of  the  exclusive  right  to  use  ten  machines  within  the  city  of  Louisville, 
or  ten  miles  round,  may  join  his  assignor  with  him  in  a  suit  for  a  violation  of  the 
patent  right,  under  the  circumstances  of  this  ease. 
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The  bill  was  filed  m  this  case,  m  the  Circuit  Court  for  the  Dis- 
trict of  Kentucky,  by  the  complainants,  setting  forth  that  William 
Woodworth  was  the  inventer  and  patentee  of  a  certain  planing- 
macliine,  describmg  it ;  abo,  the  extension  of  the  said  patent  to  W. 
W.  Woodworth^  as  administratcur,  and  that  £.  V.  Buan,  one  of  the 
comt)lainants,  took  an  assignment  from  the  said  W.  W.  Woodworth 
for  the  exclusive  right  of  making,  using,  and  vending  machmes  for 
planing,  &c.,  under  the  extension  of  the  patent,  withm  the  limits  of 
the  city  of  Louisville,  and  in  the  district  of  country  ten  miles  aroimd 
said  city. 

The  bill  further  charges,  that  the  defendants  have,  in  violation  of 
the  rights  of  the  coroplain^ts,  erected  and  put  in  operation  in  the 
city  of  Louisville  a  planing-machine,  &c.,  which  machine  is,  in  all 
its  material  parts,  substantially  like  and  upon  the  plan  of  the  ma* 
chme  of  the  complainants,  and  persist  in  usmg  the  same. 

The  defendant  James  Wilson  answered  the  bill,  substantially 
denying  most  of  the  material  allegations  contained  in  it.  The  other 
defendants  answered  by  denying  that  they  had  any  interest  in  the 
machined 

The  court  granted  an  injunction,  enjoining  the  defendant  James 
Wilson  from  using  the  machine. 

Afterwards  an  application  was  made  to  the  court,  on  behalf  of  the 
complainants,  for  a  rule  upon  the  defendant,  James  Wilson,  to 
show  cause  why  an  attachment  should  not  be  issued  against  him  for 
a  violation  of  the  injunction,  which  was  accordingly  granted. 

The  defendant  showed  cause  by  affidavit,  in  which  he  affirms, 
that  immediately  on  the  service  of  the  injunction  he  bad  ceased  to 
use  the  machine  mentioned  in  the  bill,  and  conformed  himself  to 
the  order  of  the  court,  and  that  he  had  puichaaed  and  set  up  Bick-> 
nell's  planing-machine,  which  he  was  using,  and  which  was  sub- 
stantially different  from  the  machine  of  the  complainants. 

Much  testimony  was  taken  in  the  court  below,  on  the  quesdon 
whether  the  machine  which  the  defendant  had  substituted  and  was 
using  was,  in  all  its  material  and  substantial  parts,  like  Wood- 
worSi's,  which  it  is  not  material  to  refer  to  more  particularly.  A 
great  deal  of  testimony  was  also  taken,  for  the  purpose  of  showing 
that  Woodworth  was  not  the  original  inventer  of  the  complainant's 
machine,  which  it  is  also  not  necessary  to  recite. 

The  cause  afterwards  came  to  a  hearing  on  the  merits,  upon  the 
pleadings  and  proofs,  and  also  upon  the  rule  previously  granted 
against  the  defendant,  to  show  cause  why  an  attachment  should  not 
issue  for  a  violation  of  the  injuoction,  and,  after  consideration,  the 
court  dissolved  the  injunction  and  dbmissed  the  bill,  and  discharged 
the  rule  to  show  cause,  with  costs. 

As  the  opinion  of  the  court  refers  in  general  terms  to  the  mter- 
est  of  Woodworth  under  the  assignment,  as  a  justification  for  his 
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being  joined  as  a  party  in  the  suit,  it  is  proper  to  set  forth  the  as- 
signment, which  was  as  follows. 

Transfer  from   Woodworthy  Mministratorj  ^c,  to  E,  V.  Bims. 

*^  Whereas  WilKam  Woodworth,  now  deceased,  did,  in  his  life- 
time, obtain  letters  patent,  issued  under  the  great  tetX  of  the  United 
States,  bearing  date  the  27th  day  of  December,  1838,  giving  and 
granting  to  him,  the  said  Woodwortfa,  bis  heirs,  administrators,  and 
assigns,  for  and  during  the  term  of  fourteen  years  from  the  date  of 
the  said  letters  patent,  the  full  and  exclusive  right  and  liberty  of 
making,  constructing,  usmg,  and  vendmg  to  pthc^  to  be  used,  a 
certain  improved  method  for  planing,  tonguing,  grooving,  and  cut- 
ting into  mouldings,  or  either,  plank,  boards,  or  any  materials,  and 
for  reducing  the  same  to  an  equal  width  and  thickness  ;  and  also  for 
facing  and  dressing  brick,  and  cutting  mouldings  in,  or  facing,  me- 
tallic, mineral,  or  other  substances. 

"  And  whereas  William  W.  Woodworth,  administrator  of  said 
William  Woodworth,  hath  applied  and  obtained  an  extension  of 
said  letters  patent  for  the  term  of  seven  years  from  and  after  the 
expiration  ot  said  patent,  to  wit,  the  27tfa  day  of  December,  1842, 
pursuant  to  an  act  of  Congress  in  such  case  made  and  provided, 
and  hath  a  certificate  of  said  extension  annexed  to  said  patent, 
signed  by  the  Conunissioner  of  Patents,  under  the  great  seal  of  the 
patent-office  of  the  United  States,  and  dated  November  16th, 
A.  D.  1842.  And  whereas  E.  V.  Bunn,  of  the  city  of  Louis- 
ville, in  the  State  of  Kentucky,  hath  fully  viewed,  examined,  and 
considered  for  himself  the  said  improvement,  and  of  his  own  mo* 
tion  hath  requested  and  desired  the  said  William  W.  Woodwortfa, 
administrator  of  said  Williain  Woodworth,  deceased,  to  give  a  li- 
cense and  permission,  in  writing,  for  constructing  and  using  ma- 
chines on  the  said  improved  plan  in  the  city  of  Louisville  aforesaid, 
including  the  district  of  country  within  ten  miles  of  said  city,  and 
m  no  other  city,  town,  or  place  in  the  United  States,  or  the  terri- 
tories thereof,  on  the  concUtions  hereinafter  mentioned  ;  and  hare 
offered  to  pay  him  the  sum  of  fifteen  hundred  dollars  for  such  li- 
cense and  consent  in  writing  ;  with  which  request  and  desire  the 
said  William  W.  Woodworth,  administrator  of  William  Wood* 
worth,  deceased,  has  agreed  to  co^iply. 

*'Now,  know  all  men  by  these  presents,  that  the  said  W.  W. 
Woodworth,  administrator  of  William  Woodworth,  deceased,  in 
consideration  of  the  said  sum  of  fifteen  hundred  dollars,  secured  to 
be  paid  to  him,  the  said  William  W.  Woodworth,  adminbtrator  of 
William  Woodworth,  deceased,  doth  hereby  give  his  full  consent 
and  permission  in  writing,  and  license  to  the  said  £.  V.  Bunn,  and 
to  his  executors,  administrators,  and  assigns,  to  construct  and  use, 
during  the  said  extension  of  the  aforesaid  patent,  ten  planing-ma- 
chines  on  the  improved  plan  aforesaid,  within  the  city  of  LouisviDe, 
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and  includiBg  the  district  of  countty  within  ten  miles  of  said  cinr, 
and  in  no  other  city,  town,  or  place  witbm  the  United  States  or  the 
territories  thereof;  and  also,  within  said  limits,  to  dispose  of  the 
plank  or  other  things  dressed  and  prepared  in  the  said  machines  ; 
and  he  doth  also  hereby  authorize  and  empower  the  said  £.  Y. 
Bunn,  and  his  executors,  administrators,  and  assigns,  in  the  name  of 
said  Woodworth,  administrator  aforesaid,  or  in  his  own  name,  to 
conmience  and  prosecute  to  6nal  judgment  any  suit  or  suiVs  against 
any  person  or  persons  who  shall  construct  or  use  the  said  improve* 
ments  within  the  said  limits,  contrary  to  the  true  meaning  and  in- 
tent  of  the  aforesaid  letters  patent,  and  the  extension  thereof,  and 
the  laws  in  such  ca^e  made  and  provided  ;  and  to  receive  for  his 
own  benefit,  and  at  his  own  proper  costs  and  charges,  any  penalty 
or  penalties  which  he  may  recover.  And  m  consideration  of  the 
premises,  it  is  herel^  covenanted  and  i^eed,  by  and  between  the 
said  William  W.  Woodworth,  administrator  of  William  Wood- 
worth,  deceased,  his  executors,  administrators,  and  assigns  of  the 
one  part,  and  the  said  £.  V.  Bunn,  his  executors,  admmistratCMrs, 
and  assigns  of  the  other  part,  as  follows,  viz.  :  — 

<Mst.  That  the  said  William  W.  Woodwwth,  administrator  of 
William  Woodworth,  deceased,  his  executors  or  administrators, 
during  the  terms  aforesaid,  shall  not,  nor  with  themselves,  con- 
struct, or  use,  nojt  give  their  license,  consent,  and  permission  to 
any  other  person  than  the  said  £•  V.  Bunn  to  construct  or  use, 
the  improved  planing-machine,  aforesaid,  within  the  said  citv  of 
Louisville,  or  within  the  district  of  country  within  ten  miles  of  said 
city. 

'^  3d.  That  the  said  E.  Y.  Bunn,  his  executors,  admimstrators, 
and  assigns,  shall  not  nor  will,  during  the  times  aforesaid,  construct 
or  use  more  than  ten  machines  as  aforesaid  within  the  Iknits  above 
mentioned,  nor  construct  or  use  any  such  machines,  nor  sell  and 
dispose  of  any  plank  or  other  thing  dressed  and  prepared  in  such 
machme,  anywhere  else  within  the  United  States  and  the  t^tories 
thereof;  it  being  declared  to  be  the  true  intent  and  meaning  of 
these  presents  that  not  more  than  ten  planing-machines  in  the  whole 
shall  be  constructed  and  used  by  virtue  of  &e  Kcense,  consent,  and 
permission  herein  given. 

'^  3d.  It  is  understood  and  agreed  that  the  said  William  W. 
Woodworth  has  entered  and  filed  at  the  patent-oflSce,  at  Wash- 
ington, a  disclaimer  of  that  part  of  said  patent  for  die  planing- 
machine  which  claims  the  reduction  of  materials,  boards,  and 
f)lank  to  an  equal  width  and  thickness  by  circular  saws ;  and  a 
ien  is  retained  and  renewed  on  this  assignment  for  the  security  of 
the  payment  of  the  fifteen  hundred  dollars,  —  the  ccHisideration  and 
purchase-money  to  be  paid  to  said  Woodworth. 

^^  Signed,  sealed,  and  delivered,  this  21st  day  of  June,  1843. 

W.  W.  WOODWORTH,     [l.  t.] 
Adminiitrator  of  W.  Woodwnih^  deceased. 
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Woodworth   et   at   a.    Wils«B   mt  aL 

'^  The  words  *•  to  hiin  in  hand  paid  by  the  said '  were  erased, 
and  die  word  ^  ten,'  and  tbe  words  ^  in  the  name  of  said  Wood* 
worth,  administrator  aforesaid,  or  in  fab  own  name,'  were  interlined 
before  die  execution  of  tbe  forgoing  instrument  m  presence  of  D. 
£.  Sickles." 

The  cause  was  argued  by  Mr.  Latrobe  and  Mr.  Staph* j  for  tbe 
complainants,  Woodworth  and  Bunn,  and  by  Mr,  JBtM,  for  the 
defendants. 

Mr.  Jusdce  NELSON  delivered  the  opinicm  of  the  court. 

The  objection  takoi,  that  the  adnnnistrator  could  not  apply  for 
an  eztensbn  of  the  patent  granted  to  Woodworth,  his  intestate, 
under  the  eighteenth  section  of  the  patent  law,  has  been  disposed 
of  in  the  previous  case  of  Wilson  v,  Ilousseau  et  al.,  and  need  not 
be  further  noticed. 

Another  objection  taken  to  the  ri^t  of  the  complainants  to 
mainlain  the  suit  is,  that  Woodworth  was  not  the  first  and  original 
inventer  of  the  planing-machine,  against  the  using  of  which  the  de- 
fendant was  enjoined. 

Without  gomg  into  the  proob  in  the  case,  which  are  very  rolu- 
minous,  it  will  be  sufficient  to  state,  that  after  fully  considering  all 
the  evidence  produced  bearing  upon  the  question,  Uie  court  is  satis- 
fied that  the  weight  of  it  is  decidedly  against  the  objection,  and  in 
favor  of  tbe  all^ation  in  the  bill,  that  Woodworth  was  the  original 
bventer  of  the  machine. 

It  is  objected,  also,  that  the  specifications  accompanying  the 
patent  were  not  sufficiently  fiill  and  explicit,  so  as  to  enable  a  me- 
chanic of  ordinary  skill  to  build  a  machine.  The  court  is  not  sat- 
isfied, according  to  tbe  proof  in  the  case,  that  the  objection  is  well 
founded,  and  it  cannot  be  relied  on  as  affording  sufficient  ground 
for  the  dismissal  of  the  bill. 

A  further  objection  was  taken,  that  W.  W.  Woodworth,  one  of 
the  complainants,  was  improperly  joined  with  £.  V.  Bunn,  the 
assignee  of  the  exclusive  right  in  iJooisville  and  ten  miles  around 
it.  The  court  is  of  opinion,  that  the  interest  of  Woodworth  in  the 
assignment,  as  appears  from  the  record,  is  sufficient  to  justify  his 
being  made  a  party  jointly  with  tbe  assignee. 

Some  other  objections  were  taken  to  the  maintenance  of  the  suit 
on  the  argument,  which  it  is  not  material  to  notice  particularly ; 
they  have  all  been  considered,  and  in  tbe  judgment  of  the  court 
afford  no  sufficient  ground  for  the  dismissal  of  the  bill  and  the  dis- 
isolving  of  tbe  injunction. 

We  think  the  court  erred,  and  that  tbe  decree  dismissing  the 
bin,  as  to  the  defendant  James  Wilson,  and  dissolving  the  injunc- 
tion,^ should  be  reversed,  and  that  a  perpetual  injunction  should 
issue. 
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PRINCIPAL   MATTERS. 


ADVERSE  POSSESSION. 

1.  Where  the  original  poMeanon  hj  die  holder  of  land  it  in  privitjr  with  tb« 
^  title  of  the  rightfiil  owner,  in  order  to  enable  each  holder  to  arail  himself 

otthe  statnte  of  limitationi,  nothing  fhort  of  an  open  and  explicit  disavowal 

and  disclaimer  of  holding  under  that  title,  and  assertion  of  title  in  himself 

f  brought  home  to  the  oUier  party,  will  satisfy  the  law.    ZtUer*$  Lessee  r, 

£c4sr<,  289. 

2.  The  burden  of  proof  is  on  the  holder  to  establish  soch  a  change  in  the  char- 
r  acter  of  the  possession.    Ibid. 

[  3.  Th6  statute  does  not  begin  to  run  until  the  possesnon  becomes  tortioos  and 

wrongful  by  the  disloyal  acts  of  the  tenant,  which  must  be  open,  continued, 

^  and  notorious,  so  as  to  preclude  all  doubt  as  to  the  charaoter  of  the  holding) 

or  the  want  of  knowleace  on  the  part  of  the  owners,    ikid. 

4.  In  this  case  there  was  eriaence  enough  |iTon  upon  this  point  to  authorize  the 
court  below  to  submit  the  <}uestion  of  adverse  possession  to  the  jury,  and 
advise  them  that  a  foundation  was  laid  upon  wnich  they  might  presume  a 
grant  fbr  the  purpose  of  quieting  the  title.    Und. 

ATTACHMENT. 
1.  Money  in  the  hands  of  a  pvfMr^  ahhoogfa  it  umit  be  doe  to  aeamea,  is  not 
liable  to  an  attachment  by  the  orediton  of  toose  seamen.    BuekmmoM  r. 
AUumder^  90. 

5.  A  porser  cannot  be  distingnished  from  any  other  disbursing  agent  of  the 

KsTecDMent ;  and  the  mlo  is  ||enefai,  that,  so  long  as  moneir  remitins  in  the 
ands  of  a  disbncsing  officer,  it  is  as  much  the  money  of  the  United  States 
as  if  it  had  not  been  drawn  from  the  treasury.    Ibid, 

3.  A  deeision  of  a  state  eoart,  sanctjoning  soeh  an  attaehmeot,  may  be  revii^d 
by  this  court  under  the  twenty-fifth  seotion  of  the  Judiciary  Aot.    Hid. 

BILLS  OF  EXCEPTIONS. 

The  mode  in  which  bills  of  exceptions  ought  to  be  taken,  as  explained  in  Walton 
V.  The  United  States  (9  Wheat.  G51),  and  hi  4  Peters,  HK,  will  be  strictly 
adhered  to  by  this  court.    Brown  r.  Ctaris,  4. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

Sbb  CoimxROiAL  Law. 

BONDS. 

1.  By  a  statute  of  Florida,  where  suit  is  brousbt  upon  a  bond,  the  plaintiff  need 
not  prove  its  execution  unless  the  defett<fiint  denies  it  under  oath.  It  also 
provides  that  sueh  an  instmmeot  may  be  assigned ;  that  the  asrignee  be- 
comes vested  with  all  the  rights  of  the  assignor,  and  mej  bring  suit  in  hit 
own  name.    Brm^ord  r.  fVutimme^  576. 

9.  Under  this  statute,  where  a  joint  and  several  bond  was  signed  by  three 
obligors  and  made  payable  to  three  oblisees,  one  of  whom  was  also  one  of 
the  obligors,  and  the  obligees  assigned  the  bond,  the  Act  that  one  of  the 
obligors  was  also  an  obligee  was  no  valid  defence  in  a  suit  brought  by  the 
assijinee  against  the  two  other  obligors.    Ikid, 

3.  The  inability  of  one  of  the  obligees  to  sue  himself  did  not  impair  the  yitality 
of  the  bond,  but  amounted  only  to  an  objection  to  a  reoovery  in  a  ootirt  of 
law.  The  assi^ment,  and  ability  of  the  assignee  to  sue  in  his  own  name, 
removed  this  difficulty.    Ibid, 
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BONDS. 
4.  The  statato  of  Florida  plaoet  booMdt,  ••  ftr  ■•  reqMett  negotiabilitf  and  thm 
rijpbt  of  the  aisiffneo  to  me  in  hie  own  name,  upon  the  aame  foociii^  ae  btUs 
of  exchaDge  ana  pronueeory  notee.  The  eaae,  tfaoreibre,  fidb  within  the 
principle  of  a  nartner  drawing  a  bill  upon  hie  hooee,  m  making  a  note  in  the 
name  of  the  nrm.  payable  to  hie  own  order,  both  of  which  are  Talid  in  Cfae 
hands  of  a  bond  Jtae  nolder.    ttid. 

BOUNDARIES  OF  STATES. 

1.  The  grant  of  Manachttsetts,  confirmed  in  1628,  included  the  territoiT  **  ^jiog 

within  the  ipace  of  three  English  miles  on  the  south  part  of  Charles  River, 
or  of  Bhj  or  every  part  thereof."    RAode  Island  t.  MaBsachiuMUs^  691. 

2.  In  16G8,  the  crant  or  Connecticut  called  to  be  bounded  on  the  north  by  the 

line  of  the  Massachnaetts  plantations.    Rid, 

3.  In  1663,  the  jfrant  of  Rhode  Island  called  to  be  bounded  on  the  north  by  the 

southerly  bne  of  Massachusetts,    ikid. 

4.  Whether  the  measurement  of  the  three  miles  shall  be  from  the  body  of  the 

river,  or  from  the  head-waters  of  the  streams  which  fiJl  into  it,  is  not  clear. 
The  charter  may  be  construed  either  way  without  doing  violence  to  its  Ian- 
ffuage.    Ibid, 

5.  The  early  exposition  of  it  is  not  to  be  disregarded,  although  it  may  not  be 

conclusive.    Ibid. 

6.  In  1642,  Woodward  and  Saffirey  fixed  a  station  three  niiles  south  of  the  sootb- 

emmost  part  of  one  of  the  tributaries  of  Charles  River.     Ibid. 

7.  An  express  order  of  the  crown  was  not  necessary  to  run  this  line,  as  it  was 

not  tnen  a  case  of  disputed  boundary.    Ibid, 
6.  In  1702,  commissioners  were  appointed  by  Massachusetts  and  Rhode  Island 

to  run  the  boundary-line,  who  admitted  the  correctneas  of  the  former  line. 

Ibid. 
9.  In  1710,  Rhode  Island  appointed  an  agent  io  conclude  the  matter  on  aocb 

terms  as  he  micht  judge  most  proper,  who  agreed  that  the  stake  set  up  by 

Woodward  and  SaS^ey  shouldT  be  considered  as  the  commencement  or  the 

line.    Ibid, 

10.  In  1711,  Rhode  Island  sanctioned  this  agreement.    Ibid. 

11.  In  1718,  Rhode  Island  again  appointed  commissioners  with  power  to  settle 

the  line,  who  agreed  that  the  line  should  becin  at  the  same  place.  This 
was  accepted  by  Massachusetts  and  Rhode  Island,  the  line  nm  accordingly 
by  commissioners,  and  the  running  approved  by  Rhode  Island.    Ibid. 

12.  The  allegation  that  the  commissioners  of  Rhode  Island  were  nmtaken  as  to 

a  fkct,  and  believed  that  the  stake  was  within  three  miles- of  the  main  river, 
and  not  one  of  its  tributaries,  is  difficult  to  establish,  and  cannot  be  assumed 
acainst  transactions  which  strongly  imply,  if  they  do  not  prore,  the  knowl- 
edge.   Ibid. 

13.  If  the  first  commission   vras  mistaken,  it  almost  satpaases  belief  that  the 

second  should  acain  be  misled.    Ibid. 

14.  To  sustain  the  allegation  of  a  mistake,  it  must  be  made  to  appear,  not  only 

that  the  station  was  not  within  the  charter,  but  that  the  commissioneis 
believed  it  to  be  within  three  miles  of  the  river,  and  that  they  had  no 
knowledge  of  a  fact  as  to  the  location  of  it  which  should  have  led  them  to 
make  inquiry  on  the  subject    Ibid. 

15.  Even  if  the  calls  of  the  charter  had  been  deviated  fix)m,  which  is  not  clear, 

still  Rhode  Island  would  be  bound,  because  her  commisaiotters  were  author* 
ized  to  compromise  the  dispute.    Ibid, 

16.  It  is  doubtfiil  whether  a  oourt  of  chancery  could  relieve  aaamst  a  mistake 

committed  by  so  high  an  agency,  in  a  recent  ooencrenee.  ft  is  certain  that 
it  could  not,  except  on  the  clearest  proof  of  mistake.    Ibid, 

17.  This  mistake  is  not  deariy  establisned,  either  in  the  construction  of  the 

charter,  or  aa  to  the  location  of  the  Woodward  and  Safiey  station. 
IbU, 

18.  Even  if  the  mistake  were  proved,  it  would  be  diffioult  to  disturb  a  possession 

of  two  centuries  by  Massachusetts  under  an  assertion  of  right,  with  the 
claim  admitted  by  Rhode  Island  and  otkbr  cokmiea  in  the  moat  solemn 
form.    Ibid. 

19.  For  the  security  of  rights,  whether  of  states  or  individuals,  long  possession, 

under  a  claim  of  tiUe,  is  protected.  And  there  is  no  controversy  in  which 
this  great  principle  may  be  invoked  with  greater  justice  and  propriety,  than 
in  a  case  of  disputed  boundary.    Ibid. 
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BRETET  RANK. 
Tha  may  ranlatMiM  voder  wlnoli  O— wal  Gratiot  wat  remored  fiom  West 
Point  to  WMbiogton  won  ootkorizod  by  Itw,  ami  hit  broret  rank  did  not 
relooao  him  fiom  diaohaigiBg  the  duties  of  his  eommimton  proper.    GnUiol 
▼.  Um»t4d  Sut9$^  81. 

CHANCERY. 

1.  The  holder  of  a  regbter*s  certificate  of  the  parchase  of  a  lot  in  the  town  of 
Dubumie,  lawfully  acquired,  and  issued  by  the  register  under  the  two  acts 
of  2d  July,  1836,  and  3d  March,  1^87,  has  such  an  equitable  estate  in  the 
lot,  before  the  issuing  of  a  patent,  as  will  subject  the  lot  to  sale  under  ezo- 
eution  under  the  statute  of  Iowa.    Levi  v.  Tkompson,  17. 

9.  The  doctrine  established  in  the  case  of  Carroll  v.  Safford,  3  Howard,  441, 
reviewed  and  confirmed.    Md. 

3.  A  policy  of  insurance  contained  a  stipulation,  that  if  the  insured  then  bad,  or 

thereafter  should  have,  any  other  insurance  upon  the  same  property,  notice 
thereof  should  be  given  to  the  company,  and  the  same  indorsed  upon  the 
policv,  or  otherwise  acknowledged  by  the  company  in  writing,  in  default  of 
which  the  policy  should  cease.  CarpemUr  t.  Prowidemu  WaMngUm  /hsmt- 
anee  Company,  185. 

4.  A  bill  was  filed  in  equity  by  the  insured,  alleging  that  notice  was  given  to  die 

insurance  com]>any,  and  prayinc  that  the  company  might  be  compelled  to 
indorse  the  notice  upon  the  poacy,  or  otherwise  acknowledge  the  same  in 
writins.    Ibid. 

5.  When  the  answer  of  the  company,  sworn  to  by  the  then  president,  denies  the 

reception  of  the  notice,  to  the  best  of  his  knowledge  ana  belief,  the  question 
becomes  one  of  fact  end  of  law;  of  fiust,  whether  the  evidence  oflered  hj 
the  complainant  is  sufficient  to  sustain  the  allegation ;  and  of  law,  whether, 
if  so,  this  court  can  compel  the  company  to  acknowledce  it.  Ibid. 
6»  The  answer  being  responsive  to  the  oil  I,  and  denying  the  allegation,  under 
oath,  the  general  rule  is,  that  the  allegation  must  be  proved,  not  only  by  the 
testimony  of  one  witness,  but  by  some  additional  evidence.    Ibid. 

7.  Several  qualifications  and  limitations  of  this  rule  examined.    Ibid. 

8.  The  circumstances  of  this  case  are  such  that  the  general  rule  applies.    Ibid. 

9.  Two  witnesses  are  produoed,  by  the  complainant  to  prorre  the  notice,  but 

neither  of  them  swears  positively  to  it,  and  the  ciroamstanoes  of  the  case 
do  not  strengthen  their  testimony.    Ibid. 

10.  The  rules  by  which  parties  are  sometimes  allowed  to  introduce  parol  evidence 

with  referenee  to  a  written  contract  do  not  apply  to  this  case,  where  the 
parol  proof  is  ofiered  by  the  oomplainant,  seekrag  to  show  a  fact  which,  if 
true,  would  establish  a  breach  of^doty  in  the  d^endants,  happening  after 
the  original  contract  was  made.    Ibid. 

11.  The  ouestion  of  law  which  would  arise  if  the  notice  were  sufficiently  proved 

by  toe  complainant  need  not  be  decided  in  this  caee.    Ibid, 

12.  Althou^  a  Circuit  Court,  sitting  as  a  conrt  of  law,  may  direct  credits  to  be 

^ven  on  a  judgment  in  ravor  of  the  United  States,  ana  oonsequently  exam- 
me  the  grounds  on  which  such  an  entry  is  claimed,  and  may  direct  the 
execution  to  be  stayed  until  such  an  investi|ation  shall  be  made,  yet  it  can- 
not entertain  a  bill,  on  the  equity  side,  praying  that  the  United  States  may 
be  perpetually  enjoined  fiom  proceeding  upon  such  judgment.  Umied  States 
V.  XfeLemore,  2SFf. 

13.  A  bill  in  ehanoery  which  recites,  that  the  oomplainants  had  recovered  a 

judgment  at  law  in  a  court  of  the  United  States,  upon  which  an  execution 
naa  issued  and  been  levied  upon  certain  property  by  the  marshal ;  that  an- 
other person,  claiming  to  hold  the  ptoperty  levied  upon  by  virtue  of  some 
firaudulent  deed  of  trust,  had  obtained  a  process  firom  a  State  court,  by  which 
the  sheriff  had  taken  the  property  o«tt  of  the  bands  of  the  marsMl ;  and 
praying  that  the  wmomiy  might  be  sold,  eannot  be  sostmned.  Kmst  etoLr. 
Snutk,2&&. 

14.  If  the  object  had  been  to  set  aside  the  deed  of  trast  as  fhmdnlent,  the  fraud, 

with  tKe  Acts  conneeted  with  it,  should  have  been  alleged  in  the  bill.    Ibid. 

15.  There  exists  a  plain  remedy  at  law.    The  marahal  migM  have  brought  tres- 

pass against  tne  sheriff^  or  applied  to  the  coort  of  the  United  States  for  an 
attachment.    Ibid. 

16.  No  relief  can  be  givien  by  a  oonrt  of  equity,  unless  the  eomplainanty  by  his 

allegations  and  proof,  has  shown  that  he  is  entitled  to  relief    Ibid. 

17.  A  person  cannot  legally  purchase  on  his  own  account  that  which  his  duty  or 
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towt  it^wjM  Mm  to  mU  ob  taio— t  of  ■oothaCt  aor  pmnham  on  motammt  of 
anotber  that  which  ha  aalk  on  hit  owa  accool,  He  ia  not  aUowad  to  unito 
the  tfr»  appoaita  chaiaataffi  of  hoyar  aad  aalkr.    Mickmi  r.  Gindj  S03. 


18.  A  porehaae„  aar  miwp9mtmm  ptrmmmmj  by  a  tniatee  or  lyt,  of  the  particolar 

property  or  which  ht  faaa  the  aala,  or  m  which  ha  repreaenta  aaathca,  whotb 
er  be  lum  an  inlereat  in  it  or  not,  carriea  fiaod  on  the  tko&  ofit.    UiiL 

19.  Tbia  rale  appliea  to  a  pniebaae  br  execntoffa,  at  open  aala,  althoi^  they 

were  empowered  by  the  will  to  aell  the  eatate  of  their  teatator  for  the  beoo- 
fit  of  hein  and  legataea,  a  part  of  which  heiia  and  legateea  they  themaolyaa 
were.     ibid. 
90.  A  purcbaae  ao  made  by  execntora  will  be  set  aside.    Ihid, 
SI.  Tne  deciaiona  of  the  coorta  of  aaTeral  StalM,  upon  thia  aukjectt  examined  and 

remarked  upon.  ML 
81  Relaxationa  at  this  rale  of  the  ciTil  law,  which  were  made  in  aome  ooontricn 
of  Europe,  were  not  adopted  br  the  Spaniah  law,  and  of  course  nerer 
Reached  Louisiana.  Nor  were  tnosa  relaxationa  earned  ao  &r  as  to  allow  n 
testamentary  or  dative  executor  to  buy  the  property  which  he  waa  appoint- 
ed to  administer,    tkid. 

9.  The  maxima  and  onalificationa  of  the  otU  law,  upon  this  point,  eiamined. 

Ibid. 
34.  Although  courts  of  equity  fenerally  adopt  the  statotea  of  limitation,  yet,  in  n 
case  of  actual  fraud,  they  will  |p«nt  relief  within  the  lifetime  of  either  of  the 
parties  upon  whom  the  fiand  is  prored,  or  within  thirty  years  after  it  baa 
been  discorered  or  become  known  to  the  party  whoae  ncnta  are  affected  by 
it.    Ibid, 

95.  Within  what  time  a  conatrnctrre  trnat  will  be  haired  mnat  depend  upoii  the 

circumstances  of  the  caae,  and  theae  are  always  examinable.    Ibid, 

96.  Acquittancea  given  to  an  exeeator,  without  a  full  hnowledce  of  all  the  eir- 

cumstancea,  where  such  inibrmation  had  been  withheld  by  the  executor, 
and  menacea  and  promiaea  thrown  out  to  prevent  inquiry,  are  not  binding 
Ibid* 

COMMERCIAL  LAW. 

1.  Under  the  statutes  of  Bfiasiasippi,  providing  for  the  adniiMann  of  the  erideaon 
of  a  notary  public  with  regard  to  a  protested  note,  directing  the  form  of  pn^ 
ceeding  which  the  notary  shall  pursue,  and  providing  ihrther  that  joatioea 
of  the  peace  may,  in  certain  caaes,  perform  the  dutiea  of  notariea  pobfie, 
it  was  proper  to  read  in  evidence  the  original  piqier  of  the  aeting  notary 
althougn  the  record  was  made  out  at  a  tmie  subsequent  to  that  when  tne 
protest  was  actually  made.    Brandon  v.  Lefius,  197. 

9.  By  the  law  merchant,  when  a  demand  of  payment  is  made  upon  the  drawea 
of  a  foreign  bill  of  exchange,  the  bill  itself  must  be  exhibited.    Mmttam  r. 

3.  Neither  the  statutes  of  Louisiana,  nor  the  dednons  of  the  coorta  of  that 

State,  have  chanced  the  law  in  this  respect    Hid. 

4.  The  statutes  and  cwcisions  examined.    Ibid. 

6.  If,  therefore,  the  notarial  protest  does  not  set  forth  the  foct  that  the  bill  waa 
presented  to  the  drawee,  it  cannot  be  read  in  evidence  to  the  jury.    Ibid. 

6.  Even  if  the  laws  of  Louisiana,  where  the  drawee  resided,  nad  made  thia 

change  in  the  law  merchant,  it  would  not  affect  the  contract  in  the  preaent 
case,  which  is  a  suit  against  an  indorser  residing  in  Miaaisaippi,  where  the 
contract  between  him  and  all  subsequent  indorsees  was  made,  and  where 
the  law  merchant  has  not  been  changed.    Ibid. 

7.  In  an  action  brought  by  the  indorsee  against  the  indorser  of  a  promisaory 

note,  which  had  been  depbaited  in  a  bank  for  ooUaation,  the  notary  pubhc 
who  made  the  protest  is  a  conipelent  witness,  although  be  baa  given  bond 
to  the  bank  for  the  fluthfid  perfonnaace  of  hia  doty.  C0oktmdwfm  r.  Prm- 
fofi,317. 

8»  He  is  also  competent  to  laatMy  aa  to  hia  nsnal  niaatiaa.    lUd. 

9.  The  caaes  reported  in  9  Wheaton,  669, 11  Whoaton,  490,  and  1  Peters,  9S, 
reviewed.    Ibid» 

10.  At  the  time  when  theae  decisiona  wars  made,  it  waa  the  usage  in  the  city  of 

Washington  to  allow  four  days  of  arace  upon  notea  diacoonted  by  bnika, 
and  also  upon  notes  merely  deposited  for  collection.    Ibid. 

11.  But  ainee  tnen  the  usage  has  been  changed  aa  to  notea  dapoaicad  for  coUao- 
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tion,  and  bMn  mad*  lo  coaiarm  to  tbe  feaecil  Uw  mefehant,  which  allowa 
onlj  three  days  of  j^raoe.    Hid, 
13.  Although  evidence  la  not  admiaaible  to  ahow  that  oaace  waa  in  fact  differeat 
£rom  uiat  which  it  waa  eatabiiahed  to  be  by  Judicial  deeiaiona,  yet  it  may  be 
abowB  that  it  waa  aubaequently  changed.    Aid. 

13.  In  the  caae  of  a  proteated  note,  it  ia  not  neoeanry  ibr  tbe  holder  hknaelf  to 

give  notice  to  the  indofaer,  but  a  notary  or  any  other  agent  may  do  it  Ar- 
ris  V.  /2o6tiMioii,  396. 

14.  The  object  of  the  rule  which  requirea  the  notice  to  come  firom  the  holder  ia 

to  enaole  him,  aa  the  only  proper  party,  either  to  fix  or  waive  the  liability 
ofindoraera.  Ibid, 
15*  Where  a  note  waa  handed  to  a  notary  for  proteat  by  a  bank,  and  it  did  not 
appear  whether  the  bank  or  the  laat  inooraer  waa  the  real  holder  of  the 
note,  and  the  notary  made  inauiriea  from  the  caahier  and  othera  not  unlikely 
to  know,  reapecting  the  reaidence  of  the  prior  indoraera,  and  then  aent  no- 
ticea  accordmg  to  the  information  thua  received,  it  waa  aufficient  to  bind 
luch  prior  indoraera.    !bid. 

16.  If  the  last  indoraer  waa  the  holder,  the  caahier  of  the  bank  waa  hia  a|(ent  for 

collecting  the  note,  and  the  evidence  ahowed  that  in  foct  the  laat  mdoner 
knew  nothina  more  than  the  cashier,    ikid, 

17.  The  caaea  on  Uiia  subject  examined,    ibid. 

18.  The  facta  being  found  by  a  jury,  the  question,  whether  or  not  due  dlligenoe 

was  used,  is  one  of  law  for  the  court.    Ibid, 

19.  If  due  dili^nce  ia  uaed  in  aendina  the  notice  to  the  indoraer,  it  ia  inunaterial 

whether  it  is  received  or  not.    Und. 

SO.  The  statutes  of  Alabama  require  the  negotiability  and  character  of  billa  of 
exchange,  foreign  and  inland,  and  promiasory  notes,  payable  in  bank,  to  be 
governed  bv  the  general  commercial  law.    Smyth  v.  Strader  tt  oZ. 

81.  Ifa  partner  oraws  notaa  in  the  name  of  the  firm,  payable  to  hiraaelf,  and  then 
inooraea  them  to  a  third  party  for  a  personal  and  not  a  partnerahip  conaid- 
eration,  the  first  indorsee  cannot  maintain  an  action  upon  them  against  the 
firm,  if  he  knew  that  the  notes  were  antedated,    ibid. 

529l  But  if  tbe  first  indorsee  passes  them  away  to  a  aecond  indorsee  before  the 
maturity  of  the  notes,  in  the  due  course  of  business,  and  the  second  indorsee 
has  no  knowledge  of  the  circumstances  of  their  execution  and  first  indorse- 
ment, he  may  be  entitled  to  recover  a^unst  the  firm,  although  the  partner 
who  drew  the  notea  committed  a  firaudH^y  ante-datin<  them     Ibid, 

23.  But  if  the  second  indorsee  received  the  notes  after  their  maturity,  or  out  of 

the  ordinary  course  of  business,  or  under  circumstances  which  authorize  an 
inference  tnat  he  had  knowledge  of  the  fraud  in  their  execution  or  fint  in- 
dorsement, he  cannot  recover.    Jbid. 

24.  These  things  are  matters  of  evidence  for  the  jury.    Ibid, 

25.  Evidence  is  admissible  to  show  that,  in  an  account  current  between  the  fint 

and  second  indorsee,  no  credit  was  given  in  it  for  the  notes  when  they  were 
passed  firom  the  first  to  the  second  indorsee.    Ibid. 

26.  So,  evidence  of  drawing  and  re-drawing  between  the  first  and  second  indor- 

see, alluded  to  in  the  account  current,  is  admissible.    Ibid. 

27.  The  testimony  of  one  of  the  partners,  offered  for  the  purpose  of  proving  the 

fi^ud  committed  by  the  drawer  of  the  notes,  is  not  admissible.    This  court 
again  recoanizea  tne  rule  upon  this  subject  establiahed  in  the  case  of  Hen- 
derson V.  Anderson,  3  Howard,  73.    Ibid. 
26.  The  partner  offered  as  a  witness,  waa  a  party  upon  the  record,  and  thus,  also, 
disqualified.    Ibid. 

CONFLICT  OF  LAWS. 

1.  Where  a  person  domiciled  in  Engkuid  died,  leaving  uroperty  both  in  Eng- 

land and  Fennaylvania,  and  the  executor  took  out  letters  testamentary  in 
both  countriea,  in  a  auit  in  England  against  the  executor  by  the  administra- 
tor of  a  deceaaed  claimant,  the  parties  were  restricted  to  the  limits  of  the 
country  to  which  their  lettera  extended.    Awpdmi  v.  Aixoii,  467. 

2.  The  executor  could  not  rightfolly  transmit  the  Pennsylvania  assets  to  be  dia- 

tributed  hy  a  foreign  junadietion.    Ibid. 

3.  So.  the  administrator  of  the  deceased  claimant,  acting  under  letters  granted  in 

England,  only  repreeented  the  inteatate  to  the  extent  of  these  English  let- 
ters, and  could  not  be  known  as  a  renreaentative  in  Fennaylvania.    Ibid. 

4.  Two  Buits,  therefore,  one  in  England,  between  tbe  executor  and  the  adminia- 
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tnHor  of  >  daee— ad  fliimnif,  — tiiig  under  Eag^kli  lettsn,  aad  U»  other  in 
PemuylvaDia,  between  the  execotor  and  another  adminielrator  of  the  claiiii> 
antf  acting  under  PennayWania  letteia,  are  nuta  between  diflerent  pwtiAs. 
And  neither  the  decree  nor  proeeedin§a  in  the  F»ngliah  aoit  are  competent 
evidence  in  the  American  suit.  The  property  in  oootroTeny  ia  diffsrent  in 
the  two  soita.  Uid, 
S»  A  judgment  or  decree  set  op  aa  a  bar  bj  plea,  or  relied  on  ae  eridanoe  by 
way  of  eatoppeL,  to  be  concluaive,  must  haTe  been  made,  — 
L  By  a  court  of  competent  jariadwtion,  upon  the  same 

2.  Between  the  same  partiea. 

3.  For  the  same  purpose. 

6.  On  either  ground,  the  evidence  io  the  Fngliah  suit  ia  incompetent  to  prove 

any  thing  with  regard  to  the  Pennsylvania  assets.    /Wd. 

7.  Although,  in  cases  peculiarly  circumatanoed,  one  juriadiction  adwinisteriag 

assets  may,  as  matter  of  comity,  transmit  them  to  a  fbrei^  jurisdiction,  yet 
they  cannot  be  sent  to  England  where  a  auit  is  pendinur  m  this  country  for 
the  American  assets.  A  cfocree  of  the  High  Court  of  Chancery  in  England, 
purporting  to  distribute  aasets  so  situated,  would  be  treated  aa  Toid  for  mat 
of  juriadiction.    Ikid. 

8.  The  Circuit  Court  of  the  United  Statea,  sitting  in  Pennsylvania,  is  bound  by 

the  same  rules  which  govern  the  local  tribonala  of  that  Sitate,  aisd  would  in- 
quire *a  devisee  to  ciTe  security  to  refund  in  caae  a  debt  afaould  afterwards 
be  proved  against  Uie  testator.  Other  provisiona  of  the  laws  of  that  Btaftn 
would  also  embarrass  a  court  in  exercising  the  comity  referred  to.    Hkl, 

9.  Under  the  influence  of  similar  laws,  the  courts  of  the  several  States  hava 

been  ao  much  reatrained  as  to  render  the  ezerciae  of  comity  among  each 
other  little  more  than  a  barren  theory.  More  could  not  be  required  betweoi 
the  courts  of  this  country  and  England.    lUd, 

10.  There  having  been  no  evidence  introduced  in  the  English  suit  to  estabfiah 

the  heirship  of  the  claimant,  the  decision  of  the  court  there,  diamisaing  the 
hiUf  is  not  eonclusive  as  to  the  title.  What  effect  those  proceedings  oiufat 
to  have  in  this  country,  this  court  will  not  now  decide.  It  only  decidea, 
that  the  evidence  in  supp<Ht  of  the  title  is  not  barred  in  the  Circuit  Court  af 
Pennsylvania.    Ibid, 

11.  The  judgment  of  a  foreign  court  upon  a  question  of  title  cannot  preclude  a 

claimant  flrom  introducing  evidence  in  a  second  suit,  in  another  countij,  £or 
other  property.  Such  a  proposition  is  not  recognized  either  by  the  junspni- 
dence  or  the  United  States  or  of  Great  Britain ;  nor  is  the  opinion  of  this 
court  in  conflict  with  the  established  comity  of  nations.    JHd. 

CONSTRUCTION  OF  STATUTES. 

1.  There  were  two  statutes  of  the  State  of  Michigan,  both  passed  on  the  same 
day,  namely,  the  12th  of  April,  1827.  One  was  ^  An  Act  concerning  Deeds 
and  Conveyances,*'  which  directed  that  such  deeds  or  conveyances  should 
be  recorded  in  the  office  of  register  of  probate  for  the  county,  or  register  for 
the  city,  where  such  lands,  &c.,  were  situated.  Thb  act  became  operative 
firom  its  passage.     Beats  v.  Haley  37. 

3.  Another  was  **  An  Act  concerning  Mortgages,"  which  provided  "that  every 
mortgage,  being  proven  or  acknowledged  according  to  law,  may  be  register- 
ed in  the  county  in  which  the  lands  or  tenements  so  mor^aged  are  situat- 
ed.*' This  act  did  not  go  into  operation  until  several  months  after  iti  pas- 
sage.   Ibid, 

3.  In  tne  case  in  question,  there  were  two  mortgages,  both  including  the  same 

property,  in  the  city  of  Detroit,  Wayne  county,  one  of  which  was  recorded 
m  tne  ci^  registry,  and  the  other  in  the  county  registry.    Ibid. 

4.  These  statutes  are  not  so  contrary  or  repugnant  to  each  other  as  neceasaiily 

to  imply  a  contradiction.    Both  can  stand.    Ibid, 
6.  The  recording;  of  the  prior  mort|||age  in  the  county  registry  was  sufficient  Io 
give  it  validity  and  priority.    iSd. 

6.  Statutes  which  apparently  conflict  with  each  other  are  to  be  reconciled,  as  fiff 

as  may  be,  on  any  fidr  hjrpothesis,  and  validity  given  to  each  if  it  can  be 
and  is  necessary  to  conform  to  usages  under  them,  or  to  preserve  the  titlea 
to  property  undisturbed.    Ibid. 

7,  The  United  States  .have  adopted  the  principle  originally  established  by  Eo- 

ropean  nations,  namely,  that  the  aboncnal  tribes  of  Inmans  in  North  Amer- 
ica are  not  regarded  as  the  owners  of  we  territories  which  they  respectively 
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occupied.  Their  country  waa  divided  and  parcelled  out  as  if  it  had  b«en 
vacant  and  unoccupied  land.     United  ^at4s  r.  RogerM,  567. 

8.  If  the  propriety  of  exercising  this  power  were  now  an  open  qaeition,it  would 

be  one  for  the  law'^making  and  political  department  or  the  goTemment,  and 
not  the  judicial.    Hid, 

9.  The  Indian  tribes  residing  within  the  territorial  limito  of  the  United  States 

are  subiect  to  their  authority,  and  where  the  country  occupied  br  thera  is 
not  witnin  the  limits  of  any  one  of  the  States,  Congress  may,  by  law,  pun- 
ish any  offence  committed  there,  no  matter  whether  the  offender  be  a  white 
man  or  an  Indian.    Ibid. 

10.  The  twenty-fifth  section  of  the  act  of  30tb  Jane,  1834,  extends  the  laws  of 

the  United  States  over  the  Indian  country,  with  a  proviso  that  they  shall 
not  include  punishment  for  **  crimes  committed  by  one  Indian  against  the 
person  or  property  of  another  Indian."    Ibid. 

11.  Tnis  exception  does  not  embrace  the  case  of  a  white  man  who,  at  mature 

age,  is  adopted  into  an  Indian  tribe.  He  is  not  an  **  Indian,"  widiin  the 
meaning  of^the  law.    ibid, 

12.  The  treaty  with  the  Cherokees,  concluded  at  New  Echota,  in  1836,  allows 

the  Indian  Council  to  make  laws  fbr  their  own  people  or  such  persons  as 
have  connected  themselves  with  them.  But  it  also  provides,  that  such  laws 
shall  not  be  inconsistent  with  acts  of  Congress.  The  act  of  1834,  therefore, 
controls  and  explains  the  treaty,    ibid. 

13.  It  results  from  tnese  principles,  that  a  plea  set  up  by  a  white  man,  alleging 

that  he  had  been  adopted  by  an  Indian  tribe,  and  was  not  sobjeot  to  the  ju- 
risdiction of  the  Circuit  Court  of  the  United  States,  is  not  valid.    Ibid. 

14.  fiy  a  statute  of  Florida,  where  suit  is  brought  upon  a  bond,  the  plaintiff  need 

not  prove  its  execution  unless  the  defendant  denies  it  under  oath.  It  also 
provides  that  such  an  instrument  may  be  assigned ;  that  the  assignee  be- 
comes vested  with  all  the  ris hts  of  the  assignor,  and  may  bring  suit  in  his 
own  name.    Bradford  v.  WiUutmSj  576. 

15.  Under  this  statute,  where  a  joint  and  several  bond  was  signed  by  three  oblig- 

ors and  made  payable  to  three  obligees,  one  of  whom  was  also  'one  of  the 
obligors,  and  the  obligees  assigned  the  bond,  the  fact  that  one  of  the  obligors 
was  also  an  obligee,  was  no  valid  defence  in  a  suit  brought  by  the  assignee 
against  the  two  other  obligors.    Rid. 

16.  The  inability  of  one  of  the  obligees  to  sue  himself  did  not  impair  the  vitality 

of  the  bond,  but  amounted  only  to  an  objection  to  a  recovery  in  a  court  of 
law.  The  assignment,  and  ability  of  the  assignee  to  sue  in  nis  own  name, 
removed  this  difficulty.    Ibid.  * 

17.  The  statute  of  Florida  places  bonds,  as  fbr  as  respects  negotiabilHy  and  the 

risht  of  the  assiniee  to  sue  In  his  own  name,  upon  the  same  footing  as  bills 
of  exchange  and  promissory  notes.  The  case,  therefore,  fiills  within  the 
principle  (h  a  nartner  drawing  a  bill  upon  his  house,  or  making  a  note  in  the 
name  of  the  nrm,  payable  to  nis  own  order,  both  of  which  are  valid  in  the 
hands  of  a  bond  fitU  holder.    Ibid, 

CORPORATIONS. 

1.  A  corporation,  created  by  the  laws  of  another  State,  can  sue  in  Alabama  upon 
a  contract  made  in  that  State.  Tombigbee  Rail  Road  Company  v.  Kneeland^ 
16. 

3.  The  decision  of  this  court,  in  13  Peters,  519,  reviewed  and  confirmed.    Ibid, 

COSTS. 

A  decree  or  judgment  cannot  be  entered  against  the  government  fbr  costs.  Unit' 
od  States  v.  McLemore^  287. 

DCED. 

See  Ejsctmsnt. 

DEVISE. 

1.  Under  a  will  which  devised  land  to  the  son  of  the  testator,  and  provided  that 

the  widow  should  continue  in  possession  and  occupation  of  the  premises 
until  the  son  arrived  at  the  ajre  of  fifteen  years,  she  was  entitled  to  their 
possession  and  enjoyment  untn  the  time  when  the  child  would  have  reach- 
ed the  age  of  fifteen  if  he  had  lived,  although  he  died  befbre  that  time.  Zel- 
Ur*8  Lessee  v.  Eekert,  289. 

2.  Her  possession,  therefore,  was  not  adverse  to  the  heirs  of  the  child,  daring 

that  period.    Ibid. 
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DISBURSING  OFHCERS. 
1.  Honey  in  the  hands  of  a  paraer,  ahhough  it  may  be  doe  to  aeamen,  ia  not 

liab(e  to  an  attachment  by  the  crediton  of  those  seamen.    Buekammn  t.  jU» 

exoiufcr,  90. 
3.  A  purser  cannot  be  distingolshed  from  any  oth^r  disbursing  agent  of  the  g<rr- 

emment ;  and  the  rule  is  general,  that,  so  long  as  money  remains  in  the 

hands  of  a  disbursing  ofllcer,  it  is  as  much  the  money  of  the  United 

as  if  it  had  not  been  drawn  from  the  treasury,    ibid, 

3.  A  decision  of  a  State  court,  sanctioning  such  an  attachment,  may  be 

by  this  court,  under  the  twenty-fifth  section  of  the  Judiciary  Act    lUd 

4,  The  sixty -seyenth  article  of  the  general  regulations  of  the  army,  Dublisbed  ia 

1831  Recognises  two  dbbursing  officers  upon  fortifications ;  namely,  the  ageat 
of  fbrtifications  and  the  superintending  engineer.  Where  there  is  no  ageat, 
the  superintending  engineer  can  be  required  to  perform  his  doty  for  a  coai- 
pensation  which  is  fixed  by  the  army  regulations.  The  receipt  of  a  som  oC 
money  by  the  superintending  en|[ineer,  and  custody  of  it  until  it  could  be 
turned  oyer  to  the  agent,  will  not  justify  a  charge  of  two  and  one  half  per  ceat. 
commission.  And  in  case  of  such  a  charge,  there  is  no  foundation  ftr  a 
question  of  usage  to  be  left  to  the  jury.  Gratiot  y.  Umited  SiaU*^  81. 
6.  In  this  particulv  case,  the  charges  inade  by  General  Gratiot  for  coUectiBg 
money  (as  stated  in  the  sixth,  seyenth,  and  eighth  items  of  his  aocoimtX 
were  already  included  in  his  charge  for  disbursing,  contained  in  the  aecoaa 
item,  because  when  disbursinc  these  sums  he  was  acting  as  agent  for  fbitlfi* 
cations  as  well  as  superintenmng  engineer,  which  duty  the  department  had 
a  right  to  reouire  him  to  perform  at  a  fixed  compensation,  which  had  already 
been  alloweo.  The  court  below  were  right  in  refusing  to  permit  evideaoa 
in  support  of  these  charges  to  go  to  the  jury,  because  the  only  eyidence  was 
the  transcript,  which  was  not  sufficient  in  law.    Ikid. 

6.  The  charge  of  two  and  one  half  per  cent.,  as  contained  in  the  second  item  c€ 

the  account^  was  unauthorized  by  law,  because  it  consisted  either  ofchaigea 
of  commission  upon  money  which  had  come  into  his  hands  for  stoppages,  or 
ibr  remittances  made  to  him  as  disbursing  agent,  as  aboye  desoribed.   Aid. 

7.  The  charge  of  a  commission  of  two  and  one  half  per  cent,  for  disbursementa 

o^er  than  those  on  Forts  Monroe  and  Calhoun^  as  contained  in  the  third 
item  of  his  acconnt,  was  a  charge  for  disburnng  m  the  character  of  soperin- 
tendinc  engineer,  acting  also  as  agent  for  fortifications,  and  is  not  ailowW  bj 
law.    loid. 

8.  The  charge  for  extra  official  seryices,  as  contained  in  the  fourteenth  item  of 

the  account,  is  the  same  which  this  court  substantially  rejected  when  this 
case  was  ^rmerly  under  consideration,  reported  in  15  Peters,  except  the 
char^  for  superintendence  relatiye  to  the  northern  boundary  of  Ohio.  Ex* 
cepting  this,  the  other  senrices  were  within  the  ordinary  special  duties  of 
chief  engineer ;  and  there  being  no  proof  of  what  these  extra  official  ser- 
yices had  been  except  the  account  itseu^  the  court  below  did  not  err  in  ex- 
cluding it  fix>m  the  jury.    Ibid, 

9.  The  charge  for  extra  official  senrices  was  against  law,  because  the  duties  per- 

formed necessarily  belonged  to  the  office  of  chief  engineer,  and  if  any  ser> 
yices  were  performed  beyond  the  duties  of  that  office,  it  was  necessary  that 
eyidence  should  be  introduced  to  show  what  had  been  the  chief  engineer'a 
personal  as  well  as  official  agency.    Ibid. 

10.  It  was  the  proyince  of  the  court  below  to  decide,  as  matter  of  law,  what  wora 

the  duties  of  the  chief  engineer,  and  to  judge  whether  any  eyidence  had 
been  introduced  tending  to  show  that  General  Gratiot  had  performed  anj 
seryices  not  appertaining  to  his  station  as  chief  engineer.    Ibtd. 

11.  The  army  regulations,  under  which  General  Gratiot  was  remoyed  from  West 

Point  to  Washington,  were  authorized  by  law,  and  his  breyet  rank  ^d  not 
release  l|im  fi'om  discharging  the  duties  of  his  commission  proper.    Ibid. 

DUTIES. 

1.  Upon  the  trial  of  a  cause  where  goods  had  been  seized  upon  sunicion  of  be- 
ing fraudulently  imported,  and  the  United  Sutes  had  shown  suflkient  ground 
for  an  opinion  of  the  court  that  probable  cause  existed  for  the  prosecotioa, 
and  notice  h^  been  si  yen  to  the  claimant  to  produce  his  books  and  accounts 
relating  to  those  goods,  it  was  proper  for  the  court  to  instruct  the'jury,  that, 
if  the  claimant  had  withheld  the  testimony  of  his  accounts  and  transactions 
with  the  parties  abroad,  fix>m  whom  he  receiyed  the  goods,  they  were  at  lib- 
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9tty  to  premna  tbtt,  if  prodaced,  Umj  would  haye  operated  on&Toimbly  to 
bis  caused     Clifton  y.  7Ae  United  States^  842. 
%  The  doctrine  laia  down  in  2  Evans's  Pothier,  149,  cited  and  approved,  name- 
ly, -^  **  That  if  the  weaker  and  less  satisfiustory  evidence  is  given  and  relied 
on  in  support  of  a  fact,  when  it  is  apparent  to  the  court  and  jury  that  proof 
of  a  more  direct  and  explicit  character  was  within  the  power  of  the  party, 
the  same  caution  which  rejects  the  secondary  evidence  will  awaken  distrust 
and  su^yicion  of  the  weaker  and  less  satis^tory,  and  it  may  well  be  pre- 
sumed, that  if  the  more  perfect  exposition  had  been  given,  it  would  have 
laid  open  deficiences  and  objections  which  the  more  olMcure  and  nnoertaia 
testimony  was  intended  to  conceal."    Ibid. 
3.  The  principle  established  in  the  case  of  Wood  v.  The  United  States  (16  Pe* 
'  ters,  342)  reviewed  and  confirmed,,  namely,  —  "  That  if  goods  are  fraudu- 

lently invoiced,  they  are  not  exempted  from  forfeiture  by  having  been  ap- 
'  praised  in  the  custom-house  at  valuations  exceeding  the  prices  in  the  in- 

^  voices,  and  delivered  to  the  importers  on  payment  of  the  duties  aasesMd 

upon  such  increased  valuations.       Ibid. 
t  4.  If  the  information  contains  several  counts,  founded  on  the  following  acts, 

namely,  the  sixty -sixth  section  of  the  act  of  1799,.  the  fourth  section  of  the 
t  act  of  1830,  and  the  fourteenth  section  of  the  act  of  1832,  the  defectiveness 

>  of  the  counts  upon  the  acts  of  1830  and  1^2  would  be  no  ground  for  revers- 

(  ing  a  judgment  of  condemnation,  provided  the  count  is  good  which  is 

t  founded  upon  the  act  of  1799 ;  because  one  good  count  is  sufficient  to  uphold 

I  a  general  verdict  and  judgment.    Ibid. 

I  5.  The  difference  between  these  sections  explained.  Ibid, 

I  6.  In  this  case,  therefore,  it  is  unnecessary  to  decide  what  averments  are  required 

t  in  counts  resting  upon  the  acts  of  1830  and  1832,  or  whether  the  counts  are 

or  are  not  void  urom  generality.    Ibid. 
\  7.  In  the  trial  of  a  cause  where  goods  had  been  seized  upon  suspicion  of  being 

[  fraudulently  imported,  it  was  proper  to  allow  to  go  to  the  jury,  as  evidence, 

appraisements  of  the  goods  made  either  by  the  official  appraisers  or  anpraisera 
actmz  under  an  appeal,  they  being  present  to  verify  the  papers.  The  objec- 
tion that  the  appraisements  had  not  been  made  in  presence  of  the  jury  waa 
not  sufficient     Buckley  v.  The  United  States^  251. 

8.  Such  papers  are  documents  or  public  writings,  not  judicial,  and  may  be  used 

as  evidence  under  the  rules  which  regulate  all  that  class  of  papers.    Ibid. 

9.  Other  invoices  of  other  goods  imported  by  the  party  are  admissible.    The 

decision  on  this  point  in  Wood  v.  The  United  States  (16  Peters,  359,360) 
confirmed.  Ibid. 
10*  It  was  proper  to  show,  in  such  a  case,  that  the  agent  of  the  claimant  had  sold 
^oods  for  him  at  prices  which  yielded  profits,  which  other  persons,  engaged 
m  the  same  trade,  averred  could  not  fairly  have  been  made  in  the  then  state 
of  the  market.    Ibid. 

11.  The  court  is  the  tribunal  to  determine,  from  the  evidence,  whether  or  not 

there  was  probable  cause  for  the  seizure.     Ibid. 

12.  In  order  to  sustain  counts  in  the  information,  founded  on  the  acts  of  1830  and 

1832,  it  is  not  necessary  that  they  should  contain  averments  of  the  special 
circumstances  of  the  examination  of  the  goods  and  detection  of  the  fraud 
under  the  authority  of  the  collector.  The  language  of  the  court  in  Wood*a 
case  reexamined,  explained,  and  controlled.    Ibid. 

13.  The  court  below  was  right  in  instructing  the  jury,  that,  under  such  an  infbr- 

mation,  they  were  not  restricted  in  the  condemnation  of  the  goods  to  any 
entered  goods  which  they  found  to  be  undervalued,  but  that  they  might  find 
either  the  whole  package  or  the  invoice  forfeited,  though  containing  other 
goods  correctly  valued,  provided  they  should  find  that  such  package  or  in- 
voice bad  been  made  up  with  intent  to  defraud  the  revenue.    Ibid. 

14.  Under  the  act  of  1832,  the  jcol lector  had  power  to  direct  wool  to  be  appraised. 

Par  the  purpose  of  ascertaining  whether  or  not  it  was  entitled  to  be  imported 
free  from  outy  ;  the  exemption  depending  upon  its  value  not  exceeding  eight 
cents  per  pound  at  the  place  of  exportation.    Rankin  v.  Hoyt,  327. 

15.  Although  it  was  necessary  for  the  collector  to  request  the  appraisers  to  act, 

and  no  such  request  appears  in  the  record,  yet  the  legal  presumption  is,  that 
the  collector  and  appraisers  did  their  duty,  he  requesting  their  action  and 
they  complying.    Atd. 

h4» 
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16.  And  the  collaotor^t  fohMqaeiit  ttdoptton  ef  the  proeeediafi  of  the  appraiein 

ii  tantamount  to  having  reqoealed  them.    IHd. 

17.  It  waa  the  duty*  of  the  collector  to  be  goaded  t^  aoch  an  upraiaement,  and  m 

aubaequent  verdioc  of  a  jury,  finding  that  the  value  of  the  wool  waa  under 
ei^t  centa  per  pound,  cannot  be  oonaidered  aa  rendering  hia  acta  iil^aL 

18.  The  importer  had  a  right  to  appeal  to  another  board  of  appraiiew,  differentlT 

conatitoted,  and  if  he  did  not  chooae  to  reaort  to  them,  he  cannot,  with  miica 
grace,  ailerwarda  complain  that  an  over-eatimate  exiated.    AUL 

EJECTMENT. 

1.  In  an  action  of  ejectment,  where  two  of  the  plaintiff*a  leawra  were  manned 
women,  and  the  demiae  waa  laid  in  the  declaration  to  have  been  on  the  lat 
of  January,  1B15,  it  was  neceaaary  to  eatablish  to  the  satisfaction  of  the  joir, 
that  the  marriage  took  place  before  that  day,  inaamuch  as  their  huaranda 
were  stated  to  have  joined  in  the  demise.    Oarrard  ▼.  Lesne  of  ReynMs^  133. 

8.  Two  depositions,  taken  in  1818,  were  given  in  evidence,  one  of  which  statad 
the  death  of  the  father  of  the  women  to  have  taken  place  **  upwards  of 
twenty  vean  a^,"  and  the  other  "  about  twenty-eight  veara  ago."  Both 
of  the  depositions,  when  enumerating  the  children  of  the  decoyed,  maa- 
tioned  the  ftct  of  the  marriage,  without  saying  when  such  marriage  took 
place.    Vnd, 

3.  In  giving  ita  instructions  to  the  jury,  the  court  remarked  that  '*  the  depoeitiaaa 

ahould  be  fkvorably  construed.  After  retiring, .the  jury  returned  into 
court  and  inautred  what  was  meant  by  the  instruction  that  tne  **  depotttiooa 
ahould  be  favorably  conatrued,"  when  the  court  informed  them,  ihaX 
**  where  a  suit  was  brought  by  A.  and  B.  aa  man  and  wife,  and  a  witnena 
proved  them  man  and  wifb  anortly  after  the  suit  was  brouabt,  without 
proving  the  time  at  which  they  were  intermarried,  it  mi|;;ht  well  be  inferred 
that  they  were  man  and  wife  when  the  auit  was  instimted ;  and  if  thara 
waa  an  ambiguity  in  the  depoaition  of  William  Itawle  (the  witness),  it  waa 
in  the  power  of  the  jury  to  find  that  the  two  femea  covert  had  intermarried 
before  the  1st  of  January,  1815."    Ibid. 

4.  The  jury  were  further  told,  that  ^  the  depositions  had  been  referred  to  tba 

courL  on  a  motion,  on  the  part  of  the  defendant,  for  a  nonauit,  for  want  of 
proof^  of  heirship  and  intermarriage  of  the  daughtera  of  Reynolds,  at  the 
date  of  the  demise,  1  January,  1815 ;  and  that  it  seemed  to  the  court  that 
William  R^wle  (the  witnesa),  referred  to  the  persons  who  were  the  heirs  of 
Reynolds  at  the  time  of  his  death,  and  not  at  the  time  the  deposition  waa 
taken,  and  refused  the  nonsuit;  but  the  jury  were  not  bound  by  the  eon- 
atruction  given  by  the  court,  and  could  give  the  deposition  any  construction 
they  saw  proper.      Ibid. 

5.  No  exception  having  been  taken  to  the  opinion  of  the  court  overruling  the 

motion  for  a  nonauit,  the  question  whether,  as  matter  of  law,  there  was  aaj 
evidence  to  be  submitted  to  the  jury,  going  to  establish  the  intermarriage  at 
or  before  the  time  of  the  demise  laid  in  the  declaration,  was  not  before  thia 
court.     Ibid* 

6.  And  in  the  submission  to  the  jury  of  the  Question  of  fact,  whether  or  not  the 

evidence  proved  the  marriage  before  that  time,  there  waa  no  interfisreaoo 
with  the  province  of  the  jury,  or  violation  of  any  rule  of  law,  the  questioa 
having  been  left  open  for  tneir  finding.    Ibid. 

7.  There  was,  therefore,  no  error  in  the  proceedings  of  the  court  below.    iU. 

8.  A  bond  for  the  conveyance  of  land  does  not  transfer  the  legal  title,  ao  aa  to 

aerve  as  a  defence  in  an  action  of  ejectment,  and  such  a  bond|  when  aigned 
by  married  women,  neither  confers  a  le^  nor  eouitable  naht  upon  the 
ooligeea.    AgricuUural  Bank  of  Missitsippt  et  al.  v.  nice  et  a/..  225. 

9.  In  order  to  convey  by  grant,  the  party  possessing  the  right  must  be  the  grantor, 

and  use  apt  and  proper  words  to  convey  to  the  grantee.    Ibid. 

10.  If^  therefore,  the  title  to  land  is  in  married  women,  and  a  deed  for  the  land 

recites  the  names  of  the  husbands,  as  grantors,  purporting  to  convey  in 
ri^ht  of  their  wives,  the  deed  is  insufficient  to  convey  the  title  of  the  wivea. 
Ibid. 

11.  Nor  is  such  a  deed  made  effective  by  its  beinc  signed  and  sealed  by  the  wivaa. 

The  interest  of  the  husbands  b  conveyed  by  it,  but  nothing  more.    Ibid, 
13.  A  receipt  of  money,  subsequently,  by  tne  female  grantors,  does  not  paaa  the 
legal  title,  nor  give  effect  to  a  deed,  which,  as  to  them,  waa  utteriy  Toid.   Had. 
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1.  Under  the  ■tatulM  of  If  iinMippi,  proridyig  lor  the  adfliiMkNi  of  the  evldeooe 
of  a  notary  public  with  regard  to  a  proteMed  note,  directing  the  form  of  pnv 
oeeding  which  the  notary  ahall  puraoe,  and  providing  Airther  that  jeaticet 
of  the  peace  may,  in  certain  caaee,  pcnrform  the  datiea  of  notariea  public,  it 
waa  proper  to  read  in  evidence  the  ori|(inal  paper  of  the  acting  notaiTy 
although  the  record  was  made  out  at  a  time  tubaeqaent  to  that  when  tne 
proteit  waa  actually  made.    Bnmdon  ▼.  L^ftuB^  1127. 

3.  Upon  the  trial  of  a  cauae  where  gooda  had  been  aeized  upon  suspicion  of 
being  fraudulently  imported,  aira  the  United  Statea  had  ahown  aofficient 
ground  for  an  opinion  of  the  court  that  probable  cauae  existed  for  the  pnae* 
cution,  and  noiioe  had  been  given  to  the  claimant  to  produce  his  books  and 
accounts  relating  to  those  goods,  it  was  proper  for  the  court  to  instruct  the 
jury,  that,  if  the  claimant  had  withheld  the  testimony  of  his  accounts  and 
transactions  with  the  parties  abroad,  from  whom  he  received  the  goods,  they 
were  at  liberty  to  presume  that,  ifproduced,  they  would  have  operated  unfit- 
vorably  to  his  cause.     Clifton  v.  Tht  United  Si(<Ue#,  242. 

3.  The  doctrine  laid  down  in  2  Evans's  Pothier,  149,  cited  and  approved| 

namely,  —  '*  That  if  the  weaker  and  less  satisftctory  evidence  is  ffiven  ana 
relied  on  in  support  of  a  fact,  when  it  is  apparent  to  the  court  and  jury  that 
proof  of  a  more  direct  and  explicit  character  was  within  the  power  of  the 
party,  the  same  caution  which  rejects  the  secondary  evidence  will  awaken 
distrust  and  suspicion  of  the  weaker  and  less  satismctory,  and  it  may  well 
be  presumed,  that  if  the  more  perfect  exposition  had  been  given,  it  would 
have  laid  open  deficiencies  and  objections  which  the  more  oMcure  and  un- 
certain testimony  was  intended  to  conceal."    Ibid. 

4.  The  principle  establbhed  in  the  case  of  Wpod  v.  The  United  Statea  (16 

Peters,  342)  reviewed  and  confirmed,  namely,  —  *'  That  if  the  goods  are 
fraudulently  invoiced)  they  are  not  exempted  from  forfeiture  by  havinc  been 
appraised  in  the  custom-house  at  valuations  exceeding  the  prices  in  ue  in- 
voices, and  delivered  to  the  importers  on  payment  of  the  duties  asBeaaad 
upon  such  increased  valuations.    Ibid. 

5.  In  the  trial  of  a  cause  where  goods  had  been  seized  upon  suspicion  of  being 

finudulently  imported,  it  was  proper  to  allow  to  go  to  the  jury,  as  evidence, 
appraisements  of  the  goods,  made  either  by  the  official  appraisers  or  ap- 
praisers acting  under  an  appeal,  they  being  present  to  verify  the  papen. 
The  objection  that  the  appraisements  tiad  not  oeen  made  in  presence  or  tha 
jury  was  not  sufficient.    Buckley  v.  The  United  States,  251. 

6.  Such  papers  are  documents  or  public  writings,  not  judicial,  and  may  be  nsed 

as  evidence,  under  the  rules  which  reculate  all  that  class  of  papers.    Ibid, 

7.  Other  invoices  of  other  ^oods  importea  by  the  party  are  admissible.    Tne 

decision  on  this  point  m  Wood  v.  The  United  Statea  (16  Peters,  359,  960) 
confirmed.    Ibid. 

8.  It  was  proper  to  show,  in  such  a  case,  that  the  agent  of  the  claimant  had  sold 

^oods  for  him  at  prices  which  yielded  profits,  which  other  persons,  engaged 
in  the  same  trad<>,  averred  could  not  fairly  have  been  made  in  the  then  stato 
of  the  market.    Ibid. 

9.  The  court  is  the  tribunal  to  determine,  firom  the  evidence,  whether  or  not 

there  was  probable  cause  for  the  seizure.    Ibid. 

10.  If  the  notarial  protest  does  not  set  forth  the  fact  that  the  bill  was  presented  to 

the  drawee,  it  cannot  be  read  in  evidence  to  the  jury.    Musson  v.  Lake^  262. 

11.  In  an  action  brought  by  the  indorsee  against  the  indorser  of  a  promissory  note, 

which  had  been  deposited  in  a  bank  for  collection,  the  notary  public  who 
made  the  protest  is  a  competent  witness,  although  he  has  given  oond  to  tha 
bank  for  tne  fiiithful  performance  of  his  duty.     Cookendorfer  v.  Preston,Z17, 

12.  He  is  also  competent  to  testify  as  to  his  usual  practice.    Ibtd. 

13.  Althoush  evidence  is  not  admissible  to  show  that  usage  was  in  fact  different 

from  that  which  it  was  established  to  be  by  judicial  decisions,  yet  it  may  be 
shown  that  it  was  subsequently  changed,    ibid. 

14.  The  statutes  of  Ahibaroa  require  the  nej^tiability  and  character  of  bills  of 

exchange,  foreign  and  inland,  and  promissory  notes,  payable  in  bank,  to  be 
sovemed  by  the  general  commercial  law.    Smyth  r.  striuier  et  a/.,  404. 

15.  If  a  partner  draws  notes  in  the  name  of  the  firm,  payable  to  himself,  and  then 

indorses  them  to  a  third  party  for  a  personal  ano  not  a  partnership  consider- 
ation, the  first  indorsee  cannot  maintain  an  action  upon  them  against  tbo 
firm,  if  he  knew  that  the  notes  were  ante-dated.    Ibid. 
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16.  But  if  the  inl  indonee  panes  them  swiy  to  a  eeeoad  indorsee  before  ike  na- 

tttritj  of  tbe  aoies,  in  the  doe  coane  of  bnMnen,  and  the  second  indonee 
hat  no  knowledge  of  the  circumstances  of  their  execution  and  first  indovae- 
meat,  be  may  be  entitled  to  recover  acainst  the  firm,  although  the  partner 
who  drew  the  notes  committed  a  frand  bj  ante*dating  them.    Ibid. 

17.  Bot  if  the  second  indorsee  received  the  notes  after  their  matority,  or  oat  of 

the  ordinary  course  of  bosiness,  or  under  circumstances  which  authorize  an 
inierenee  that  he  had  knowledge  of  the  firaud  in  their  execution  or  first  in- 
dorMment,  be  cannot  recover,    ihid. 

18.  These  thinjp  are  matters  of  evidence  for  the  jury.    Ibid, 

19.  Evidence  is  adaussible  to  show  that,  in  an  account  current  between  the  fint 

and  second  indonee,  no  credit  was  given  in  it  for  the  notes  when  they  were 
passed  fi-om  the  first  to  the  second  indorsee.    Ibid. 

M.  So,  evidence  of  drawing  and  re-drawing  between  the  first  and  second  in- 
dorsee, alluded  to  in  iSe  aoconnt  current,  is  admissible.    Hnd. 

21.  The  testimonjr  of  one  of  the  partnen,  offered  for  the  purpose  of  proving  the 
firaud  committed  by  the  drawer  of  the  notes,  is  not  admissible.  This  coort 
again  recognises  tne  rule  upon  this  subject  established  in  the  case  erf*  Hen- 
derson 9.  Anderson,  3  Howard,  73.    Ibid. 

28.  The  partner  ofi*ered  as  a  witness  was  a  party  upon  the  record,  and  thus,  also, 
disqualified.    Ibid. 

EXECUTION. 

1.  In  cases  of  conflicting  executions  issued  out  of  the  federal  and  state  courts,  a 

priority  is  given  to  that  under  which  there  is  an  actual  seizure  of  the  prop- 
erty first.    Brown  v.  Clarke^  4. 

2.  Although,  b^  the  law  of  Alabama,  where  an  execution  has  issued  during  the 

lifetime  of  a  defendant,  but  has  not  been  actually  levied,  an  aiias  or  Jmriea 
may  go  af\er  his  death,  and  the  personal  estate  of  the  deceased  leviea  upon 
and  sold  to  satisfy  the  judgment,  yet  this  is  not  so  with  respect  to  the  real 
estate.    Erwin*$  Lessee  v.  Dundas^  58. 

3.  By  the  common  law,  the  writ  of  fieri  facias  had  relation  back  to  its  teste,  aad 

if  the  execution  was  tested  during  the  lifetime  of  a  deceased  defendant,  it 
might  be  taken  out  and  levied  upon  his  goods  and  chattels  after  his  death. 
Ibid. 

4.  But  if  an  execution  issues  and  bears  teste  after  the  death  of  the  defendant,  it 

is  irregular  and  void,  and  cannot  be  enforced  against  either  the  real  or  per- 
sonal property  of  the  defendant.  The  judgment  must  fint  be  revived 
against  the  heira  or  devisees  in  the  one  case,  or  personal  representatives  in 
the  other.    Ibid. 

5.  Such  is  the  settled  law  where  there  is  but  one  defendant.    Ibid. 

6.  Where  there  are  two  defendants,  one  of  whom  has  died,  the  judgment  caonoc 

be  enforce^  by  execution  against  the  real  estate  of  the  survivor  alone ;  and 
as  it  has  to  issue  against  the  real  estate  of  both,  the  real  estate  of  the  de- 
ceased is  protected  by  the  same  law  which  would  govern  the  case  if  he  had 
been  the  sole  defendant.  The  judgment  must  he  revived  by  scire  facias. 
Ibid. 

7.  Before  and  since  the  Statute  of  Westminster  2d  ^which  subjected  lands  to  an 

elegit),  a  judgment  against  two  defendants  survived  against  the  personal  es- 
tate of  the  survivor,  and  execution  could  be  taken  out  against  him,  within  a 
year,  without  a  scire  facias.    Ibid. 

8.  But  before  the  real  estate  of  the  deceased  can  be  subjected  to  execution,  the 

jud^ent,  which  does  not  survive  as  to  the  real  estate,  must  be  revived 
against  the  surviving  defendant,  and  against  the  heirs,  devisees,  and  terre- 
tenants  of  the  deceased.    Ibid. 

9.  The  interest  of  new  parties  would  otherwise  be  liable  to  be  suddenly  di- 

vested without  notice.    Ibid. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  deoisioB  of  this  eourt  in  the  case  of  Price  v.  Sessions  (3  Howard,  €24) 

reviewed  and  confirmed.    Paige  v.  Sessions^  122. 

2.  Where  a  person  domieHed  in  England  died,  leaving  property  both  in  England 

and  Pennsylvania,  and  the  exeoutor  took  out  lettera  testamentary  in  both 
countries,  in  a  suit  in  England  against  the  execntor  by  the  administrator  of  a 
deceased  claimant,  the  parties  were  restricted  to  the  umits  of  the  eoontry  to 
which  their  letten  extended.    Aspden  v.  J^lkum^  467. 
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3.  The  executor  could  not  rightfully  tranimit  the  Pennsylyania  anets  to  be  di^ 

tributed  b)r  a  foreign  jurisdiction.    Ibid, 

4.  So,  the  administrator  of  the  deceased  claimant,  acting  under  letters  granted  in 

England,  only  represented  the  intestate  to  tne  extent  of  these  English  let- 
ters, and  could  not  be  known  as  a  representative  in  Pennsylvania.    Ibid. 

5.  Two  suits,  therefore,  one  in  England,  oetween  the  executor  and  the  adminis- 

trator of  a  deceased  claimant,  acting  under  English  letters,  and  the  other  in 
Pennsylvania,  between  the  executor  and  another  administrator  of  the  claim- 
ant, acting  under  Pennsylvania  letters,  are  suits  between  different  parties. 
And  neither  the  decree  nor  proceedings  in  the  English  suit  are  competent 
evidence  in  the  American  suit.  The  property  in  controversy  is  difierent  in 
the  two  suits,    ibid, 

6.  A  judgment  or  decree  set  up  as  a  bar  by  plea,  or  relied  on  as  evidenoe  by 

way  of  estoppel,  to  be  conclusive,  must  nave  been  made,  — 
1.  &y  a  court  of  competent  jurisdiction,  upon  the  same  subject-matter. 
'  2.  Between  the  same  parties. 
3.  For  the  same  purpose. 

7.  On  either  ground,  the  evidence  in  the  English  suit  is  incompetent  to  prove  any 

thing  with  regard  to  the  Pennsylvania  assets.    Ibid. 

8.  Although,  in  cases  peculiarly  circumstanced,  one  jurisdiction  administering 

assets  may,  as  matter  of  comity,  transmit  them  to  a  forei^  jurisdiction,  yet 
they  cannot  be  sent  to  England  where  a  suit  is  pending  in  this  country  for 
the  American  aassets.  A  decree  of  the  Hisb  Court  or  Chancery  in  Eng- 
land, purporting  to  distribute  assets  sa  situated,  would  be  treated  as  void  tog 
want  of  jurisdiction.    Ibid. 

9.  The  Circuit  Court  of  the  United  States,  sitting  in  Pennsylvania,  is  bound  by 

the  same  rules  which  govern  the  local  tribunals  of  that  State,  and  would  re- 
quire a  devisee  to  give  security  to  refund  in  case  a  debt  should  afterwards 
be  proved  against  the  testator.  Other  provisions  of  the  laws  of  that  Stata 
would  also  embarrass  a  court  in  exercising  the  comity  referred  to.    Ibid. 

10.  Under  the  influence  of  similar  laws,  the  courts  of  tne  several  States  har* 

been  so  much  restrained  as  to  render  the  exercise  of  comity  among  each 
other  Kttle  more  than  a  barren  theory.  More  could  not  be  required  between 
the  courts  of  this  country  and  Euj^land.    Ibid. 

11.  There  having  been  no  evidence  introduced  in  the  English  suit  to  establish 

the  heirship  of  the  claimant,  the  decision  of  the  court  there,  dismissing  the 
bill,  is  not  conclusive  as  to  the  title.  What  effect  those  proceedings  ought  to 
have  in  this  country,  this  court  will  not  now  decide.  It  only  decides,  that 
the  evidence  in  support  of  the  title  is  not  barred  in  the  Circuit  Court  of 
Pennsylvania.  Ibia. 
18.  The  judgment  of  a  foreign  court  upon  a  question  of  title  cannot  preclude  s 
claimant  from  introducing  evidence  in  a  second  suit,  in  another  country,  ibr 
other  property.  Such  a  proposition  is  not  recognixed  either  by  the  juris- 
prudence of  me  United  States  or  of  Great  Britain ;  nor  is  the  opinion  of 
this  court  in  conflict  with  the  established  comity  of  nations.    Ibid, 

13.  A  person  cannot  legally  purchase  on  his  own  acoonnt  that  which  his  duty  or 

trust  requires  him  to  sell  on  account  of  another,  nor  purchase  on  account  of 
another  that  which  he  sells  on  his  own  account.  He  is  not  allowed  to  unite 
the  two  opposite  characters  of  buyer  and  seller.    Miekaud  v.  Girody  503. 

14.  A  purchase,  per  inierpontam  perMonam^  by  a  trustee  or  agent,  of  the  partioo- 

lar  property  of  which  he  has  the  sale,  or  in  which  he  represents  another, 
whether  he  has  an  interest  in  it  or  not,  carries  fraud  on  the  &ce  of  it.    Ibid. 

15.  This  rule  applies  to  a  purchase  by  executors,  at  open  sale,  although  they 

were  empowered  by  the  will  to  sell  the  estate  of  their  testator  for  the  bene- 
fit of  heirs  and  legatees,  a  part  of  which  heirs  and  legatees  they  themselves 
were.    Ibid. 

16.  A  purchase  so  made  by  executors  will  be  set  aade.    Bid. 

17.  The  decisions  of  the  oourts  of  serefsl  States,  apon  this  sobject,  examined 

and  remarked  upon.    Ibid. 

18.  Relaxations  of  this  rule  of  the  civil  law,  winch  were  made  in  some  oonntries 

of  Europe,  were  not  adopted  by  the  Spanish  law,  and  of  oourse  never  reach- 
ed Louisiana.  Nor  were  those  relaxations  carried  so  far  as  to  allow  a  testa- 
mentary or  dative  executor  to  bay  the  property  which  he  was  appointed  to 
administer.    Ibid. 
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19.  The  maaimi  and  qualifications  of  the  civil  law,  upon  thia  point,  examiacd. 
Ibid. 

90.  Although  courts  of  equity  generally  adopt  the  statutes  of  limitation,  yet,  im  a 
case  of  actual  fraud,  they  will  grant  relief  within  the  lifetime  of  eitliCT-  oftbe 
parties  upon  whom  the  frauo  is  proved,  or  within  thirty  years  after  it  hm 
Deen  discovered  or  become  known  to  the  party  whose  rights  are  affected  by 
it.    Ibid,  r     J  -zr- 

21.  Within  what  time  a  constructive  trust  will  be  barred  must  depend  upon  the 

circumstances  of  the  case,  and  these  are  always  eiaminable.    Ibid, 

22.  Acquittances  given  to  an  executor,  without  a  fiill  knowledge  of  all  the  circom- 

stances,  where  such  information  had  been  withheld  by  the  executor,  aod 
menaces  and  promises  thrown  out  to  prevent  inquiry,  are  not  binding.    MM. 

FEMES  COVERT. 
1.  A  bond  for  the  conveyance  of  land  does  not  transfer  the  legal  title,  so  as  to 
serve  as  a  defence  in  an  action  of  ejectment,  and  such  a  bomi,  when  signed 
by  married  women,  neither  confers  a  le^  nor  eouitable  right  upon  tJie  ob- 
ligees. AgricuUurid  Bank  of  Mississippi  el  at,  v.  ttiee  el  a/.,  225. 
3.  In  order  to  convey  bv  grant,  the  party  possessing  the  right  must  be  the  grant- 
or, and  use  apt  an<f  proper  woros  to  convey  to  the  grantee.    Ibid, 

3.  If^  therefore,  the  title  to  land  is  in  married  women,  and  a  deed  for  the  land 

recites  the  names  of  the  husbands,  as  grantors,  purporting  to  convey  in  right 
of  their  wives,  the  deed  is  insufficient  to  convey  the  title  of  tne  wiv^ 
Ibid. 

4.  Nor  is  such  a  deed  made  effective  by  its  being  signed  and  sealed  by  the  vrivca. 

The  interest  of  the  husbands  is  conveyed  by  it,  but  nothing  more.     Ibid. 

5.  A  receipt  of  money,  subsequently,  by  tne  female  grantors,  does  not  pass  tiie 

le^  title,  nor  give  effect  to  a  deed,  which,  as  to  them,  was  utterly  void. 

FORTHCOMING  BOND. 
See  Jodomxht* 

INSURANCE. 

1.  A  policy  of  insurance  eontained  a  stipolation,  that  if  the  insured  thea  had,  or 

thereafter  should  lurve,  any  other  insurance  upon  the  same  property,  notiee 
thereof  should  be  giveft  to  the  company,  and  the  same  inaoffsed  upon  the 
policy,  or  otherwise  acknowledged  by  the  company  in  writing,  in  de&ult  of 
which  the  policy  should  cease.  Carpenisr  v.  rroiidimee  Wmshmgtim  humr- 
mnee  C&mpamy,  166. 

2.  A^  bill  was  filed  in  equity  by  the  insured,  alleging  that  notice  was  given  to  the 

insurance  company,  and  praying  that  the  company  might  be  cenpclled  to 
indorse  the  notice  i^n  the  poney,  or  otherwise  acknowledge  the  aone  in 
writing.    Ibid. 

3.  When  tne  answer  of  the  company,  sworn  to  by  the  then  president,  denies  the 

reoepticm  of  the  notice,  to  the  best  of  his  knowledge  and  belief,  the  queetioo 
becomes  one  of  fkct  and  of  law;  of  feet,  whether  the  evideaoe  offered  by 
the  complainant  is  sufficient  to  sustain  the  allegation ;  and  of  law,  whetkor, 
if  so,  this  court  can  compel  the  company  to  acknowledge  it.    Ibid. 

4.  The  answer  being  responsnre  to  the  trill,  and  denying  Uie  allegation,  under 

oath,  the  general  rule  is,  that  the  allegation  must  be  proved,  not  only  by  the 
testimony  of  one  witness,  but  by  some  additionel  evidenoe.    Ibid. 

5.  Several  qiudifications  and  imitations  of  this  rule  examined.    Ibid. 

6.  The  circumstances  of  this  case  are  such  tbet  the  geneml  mle  af^pHet.    Bid, 

7.  Two  witnesses  are  produced,  by  the  complainant  to  prove  the  notice,  hot 

neither  of  them  swears  positively  to  it,  and  the  droumstances  of  the  oaaa 

do  not  strengthen  their  testimony.    Ibid. 
6.  The  rules  by  which  parties  are  sometimes  allowed  to  introduoe  parol  evidoiea 

with  reference  to  a  written  contniet  do  net  apply  to  this  ease,  where  the 

parol  proof  is  ofibred  by  the  complainant,  seekii^  to  show  a  fact  wfaicb,  if 

true,  would  establish  a  breach  of  duty  in  the  d^endants,  happening  after 

the  original  eontraet  was  made.    Ibid. 
9.  The  Question  of  law  which  would  arise  if  the  notice  were  sufficiently  proved 

by  the  eomplainuit  need  not  be  decided  in  this  ease.    Ibid. 

JUDGMENT. 

1.  By  the  law  of  Mississippi,  a  jud^ent  is  a  lien  upon  personal  as  well  as  reel , 
estate  from  the  time  or  its  rendition.    Br§wn  v.  CUrke^  4. 
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8.  Where  there  hai  been  m  judgment,  an  executioii  levied  npon  peraonal  prop- 

erty, and  a  fbrthcommc  oond,  the  property  levied  upon  ia  releaaed  by  the 
bond,  and  the  lien  of  the  judgment  destroyed.    Ibid. 

3.  If^  therefore,  after  this,  another  judgment  oe  entered  against  the  original  de- 

fendant, this  second  judgment  is  a  lien  upon  the  property  which  has  been 
released  by  the  bond.    iSid. 

4.  The  lien  thus  acquired  by  the  second  judgment  is  not  destroyed  by  subse- 

quently quashing  the  forthcoming  bona.  The  effect  of  such  quashing  b  not 
to  revive  the  first  judgment,  and  thus  restore  the  lien  which  was  superseded 
by  the  execution  of  the  bond.    IHd. 

5.  If  the  forthcoming  bond  had  been  shown  to  have  been  void  ah  iniiiOf  the  re- 

sult would  be  different    Ibid. 

6.  Where  there  are  two  defendants,  one  of  whom  has  died,  the  judgment  pannot 

be  enforced  by  execution  against  the  real  estate  of  the  survivor  alone ;  and 
as  it  has  to  issue  a|rainst  the  real  estate  of  both,  the  real  estate  of  the  deceas- 
ed is  protected  by  Uie  same  law  which  would  f^vem  die  case  if  he  bad  been 
the  sole  defendant  The  judgment  must  be  tevived  by  soirs  faeias.  Er* 
win*s  Lessee  v.  Dundas^  58. 

7.  Before  and  since  the  Statute  of  Westminster  3d  (which  subjected  lands  to  an 

elegit)^  a  judgment  against  two  defendants  survived  against  the  personal  es- 
tate of  the  survivor,  and  execution  could 'be  taken  out  against  him,  within  a 
year,  without  a  scire  fudas.  Ibid* 
6.  But  before  the  real  estate  of  the  deceased  can  be  subjected  to  execution,  the 
judgment,  which  does  not  survive  as  to  the  real  estate,  must  be  revived 
against  the  surviving  defendant,  and  against  the  heirs,  devisees,  and  terre- 
tenants  of  the  decesMd.    Ibid. 

9.  The  interest  of  new  parties  would  otherwise  be  liable  to  be  suddenly  divested 

without  notice.    Ihd. 

JURISDICTION. 

See  Practicx. 

1.  It  was  the  province  of  the  court  below  to  decide,  as  matter  of  law,  what  were 
the  duties  of  the  chief  engineer,  and  to  judge  whether  any  evidence  had  been 
introduced  tending  to  show  that  General  Gratiot  had  perfbrmed  any  servi- 
ces not  appertaimng  to  his  station  as  chief  engineer.  OnUioi  v.  UniUd 
Slates^  Si. 

fk  The  jurisdiction  of  this  court^  when  a  ease  is  brought  np  from  a  state  court 
aucbr  the  twenty-fifth  section  of  the  judiciary  act,  does  not  extend  to  ques- 
tions of  evidence  ruled  by  that  court,  unless  it  is  sought  to  givo  such  evi- 
dence effect  for  other  purposes  over  which  this  court  has  jorisdiction. 
MaekmyHal.Y.IHUtmym. 

3.  The  second  section  of  the  act  of  the  29th  of  May,  1890,  providing,  that  *'  if  two 
or  more  persons  be  settled  upon  the  same  quarter-^ection,  the  same  may  be 
divided  between  the  two  first  actual  settieis,  i^  by  *  north  and  sonth,  or  east 
and  west,  line  the  settlement  or  improvement  or  each  can  be  included  in  a 
half-quarter-eection,"  refers  only  to  tracts  of  land  containing  one  hundred 
and  sixty  acres,  and  does  not  operate  upon  one  cmttaining  only  one  hundred 
and  thirty-three  acres.    Downes  v.  Scott,  500 

4*  Therefore,  where  tenants  in  common  of  a  tract  of  one  hundred  and  thiftv- 
three  acres  applied  to  a  state  court  for  a  partition  under  the  above  act,  tne 
iudgment  of  that  court  cannot  be  reviewed  by  this  oenrt,  when  brought  up 
by  writ  of  error  under  the  twenty-fiftli  section  of  the  judiotary  act,  because 
the  light  asserted  does  not  arise  under  an  act  of  CongreM.    Ikd. 

5.  The  writ  of  error  must  be  dismissed.    Ibid> 

6.  The  United  States  have  adopted  the  piinoiple  originally  established  by  Euro- 

pean nations,  namely,  that  the  aboncinal  tribes  of  Indians  in  North  Ameri- 
oa  are  not  renarded  as  the  owners  oT  the  territories  which  they  remeotively 
oooupied.  Their  country  was  divided  and  panelled  out  as  if  it  nnd  been 
vacant  and  unoecupied  land.     UniUd  Stales  v.  Rogtn^  667. 

7.  If  the  propriety  of  exercising  this  power  were  now  an  open  question,  it  would 

be  one  for  the  law-making  and  political  department  or  the  government,  and 
not  the  judicial.    Ibid. 

8.  The  Indian  tribes  residing  within  the  territorial  limits  of  the  United  States 

are  subject  to  their  authority,  and  where  the  country  occupied  bv  them  is 
not  witnin  the  limits  of  any  one  of  the  States,  Congress  may,  by  law,  pun- 
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»h  any  oflbnce  committed  there,  no  matter  wlietber  the  offender  be  a  wfaiti 
man  or  an  Indian.  Hid, 
9.  The  twenty-fifth  section  oT  the  act  of  30th  June.  1834,  extends  the  lawe  of 
the  United  Statet  over  the  Indian  country,  with  a  proviso  that  they  shall 
not  include  punishment  for  **  crimes  committed  by  one  Indian  against  tfas 
person  or  property  of  another  Indian.'*    Ibid, 

10.  This  exception  does  not  embrace  the  case  of  a  white  man  who,  at  matnvt 

age,  is  adopted  into  an  Indian  tribe.  He  is  not  an  **  Indian,"  within  the 
meaning  or  the  law.    Ibid. 

11.  The  treatjr  with  the  Cherokees,  concluded  at  New  Echota,  in  1835,  allow* 

the  Indian  Council  to  make  laws  for  their  own  people  or  such  persons  aa 
have  connected  themselves  with  them.  But  it  also  provides,  that  such  lawi 
shall  not  be  inconsistent  with  acts  of  Congress.  The  act  of  1834,  therefiva, 
controls  and  explains  the  treaty.    Ibid. 

12.  It  results  from  tnese  principles,  that  a  plea  set  up  by  a  white  man,  alleging 

that  he  had  been  adopted  by  an  Indian  tribe,  and  was  not  subject  to  the  j** 
risdiction  of  the  Circuit  Court  of  the  United  States,  is  not  valid.    Ikid* 

LANDS  PUBLIC. 

1.  The  holder  of  a  register's  eertifieate  of  the  purchase  of  a  lot  in  the  town  of 

Dubuque,  lawfully  acquired,  and  issued  by  the  register  under  the  two  acts  of 
2d  July,  1836,  and  3d  March,  1837,  has  such  an  equitable  estate  in  the  lot, 
before  the  issuing  of  a  patent,  as  will  subject  the  lot  to  sale  under  execntioo 
under  the  statute  of  Iowa.    Lmn  v.  Tkomptom^  17. 

2.  The  doctrine  established  in  the  case  of  Carroll  v,  Safford,  3  Howard,  441,  le* 

viewed  and  confirmed.    Ibid.  * 

3.  The  decision  of  a  state  court  upon  the  merits  of  a  controversy  between  two 

parties,  one  of  whom  had  sold,  and  the  other  purchased,  an  interest  ia 
lands  which,  it  was  thooght,  could  be  acquired  as  Indian  reservations  under 
a  treaty  with  the  United  Statea,  cannot  be  reviewed  bv  this  court  under  the 
twenty-fiflh  section  of  the  Judiciary  Act    Mmmey  v.  Porter^  55. 

4.  The  party  agasast  whom  the  state  court  deoided,  instead  of  setting  up  an  iiH 

terest  under  the  treaty,  expressly  averred  that  no  rights  had  bera  obtained. 
Ibid, 

5.  In  such  a  case,  this  court  has  no  Jurisdiction.    Ibid. 

6.  Under  the  former  government  <h  Louisiana,  the  ragulations  of  0*ReiUy  Gay- 

oso,  and  Morales  reoogniaed  the  equitable  claim  of  the  owners  of  tracts  of 
land  fronting  on  rivers,  dus^  to  a  portion  of  the  public  lands  which  were  bmtk 
of  them,  and  after  the  cession,  the  United  States  did  so  also.  Jottrdmm  tt  aL 
V.  Bmrrett  et  al.^  169. 

7.  The  act  of  Congress  passed  on  the  3d  of  March,  1811  (Little  &.  Brown's 

ed.  663),  extended  to  the  front  owner  a  preference  to  enter  the  land  behind 
him.  That  act  also  provided,  that  where,  owiuji  to  a  bend  in  the  river,  each 
claimant  oould  not  obtain  a  tract  equal  in  quantity  to  the  tract  already  owned 
by  him,  the  principal  deputy  surveyor  of  each  district,  under  the  auperie- 
tendence  of  the  surveyor  of  the  public  landa  south  of  tne  State  of  Tenner 
see,  should  divide  the  vacant  land  amongst  the  claimants  in  such  '"•"■mtt  as 
to  biro  miffbt  seem  most  eouitable.    Ibid. 

8.  The  act  of  March  3d,  1805,  had  extended  the  power  of  the  surveyor  of  lands 

south  of  Tennessee  over  the  Territory  of  Orleans,  and  the  act  of  April  37th, 
1806,  had  directed  him  to  appoint  two  principal  deputies,  one  for  each  di^ 
trict  of  the  Territory  of  Orleaas.    Ibid. 

9.  The  act  of  March  3d,  1831,  directed  the  appointment  of  a  surveyor-general  of 

public  lands  in  Louisiana,  after  the  1st  of  May,  1831.    Ibid, 

10.  In  March,  1833,  therefore,  the  surveyor  of  public  lands,  south  of  Tennessee, 

had  no  power  to  prove  a  survey,    ibid, 

11.  The  act  of  1811  reserved  for  the  public  all  such  back  lands  as  were  not  cor- 

rectly taken  up  under  that  act  by  the  proprietors  of  river-fronts ',  and  thoae 
who  did  not  enter  their  olaims  in  time  did  not  lose  whatever  equity  they 
may  have  had  before  the  passage  of  the  act.    Ibid, 

13.  An  unauthorized  survey  by  one  of  the  claimants  did  not  con^  upon  him  any 

additional  rights.    Ibul, 
13.  In  executing  me  acts  of  1830  and  1833,  olaimanta  were  allowed  to  pay  tor  the 
largest  amount  which  they  claimed,  but  the  precise  amount  due  on  tne  exact 
quantity  of  land  to  whieh  they  were  entitled  could  not  appear  until  the  final 
survey.    Ibid, 
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14.  When  the  Jand  wu  laid  out  into  raacei,  townibipa,  &c.,  the  furrej  of  town- 

ship No.  11^  approved  by  H.  8.  WilUams,  funreror-general  of  Loniwana, 
■ettied  the  ncbto  of  parties  in  that  township,    ikid, 

15.  A  possession  of  any  part  of  these  back  lands,  anterior  to  this  survey,  cannot 

be  set  up  as  a  defence  under  the  laws  of  Louisiana,  becanse  the  uuids  be- 
longed to  the  United  States,  and  those  persons  in  possesion  were  trespassers. 

16.  Under  the  act  of  1805,  providing  for  the  appointment  of  oommissionets  to  •z- 

amine  and  decide  on  certain>daiais  to  land,  and  the  act  of  181S,  confirBun|( 
those  claims,  Congress  did  not  intend  to  adopt  the  boundarj  lines  of  the 
claims  according  to  the  surveys  which  had  been  laid  before  the  commission- 
ers ;  nor  adopt,  for  any  purpose,  the  evidence  which  had  been  presented  t* 
the  board.    Maehay  el  al.  v.  Dillon^  421. 

17.  A  decision  of  the  court  below,  cutting  off  all  proof  of  the  correctness  or  in- 

correctness of  such  surveys,  was  therefore  erroneous.    Ikid, 

18.  A  survey,  made  at  the  instance  of  the  inhabitants  of  St.  Louis,  for  the  par- 

pose  or  presenting  their  claim  to  commons,  in  due  form,  to  the  board  of  eooi- 
missioners,  was  m  its  nature  a  private  survey^  not  binding  on  the  United 
States,  and  having  no  binding  influence  on  the  title  of  sobsMuent  litigants. 
Iffid. 

19.  A  private  survey  of  land,  daiined  under  an  old  Spanish  concession  and  pre- 

sented to  the  board  of  commissioners  appointed  under  the  act  of  1805,  is  not 
conclusive  against  the  party  presenting  it  to  show  the  boundaries  of  the 
claim,  but  is  proper  evidence  to  go  to  Ibe  jury,  who  are  to  decide  upon  its 
limits.    Let  Bois  v.  Bfmdl^  449. 

90.  Under  the  acts  of  1894, 1886,  and  18SK,  the  District  Court  of  Missouri  was  au- 
thorized to  recetve  petitions  of  claimants  to  land,  until  the  96th  of  May, 
1829.  In  1831,  when  claims  which  had  not  been  presented  were  standing 
under  a  bar.  Congress  confirmed  the  title  of  the  inhabitants  of  the  town  of 
St  Louis  to  the  Mjacent  commons.  This  act  was  valid,  unless  the  opposing 
claimant  then  possessed  a  vested  interest  which  was  protected  by  the  Louis- 
iana treaty.    Aid, 

21.  By  the  third  article  of  that  treaty,  the  inhabitants  were  to  be  proteeted  ii|  their 
property.    md» 

VSL  But  land  held  under  a  concession  and  surrey  was  not  finally  severed  firom  tha 
royal  domain  and  converted  into  private  proper^.    lUd, 

93.  The  power  of  granting  the  public  domain  was  m  Moralea^  who  resided  in  New 

Orieans.  His  regulations  were  in  fiurce  in  Upper  Louisiana,  and  by  them  the 
title  to  land  held  under  a  concession  and  survey  was  not  peirfected  until  rati- 
fied by  him  and  a  final  grant  issued,    tlnd, 

94.  This  power  was  in  a  great  degree  a  political  power,  and,  by  the  tre^,  the 

United  States  assummi  the  same  exclusive  right  to  deal  with  the  title^  in 
their  political  and  sovereign  capacity.  The  courts  of  iustice  cannot,  with- 
out legislstion,  execute  the  power,  because  the  holder  or  an  incomplete  title 
has  no  standing  in  court   Ibid, 

95.  A  confirmatory  act,  passed  by  Congress  in  1836,  does  not  reach  back  to  the 

original  concession,  and  exclude  grants  of  the  same  land  made  in  the  inter- 
mediate time,  either  by  Congress  itself,  or  a  board  of  commissioners,  or  the 
District  Court,  acting  under  its  authority,     fhid. 

96.  In  the  act  of  1^6,  Congress  had  in  view  the  situation  of  persons  whose  titles 

were,  by  that  act,  confirmed  to  lands  which  bad  been  previously  granted  to 
others,  and,  in  order  to  meet  the  ease,  provided  that  soch  confirmed  claim- 
ants might  take  up,  elsewhere,  an  amount  of  public  land  eqo«l  to  that  whieh 
they  lost.  Aid. 
87.  The  confirmstory  act  of  1836,  nrast,  thefolbie  be  oanstrued  to  exclude  the 
commons  which  had  been  granted,  by  pfoviQas  acta,  to  the  town  of  St.  Louis. 
Aid. 

98.  These  acts,  and  a  survey  by  the  proper  p«hlie  officer  in  1832,  placed  the  title 

of  the  town  in  the  same  condition  as  if  a  patent  had  been  issued.    Rid, 

99.  The  second  section  of  the  act  of  the  90th  of  May,  1830,  providing,  tb«t  **  if 

two  or  more  persons  be  settled  upon  the  same  quarter-seotion,  the  same  may 
be  divided  between  the  two  first  actnal  settlers,  '^^1  ^  north  and  sooth,  or 
east  and  west,  line  the  settlement  or  improvement  or  each  can  be  included 
in  a  half-quarter^section,"  refers  only  to  tracts  of  land  eontainufeg  one  hun- 

▼OL. IT.  H  5 


TM  INDEX. 

LANDS  PUBLIC. 

dred  and  sixty  acres,  and  does  not  operate  upon  one  oontaming  oidj  one 
hundred  and  thirtj-three  acres.    Dawiug  v,  SeoU^  500. 

90.  Therefore,  where  tenants  in  oommon  of  a  tract  of  one  hundred  and  tfairtf  • 
three  acres  applied  to  a  state  court  for  a  partition  under  the  aboTe  act,  tte 
judgment  of  uat  court  cannot  be  reviewed  by  this  coint,  when  brought  up 
by  writ  of  error  under  the  twentj-fifth  section  of  the  judiciary  act,  becansa 
toe  rij^  asserted  does  notarise  under  an  act  of  Congress.    IM. 

31.  The  writ  of  error  moaH  be  dismissed.    Aid. 

LEX  LOCI  CONTRACTUS. 
See  CoMMEBCiix  Law. 

LIBHTATION. 

1.  Where  the  original  possession  bj  the  holder  of  land  is  in  priyity  with  the 
title  of  the  rightful  owner,  in  order  to  enable  such  holder  to  ayail  himiwdf 
of  the  statute  of  limitations,  nothing  short  of  an  open  and  explicit  disavowal 
and  disclaimer  of  holdinc  under  that  title,  and  assertion  of  title  in  himself 
brought  home  to  the  oUier  party,  will  satisQr  the  law.  ZeUtr*M  Lssses  y. 
Eekert,  289. 

3.  The  burden  of  proof  is  on  the  holder  to  establish  such  a  change  in  the  char- 
acter of  the  possession.    iHd. 

3.  The  statute  does  not  begin  to  run  until  the  possession  becomes  tortious  and 

wrongful  by  the  disloyal  acts  of  the  tenant,  which  most  be  open,  continued, 
and  notorious,  so  as  to  preclude  all  doubt  as  to  the  character  of  the  holding, 
or  the  want  of  knowleoce  on  the  part  of  the  owners.    Ibid. 

4.  In  this  case  there  was  evidence  enough  flven  upon  this  point  to  authorize  the 

court  below  to  submit  the  (question  of  adverse  possession  to  the  jury,  and 
advise  them  that  a  foundation  was  laid  upon  which  they  might  presume  a 
crant  for  the  puroose  of  quietinc  the  title.    Ibid, 

5.  Although  courts  or  equity  generally  adopt  the  statutes  of  limitation,  yet,  in  a 

case  of  actual  fraud,  they  will  grant  rehef  within  the  lifetime  of  either  of  the 
parties  upon  whom  the  fitiud  is  proved,  or  within  thirty  years  after  it  has 
been  discovered  or  become  known  to  the  party  whose  ngnts  are  affected  by 
it.    Michoui  v.  Girod^  503. 

6.  Within  what  time  a  constructive  trust  will  be  barred  must  depend  upon  tbe 

circumstances  of  the  case,  and  these  are  always  examinable.    Ibid, 

MARSHAL. 

SxB  Practicx. 

1.  A  bill  in  chancery  which  recites,  that  the  complainants  had  recovered  a  judg- 

ment at  law  in  a  court  of  the  United  States,  upon  which  an  execution  had 
issued  and  been  levied  upon  certain  property  oy  the  marshal ;  that  another 

Serson,  claiming  to  hold  tne  property  levied  upon  by  yirtue  of  some  fraudulent 
eed  of  trust,  had  obtained  a  process  from  a  state  court,  by  which  the  sheriff 
had  taken  the  property  out  of  the  hands  of  the  marshal ;  and  praying  that 
the  property  misht  be  sold,  cannot  be  sustained.    Knox  v.  Smitn^  298. 

2.  If  the  object  had  been  to  set  aside  the  deed  of  trust  as  finudulent,  the  frand, 

with  the  facts  connected  vrith  it,  should  have  been  alleged  in  the  bill.    Hid, 

3.  There  exists  a  plain  remedy  at  law.    The  marshal  might  haye  brought  tres- 

pass against  tne  sheriff,  or  applied  to  the  court  of  the  United  States  for  an 
attachment.    Ibid. 

.    MASSACHUSETTS. 

Sex  BouHDARiES  or  States. 

MCmTGAGES. 

1.  There  were  two  statutes  of  the  State  of  Michigan,  both  passed  on  the  aanie 

day,  namely,  the  19lh  of  April,  1687.  One  was  *'  An  Act  concerning 
Deeds  and  Conveyances,"  which  directed  that  such  deeds  or  conveyancea 
should  be  recorded  in  the  office  of  register  of  probate  for  the  county,  or 
register  for  the  city,  where  such  lands,  £d.,  were  situated.  This  act  beoaoBa 
operative  from  its  passage.     BtaU  y.  HaU^  37. 

2.  Another  was  '*  An  Act  concerning  Mortgages,"  which  provided  ^that  eyoy 

mortgage,  being  proven  or  acknowledged  according  to  law,  may  be  lepB" 
tared  in  the  county  in  which  the  lands  or  tenements  so  mortgaged  are  aitu- 
ated."  This  act  did  not  go  into  operation  until  several  months  after  its 
passage.    Ibid. 

3.  In  the  case  in  question,  there  were  two  mortgages,  both  including  tba 
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t  property,  in  the  eity  of  Dttreit,  Wajne  ooanly,  one  of  wbich  wm  rocorded 

m  the  city  regiftry,  and  the  other  in  the  county  regiitry.    ihid, 
4.  These  statates  tre  not  eo  contrary  or  repugnant  to  each  other  ae  necomrily  to 
[  imply  a  contradiction.    Both  can  stand.    Ibid. 

,  5.  The  recording  of  the  prior  morbnce  in  the  county  registry  was  sufficient  to 

I  give  it  valimty  and  priority.    Hut, 

6.  Statutes  which  apparently  conflict  with  each  other  are  to  be  reconciled,  as  ftr 
as  may  be,  on  any  fidr  hypothesis,  and  validity  given  to  each  if  it  can  be  and 
is  necessary  to  conform  to  usages  under  them,  or  to  preserve  the  titles  to 
property  undisturbed.    Aui. 

PATENTS. 

1.  Where  a  defective  patent  had  been  surrendered,  and  a  new  one  taken  out, 
c  and  the  patentee  brought  an  action  for  a  violation  of  his  patent  right,  laying 
>  the  infringement  at  a  date  subseouent  to  that  of  the  renewed  patent,  proof 
*  of  the  use  of  the  thing  pateutea  during  the  interval  between  the  original 
I  and  renewed  patents  will  not  defeat  the  action.  Stimpson  v.  IVest  Chester 
'  Railroad  Company,  380. 

2.  The  seventh  section  of  the  act  of  March  3, 1839,  has  exclusive  reference  to 
t  an  ori^nal  application  for  a  patent,  and  not  to  a  renewal  of  it.    Ibid. 

3.  An  original  patent  being  destroyed  by  the  burning  of  the  patent-office,  and 
f.  the  only  record  of  the  specifications  being  a  publication  in  the  Franklin 
I  Journal,  the  claim  is  not  limited  by  that  publication,  because  the  whole  of 
t  the  specifications  are  not  set  forth  in  it.    ibid, 

4.  Whether  a  renewed  patent,  after  a  surrender  of  a  defective  one,  is  substan- 

tially for  a  dififerent  invention,  is  a  question  for  the  jury,  and  not  for  the 
court.    Ibid. 
I  5.  As  the  thirteenth  section  of  the  act  of  1836  provides  for  the  renewal  of  a 

patent,  where  it  shall  be  *'  inoperative  or  invalid  by  reason  of  a  defective 
or  insufficient  description  or  specification,'*  *'  if  the  error  shall  have  arisen 
by  inadvertence,  accident,  or  mistake,  and  without  any  fraudulent  or  de- 
ceptive intention,*'  the  fact  of  the  granting  of  the  renewed  patent  closes  all 
inquiry  into  the  existence  of  inadvertence,  accident,  or  mistake,  and  leaves 
open  only  the  question  of  fiaud  for  the  jury.    Ibid. 

6.  The  eighteenth  section  of  the  patent  act  of  1836  authorized  the  extension 

of  a  patent,  on  the  application  of  the  executor  or  administrator  of  a  deceased 
patentee.     tVilsim  v.  Rousstau,  646. 

7.  Such  an  extension  does  not  inure  to  the  benefit  of  assip^nees  under  the 

original  patent,  but  to  the  benefit  of  the  administrator  (when  granted  to 
an  administrator),  in  his  capacity  as  such.  But  those  assignees  who  were 
in  the  use  of  the  patented  maohine  at  the  time  of  the  renewal  have  still  a 
right  to  use  it.    lUd. 

8.  The  extension  could  be  applied  for  and  obtained  by  the  administrator,  although 

the  original  patentee  had,  in  his  lifetime,  disposed  of  all  his  interest  m 
the  then  existing;  patent  Such  sale  did  not  carry  any  thing  beyond  the 
term  of  the  original  patent.    Hid. 

9.  A  covenant  by  the  patentee,  made  prior  to  the  law  authorizing  extensions, 

that  the  covenantee  should  have  tne  benefit  of  any  improvement  in  the 
machinery,  or  alteration  or  renewal  of  the  natent,  did  not  include  the  exten- 
sion by  an  administrator,  under  the  act  of^l836.  It  must  be  construed  to 
inclocie  only  renewals  obtained  upon  the  surrender  of  a  patent  on  account 
of  a  defective  specification.  Parties  to  contracts  look  to  established  and 
general  laws,  and  not  to  special  acts  of  Congress.    Ibid. 

10.  A  plainti^  therefore,  who  claims  under  an  assignment  from  the  administrator, 

can  maintain  a  suit  against  a  person  who  claims  under  the  covenant.    Ibid* 

11.  An  assignee  of  an  exclusive  rij^ht  to  use  two  machines  within  a  particular 

district  can  maintain  an  action  for  an  infringement  of  the  patent  within  that 
district,  even  against  the  patentee.    Ibid. 

18.  In  the  case  of  Woodworth's  planing-machine,  the  jMitent  rranted  to  the  ad- 
ministrator was  founded  upon  a  sufficient  specification  and  proper  drawings, 
and  is  valid.    Ibid. 

13.  The  decision  of  the  Board  of  Commissioners,  to  whom  the  question  of  re- 
newal is  referred,  by  the  act  of  1896,  is  not  conclusive  upon  the  question 
of  their  jurisdiction  to  act  in  a  given  case.     Ibid. 
'     14.  The  Commissioner  of  Patents   can  lawfully  receive  a  surrender  of  letten 
patent  fbr  a  defective  specification,  and  issue  new  letters  patent  upon  an 
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n£A8  AND  PLEABIKGS. 

L  Tbk  eooft  can  oociee  a  material  aad  ineanble  deftct  oi  tbe  tiltifiay  ni 
TenDcty  aa  tbej  are  repreaeoted  ia  the  record  to  bare  rrwtnd  ia  tbe  eoart 
below,  altboa^  fuch  defect  b  not  noticed  in  tbe  biD  of  e 
ceited  br  tbe  counMl  in  armament  here.     Giariaad  ▼•  ~ 

%  When  a  declaration  aoonds  in  tort  and  tbe  plea  ia 

plea  woold  be  bad.  on  demnrrer.    If  not  demurred  to,  and  the 

trial  (tbe  fame  and  verdict  Mloming  tbe  plea),  tbe  defect  it  ao  aMKrttl  tbil 

it  is  not  ewed  by  verdict,  onder  tbe  atatote  of  jeofiula.    Hid, 

3.  Bad  pleas,  wbicb  ire  cored  bj  Tcrdict,  are  tboM  wbicb,  altbmigb  tbey  weaU 

be  Dad  on  demurrer  becauae  wron^^  in  fern,  jet  still  contain  enaa^b  of  Mb- 
staace  to  pot  in  issne  all  tbe  materia]  parts  or  tbe  dedaration.    JM. 

4.  Tbe  proTiston  by  Concress,  in  relation  to  amendments,  which  ia  Iboad  ia  tbs 

3&i  section  of  the  JodiciarT  Act  of  1789,  is  siaulw  to  that  of  SI  flea.  8, 
but  certainlj  not  broader,    tiid. 
6.  The  issue  was  an  immaterial  iasue.    Ikid. 

6.  Tbe  opinion  of  this  court  in  Patterson  v.  The  United  Stalea,  9  Wheakm.  Sl« 

reriewed  and  reaffirmed,  namely,  —  **  Whether  the  jury  find  a  genefai  or  a 

r;ial  verdict,  it  is  their  duty  to  decide  the  very  point  innasue,  rad  althoa|k 
court  in  which  it  is  tried  may  give  ibrra  to  a  general  iadiBg,  so  at  is 
make  it  harmonize  with  the  issue,  yet  if  it  appear  to  that  coort,  vrtoik^ 
appellate  court,  that  the  findin|[  b  difierent  from  the  iasue,  or  b  eoofiasa 
only  to  a  part  dT  the  matter  In  issue,  no  Judgment  can  be  rendered  on  tbs 
verdict."    Ihid, 

7.  This  principle  applies  equally  to  a  plea  varying  from  the  snbataaee  ef  tbs 

declaration.    Ibid.  

8.  In  this  case,"  (he  verdict  does  not  find  any  of  the  misftasance  charged  nfoa 

the  defendant    Ibid. 

9.  If  the  merits  of  the  case  were  passed  upon  in  the  court  below,  it  was  iflegaUy 

done,  because  no  evidence  was  competent  except  such  as  related  to  IM 
promise  described  in  the  declaration.    Ibid. 

10.  lliis  court  abstains  from  awarding  a  repleader,  for  the  reasons  stated  in  tbs 

opinion,  but  remands  the  case  so  that  the  pleadings  may  be  amended.    M< 

11.  Wnere  a  count  in  a  declaration  is  defective  on  account  of  dates  bdog  Iw 

blank,  but  the  party  has  pleaded  and  gone  to  trial,  the  presumption  is  tliat 
the  proof  supplied  the  defect.    SUtekton  et  el,  v.  Bishop^  155. 
18.  In  an  action  on  the  case  fer  injury  sustained  by  the  overaetthig  of  t  rtaga- 
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oomIi,  akboagh  tbe  dediiiAiMi  dtoes  Mt  lilcQt  th»  (wfMtnl  otmy  pasiage 
money,  nor  an^  promiae  or  andertakinc  on  tbe  put  of  tbe  deftoaBots  to 
eanjr  toe  pUmtis  ae&Iy,  yet  if  it  itelea  tatt  the  pleuitiff  beoame  a  paaMoger 
Ibrtoertain  rewarda  to  toe  defendanta.  and  tberevpen  it  waa  their  doty  to  use 
due  and  proper  care  that  the  plaintiff  ihovld  he  aa&ly  oonTepped^  aiid  if  the 
breach  waa  well  aaaigned,  and  tbe  oanae  went  ett  to  nleat  >«oe|  trial,  ind 
▼erdict,  tbe  deftct  in  the  deelaration  ia  oured  by  tbe  38a  aeetioB  of  the  Judi- 
ciary Act  of  1789.    Ibid. 

13.  The  «« riffht  of  the  cauae  and  nutter  in  law"  being  with  tbe jpJaiatiff  in  the 
coort  bdow,  the  judgment  of  that  court  anat  be  affirmed,    md. 

14*  If  the  information  containa  aeterfd  ooonti,  founded  on  the  rollowing  acti, 
namely,  the  aisi^Hdzth  aeetion  of  the  act  of  1790,  tbe  foorth  aeetien  of  the 
act  of  1830,  and  the  fourteenth  section  of  the  act  of  ISOSkf  the  defoetiTeneM 
of  the  counts  upon  the  acts  ef  1830  and  183S)  weald  be  no  ground  for  re- 
versing a  judgment  of  condemnation,  provided  the  count  is  good  which  ia 
founded  upon  the  aet  of  1799;  becauae  one  good  count  is  aoffieient  to 
uphold  a  geneial  verdict  and  judgment    Clifton  v.  I%e  UmUd  fitotef ,  943. 

15.  The  difference  between  theae  sectiona  esplaiimd.    Hid. 

16k  In  this-  case,  therefore^  it  ia  unneoeflsary  to  decide  what  averments  nte  n- 
quired  in  counts  resting  upon  the  acts  of  1830  and  1838|  ot  whether  the 
oounta  are  or  are  not  void  from  generality,    ibid. 

17.  In  order  to  sustain  counts  in  tbe  information,  founded  on  the  acta  of  1830  and 

1838,  it  is  not  necessary  that  they  ahould  contain  averments  of  the  special 
dfcumstanees  of  the  examinatien  of  tbe  gooda  and  detection  of  the  fraud 
under  the  authority  of  tbe  colleetor.  The  language  of  the  court  in  Wood*8 
case  reexamined,  explained,  and  oontrolied.  BmUmt  v.  Tfta  VnilBd  Stolsf, 
951. 

18.  The  court  below  was  right  in  instructinc  the  jory^  that,  under  sdch  an  infor- 

mation, they  were  not  restricted  in  the  condemnation  of  tbe  gooda  to  any 
entered  gooda  which  they  found  to  be  undervalued,  but  that  they  might  ind 
either  the  whole  package  er  the  invoice  forfeited,  though  containing  other 
goods  correctly  valued,  provided  that  they  should  find  that  such  pacbage  or 
mvoice  had  been  made  up  with  ibtent  to  d«firand  the  revenue.    Aid., 

rtLACjnCE. 

1.  A  plaintiff  has  a  right  to  direct  a  deputy-marshal  to  receive  a  certain  descrip- 

tion of  money  in  satisfoction  of  an  execution.  Owum  v.  Buehanan^  Hagmn, 
^  Co.,  t. 

2.  But  the  deputy-marshal  then  acts  aa  agent  of  the  plaintiff,  and  not  as  agent  of 

the  marshal.    tHd. 

3.  \t^  therefore,  the  plaintiff,  when  he  does  this,  gives  to  the  deputy-marshal  other 

mstructions,  which  are  disobeved,  the  marshal  himself  i«  not  responsible, 
but  the  plaintiff  must  look  to  toe  deputy.    Rid. 

4.  By  the  law  of  Mississippi^  a  judgment  is  a  lien  upon  personal  aa  well  aa  real 

estate  from  the  time  of  its  rendition.    Brown  v.  Clarke^  4. 

5.  Where  there  baa  been  a  judgment,  an  execution  levied  upon  penonal  prop- 

erty, and  a  forthcoming  bond,  the  property  levied  upon  is  r^eaaed  by  the 
bona,  and  the  lien  of  the  iudgtnent  destroyed,    tbid. 

6.  If,  therefore,  after  this,  another  judgment  be  entered  against  the  original  de- 

fondant,  this  second  jud^ent  b  a  lien  upon  the  property  which  has  been 
released  by  the  bond.    tbid. 

7.  The  lien  tnus  acquired  by  the  second  ju^pnent  is  not  destroyed  by  subse- 

quently quashing  the  forthcoming  bond.  The  effect  of  such  quashing  is  not 
to  revive  the  first  judgment,  and  thus  restore  the  lien  which  was  superseded 
by  the  execution  of  the  bond.    Ibid. 

8.  If  the  forthcoming  bond  had  been  shown  to  have  been  void*  ah  mt^,  the  re- 

sult would  be  diSerent    Ibid. 
9*  In  cases  of  confiicting  executions  issued  out  of  the  foderal  and  state  courts,  a 
priority  is  given  to  mat  under  which  there  is  an  actual  seizure  of  the  prop- 
erty first.    Ibid. 

10,  The  mode  in  which  bQls  of  exceptions  ought  to  be  taken,  as  explained  in 

Walton  V.  The  United  States  (9  Wheat.  651),  and  in  4  Peters,  109,  will  be 
strictiy  adhered  to  by  this  court.    Ibid. 

11.  A  judgment  of  a  state  court  ordering  money  in  the  hands  of  k  disbursing  offi- 

cer of  the  United  States,  to  be  attached,  may  be  revised  by  this  coort  under 
the  twenty-fifth  lection  of  the  Judiciary  Act.    Buckaimn  v.  Alextmdor^  90. 
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12.  The  dednoB  of  a  itiite  court  upon  tbe  meriti  of  a  oontroYenj  between  two 

parties,  one  of  whom  had  eold^  and  the  other  purehaaed,  an  interest,  in  lands 
which,  it  was  thooght,  ooald  be  aoqoired  as  Indian  reservations  under  a  treaty 
with  the  United  States,  cannot  be  reviewed  by  this  ooart  onder  the  twenty- 
fifth  section  of  the  Judiciary  Act.    Mmmf  r.  PmUar^  55. 

13.  The  party  against  whom  the  state  court  decided,  instead  oT  setting  up  an  in- 

terest under  the  treaty,  expressly  averred  that  no  rights  had  been  obtained. 
Ikid. 

14.  In  such  a  case  this  court  has  no  jurisdiction.    IM. 

15.  No  exception  having  been  taken  to  the  c^nion  of  the  court  overruling  the 

motion  for  a  nonsuit,  the  question  whether^  as  matter  of  law,  there  was 
any  evidence  to  be  sulunitted  to  the  jury,  ^ng  to  establish  the  intermar^ 
riage  at  or  belbre  the  time  of  the  demise  laid  in  the  declaration,  was  not  be- 
fore this  court.    Gamartf  v.  Lsaws  ^  J^iyijWf,  123. 

16.  And  in  the  submission  to  the  jury  of  the  question  of  fiict,  whether  or  not  the 

evidence  proved  the  marriage  before  that  time,  there  was  no  interference 
vrith  the  province  of  the  jury,  or  violation  of  any  rule  of  law,  the  question 
having  been  left  open  for  their  finding.    l^iL 

17.  This  court  can  notice  a  material  and  incurable  defect  in  the  pleadings  and  ver- 

dict, as  they  are  represented  in  the  record  to  have  existed  in  the  court  be- 
low, although  such  defect  is  not  noticed  in  the  bill  of  exceptions,  nor  sug- 
tested  by  the  counsel  in  argument  here.    Qaiimi  v.  itoeif,  131. 

18.  When  a  declaration  sounds  in  tort  and  the  plea  is  "  non-assumpsit,"  such  a  plea 

would  be  bad,  on  demurrer.  If  not  demurred  to^  and  the  case  goes  to  trial 
(the  issue  and  verdict  following  the  plea),  the  defect  is  so  material  that  it  is 
not  cured  by  verdict,  under  the  statute  of  jeofiuls.    IKd. 

19.  Bad  pleas,  which  are  cured  by  verdict,  are  those  which,  although  they  would 

be  tiad  on  demurrer  because  wron^  in  form,  yet  still  contain  enou|;h  of  sub> 
stance  to  put  in  issue  all  the  material  parts  or  the  declaration.    IhiL 
90.  The  provision  by  Congress,  in  relation  to  amendments,  which  is  found  in  dM 
thirty-second  section  of  the  Judiciary  Act  of  1789,  is  similar  to  that  of 
32  Hen.  8,  but  certainly  not  broader.    iUd. 

21.  The  issue  was  an  immaterial  issue.    JUni, 

22.  The  opinion  of  this  court  in  Patterson  v.  The  United  Stateaj.2  Wheaton.  221, 

reviewed  and  reaffirmed,  namely, — **  Whether  the  jury  nnd  a  general  or  a 

rial  verdict,  it  is  their  duty  to  decide  the  very  point  in  issue,  and  although 
court  in  which  it  is  tried  may  give  form  to  a  general  finding,  so  as  to 
make  it  harmonize  with  the  issucj  yet  if  it  appear  to  that  court,  or  to  the  ap- 
pellate court,  that  the  finding  is  draerent  firom  the  issue,  or  b  confined  only 
to  a  part  of  me  matter  in  issue,  no  judgment  can  be  rendered  on  the  ver- 
dict.     Ibid, 

23.  This  principle  applies  equally  to  a  plea  varying  from  the  substance  of  the 

declaration,    und, 

24.  In  this  case,  the  verdict  does  not  find  any  of  the  misfeasance  charged  upon 

the  defendant.    Rid, 

25.  If  the  merits  of  the  case  were  passed  upon  in  the  court  below,  it  was  illegally 

done,  Because  no  evidence  was  competent  except  such  as  related  to  the 
promise  described  in  the  declaration.    Ibid, 

26.  Tnis  court  abstains  from  awarding  a  repleader,  for  the  reasons  stated  in  the 

opinion,  but  remands  the  case  so  that  the  pleadings  may  be  amended.    Jhiii, 

27.  A  decree  or  judgment  cannot  be  entered  against  the  government  for  costs. 

TKt  United  Stater  v.  MeLemore^  286. 

28.  The  whole  charge  of  the  judge  to  the  jury  is  incorporated  into  this  record. 

This  mode  of  making  up  the  error  books  is  exceedingly  inconvenient  and 
embarrassing  to  the  court,  and  is  a  departure  firom  femmar  and  established 
practice.    5Mler*s  Lessee  v.  Eehert^  289. 

29.  So  fiu*  as  error  is  founded  upon  the  bill  of  exceptions  incorporated  into  the 

record,  it  lies  only  to  exceptions  taken  at  the  trial,  and  to  the  ruling  of  the 
law  by  tbejudge^  and  to  the  admission  or  rejection  of  evidence.  And  only 
so  much  of^the  evidence  as  may  be  necessary  to  present  the  legal  questioDa 
thus  raised  and  noted  should  be  carried  into  the  bill  of  exceptions.  All  be- 
yond serves  to  encumber  and  confuse  the  record,  and  to  perplex  and  embar- 
rass both  court  and  counsel.    Ibid. 

30.  The  earlier  forms  under  the  statute,  giving  the  bill  of  exceptions,  are  models 

which  it  would  be  wise  to  consult  and  adhere  to.    Ibid, 
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31.  The  practice  of  ezoeptiii^,  generally,  to  a  charge  of  the  court  to  the  jorj, 
without  lettiiijs  out,  Bpecificallj,  the  points  excepted  to,  eenfored.  The  writ 
of  error  not  dismiaseo,  onlj  on  account  of  the  peculiar  drcumstancet  of  the 
case,    ^imprnm  r.  West  Ckettar  Railroad  Co^  380. 

33.  Where  there  has  been  no  service  of  a  citation,  or  no  final  judgment  in  the 
court  beloW,  the  case  must  be  dismissed  on  motion.  Brown  ▼.  Union  Bwdk 
^  Flaridm,  4ISS. 

33.  After  a  case  has  been  called,  and  placed  at  the  foot  of  the  docket,  the  court 

cannot  take  it  up,  on  nlotion,  ana  assign  a  day  ibr  its  argument,  when  other 
cases,  of  great  public  importance,  have  already  been  assigned  tbn  what  may 
be  the  remainder  of  the  term.    Barry  r.  Morcdn,  674. 

34.  Upon  the  admission  of  Florida  as  a  State,  the  records  of  the  former  Terri- 

itorial  Court  of  Appeals  were  directed  by  a  law  of  the  Stote  to  be  depos- 
ited for  safe  keeping  with  the  clerk  of  the  Supreme  Court  of  the  State.  Htmi 
T.  PtUto^  680. 
36.  No  writ  of  error  can  be  issued  to  brine  up  a  record  thus  situated,  the  Ter- 
ritorial Court  being  defunct,  and  the  Supreme  Court  of  the  State  not  holding 
the  records  as  part  of  its  own  records,  nor  exercising  judicial  power  over 
them.    Bnd, 

36.  Nor  could  a  law  of  the  State  have  declared  the  records  of  a  coolrt  of  the 

United  States  to  be  a  part  of  the  records  of  its  own  State  court,  nor  have  au- 
thorized any  proceedinn  upon  them.    JbO. 

37.  If  the  record  were  to  be  l>ronffbt  up  under  the  fburteenth  section  of  the  act  of 

1789,  it  would  be  of  no  avai^  because  there  is  no  court  to  which  the  man- 
date of  this  oourt  could  be  transmitted.    Ibid. 

38.  Afler  a  case  has  been  docketed  and  dismissed  under  the  forty-third  rule  of 

court,  and  the  plaintiff  in  error  sues  out  another  writ  of  error,  this  court  will, 
when  the  case  appears  to  require  it,  order  a  supersedeas  to  stay  all  proceed- 
ings pending  the  second  writ  of  error.    Hardeman  v.  ^nderson^  640. 

39.  The  supersedeas  is  issued  under  the  fourteenth  section  of  the  act  of  the  24th  of 

September,  1783.    Bad, 

40.  In  order  to  entitle  a  party  to  have  a  case  docketed  and  dismissed,  under  the 

forty-third  rule  of  court,  the  certificate  of  the  clerk  of  the  court  below  must 
set  forth  an  accurate  titling  of  the  case.    HoUiday  ▼.  Batson^  646. 

RHODE  ISLAND. 

See  Bona D ABIES  or  States. 

USAGE. 

1.  The  cases  reported  in  9  Wheaton,  682, 11  Wheaton,  430,  and  1  Peters,  26, 

reviewed.     Cookendorftr  t.  Preston,  317. 

2.  At  the  time  when  these  decisions  were  made,  it  was  the  usage  in  the  city  of 

Washington  to  allow  four  days  of  grace  upon  notes  discounted  by  banks, 
and  also  upon  notes  merely  deposited  for  collection.    Ibid. 

3.  But  since  tnen  the  usage  has  been  changed  as  to  notes  deposited  for  collec- 

tion, and  been  made  to  conform  to  the  general  law  merchant,  which  allows 
only  three  days  of  jgrace.    Ibid. 

4.  Although  evidence  is  not  admissible  to  show  that  usaae  was  in  fact  different 

fit>m  that  which  it  was  established  to  be  by  judicial  decisions,  yet  it  may  be 
shown  that  it  was  subsequently  changed.    Aid, 
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